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A: I. R. 1931 Rang: 51 (1); 32 Cr. L. J; 637: 
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MADRAS HIGH COURT. 
O1vin Revision Petition No. 787 oF 1930, 
November 24, 1930, 
Present:—Mr. Justice Jackson. 
PETHU REDDIAR—Darsnpanr— 
P8TITIONER 
versus 
OHIDAMBARA REDDIAR—P tatntTirF— 
RESPONDENT. 
0. VI, r. 


Civil Procedure Code (Act V of 1908), 
17 —Amendment of plaint—Fresh cause of action— 


` Power toamend—Necessity of fresh Court-fee—Court 


Fees Act (VII of 1870), s. 17. 
If a plaintiff wants the privilege of afresh cause 


of action, he must pay afresh Oourt-fee. [p. 2, col. 1.) 
A plaintiff cannot be allowed to amend the plaint 
by tacking on to a suit a cause of action which is 
foreign tothe causeof actionon which that suit is 
brought. If the new cause of action is barred by 
limitation, to escape that bar by tacking is to offend 
a principle which the Oourts have invariably main- 
tained. If the new cause of action is not time-barred, 
such tacking isa fraudonthe revenue, since the 
only apparent reason for notbringing a second suit 
is to save the Court-fee. |p. 1, col. 2; p. 2, eol. 1.] 
Doraisami Pillaiv. Chinnia Goundan (4), followed. 


Civil revision petition against an order 
of the District Munsif, Turaiyur, dated the 
15th January, 1930. 

Mr. T, V. Muthu Krishna Ayyar, for the 
Petitioner. 

Mr. M. S. Vaidayanatha Ayyar, for the 
Respondent. - 


JUDGMENT.—Petitioner seeks to 
revise the order of the District Munsif of 
Turaiyur allowing plaintif to amend the 
plaintin O. 8. No. 627 of 1929. 


. Plaintiff sued as endorses of a promissory 
note. The note was alleged by defendant to 
be void as infringing the Paper Ourrency 
Act. Plaintiff then obtained an assignment 
of the original obligation, and applied to 
add that cause of action to his plaint. 
This was allowed, and hence the petition. 
It isconceded by petitioner that if plaint- 
iff were. payee there would be no objection 
to his suing on the original obligation: cf. 


e 131—1 


Miyan Bux v. Bodhiya (1). But it is con- 
tended thatthe endorsee has not the same 
privilege. On the other hand, ib is main- 
tained that the endorsee is an assignee of 
the actionable claim, who can sue on the 
debt evidenced by the note. There is no 
absolutely direct authority, but in the light 
of Muhammad Khumarali v. Ranga Rao (2) 
and Nataraja Naicken v. Ayyasami Pillai 
(3) this plea is at least arguable and ifit is 
arguable there is no reason for this Court 
in revision excluding it from the plaint. 
Therefore, if the plaintiff were only seek- 
ing to amplify his original cause of action, 
no exception could be taken to the lower 
Court’s order. The difficulty has arisen 
because he wishes to adda fresh cause of 
action which will only be useful to him, if 
it is found to be extraneous to the original 
cause of action. That is to say, if the 
original cause of action is found to include 
the right to sue on the debt itself, as though 
endorsee ranks as payee, then the fresh 
cause of action is otiose and useless. If, 
onthe other hand, the original cause of 
action is found to be strictly confined to 
the note and not, in the case of an endorsee, 
capable of extension so as to include the 
debt, then the fresh cause of action is 
something entirely new. The question 
will then arise, can a plaintif tack on toa 
suit,a cause of action which is foreign to 
thecause of action on which that suit is 
brought. Ithink it must be held that he 
cannot. If the new cause of action ‘is 
barred by limitation, to escape that bar by 
tacking is to offend a principle which the 
Oourts have invariably maintained. If the 
new cause of action is not time-barred, such 
tacking isa fraud on the revenue, since 


the only apparent reason for net bringing a 

(1) 115 Ind, Gas. 630; 50 A. 839; 26 A. D. J. 729; A. 
I. R. 1928 All. 371; Ind, Rul. (1929) All, 404, : 

(2) 24 M. 654. 

(3) 39 Ind. Oas. 339; 32 M. L. J. 354; 5 L, W410: 
(1917) M. W.9N.230;21M.L.7,408 3° : 
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second suit isto save the Oourt-fee. The 
present case is of the latter kind, unaffected 
by limitation, In a similar case Dorai- 
swami Pillai v. Chinnia Goundan (4) Sir 
John Wallis has observed “To say that a 
plaintiff must be driven to a fresh suit 
appears to me to impose an undue hard- 
ship on litigants in India having regard 
to the state of the law as to Court-fees and 
cost of litigation.” 

_ With the greatest respect I do not think 
it incumbent upon the Judge to relieve 
against what he privately may consider to 
be too onerous provisions in the Court Fees 
Act and itmust be remembered that some 
one has to pay forthe upkeep ofthe Judi- 
ciary. Ifthe litigant is relieved, the bur- 
denis merely shifted to the general tax- 
payer. Ifitisthe law that for different 
causes of action different suits must be 
brought, that law must be upheld. So, in 
this case, if the counter-petitioner wants 
the privilege of afresh cause of action, he 
must pay a fresh Oourt-fee, If, on the 
other hand, he had preferred to rely upon 
his original cause of action, he could have 
saved the expense. This is now admitted 
on behalf of the counter-petitioner and he 
is prepared to pay the additional Court- 
fee as though he had brought a suit upon 
the assigned debt. I order—accordingly. 

I do not see, then, that the petitioner has 
any further grievance. If the Munsif had 
refused amendment, it would only have 
resulted in petitioner having a second suit 
to defend, and the course adopted by plaint- 
iff has probably saved him expense, and 
would certainly have saved him time, but 
for the present proceedings. 

This petition will stand dismissed upon 
plaintiff paying into the lower Oourt the 


requisite Oourt-fee within one month from 
this date. 


N. 8. & A., Petition dismissed. 


| (4) 43 Ind. Oas. 560; 34 M. L. J. 258; 22M. L, T. 538; 
(1918) M, W. N. 89; 7 L. W.335, 
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MADRAS HIGH COURT, °?’ 
Srconp CIVIL Appuat No, 824 or 1924. 
December 16, 1930. ° 
Present:— Justice Sir Vepa Ramesam, KT, 
COHENA VEENA OHIDAMBARAM , 
OHETTIAR (DED) AND OTHERS—. 
APPELLANTS 


5 VETSUS 
OHOKKALINGAM NAIOKAN (DEAD) AND 
OTHERB— RESPONDENTS, 

Madras Estates Land Act (I of 1908), s. 26, whether 
retrospective—‘Premium, loan or valuable considera- 
tion”, “period”, meanings of. 

The first clause of s. 26, Madras Estates Land Act, 
is not retrospective in its operation though certain 
ie of the Act are clearly retrospective. [p. 4, 
col. 1. 

The premium, loan or other valuable consideration 
referred to in s. 26 of the said Act must be something 
other than the rent reserved by the lease and the 
rent itself cannot be regarded as such valuable con- 
sideration on the ground that nothing was being 
derived from the land previously.  [ibid.] 


Obiter.—The word “period” refers to a section of 
time and cannot cover a case of perpetuity. [p. 4, 


col, 2.) 
Krishnamachariar v. Tiruvenkatachariar (1) and 


Raman Nair v. Kunhi Kolandan Mudaliar (2), re- 
ferred to, 


Second appeal against a decree of 
the District Court, Ramnad, at Madura, in 
A. S. No, 38 of 1920. 

The Advocate-General and Mr. V. Nara- 
yana Ayyar, for the Appellants. 

Messrs. K. Rajah Ayyar and S. Rama- 
nujachari, for the Respondents. 

JUDGMENT.—This second appeal 
which comes on for hearing in 1930 on 
account of deaths of various parties arises 
out of a suit filed in 1915, the plaint itself 
being filed on 19th August, 1914, The 
plaintiff got a decree in November 1915, 
There was an appeal and the District Judge 
dismissed the appeal in 1917. There was a 
second appeal to the High Oourt,No. 1801 of 
1917. The High Court reversed the decree 


- and remanded the case for fresh disposal 


according to law. The Special Deputy 
Collector passed his fresh decree in Decem- 
ber, 1919, and the District Judge’s decree 
was in February 1924. The suit was filed 
by a Nattukotti Ohettiar to recover rent in 
respect of the suit land. He claims the 
rent at the normal rate which lands of 
similar quality would be liable to pay. 
But the defendant resists this claim on 
account of certain prior transactions and 
he says he is liable to pay rent only at the 
rate of Rs. 6 per chei. Forthe purpose of 
understanding the defendant’s plea we have 
now to look at the earlier transactions re- 
lating tothe suit land, The village of Surak- 
kulam in which¥the suit land is situate 


‘ 
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and othér villages were leased for a period 
of 30 years, that is, from Fasli 1292to F'asli 
1321 by the then Zemindar of Sivaganga to 
one Alagirisami Tevar (Ex. E.). There 
is a’ clause in the lease-deed providing 
that so far as the waste lands in the village 
are concerned the lessee might give cowles 
in any manner he pleases only during the 
period of the lease and after the termina» 
tion of the period of the lease they will be 
liable to half waram. This obviously means 
that he might enter into any contract of 
lease he likes inrespect of such land pro- 
vided the cowle isonly for the period of 
the lease. Aiter the expiration of the lease 
the land will be liable to haif waram, In 
186 Alagirisami Tevar made a permanent 
lease of the suit land to the defendant. 
The cowle is Ex. 1 and the muchalika 
executed by the defendant is Ex. F. This 
lease is a permanent lease according to 
which a rent of Rs. 25-1-7 was fixed includ- 
ing road cesses, This works at Rs. 6 a 
chet. Tho lends are admittedly waste 
lands atthe time. Prima faciejAlagirisami 
Tevar had no right in 1886 to give a 
‘lease fora period extending beyond the 
period of his lease of 1882. But after- 
warda in March,1887, he obtained a per- 
petual lease of the village. Sometime 
later, all his rights in the village were 
sold in execution of a decree and purchas- 
ed by the present plaintiff on 27th April, 
1900. The present plaintiff after waiting 
up totheend of Fasli 1322 that is, up to 
the termination of the period of thirty 
years from the date of the first lease, Ex. 
E, demanded the defendant to pay him 
the proper rent to which the land is liable 
and on the defendants’ refusal filed the 
present suit. On the former occasion the 
only points taken were (1) whether the re- 
lationship oflandlord and tenant subsists 
between the parties and (2) whether the 
rent claimed is fair and reasonable and as 
I have already said, the plaintiff got a 
decree in the QOourts below. In second 
appeal the High Court was of opinion that 
the lease of 1886 was a permanent lease, 
differing in this respect from the Courts 
below and framed certain new issues which 
*ar8 as follows: (l) whether the plaintiff 
(Mappilasami Tever) made any representa- 
taion as stated in para, 7 of the writ- 
ten statement, (2) whether the defendant 
was aware that Kulandaisami had only a 
limited estate, (3) under whatcircumstances 
and why a favourable rate of rent was 
fixed in Ex. 1, and (4) whether by the 
operation of s. 26 of the Estates Land 
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Act or by the principle of estoppel 
enunciated by s. 43 of the Transfer 
of Property Act, the plaintiff is precluded 
from reverting to warm. The Deputy 
Collector found on the new first issye that 
Alagirisami Thevar made no representation 
tothe defendant. On the second issue he 
found that the defendant knew that Alagiri- 
sami had only a thirty years’ cowle. On-the 
third issue he found that the reason for 
fixing a low rate of rent was that the lands 
were waste at the time. On the fourth issue 
he found that the contract was not for a 
loan or & premium or other valuable con- 
sideration within the mesning of e. 26 of 
the Estates Land Act, He elso found that 
s. 43 ofthe Transfer of Property Act does 
not apply. He, therefore, gave & decree to 
the plaintiff. On appeal the District Judge 
agreed with the Deputy Collector's finding on 
the first three issue but on the fourth issue 
he found that there was consideration for the 
permanent lease. He- says“ The considera- 
tion for the permanent cowle was the fixing 
ofrent at Rs. 6 a chet for a land which until 
then was producing income at all for a long ` 
period. The fixing of that rate was in 
the circumstances a sufficient valuable con- 
sideration within the meaning of s.z6 of the 
Estates Land Act and I am unable to agree 
with the lower Court that there was no con- 
sideration for the permanent cowle to the 
defendant,” In the result he allowed the 
defendant's appeal and decreed rent only at 
the rate of Re. 6 per chei. This second appeal 
has been fiied by the plaintiff. 

The first point argued before me relates 
to s. 26 of the Estates Land Act. The 
section runs thus: 

“Where for the purpose of clearing and 
bringing waste land in the estate into 
cultivation or for the purpose of making aby 
permanent improvement or for planting 
trees on the holding or where under a con- 
tract made prior to the commencement 
of this Act for any premium, loan or other 
valuable consideration the ryot has accept- 
eda patia etc.” The section deals with 
three cases. The first case is where a patta 
is granted for the purpose of clearing or 
bringing waste land into cultivation. The 
second case is where it is granted for 
making any permanent improvements of 
for planting trees. The third case is where 
it was made for any premium, loan or 


‘other valuable consideration upder a con- 


tract made prior to the commencement ob 
the Act. Itis the third case that was dis- 
cussed by the Courts below. Now, so far 
as this is concerned it seems toute that 
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the construction of the section by the first 
Court is right and that of the District 
Judge ig.erroneous. The section refers to 
premium, loan or other valuable consider- 
atian. ə According to the District Judge 
the rent fixed in the lease-deed itself, how- 
ever low, is some consideration, eesing 
that nothing was derived from the land 
prior to the lease; but on this reasoning all 
leases of waste lands for a rent, however low 
it may be, would be for consideration 
though made perpetually and would be 
binding on the landlord. It is just to 
avoid this that the Legislature has enacted 
8.26, Instead of saying “all leases of waste 
lands for some rent, however low it may 
be, are binding as in the first clause the 
Legislature refers to Premium, loan or other 
valuable consideration. It seems to me that 
the premium, loan or other valuable con- 
sideration must be something other than 
the rent reserved by the lease and the rent 
itself cannot be regarded as such valuable 
consideration on the ground that nothing 
was being derived from the land previous- 
ly. I, therefore, differ from the learned 
District Judge’s conclusion as to the con- 
struction of 8. 26. Mr. Sitarama Rao ap- 
pearing for the respondent then fell back 
on the first clause 
clearing and bringing waste land in the 
éstate into cultivation but it seems to me 
that the first clause of s. 26 is not Tetrospec- 
tive in its operation, Apart from the gener- 
al principle that no Act can be retros- 
pective unless the intention is very clear, 
the Hstates Land Act itself makes such 
intention abundantly -clear in many of its 
sections. For instance, in s. 6 the words 
“now in possession” show that it ig intend- 
ed to be retrospective .as held by a Full 
Bench. Again in s. 26 itself the third clause 
uses the words “made prior to the com- 
mencement of this Act.” If the first clause 
was alco intended to be retrospective, it 
might have used similar language. It is not 
& repiy to this argument to say that the 
object of the first clause is that it is intend- 
ed to apply to leases both before and 
aiter the Act. If so, it would have expressly 
said so. For instance in s., 3 (7) in the 
definition of old waste in sub-ci, (1), we 
have “such period being either after or 
partly before and partly after the passing 
of the Act or within twenty years befare 
the peesingof ibis Act." In cl* (ii) we 
have the words “after the Passing of this 
Act". Again in 8.8, cls. (i) and (ii) we 
have “whenever before or after the com- 
mencement of this - Act ete:” I-think it 


of s. £6 which refers to- 
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is clear that if the first clause ofs. 26 was 
intended to apply to leases before the passs- 
ing of this Act, it would have expressly 
said so. Prima facie the section spepka 
from the date ofthe enactment and it re- 
fers to cases of pattas granted for the pur- 
poses of clearing and bringing waste landa 
into cultivation only after it, In 1886 the law 
bearing upon this question, namely, how 
far leases for a low rate granted by a 
landholder should bind his successor was 
contained in s. 11 of the Rent Recovery 
Act. Onder that section leases granted by 
a landholder are binding on the successor 
only if granted bona fide, Now, as I have 
already mentioned under Ex. E, the lessee 
was prohibited from giving cowles of 
waste lands except for the period of his 
lease and permanent lease granted by him 
in contravention of this provision of this 
lease cannot be regarded as bona fide. I 
am, therefore, of opinion that neither the 
3rd clause of s. 26 of the Estates Land Act 
nors. 11 of the Rent Recovery Act can 
help the respondent, and as both the lower’ 
Oourts have found that the necessary facte . 
for the application of s, 43 0f the Transfer 
of Property Act do not exist in this cage, 
that section toodoes not help the respond- 
ent according to the view uniformly held 
by the Madras High Court {see Krishnama 
chariar v, Tiruvenkatachariar (1), 

In this view it is un necessary to consider 
the further point raised by ‘the learned 
Advocate for the appellant, viz., that s; 26 
only applies to leases for certain periods 
and not perpetual leases. I think the word 
“period” refers to a section of time and: 
cannot cover a case of perpetuity. Clause 2 
makes thie stronger. It refers to the ex- 
piration of the period for which sucha 
low rent is payable, I am, therefore in- 
clined to uphold this contention also. The 
casein Raman Nair v. Kunhi Koiandan 
Mudaliar (2) cannot help the respondent, 
The decision simply refers to forfeiture of 
the terms contracted for whether there is 
a specific period or a perpetual term. In 
that case the Judge had not to construe 
the word ‘period’ in any enactment. 

Mr, Sitsrama Rao raises two other quea- a 
tions (1), that even if s. 43 of the Transfer 
of Property Act does not help his client, 
8. 1090f;4he Act helps him, This point was 
never raiced before and it is unfair to allow 
new questicn to be raised at the end of 
sixteen years of litigation, But apart from 


(1) 59 Ind, Cas, 275; 12 L, W. 149, 
go? 21 Rd, Oas. 1842 L. W, 941; (1915) M, W, N, 
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this the chapter on leases in the Transfer 
of Rroperty Act does not apply to agri- 
Cultral leases. 
‘Another point raised by him is based 
upon the proviso to s. 52 (3) of the Estates 
“Land Act. . | 
Apart from the obvious unfairness of al- 
lowing a new point like this, at the end 
of sixteen years of litigation there is an- 


other reason why this contention should - 


be disallowed. If the point was raised in 
1915, the plaintiff ‘might have cured it by 
taking proper steps immediately. I, there- 
fore, disallow both the new points raised 
-for the first time, 


The result is the second appeal is allow- 
‘ed and the Deputy ` Collector's judgment 
‘restored with costs here and in the lower 
. Appellate Court. 


N.B, A. Appeal allowed, 


MADRAS HIGH COURT. 
ORIMINAL MIscBLLANEOUS Prrrition No, 660 
wet - oF 19380, - £ 
~ September 13, 1980. 
‘Present :—Mr. Justice Jackson. 
NANUREDDIGARI LAKSHMIREDDY— 
OOMPLAINANT—PATITIONER 


versus” 
URGANAPALLE MUNI REDDY— 
AcousED—Responpant: 

. Criminal Procedure Code (Act V of 1898), ss. 350, 
436—Order for further inquiry—Change of Magistrate 
an trial Court—Successor framing charge without re- 
examining witnesses already 
legality of. f h 

The Sessions Judge directed a further inquiry under 
s. 436, Oriminal Procedure Code, and returned the 
case to the original Court. Meanwhile there had 
been a change of Magistrates and the new Magistrate 
framed a charge without re-examining the witnesses 
already examined. The District Magistrate trans- 
ferred the case holding that the procedure adopted 
“by the new Magistrate was illegal : | 

Held, (2) that the inquiry before the new Magistrate 
was still the same inquiry and-the procedure adopted 
by the new Magistrate was notin any way illegal; [p. 
6, col. 1. ae 

(ti) that as there had been an error in the District 
Slagistrate’s order, it was better to set aside his order 

` and restore status quo ante though no hardship had 

been caused to any party. [ibid] MEA , 
. Queen-Empress v. Hasnu (1), Ram ‘Dial v. King- 
Emperor (2), not followed. 

Queen-Empress v. Balasinna Thambi (3) and Rama- 
nathan Chettiar v: Emperor (6), referred to. 


examined—Procedure, 


*Palaniandy Goundan v. Emperor- (4) and Mohesh 


Chandra Saha v. Emperor (5), relied on. 


Criminal Miscellaneous Petition for re- 
transfer of Uriminal Oase No, 178 of 1930 


e 
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on the file of the Stationary Sub Magistrate 
of Tirupathi to the file of the Stationary 
Sub- Magistrate, Puttur. 

Messrs. B. Somayya and Vendatam 
narayana, for the Petitioner. ; 

The Acting Public Prosecutor, for the 
Orown. 

Mr, S. Subramania Ayyar, for the. Re- - 
spondent. 

ORDER.—On examining the record of 
C. O. No. 504 of 1929 the Sessions Judge of 
Ohittoor acting under s. 436, Oriminal 
Procedure Code, directed further inquiry 
and returned the case to the original Court, 
that of the Stationary Sub-Magistrate of 
Tirupathi, Meanwhile there had been a 
change of Magistrates and the new Magis- 
trate after posting the case for inquiry, 
framed a charge without re-examining the 
witnesses already examined. Thereupon, 
the accused petitioned the District Magis- 
trate of Ohittoor who transferred the case, 
holding that the procedure adopted by the 
Sub-Magistrate was illegal and diametri- 
cally opposed to the authoritative rulings, 
The learned Magistrate has not cited these 
rulings, but reserved them for a separate 
instruction to the Sub-Magistrate, a course 
that ‘cannot be commended, because it 
leaves the parties and the revisional Court 
entirely in the dark. However, the learned 
Public Prosecutor says that the rulings 
relied upon are Queen-Empress v, Hasnu 
(1) and Ram Dial v, King-Emperor (2), 

In Queen-Empress v. Hasnu (1) which is 
also an Allahabad case it is ruled that 
further inquiry means that the evidence 
should be taken de novo and does not con- 
template a mere re-perusal of evidence 
already recorded. This latter case carries 
no authority in Madras for it is opposed to 
the Full Bench decision in Queen. Empress 
v. Balasinna Thambi (3) where the matter is 
-yery clearly discussed by Shephard, J. 
The question is how far the matter is 
covered by s. 350, Oriminal Procedure Oode. 
A Magistrate has recorded the evidence in 
an enquiry, ceases to exercise jurisdiction 
and is succeeded by another Magistrate 
who has jurisdiction; may the Magistrate 
80 succeeding act on the evidence recorded 
by his predecessor? The learned Public 
Prosecutor would draw a distinction be- 
tween cases where there has been a change 
eof Magistrate in the course of the inquiry 
in the original Court, and where thein- 


(1) 6 A’ 367; A. W. N. (1884) 130, . 
2) M Ind. Cas. 607; 13 Or, L. J. 255; 9-A. L. J. 


(3) 14 M. 334; 1 M. L. J, 343; &Weir 557 (F, BJ), 
e 
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quiry has been closed by one Magistrate 
in the original Court by an order of dis- 
charge, and then re opened by the Sessions 
Judge when another Magistrate bas suc- 
ceedede This circumstance does not seem 
to carry the case out of the perviewofs 350. 
Itis the same inquiry until, on framing 
the charge, the proceedings become a trial, 
and the fact that there was an erroneous 
order of discharge, set aside by the Sessions 
Judge, isa mere incident in the course of 
that inquiry. When an enquiry was trans- 
ferred from one Magistrate to another it 
was held to be the same inquiry, and s, 
350 was applied Palaniandy Goundin v. 
Emperor (4) following Mohesh Chandra 
Saha v. Emperor (5) and it is very doubtful 
whether, in the light of these rulings, 
Queen-Empress v. Hasnu (1), (where the 
District Magistrate in effect transferred 
‘the case to his own file) is still good law. 
Mr. Somayya who appears for the peti- 
tioner has cited Ramanathan Chettiar v. 
Emperor (6) under the impression that the 
District Magistrate takes exception to the 
Sub-Magistrate’s refusal to hold a de novo 
inquiry at the accused's request but I do 
not gather that that point was ever in ques- 
tion. Of course, the accused's right under 
8.350is confined to trials and does not 
extend to inquiries. Nor do I gather that 
literal stress is laid upon the word imme- 
diate. Itis not suggested that the Sab- 
Magistrate framed the charge so immediate- 
ly thet he did not even peruse the record. 
It is urged that the transfer order- 
ed by the District Magistrate is no real 
hardship to any party and should be 
allowed to stand. The better rule when 


there has been any error is to restore the- 


status quoante and to follow the ordinary 
jurisdiction to prevail, Accordingly the 
order of the learned District Magistrate is 
set aside and the procedure of the Sub- 
Magistrate of Tirupathi is affirmed. 


N.B, & A. Order set aside, 


(4) 1 Ind. Oas. 54; 32 M. 218; 5M. L. T. 218; 9 Or. 


L. J. 146. 


(5) 35 O. 457; 12 O. W. N. 416; 7 O. L. J. 488; 7 Cr. 
L. J. 220. 


(6) 71 Ind. Oas. 608; 46 M. 719; 17 L. W. 412; 32M. 
L. T. 81 and 217; 24 Or. L. J. 192; A.I. R. 1923 Mad. 
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MADRAS HIGH COURT. 
OIvIL Reviston Preririon No. 982 or 2927. 
November 10, 1930. A 
Present :—Mr. Justice Krishnan Pandalai. 
YERRAMILLI SATYANARAYANA: RAO 
AND ANGTHEK-— PETITIONERS 
3 versus 
KANDUKURI PURNAYYA AND orstss 
— RESPONDENTE. 

Civil Procedure Code (Act V of 1908), s. 152— 
Wrong descriptton of property in mortgage-deed— 
Mistake copied in plaint and decree—Power of Court 
to amend decree. 

There is nothing which limits the power of the 
Court under s. 152, Civil Procedure Code, to correct- 
ing errors, mistakes and omissions, which arise in the 
suit. Nothing preventsthe Court from doing justice 
inan appropriate case where such mistakes arose by 
reason of copying an erroneous document into the 
plaint. A suit for rectification of the instrument and 
decree isnot the only remedy, an application for re- 
view may be appropriate but that is no obstacle under 
s. 152to anapplication. [p. 7, col. 2; p.9, col. 2.] 

Therefore, where a wrong description of the mort- 
gaged property is given through mistake or inadvert- 
ance in a mortgage-deed and it is copied in the 
plaint and decree based on the mortgage, it is open 
to the plaintiff to apply under s. 152 tohave the 
deszription corrected. [ibid.] ; 

Fakarrud-Din Mahomed Ahsan v. Oficial Trustee 
of Bengal (1), Munusami Pillai v. Mahdi Hussain 
Khan Saheb (2) and Pathambi v. Mytheen Bibi (3), 
distinguished. 

Narayanaswami v. Natesa (4), Semasundaram Chet- 
tiar v. Veluswamy Naicker (6), Mahboob Begam v. 
Lal-Begam (7), Upadreshta Latchayya Gudaparti 
Sitanna (8), Jogeshwar Atha v. Ganga Bishun (9), 
Srish Chandra Lal Chowdhury v. Triguna Prasad Lal 
Chowdhury (10), Balaprasad v. Kanoo (11), Ram 
Chander Sarup v. Mazhar Husain (12) and Maung Chit 
v. N. A. R. M. Chetty (18), referred to. 

Oivil revision petition against an order 
of the Sub-Judge, Narsapur, dated the .9th 


November, 1926. 


Mr. P, Somasundaram, for the Petitioners, 

Messrs. G. Lakshmana, K. Kameshwara 
Rao and V, Suryanarayana, for the Re- 
spondents. 4 


JUDGMENT.—This is a petition to 
revise the order of the Subordinate Judge of 
Narsapur dismissing an application under 
s. 152, Oivil Procedure Code, to amend a 
preliminary decree obtained by the peti- 
tioners as plaintiffs in a suit upon a mort- 
gage executed by the ancestors of cefend- 
ants Nos, 1to 5. The only other person 
whom it is necessary to refer to is the 7th 
defendant, the only contesting respondent 
to this petition, who was added as defend- 
ant because he had purchased some of the 
mortgaged properties subject to the mort- 
gage sued upon. Defences were raised on 
the merits by defendants Nos. 1 to5. The 
7th defendant pleaded that the properties 
purchased by him should not be proceeded 


` 
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agatnst until the other mortgaged proper- 
ties had been sold. 

There was an issue arising from the 
plaintiffe’ allegations thet the survey num- 
bers of two of the properties, items Nos. 6 
and 8 in the plaint schedule, were wrongly 
entered in the mortgage-deed. All these 
contentions were disposed of by the find- 
ings of the learned Judge. On the last 
question he found that there had been an 
error in the mortgage-deed and he ordered 
that the right survey numbers should he 
put into the decree. The present petition 
arose because. the petitioners discovered 
after the preliminary decree was passed 
that erroneous survey numbers had crept 
into the plaint schedule in respect of five 
other properties, namely, items Nos, 2, 3, 9, 
lland12 To takeonly one as an instance, 
for item No. 2 the survey number given in 
the mortgage-deed was 187. It was so copi- 
ed into the plaint and,therefore,it was copied 
into the preliminary decree. The right 
number, it appears, is 187-1, The othererrors 
are alleged to be similar. The plaintiffs 
thereupon filed a petition to correet these 
errors in the decree. Their ground was that 
the errors were due to mistake or inadvert- 
snce, that they were strangers to the vil- 
lage in which the properties lay and that 
the numbers as stated in the mortgage- 
deed were furnished by the mortgagor and 
the karnam. They, therefore, asked that 
the mistake should be rectified. The only 
opposing party appears to have been the 
7th defendant. His objections were (1) that 
the petition was incompetent because 8 suit 
for rectification was the only remedy open 
to the petitioners in the circumstances, (2) 
that the mistake was neither due to inad- 
vertance, nor recently discovered as the 
petitioner alleged, (3) that the alleged mis- 
takes were not mistakes at all, and (4) that 
his interest as bona fide purchaser would 
be prejudiced by the propcsed corrections. 
Thelearned Judge did not go into the 
merits ofthe application. He dismissed it on 
the ground that it was incompetent. The 
present petition is concerned only with that 
epinion. 

For the purpose of this petition, it has to 
be assumed that the petitioners will be able 
to establish their allegations that the wrong 
survey numbers were entered because of mis- 
take or inadvertance, that they became 
aware of the errors after the preliminary 
deceo and lastly that the errors are really 
errors by which is meant that there is or 
can be no dispute as to the identity of the 
properties mortgeged. It does not now 
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arise whether in that case the 7th defend- 
ant’s plea of bona fide purchaser will avail 
to defeat a mortgage subject to which he 
bought. The question is, whether, if thess 
facte can be established, the petitioners 
could have their remedy by way of amend- 
mentor were bound to a suit for a.recti- 
fication or as the learned Judge puts it toa 
petition for review. In coming to his con- 
clusion the learned Judge has relied upon 
three cases, Fakaruddin Mohomed Ahsan v, 
The Official Trustee of Bengal (1), Munu- 
sami Pillai v Mahdi Hussain Khan Sahib 
(2), [b0 M. L. J. 655 corresponding to 
94 Indian Oases 453} and Pathambi v, My- 
theen Bibi (3), I have referred to them. They 
have no applicalion to the case. The learn- 
ed Advocats for the respondents also does 
not place much reliance upon them. In all 
these cases, what was decided was that a 
decree could not be amended after satisfac- 
tion of it had been entered up and it had 
consequently become dead. That is not the 
case here. The preliminary decree in this 
case is not only fully inforce but the final 
decree has-not even been passed. But the 
learned Advocate for the respondent has 
urged that a petition for amendment under 
s. 152 isonly available in cases where the 
mistake or error arose for the first time in 
the plaint or after the institution of the suit 
and that it is not available where the mis- 
take originated ina document which has 
been copied into the plaint or at some date 
anterior to the plaint. Section 152 itself 
says nothing about the time when mistakes 
or errors that may be corrected under it 
arose. All it says is that clerical or arithme- 
tical mistakes in judgments, decrees or 
orders or errors arising therein from any 
accidental slip or omission may at any time 
be corrected by the Oourt either of its own 
motion or on the application of any of the 
parties. On the wordsof the section it is 
difficult to see why this limit of time ag to 
the origin of the error should have any sig- 
nificance. The words generally are “any 
accidental slip or omission.” The practical 
working of the distinction urged by the re- 
spondent will be that if a Vakil’s clerk 
wrongly copies a mortgage-deed into a 
plaint and the mistake by inadvertance goss 
from there up to the decree, such a mistake 
may bę corrected. But if that clerk correct- 
ly copies the mortgage-deed ifito the plaint 
and the.writer of the mortagage-deed had 


(1) 10 0. 538. 

(2) 94 Ind. Gas. 453; 50 M. L. J. 655; (1926) M. W. 
N. 180; A. I. R. 1926 Mad. 516; 500M. L, J. 655. 

(3) 12 M, L. 9.96. ° A 
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carelessly committed the error, of writing, 
a wrong survey number and that mis- 
‘take is repeated. in the plaint and on- 
wards ,to the decree, such a mistake 
cannot be corrected by the Court. 
Why there should be such a distinction ac- 
cording to the sense of the thing I fail to 
‘see, The object of empowering the Oourt to 
correct decrees and orders is to correct errors 
and if it may be shown that an alleged mis- 
‘take falls within the class of errors dealt 
with by s. 152,it seems to put an unneces- 
‘sary hindrance upon the power to do justice 
‘which the section gives to say that the only 
‘mistakes of which the Court’ can take cog- 
nisance are those made either in the plaint 
“or in subsequent documents in Court. But, 
- of course, if such a distinction has been up- 
‘held by decisions which are binding on me, 
I am undoubtedly bound to follow them. 
The learned Advocates have referred to a 
large number of decisions on this point but 
itis courious that there is none which 
‘directly decides it, although there are a 
‘number of cases which have a more or less 
indirect bearing on it. In our own Oourt, 
in Narayanaswami v. Natesa (4), when the 
‘old Oivil Procedure Oode was in force, a 
‘decree-holder applied for amendment of the 
‘description of the hypothecated property in 
order.to bring it into conformity with that 
‘contained in the hypothecation bond. Ap- 
parently that case was one where the Vakil’s 
‘elerk had wrongly copied the hypothecation 
bond into the plaint, The District Munsif 
allowed the amendment. Parker, J., set aside 
‘the order of the Munsif as made without 
‘jurisdiction under the then s. 206 which 
‘limited the power of amendment to cases 
where there was a discrepancy between the 
judgment and the decree. On appeal from 
Parker, J., Best and Muthuswami Iyer, JJ., 
set aside that decision although on different 
‘grounds. Best, J. said: “ [tis thus seen 
‘that the alteration order was necessary to 
rectify a palpable error, without which cor- 
rection the decree was unexecutable. The 
error is in fact inthe plaint, but it is co 
palpable that to disallow its correction 
would be simply to put an obstacle in the 
way of plaintifi’s executing his decree,” 
Muthuswami Iyer, J., on the same point 
referred to the decision of the Privy Council 
in ` Bissessur Lal Sahoo v. Lachmessur 
Singh (5) to the effect that in exsecutipr 
proceedings the Court will look at the sub- 
stance of the transaction and will net be dis- 


(4) 16 M. 424, e 
(5) 6 L A?233; 50.L.R. 477; 4 Sar. 76; 4 Suther. 
686 (P. C.) . 
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posed tosetaside an execution upon mere 
technical grounds when they find tha? it is 
substantially right. “Itseems to me that 
this principle should be kept in view in-the 


‘exercise of the discretionary power confer- 


red upon the High Court by s. 622, especial- 
ly when the order revised rendered the de- 
cree which should otherwise be incapable of 
execution capable of execution.” 

In Somasundaram Chettiar v, Veluswamy 
Naiker (6) there were errors in the descrip- 
tion of the boundaries of the properties 
which made the whole description palpably 
erroneous andif allowed to stand would 
have made the decree absolutely useless and 
unexecutable. Their Lordships after refer- 
ring to the casein Narayanaswami v. Natesa 
(4) said; “Following theruling in Narayana- 
swami v. Natesas (4), we hold that the 
time when the clerical errors (provided they 
are in this case palpably clerical errors) 
were first introduced in the transactions 
or proceedings between the parties is 
immaterial : and that the Court has got 


“power to amend such clerical errors if they 


are found in the decree without the 


necessity of having the prior pleadings in 


which the same errors had formerly ap- 
peared themselves amended as a prelimi- 
nary requisite tothe amendment of the 
decree.” 

Ifthe statement oftheir Lordships that 
“the time when the clerical errors were 
first introduced in the transactions between 
the parties is immaterial” is to be strictly 
understood and applied, it amply covers 
this case. 
does not appear from the report whether 
the mistakes in that case were mistakes 
first introduced into the plaint, or they 
were copied from the document sued on. 
These cases were followed by another 
Bench in Mahabood Begam v. Lal Begam 
(7). The only other cases that were cited 
to me were upon the question that itis 
possible for plaintiffs situated as the 
petitioners are to bring a suit for rectifica- 
tion. The cases cited are Upadreshta 
Latchayya v. Gudparti Sitamma (8), Jogesh- 
wara Atha v. Ganga Bishnu (9),Srish Chandra 
Lal Chowdhury v. Triguna Prasad Lel 
Chowdhury (10) and Balaprasad v, Kanoo 
(11). The decisions in these cases only go 
as far as to say that even after a decree is 
Ng Ind. Cas. 774; (1914) M. W. N. 107; 15M. L. 


(7) 62 Ind. Cas. 652; 14 L, W. 445. ; 
(8) 103 Ind. Cas, 384; A. I, R. 1927 Mad. 1144, 

(9) 8 O. W. N. 473. 

(10) 18 Ind. Oas. 444; 400. 541. 

(11) 14 Ind, Cas. 407; 8 N, L. R. 13. 
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passed within wrong descriptions of the 
properties, a suit for rectification may be 
brought to correct the error. They do not 
touch the question whether such a suit is 
the only remedy. There are, however, two 
remarks in two of these cases to which 
attention has been drawn. 
v. Kanoo (11) which was acase before the 
Nagpur Judicial Commissioner’s Oourt, 8 


- suit was brought for rectification in which 


the defendants raised the question that no 
such suit would lie and that the plaintiff's 
temedy was by way of application for 
amendment under s. 152. In view of the 
numerous other decisions to which re- 
ference has been made that contention was, 
of course, untenable; but in addition to 
saying so, the Acting Judicial Oommie- 
sioner said that s. 152, Oivil Procedure 
Code, applies to mistakes which had an 
origin not anterior to the filing of the suit. 
The remark was obviously not necessary 
for the case. Similarly, in Ram Chander 
Sarup v. Mazhar Husain (12) a creditor 
against whom an adjudication had been 
made in the insolvency of his debtor that 
the amount of the debt was only Rs. 3,000 
and odd attempted to get the decree on 
which his claim was based amended by 
altering it into one for Rs. 6,000 and 
based his application on the ground that 
-he was applying for the amendment of the 
decree, Their Lordships spoke of the 
application as a hopeless case, because no 
decree could -be amended after the claim 
‘under it had been adjudicated upon and 
limited to the amount fixed by the in- 
solvency proceedings: But at the end of 
the judgment there is this sentence: 
“Section 152 deals with amendment of 
clerical errors in ordersor decrees of the 
Courtitself which are drawn up not pro- 
perly representing what the Oourt decides.” 
That again wasa remark which was not 
necessary for the decision, if from it it is 
intended to be drawn the inference, which 
I think does not strictly follow there- 
from, that s. 152 does not apply to errors 
caused by copying into 8 plaint documents 
which are themselves incorrect. There is 
thus no decieien which supports the re- 
spondent’s contention; on the contrary, 
there isa decision of Rangoon High Court 
which goes along way to support the peti- 
tioner’s -contention. In Maung Chit v, 
N. A. R. M. Chetty (13) a mortgage-deed had 
been %o carelessly drawn as to omit the 
most important of the mortgaged prop- 


(12) 51 Ind. Cas 55; 1 U. P. L. R. (A) 69. 
(13) 74 Ind. Oas. 1020; A. L R. 1924 Rang. 104. 
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perties. A decree was obtained upon the 
defective document and after decree an 
application to correct it was made, Mr, 
Justice Duckworth upheld the order of 
the District Court granting the applic = 
tion. He described the omission as“ sn 
error arising in the decree from an 
accidental omission,” which in the first 
instance was due to the mortgagor himself. 
He went on to observe; “There never 
was, apparently, any dispute ss to the 
actual property mortgaged. In these cir- 
cumstances, I consider that the District 
Court was right in making use of the 
Court's inherent power under s, 152.” 
After referring to the cases cited to him 
he wound up by saying that it would 
cause great hardship tothe defendant if 
the amendment to this instance was dis- 
allowed as it would probably necessitate a 
suit to rectify the decree. The net result 
ofthe authorities appears to me to be that 
there is nothing which limits the power of 
the Oourt under s. 152 to correcting errors, 
mistakes and omission, which srose in the 
suit and thereis nothing which prevents 
the Oourt from doing justice in an ap- 
propriate case where such mistakes arose 
by reason of copying an erroneous docu- 
ment into the plaint. In my opinion, a 
suit for rectification although it may have 
been possible is not the only remedy. As 
for the suggestion of the Judge that a 
petition for review is appropriate, I fail 
to see that thatis an obstacle to the present 
application. The order of the Judge dis- 
missing the petition must be set aside and 
the petition will be remitted to the lower 
Court for being dealt with on the 
merits. i 

Costs of this petition will abide and be 
provided for by the learned Judge in the 
order to be passed by him, 

N. 8. & A. Petition remitted. 
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MADRAS HIGH COURT. 
SECOND Oivit APPEAL No 204 oF 1928, 
November 7, 1930. 
Present :—Mr. Justice Sundaram Chetty. 
NAGAMMAL, MINOR AND aNOTHER— 
APPELLANTS, 
` versus 
* SANKARAPPA NAIDU alias 
MUTHALAGIRI NAIDU AND oTHERS— 6 
RESPONDENTS. 
Hindu BPaw—Adoption—Son afflicted with virulen 
leprosy, whether bar to adoption—Evidencé Act (I 


10 


of 1872), 8. 32 (8) (7)—Statement in adoption deed 
that son is leper, admissibility of-—Attestation by 
leper, effect of. 

The main purpose or object of adoption is 
to,secure the due performance of obsequial cere- 
monies and oblations of food and water given in 
shradhas and such other ceremonies for the benefit of 
the adoptor’s soul and so faras the funeral cere- 
monies and shradhas are concerned, virulent and 


‘loathsome form of ulcerous leprosy is a disqualifica- 


tion. Therefore, the existence of a son who is afflicted 
with such a disease is no bar to an adoption by the 
father. [p. 11, col. 2.] 

Bhagaban Ramanuja Das v. Ram Praparana Rama- 
nuja Das (1), Sukumari Dewa v. Ananta Malia (2) and 
Vallabharam Shivanarayana v. Bai Hariganga (4), 
referred to, 

Bharmappa v. Ujjan Ganda (3), dissented from. 

A statement contained in a deed of adoption that 
the sons of the adopter were suffering from a viru- 
lent and incurable form of leprosy at the time of the 
adoption is a relevant fact for deciding whether 
adoption during the lifetime of those sons wasvalid 
or not and is admissible under s. 32 (7), Evidence 
Act, and where the sons suffering from leprosy 
have attested that deed they may be deemed to have 
acquiesced inthe truth of that statement which is 
against their pecuniary interest and the statement is, 
therefore, admissible under s.32 (3) also. [p. 10, col. 
2 


A 

Second appeal against a decree of the 
e oa Dindigul, in A. S. No. 103 of 
1925. 

Mr. T. A. Ananta Aiyer, for the Appel- 
lants. ; 

Mr. A. C. Sampath Ayyangar, for the Re- 
spondents. 


JUDGMENT.—The dispute in’ the 
suit, out of which this second appeal has 
arisen, relates to the succession to the 
properties of one Muthukrishna Naidu who 
died a minor possessed of the suit proper- 
ties, Defendants Nos. 1 and 2 are the 
sisters. The plaintiff claims to be the 
nearest heir to the deceased as heis the 
adopted son of Pappi Naidu who was the 
brother of the deceased’s paternal grand- 
father. Both the Oourts below have held 
that the plaintiff was the adopted son of 
Pappi Naidu and that the adoption is also 
legal and valid. If these findings are 
correct, there isno doubt that the plaintiff 
is entitled to succeed to the properties in 
question in preference to defendants Nos, 
land 2. f 

Theonly question argued in this second 
appeal relates to the validity of the plaint- 
ift's adoption, the circumstances in which 
the plaintiff was taken in adoption have 
been set forth “in the registered deed of 
adoption Ex. A, executed by Pappi Naidu. 
It is recited in that deed that the adoption 
was necessitated by reason of .his two 
‘auras sons being lepers from birth. It is 
stated that, a3 both the natural born sens 
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were suffering from leprosy for ever 10 or 
12 years andas he despaired of having any 
lineal descendant even from his sons to 
perpetuate the lineage, he had recourse to 
adoption. That deed is attested by both 
thesons. It is argued that the recital in 
Ex. A is not legally admissible in evi- 
dence in the present case. The fact that 
the two sonsof Pappi Naidu were suffering 
from a virulent and incurable form of 
leprosy at the time of the aforesaid adop- 
tion is a relevant fact for deciding in this 
case whether that adoption is validor not, 
Itscems to me that s. 32,cl. 7, of the 
Indien Evidence Act, may apply. That 
clause makes a statement contained in any 
deed, Will or other document which rc lates 
to any such transaction as is mentioned 
in 5.13,cl. (a) of the Act admissible in 
evidence, Exhibit A relates to the trans- 
action of plaintiff's adoption whereby his 
alleged right has been created. The state- 
ment contained in Ex. A, as the basic 
ground for the adoption is, therefore, 
admissible in evidence, Moreover, the 


twosons of Pappi Naidu having attested - 


that deed, they may be deemed to have 
acquiesced in the truth of that statement 
whichis against their pecuniary interest. 
That being so,it may even be admissible 
under cl, 3 of s. 32. Thera is, however, 
other evidence also in proof of the leprosy 
of the sons of Pappi Naidu. 16 is clear 
from Exs. D and E, the extracts from the 
death register relating to those two sons, 
that they died of leprosy. Plaintiff's Witness 
No.2 also says that they were suffering 
from ulcerous leprosy and had no chance 
of getting any issue. The finding of the 
lower Appellate Oourt that the two sons 
of Pappi Naidu were suffering from an 
incurable form of leprosy seems to me to be 
unassailable and it must be accepted as 
correct. 

There is no doubt that these two sons 
were disqualified for inheritance on account 
of their having been afflicated with such 
avirulent form of leprosy. According to 
the text of Manu, ‘“‘Hunucha and outcastes, 
persons born blind or deaf, the dumb and 
such as have lost the use of a clim, are 
excluded from heritage.” To this enume- 
ration, Yajnavalkya adds “a person afflict- 
ed with an incurable disease.” (Vide Para, 
592 of Mayne’s Hindu Law, [Xth Edition), 
It is also thus laid down in the Mitakehara; 
“an impotent person or outcaste and his 
sons, one lame, a mad man, an idiot, a 
blind man and person afflicted with an 
incurable digease and others similarly dis- 
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qualified, must be maintained, excluding 


them, hewever, from participation” (Vide 


B. X, verse 1 of Mitékshara at page 53 of 
Hindu Law books on Inheritance by 
Setlur)” 

By a man destitute of male issue, that ia, 
by one to whom no son may have been 
born or whose son may have died an adop- 
tion can be made. Itis clear that only in 
the absence of a son, grandson or great- 
grandson that an adoption can be made, 
The point that arises for decision in this 
ease is, whether the existence of the afore- 
said two sons of Pappi Naidu who were 
excluded fron inheritance on account of 
virulent leprosy was a legal bar to his 
making an adoption, The question is not 
free from difficulty. In support of the con- 
tention on behalf of the plaintiff (Ist re- 
spondent), his learned Advocate Mr, Sam- 
path Ayyangar referred me to several 
ancient textsof Hindu Law and also to the 
opinione of the modern text writers on 
Hindu Law. 

In orderto understand the reason for the 
tule that a sonless man may adopt, we have 
to see what the real purpose or purposes 
of adoption are. On this subject, Devanda 
Bhatta in his treatise ‘Dattaka Chandrika” 
which is a recognized authority in the 
Dravida Schoolof Hindu Law, quotes the 
texts of Manu and Atri as authorities for 
stating the reasons for an adoption. Many 
saya “Ason of any fdescription must be 
anxiously adopted by a man destitute of 
male issue, for the sake of funeral cake, 
waterand solemn rites and for the cele- 
brity of his name.” Atri says “By a man 
destitute of male issues only musta substi- 
tute for a son of some one description 
always be anxiously made for the sake of 
funeral cakes, water and solemn rites.” 
(Dattaka Ohandrika in Setlur’s book, page 
423). In Dattaka Mimamsa, the same 
prominence is given to the obsequial cere- 
monies which would fail if no adoption is 
made. Ins. 1, verse 42 relying on the text 
of Manu, itis stated that an adoption ig 
necessary, for otherwise the obsequies 
would fail. The obsequies are stated to be 
funeral rites consisting in presenting obla- 
tfons of food and water end so forth (Vide 
Dattaka Mimamsa in Setlur's book page 
361 and also verses 54 to 56 at page 363). 
In the #aforesaid treatise, Nanda Panditha 
says in s. 2 verses 62, that participation 
in the obsequies and estate has been 
declared to be the result of fillial rela- 
tion. Asto the presentation of funeral 
oblations, disqualified heirs like the 
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impotent person and the rest who merely 
bear the semblance of being a son would 
be ofno uee (page 374 of Setlur's book). 
The text of Manu namely, “a given son 
must never claim the gotra and estate of 
the natural father, the funeral cake follows 


. the gotra and estate but of him who has 


given away his son the obsequies fail” is 
referred to in s. 3 verse 25 of Dattaka 
Chandrika (page 440 of Setlur’s book). In 
Oolebrooke’s Digest, Vol.*11, page 417, the 
following text of Manu is quoted, namely, 
“These eleven sons (the son of the wife and 
the rest is enumerated) are allowed by wise 
legislators to be substitutes in order for 
the sons of the body, for the sake of pre. 
venting a failure of obsequies.” From these 
authorities, there canbe no room to doubt 
that the main purpose or object of adop- 
tion isto secure the due performance of 
obsequial ceremonies and oblations of food 
and water given in sradhas and such 
other ceremonies for the benefit of the 
adoptor’s soul. The perpetuation of lineage 
is also another object for making an adop- 
tion, - 

If a son is afflicted with a virulent and 
loathsome form of ulcerous leprosy and 
on thataccount he is unfit to perform the 
funeral rites and such other ceremonies 
for his father, can it ba deemed that the 
existence of such a son is bar to an adop- 
tion? Several texts have been relied on 
by Mr. Sampath Ayyangar for the first 
respondent, in support of the position that 
a leper of the aforesaid type is not qualified 
to perform the obsequies and sradha ete, 
In Yajnavalka Samhitha, verses 222 to 224, 
of the person who are censured, ie. con- 
sidered unqualified to perform the sradha, 
is mentioned a diseased person suffering 
from leprosy. (Vide page 37 of the Dharma 
Sastras translated by Dutt.) In Yama 
Samhita (verses 29 to 31) a person suffering 
from leprosy is stated to be one of the 
persons who should be carefully shunned 
ata sradha; Vide page 280 of the same 
book. In Vyavahara Myukha, relying on 
Sanke and Likhita, it is stated that the 
heritable right of him who has been form. - 
ally degraded and his competence to offer 
oblations of food and libations of water are 
extinct, (page 116 of Setlur's book). It 
is observed by Mr. Ghose (in his Hindu 
Law, 3rd Edition) at page 59 that in ancient 
times the dompetence to perform sradha 
corresponded with the right to take the ° 
inheritance Bnd the rule wasthat he who 
takes the inheritance gives the pinda, 
Among the persons competent | to perform 
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the sradha, a disqualified heir such as one 
suffering from leprosy is not mentioned. 
There is no doubt, that so far as the fune- 
ral ceremonies and sradhas are concerned, 
leprosy of the aforesaid type is a disqualifi- 
cation and, therefore, the existence oi such 
a son cannot serve one of the main pur- 
poses for which an‘adoption is prescribed 
under the Hindu Law: If for the sake of 
those ceremonies adoption is necessary, 
ason incapable of performing those cere- 
monies can only bear the semblance ofa 
son whose existence can be ignored and 
an adoption made. It is argued that such 
a disqualified son may be eligible for 
marriage (Vide Dr. Jolly'’s Hindu Law, 
page 280) but participation in the marriage 
ceremonies though permissible for such a 
disqualified heir, his eligibility to perform 
his father’s obsequial ceremonies and 
sradhas stands on a different footing and is 
negatived by several texts bearing on 
ancient Hindu Law. 

That one who is suffering from a virulent 
form of leprosy is disqualified for perform- 
ing even the ceremonies of adoption has 
been held in judicial decisions. That isthe 
dictum of the Privy Council in the decision 
reported as Bhagaban Ramanuja Das v. Ram 
Praparana Ramanuja Das (l), (vide also 
the decision in Sukumari Dewa v. Ananta 
Malia (2).] If the disease of leprosy is viru- 
lent and inexpiable, it undoubtedly disquali- 
fies him from participating in the adoption 
ceremonies. In the cass of a Sudra, as no 
religious ceremonies are necessary for mak- 
ing an adoption, ithas been held that even 
a leper may adopt. 

‘Ths opinions of almost all the modern 
text-writers on Hindu Law appear to be 
that the father of a disqualified heir can 
make an adoption. In the Hindu Law of 
Adoption by Sarkar (2nd Edition) at page 
196 tne learned author sfter referring to a 
text of Yajnavalkya, relies on the opinion of 
Nanda Panditha in respect of that passage. 
It is as follows: “ It declares that the capa- 
city to present oblations and to participate 
in heritage constitutes sonship ; for, if that 
be wanting, the mere existence of filial rela- 
tionship as of an impotent or the like 
disqualified son does not constitute it.” 
The author says that the disqualified sons 
can neither render spiritual service ror in- 
herit the estate; in fact they do not possess 
the legal, character of a son. ‘Bherefofe a 
man having sucha son is deemed in con- 


(1) 22 0. 843 at p. 858;-22 I. A. 94; 6Sar, 536 
(2) 28 O. 168. 
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templation of law to be sonless for the pur- 
pose of adoption. In the opinion of the 
said author, the existence of a disqualified 
son is no bar to an adoption by the father. 
In his treatise on Hindu Law (5th Edition), 
the same author reiterates that dpinion at 
page 182. He says that the status of son- 


` ship is constituted by the capacity to con- 


fer spiritual benefit and by the capacity to 
inherit and a child who is destitute of 
these capacities has not the status of a son 
in the eye of the Hindu Law and the exist- 
ence of such a son is no bar to an adoptione 
Itis observed by Sir Thomas Strange in his 
Hindu Law, Vol. 1, at page 77 thus: ~* The 
right of inheriting and that of performing 
for) the ancestor his funeral obsequies 
being correlative, if Ly any of thelegal dis- 
abilities, as by degradation from caste, by 
insanity, by incurable disease or otherwise, 
living issue have become disqualified in law 
for the former, the effect for the purpose in 
question being the same as if none existed, it 
isinferred that the right to adopt attaches.” 
According to theopinion of Mr. Ghose in 
his book on Hindu Law (3rd Edition) Vol, 
1, at page 669, aman having a disqualified 
sen or 8 son who isa patita on account of 
heinous offence or charge of religion can 
adopt andas longas a man has nosoncapable 
of inheriting his property, there is no rea- 
son why he should not be able to adopt. 
The learned author refers to the observa- 
tions in Dattaka Mimamsa, s. 2, verse 62, as 
supporting this view, The following pas- 
sage isfound at page 164 in Travelyan’s 
book on Hindu Law (¿nd Hdition):. “lf the 
son be permanently incapable of performing 
religious rites by reason of congenital blind- 
ness, deafness, dumbness, impotency, lame- 
ness, virulent leprosy, insanity, idiocy, or 
from any other reason which involves an 
incapacity toinherit, he may be treated for 
this purpose as non-existent.” In his Hindu 
Oode (3rd Edition) Sir H. 8. Gour has ex- 
preesed his opinion at page 357 as follows: 
“Since the primary purpose of adoption, as 
now understood, is to provide for the adop- 
ter’s spiritual advancement by having some 
one legally qualified to perform. his obse- 
quies, and since such qualification must be 
judged by Hindu Law which disquélifias 
the son whois impotent, an idiot or in- 
sane, blind, deaf, dumb, lame, congenitally 
suffering from leprosy or from any irfirmity 
or disease which. disqualifies him for inherit- 
ance or one who has become a convert to 
an alien faith or has turned a hermit, 
sanyasi or fakir, andthereby snapped the 
natural tie by which he was bound to his 
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father, the lattér may make an adoption as 
such disqualified son is as good as civilly 
dead to him.” 

In West and Buhler’s Hindu Law,3rd Edi- 
tion, Vol, .1-11 reference is made to Sir 
Thomas Strange’s opinion that in such 


cases adoption was competent to the father . 


who could not derive spiritual benefit from 
the incapable son. But so far as Bombay 
is concerned, it is stated that by the cus- 
tomary law prevailing in the Presidency,the 
insanity of a eon by birth is not generally 
% valid cause foran adoption. The learned 
authors further say that it is consistent 
with this that the blindness or dumbness of 
8 son should not justify an adoption (See 
pages 907 and £03), That being so, it is 
only so'far as Bombay is concerned, we 
must take it that the customary law over- 
rides the general rule of Hindu Law, which, 
however, should apply to the other parts of 
India, In Bhattacharya’s Hindu Law (3rd 
Edition) Vol. 1 at page 342, it is stated that 
the riterion of sonship as given by Nanda 
Panditha in one place may throw some 
light on this subject. The learned author 
quotes the opinions of Nanda Panditha and 
of Sir Thomas Strange and leaves the mat- 
ter there, without expressing any opinion 
of his own, after stating thatthe question 
whether the father of a disqualified son can 
adopt or notisone about which there is no 
decision one way or the other. Some reliance 
is placed by the learned Advocate for the 
appellants on one of the special rules relat- 
ing to construction of texts mentioned in 
this book. Rule 10 is “A clause in a text 
which seems like a reason for the rule of 
law enjoined by it, has, generally speaking, 
no significance whatever” (Vide page 135). 
I fail to see how this rule of construction 
has any application in the present case, nor 
has he shown with any definiteness the ap- 
plicability of this rule to any particular text 
relied on by the other side. 


‘ Much reliance has been placed by the 
learned Advocate for the appellants on the 
decision in Bharmappa v. Ujjan Ganda (3) 
where in a similar question arcse for de- 
termination. It was a.case of dumbness, 
congenital and incurable, A person affect- 
ed by such dumbness was held to be dis- 
qualified for inheritance according to the 
Hindu Law prevailing in the ' Bombay 
Presidency, On the further question as to 
validity of an adoption made during the 
existence of such a dumb grandson, it has 


3) 65 Ind. Cas. 216; 46 B. 455; 23 Bom. L, R. 1320; 
A. L, R. 1922 Bom, 173. - - 
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been held that the adopter cannot be deem- 
ed to be sonless so as to make the adoption 
made by him during the lifetime of such a 
grandson valid. At page 45s*, Mr. Justice 
Shah observes as follows: “But itis urg? 
ed that the existence of a grandson, dis- 
qualified asin the present case, is no bar to 
an adoption by the grandfather. There ig 
no decided case on this point, and so far as 
I have been able to see, there is nothing in 
the Mitakshara or the Vyavahara Mayukha 
tolend support to this view. The basic 
principle ofadoption, as I understand itto 
have been laid by the Smrithi writers, 
does not support the contention. The opin- 
ions expressed by writers on Hindu Law 
are conflicting; and treating itas a point of 
first impression, at least so far as this 
Presidency is concerned, I have come 


to the conclusion that the fact of 
the grandson suffering from dumb- 
ness by birth does not render the 


adeption valid which would be otherwise 
invalid on account of its having been 
made during his lifetime.’ The learned 
Judge refers to the hardship and obsolete 
nature of some ofthe grounds of exclusion 
from inheritance and says that each defect 
must be considered on its merits. Follow- 
ing the decision in Vallabharam Shivana- 
rayana v. Bai Hariganga (4) held that a 
person born dumb was incapable of in- 
heriting according tothe Hindu Law pre- 
vailing in Bombay. Referring to Vya. 
vahara Mayukha, the learned Judge saya 
that there is no indication in the chapter 
relating to adoption that a son subject to 
any defect which would exclude him from 
inheritance was no son at all. The learned 
Judge further says that the Dattaka 
Mimamsa does not in his opinion afford 
any indication to the contrary. As to the 
passage in 8. 2 verse 62 in the Dattaka 
Mimamsa, which I have already referred to, 
the learned Judge does not accept the 
interpretation placed upon it by some 
writers on Hindu Law. That is one of the 
passages found in the chapter relating to 
the subject “Who isto be adopted.” It 
seems to me that the qualification or 
eligibility of the boy for adoption is a 
pertinent matter for consideration in that 
chapter. If in the aforesaid verse it is 
stated that impotent persons and the rest 
merely begr the semblance of being a son 
and Would be of no use, it ambunted to 
saying that such a person does not fulfil ° 


the capacity ofsonship. Such a person ig 
(4) 4 B. Ħ. Ò. R. 135. i 
“*Page of 46 B.—[Ed.] 7 reas 
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not only ineligible for adoption but his 
father can be deemed to be sonless for the 
purpose of making an fadoption. With 
great respect, I would state that the 
opinion of Nanda Panditha so expressed 
does not lose its value by the statement 
of it in the chapter on the subject “who 


is to be adopted” instead of in the first © 


section where he deals with the question as 
to who can adopt. Moreover, the main 
purpose of adoption according to authorita- 
tive texts on Hindu Law being the due 
performance of obsequial ceremonies and 
the oblations of food and water given in 
sradhas and such other rites for the 
benefit of the adopter’s soul and the per- 
petuation of his lineage, if the existence 
of son incompetent to perform such 
religious ceremonies and sacrifices is treated 
as a bar to an adoption, one of the aforesaid 
main purposes which necessitate an adop- 
tion becomes frustrated. This aspect does 
not seem to have been given due ‘weight 
in the reasoning adopted by the learned 
Judge in that decision, There is almost a 
consensus of opinion among the modern 
text-writers on this question, as I have 
already pointed out. Some of the persons 
who are excluded from inheritance as dis- 
qualified heirs may be competent to perform 
obsequial and other ceremonies, Perhaps 
the existence of such a son may be held to be 
a bar to an adoption; but Iam clear that the 
existence of a son who is notonly disqualified 
for inheritance but also incompetent to per- 
form the aforesaid ceremonies should be 
deemed to bear only the semblance ofa 
son, and his father can be very well 
treated as sonless for the purpose of enabl- 
ing him to make an adoption. With due 
deference, I ami -unable to follow the decision 
of the Bombay High Oourt and apply it to 
the present case. For all the foregoing 
reasons, I hold that the plaintiff's adoption 
is legal and valid. f 

In the result, the second appeal fails ard 
is dismissed with costs, 

The Court-fee payable to Government on 
the Memorandum of Appeal should be paid 
by the appellants. 


N. Ba & A. Appeal dismissed. 
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MADRAS HIGH COURT. 
Orvin APPsAL No. 238 oF 1:40. 
December 17, 1930. 
Present:—Mr. Justice Reilly and 
Mr, Justice Anantakrishna Ayyar. 
INUGANTI VENKATA MADHAVA 
RAO—APPELLANT 


versus 
GARAPATI NARAYANAMURTY 
AND OTHERS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 60, 115, 
0. XXI, r. 94—Hzxecution sale—Interest of judgment- 


debtor continues till confirmation—Atiachment after - 


sale but before confirmation—Sale set aside under Oe 
XXI, r. 89—Attaching creditor's rights. 

Even after auction-sale of property but before the 
confirmation ofthe sale, judgment-debtor retains in- 
terest inthe property which can be attached or sold, 
[p. 15, cols. 1 & 2.] 

Venkataswami Naidu v. Guruswami Ayyar (4), dis- 
tinguished. 

Narasingerji Gyanagerji v. Panuganti Parthasara- 
dhi (2), Sundaram v, Mamsa Mavuthar (3) and Chen- 
galroya Chetti v. Raghava Ramanuja Dass (5), refer- 
red to. ° 

A judgment-debtor’s property was sold in execution. 
Before the confirmation ofthe sale, another creditor 
attached it beforejudgment. After this attachment 
the judgment-debtor sold it to a third person and 
got thesale set aside by adepositunder 0, KAJI, r. 
89, Oivil Procedure Code : 

Held, that the second purchaser did not get any 
valid title asagainst the claims of the attaching 
creditor. [p. 15, col. 1.] ; 

The High Court may interfere in revision to prev- 
ent multiplicity of proceedings. [ibid.] 

Krishna Doss v. Chandook Chand (1), referred to. 

Appeal against an order ofthe Sub- 
J a Ellore, dated the19th September, 
1929, . l j 
Mr. Ch. Raghava Rao (with him Mr. 8. 
Rajaram), for the Appellant. 

Mr, V. Suryanarayana, for the Respond- 
ents, 


JUDGMENT.—One Sobhanadri Rao . 


obtained a mortgage decree for sale against 
Ramayya (respondent No. 3 here), brought 
the mortgaged property to sale and became 
auction-purchaser. After the auction but 
before confirmation of the sale respondents 
Nos. 1 and % here brought a suit for money, 
O. 8. No. 89 of 1928, against Ramayya in the 
District Munsif’s Oourt and obtained an at- 
tachment before judgment of the same prop- 
erty in this suit on Sth February, 1928, 
On 6th February, 1928, Ramayya sold the 
property to Madhava Rao (appellant here} 
andon 13th February, 1928, having paid 
into Court what was necessary under 
O. XXI, r. 80, Code of Civil Procedure, got 
the auction sale to Sobhanadri Rao cancel: 
led. Madhava Rao then applied to the 
District Munsif for the raising of the attach- 
ment obtained by respondents Nos.1 and 2, 
who by that time had got a decree in their 
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suit but hade not applied for execution. 
The District Munsif held that their attach- 
ment was“nvalid and formally raised it. 
They then appealed to the Subordinate 
Judge, who remanded the petition to the 
District Munsif. Madhave Rao now appeals 
against that order of remand, 

It is contended for Madhava Rao that no 
appeal lay to the Subordinate J udge against 
the District Munsif’s order. Assuming, 
without deciding, that to be 80, this appears 
to us to bea matter in which we ought to 
interfere in revision by settin g the District 
Muasit'’s order aside on the principle of 
Krishna Doss v, Chandook Chand (1) in 
order to prevent multiplicity of proceed- 
ings. Ifafter the auction sale to Sobhana- 
dri Rao and before its cancellation Ramay- 
ya had any saleable interest in the property 
then the attachment obtained by respond- 
ents Nos. I and 2, if properly made, was 
valid, and Ramayya’s subsequent sale to 
Madhava Rao could have no effect against 
it. It is contended for Madhava Rao that 
_Ramayya had no interest in the property at 
the date of his sale or at the date of the 


attachment, but that by ‘virtue of s. 43 of. 


the Transfer of Property Act after canzella- 
tion of the auction sale, Ramayya's title 
having revived, Madhava Rao gets the 
full benefit of that. But thecontention that 
Ramayya had no interest whatever in the 
property after the auction sale until its can- 
cellation appears to us unsound. Oldfield, 
J, in Narasingerji Gyanagerji v. Panu- 
ganti Parthasaradhi (2) and Sundaram v. 
Mansa Mavuthar (3) went so far as to regard 
the judgment-debtor as preserving his full 
ownership in such circumstances until the 
confirmation of the auction sale. In the 
latter case Kumaraswami Sastri, J., appears 
to have regarded the judgment-debtor as re- 
taining an interest which could be conveyed, 
However, rr. 86 and 87 of O. XXI, Oode of 
Civil Procédure, appear to indicate the 
meaning of the Code in this matter, Ifthe 
uction-purchaser made default in paying 
ll purchase-money, the property has to 
be sold again at his risk without re-attach- 
ment, In those circumstances it is the 
judgment debtor's interest which is sold, 
ang that must be subsisting after the auc- 
tion, and still subject to the attachment in 
cases in which attachment before sale is 
necessary, though under s. 65, Code of Civil 


., (D4 Ind, Oas. 509; 32M, 334; 5 M. L. T. 125; 19 M. 
L. J. 307.» 


@) A. I. R.1921 Mad. 498; (1921) M. W. N. 519. 
3) 63 Ind, Oas. 937; 44 M. 554; 40 M.L. J. 497; 13 
L. W. 498; 29 M. L. T, 269; (1921) M. W. N, 272. 
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Procedure, if the auction-sale is confirmed, 
the auction-purchaser's title relates retros- 
pectively to the date of the auction, In 
Venkataswami Naidu v. Guruswami Ayyar 
(4) it was remarked that after the auction- 


sale the judgment-debtor retained no inter- ° 


est which could be attached or sold; but 
‘we have ascertained from the records of 
that case that the sale had been con-. 
firmed. 

As in this case it is clear, in our opinion 
that Madhava Rao’s purchase from Ramay- 
ya on 6th February, 1928, give him no 
ground for objecting to the attachment 
obtained by respondents Nos, 1 and 2on 
5th February, 1928, if the attachment was 
properly affected, we set the District 
Munsif's order in O. M. P. No. 961 of 1928 on 
his file aside and direct him to hear the 
petition on theremaining questions -raised 
in accordance with the order of the learned 
Subordinate Judge. We may remark that 
we are now adopting a course similar to 
that taken by Sadasiva Ayyar, J.,in Chen- 
galroya Chetti v. Raghava Ramanuja Doss 
(5) 


The costs in the District Munsif’s Oourt 
will abide and follow the result, There 
will be no order as to costshere or in the 
Subordinate Judge's Court. 


N. S. & A. Order set aside. 
(4) 55 Ind. Oas. 626; 11 L. W. 349; 38 M. L. J. 441, 
(5) 52 Ind. Oas, 569; 37 M. L. J. 100 at p. 107. 





MADRAS HIGH COURT. 
OivIL ApPEaL No. 170 oF 1930, 
December 12, 1930. 

Present :—Mr. Justice Reilly and 

Mr. Justice Anantakrishna Ayyar, 
EDUPUGANTI BUOCHAYYA AND ANOTAER 
—AFPELLANTS 


Versus 
EDUPUGANTI SRIRAMAMMA— 
RESPONDENT, 

Decree—Decree creating charge—Sale in execution 

tiated fresh suit or attachment of property, legality 
of. 
Where a decreecreates a charge on property in 
favour of a person such person is entitled to execute the 
decree without any further suit for sale of the property 
covered by the charge, nor need the charged property 
be first attached before it can be brought to gale. 

Muitig v. Virammal (2) and Minakshi Achi v, 
Chinnappa Uddyan (3), referred to. . 

Sowbagia Ammal v. Mani ka Mudali (1), followed. 

Appeal against an order of the Sub. 


‘Judge, Bezwada, dated the 20th N ovember, 


1929, 


16 
| Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Appellants. 


. Mr. Ch. Raghava Rao, for the Respond- 


ent. F 
JUDGMENT.~—So far as the amount 


covered by this execution petition is con-. 
cerned the question whether payment, 
should bein money or kind is res judicata 


by reason of the order in E. P. No, 32 of 
1928. 

For the judgment-debtors Mr. Lakshman- 
na contends that the decree so far as it 
creates a charge isnot executable but can 
only be the basis of a further suit for 
sale. That is against the decision in 
Sowdagia Ammal v. Manika Mudali (1) where 
the decree was in similar terms to that in 
this suit. See also Muttia v. Virammal (2) 
and Minakshi Achi v. Chinnappa Udayan 
(3) Mr..Lakshmanna has a further conten- 
tion that even ifthe charge can be executed 
by sale without a fresh isuit the land charg- 
ed must first be attached. No authority 
for that proposition can be cited and to 
require attachment of the property to be 
sold is inconsistent with the sale in execu- 
tion of property mortgaged or charged. 
The mention of attachment in the head-note 
to the report of Sobagia Ammal v. Manika 
Mudali- (1) is a mistake. Apparently the 


‘decree-holder wished to attach the property; 


but the learned Judges did . not suggest 
anywhere in their judgment that it was 
necessary. a h 

This appeal is dismissed with costs. 

N. 8. & A. eal dismissed. 

(1) 42 Ind, Cas, 972; 33 M. L. J. 601; (1917) M. W. 
N. 808; 22 M. L. T, 480; 7 L. W. 10. 

(2) 10 M. 283 at pp. 287, 288. 

(3) 24 M. 689 at p. 694. 
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MADRAS HIGH COURT. 
Szconp Owr Appra No. 2192 oF 1927. 
- . November 21, 1930. 


. Present:—dJustice Sir Vepa Ramesam, Kr, - 


MOPARTHI N AYUDAMMA AND OTHERS 
f —DpaFENDANTS—ÅPPELLANTS 


r Aa -| DEYSUS * g 

ZAMINDAR or DEVARAKOTA 

> --PLAINTIFF—RESPONDENT, | e 
Madras? Legal. Practitioner's Fee: Rule’, 1925, 
rr. 81, 87 (b)\—Suit_ for declaration and injunction 
of right to fishery—Modeof valuation—V alue not shown 

to be less than Rs. :1,000—Pleader's fee. p- 

In à suit for declaration followed by injunction 

the plaintiff should value only the injunction. 

e 
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Where: the subject-matter of sych # suit is fishery, 
which is-generally incapable of valuation, oreven 
where it could be valued andits value if not shown 
to be less than Rs. 1,000, a Pleader’s-fee of Rs. 50 
can be awarded. . 

Under r, 37 of the Madras Legal Pravtitioner’s. 
Fea Rules what the Court has to see is whether the 
subject-matter in respect of which relief is claimed 
is eapable of valuation. í 

Becond appeal against a decree of the 
Sub-Judge, Bapatla, in A, 8. No, 193 of 
1926. l f 

Mr. M. Ramachandra Rao, for the Ap- 
pellant, 

Mr. Ch, Raghava Rao, for the Respond» 


ent. 

JUDGMENT.—Theonly point raised 
in this second appeal relates to the amount 
of Pleader’s fee awarded by the lower Aps, 
pellate Court to the successful plaintiff. 
The suit was fora declaration in respect of 
the right of fishery and injunction, The 
plaintiff succeeded in both Courts. In ap- 
peal Rs. 50 . was given as Pleader’s fee. 
The learned Advocate for the appellant 
argues that the Pleader’s fee ought to be 
only Re, 25 under r. 31 of the Legal Prac-. 
titioner’s Fee Rules issued in 1925. Under 
r. 31 (b) (1) the minimum fee is Rs. 25 for. 
all cases not falling under cls. 1, 2,3 of 8. 
7, Oourt Fees Act or under cl, 4, sub cl. (f) 
of that section. But Mr, Raghava Rao 
relies on r. 37 (b) which relates to declara- 
tory suits. Thisisa suit for declaration. 
followed by injunction. If the subject-. 
matter is capable of valuation, we are, 
thrown back on r.31. But the subject-mat- 
ter here is a fishery and it is not capable of 
valuation according to the rules in the 
Court Fees Act,s.7, subs. 5. We must, 
therefore, refer tor, 37 (b) (2) and under. 
this the Subordinate Judge can fix a fee 
between Rs. 25 and Rs. 100. It is said by the: 
learned Advocate for the appellant that the. 
plaintiff himself valued the declaration at: 
Rs.50 in the plaint, But this seems to be, 
merely a mistake. The plaintiff should . 
valueonly the injunction and he had no 
business to value the declaration. Even if” 
hecan value the declaration, that does not 
help us. Unders. 37 what we have to see. 
is whether the subject-matter in respect of. 
which relief is claimed is capable of , valu-' 
ation. I think that, either the right ‘of. 
fishery is not capable of valuation or, if it 


. is capable of valuation, there is nothing to. 


show thatits value is less than Rs. 1000, 
on which the fee. would be Rsg. 50.” Itis 
not necessary to disturb the order «of the. 


_ Subordinate Judge, The-second appeal is 


dismissed with costs, - . jami 
Ne & de aa ' Appeal dismissed, 
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PATNA HIGH COURT. 
Qeiminat Revision No, 13 or 1931. 
January 19, 1931, 
. Present:—Sir Courtney Terrell, Kr., 
Ohief Justice, and Mr. Justice Adami. 
HAFIZ MUHAMMAD SANI AND OTAERS 
—ÀCOUsED—PBRTITIONES8 
versus 

EMPEROR—Obppostte PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 154, 
157, 162, 172, 587— Investigation by Police—Irregulari- 
ties—Validity of trial—Omission to enter First Infor- 
mation in Station Diary —Omission to send report and 
copy of First Information to Magistrate—Omission to 
record steps of investigation in special diary—Mere 
irregularities. 

Omission to enter the First Information in the 
Station Diary as required by s. 154, Criminal Pro- 
cedure Code, would havean important bearing if the 
date of the report was in question but is notan 
illegality}which vitiates the trial. [p. 17, col. 2; p. 18, 
cols, 1 & 2.) 

A Police Officer fails to comply with the mandatory 
provision of s, 157 ifhe omits to send a report to 
the Magistrate and a copy of the First Information. 
But non-compliance with this provision of law does 


not vitiate the trial. Similarly, omission to enter in ` 


the special diary prescribed by s. 172, Oriminal Pro- 
cedure Oode, the various steps taken in a Police 
inquiry does not vitiate the trial. [p. 18, cols.1 & 2.] 

Statements of witnesses taken down in writing, 
such as are referred to in s. 162, should not be enter- 
ed in the special diary which should merely record 
the steps taken by the Police Officer in the investi- 
gation and the circumstances he comes to know by 
Investigation. The diary may be used by the Court 
to help it in the inquiry or trial and it may be 
referred to by the Police Officer who kept the diary 
to refresh his memory. The accused can only see 
the diary ifitis used by the Police Officer to re- 
fresh his memory, or if the Oourt uses it to con- 
tradict the Police Officer. [p.18, col. 2.] 

Failure properly to conduct an investigation into 
an offence cannot vitiate a trial which was started on 
the final report after the investigation. If there was 
anything wrong in the conduct of the investigation, 
any suspicion as to the truth of the prosecution case 
engendered by the irregularity would be considered 
by the Court in determining the truth of the charge. 
[p. 18, col. 2; p.19, col. 1.) ` 

‘Criminal revision against an order of the 
Sessions Judge, Muzafferpur, dated the llth 
November, 1930, 

Mr, Nirsu Narain Sinha, for the Pati- 
tioners. 


The Assistant Governmeat Advocate, for 


the Crown. : 
JUDGMENT. 

Adami, J.—The three petitioners have 
been found guilty of offences under s.117 
of the Indian Penal Coda and s.3 of 
Ordinanca VI of 1930 and have been 
sentenced to one year's imprisonment 
under the former ssction and to six months’ 
concurrent imprisonment. under the latter. 
In‘thecase of Hafiz Muhammad Sani and 
Sheikh Adalat Hussain the imprisonment 
was to be rigorous, and inthe case of Pir 
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Mohammad to be simple. On appeal the 
convictions and sentences were upheld by 
the Sessions Judge of Muzafferpur. 

It has been found that on the 8th of 
August last at about 6 P. m. the three peti- 
tioners were sitting on the verandah of the 
house of Hatiz Muhammad Sani in Bettiah 
and were instigating a gathering of “rom 25 
to 30 persons to stop payment of chaukidart 
tax and to resist and assault the Police and 
the Magistrate if they went to collect if. 

It happened that a Head Constable of the 
Bettiah outpost No. 2, which had been 
opened for the purpose of dealing with 
political cases, together with three constables 
all in plain clothes, were passing that way 
and stopped and listenedfor sometime to 
what the petitioners were saying. The 
Head Constable went to the Police Station 
but found the Sub-Inspector absent, so he 
drew up a report of what had occurred, and 
meeting the Sub-Inspector, handed the 
report to him. The Sub Inspector, without 
recording the First Information in the form 
prescribed or making an entry in the 
Station Diary, though he made one in his 
personal diary, started inquiry at once, and 
arrested the petitioner Sheikh Adalat 
Hussain on the 10th and Hafiz Muhammad 
Sani on the 1ltth, He had to apply fora 
warrant and for processes under as. 87 and 
88, Oriminal Procedure Oode, before he 
could arrest Pir Muhammad on the 26th. On 
the 27th August the Sub-Inspector sub- 
mitted his report (Ex.4) to the Magistrate 
asking for the prosecution of the petitioners, 
On that report the petitioners were put on 
their trial and convicted and sentenced as I 
have stated above, 

Mr. Nireu Narayan Sinha contends 
before us, on behalf of the petitioners, that 
their trial is vitiated by the failure of the 
Sub-Inspector to observe the mandatory 
provisions of Ohap. XIV of the Oode of 
Oriminal Procedure, Section 44 of the Police 
Act and rules contained in the Police 
Manual prescribing the procedure to be 
followed by the officer in charge of a Police 
Station when information relating to a 
cognizable offence has been given to him. 
He points out thate, 154 of the Oode of 
Oriminal Procedure requires that every 
information of such offence shall be reduced 
to writing by the officer and besigned by 
the informant, and that the substance of the 
informafion shall be entered in a book to be 


“ kept by the officer in the form® prescribed. 


A form has been prescribed for the Fir8t 
Information Report, and under s, 44 of the 
Polic® Act (V of 1861) the General or 
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Station Diary is the book in which all com- 
plaints, and charges preferred, the names 
of all persons arrested, the names of com- 
plainants, the offences charged against 
them, and the names of witnesses examin3d 
are to berecorded. He complains that in 
the present case the Sub-Inspector did not 
reproduce the information given in writing 
by the Head Oonstable in the form 
prescribed for a First Information, and that 
no entry was made in respect of the informa- 
tion in the Station Diary, and he argues 
that the object of the provisions of law and 
the rules mentioned above isto ensure an 
immediate record of the story’ as first given 
by the informant and to safeguard the 
accused sgainst subsequent variations or 
additions. It is suggested that the written 
report (Ex. 1) alleged to have been handed 
to the Sub Inspector on the evening of 
August 8th, might have been drawn up at a 
later stage, and the failure to make mention 
of it in the Station Diary for the 8th August 
deprived the Court of means to check the 
date on which it was made, Furthermore, 
it is contended, under s,157 of the Oode 
the Sub-Inspector was bound to report at 
once the suspected commission of a cogniz- 
able offence to the Magistrate, and under 
the rules to send acopyof the First Infor- 
mation to the Magistrate and to the Super- 
intendent of Police. The Sub-Inspector 
failed to make the required report or to 
send a copy of the information. Lastly 
prejudice to the accused petitioners is 
asserted inasmuch as the Sub-Inspector did 
not enter in the special diary prescribed by 
s. 172 of the Code the various steps he took 
in the course of his inquiry, and the peti- 

< tioners were unable to Know what witnesses 
were examined, and why men of the 
locality were not produced in Court to give 
evidence. The provisions of r.165 of the 
Police Manual were not observed since the 
diary was not regularly maintained, and 
consequently the higher authorities were 
unable to be acquainted with the course of 
the investigation. - 

Now with regard to s, 154, it was unneces- 
sary for the Sub-Inspector to reduce the 
information to writing for it was already in 
writing. The fact that the prescribed form 
was not used can haveno importance once 
it is believed that the report was, as alleged 

< written on the 8th August, and the Oourts 
below have believed this. The Sab- 

, inspector failed to follow the express provi- 
sion of the section in omitting to make an 
entry of theinformation in the Station 

- Diary,-but he did make an entry” in his 
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personal diary which is also prescribed by 
the statutory rules. Here too the fgilure 
would have had an important baaring 1t the 
real date of the report (Ex, 1) had been. in 
question but it was not putin question in 
this case. TheSub Inspector again’ failed 
tocomply with the mandatory provision of 
8.157 when he omitted .to send a report to 
the Magistrate. The object of this provi- 
sion is to enable the Magistrate to have 
immediate notice of every serious crime so 
that he may be able to act, if necessary, 
under s, 159. As the Magistrate is responsible 
for the peace of his District it is necessary 
that he should be kept informed. The Sub- 
Inspector may have committed a breach of 
duty, but there can be no prejudice to the 
accused. The reportunder 8.157 is nota 
public document. Likewise the failure to 
send a copy of the First Information to the 
Magistrate could not prejudice the accused 
in their trial. The practice of sending 
daily to the authorities a copy of the special 
or cage diary has as its object the keeping 
those authorities acquainted with the course 
of the investigation and theenabling them 
to supervise and suggest steps to be taken. 
With regard to the special or case diary 
kept under s. 172, it has to be remembered 
that statements of witnesses taken down in 
writing, such as arereferred toin s. 162, 
should not be entered in the special diary 
which should merely record the steps taken 
by the Police Officerin the investigation 
and the circumstances he comes to know by 
investigation, The diary may beused by 
the Oourt to help it in the inquiry or trial 
and it may be referred toby the Police 
Officer who kept the diary to refresh his 
memory. The accused can only see the 
diary if itis used by the Police Officer to 
refresh his memory, or if the Oourt uses it 
to contradict the Police Officer. As in the 
present case there was no special diary, 
there could be no case of refreshing memory 
or contradicting the Police Officer by the 
diary. The absence of the diary, therefore, 
could not prejudice the accused, nor, even 
if it existed, would there be any record in it 
of the statements of the witnesses such as 
are referred to in s. 162. < 

There can be no doubt that the Sub-e 
Inspector in his” procedure. disobeyed 
certain provisions of the law, and for that 
he could be punished, if the autharities 
deemed it fit but Icannot find that his 
failure was to the prejudice of the peti- 
tioners. Nor can I see how failure properly 
to conduct an investigation into an offence 
can vitiate a trial which was started on the 
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final report after the investigation. Thera 
is noeallegation of anything illegal or 
irregular ia the conduct of the trial. If 
there was anything wrong in the conduct of 
the investigation, any suspicion as to the 
truth of the prosecution case engendered by 
the irregularity would be considered by the 
Court in determining the truth of the 
charge and in the present case the 
irregularities or illegalities have been 
brought to the notice of the Courts below 
but have not led them to suspect the honesty 
of the prosecution. 

The final report (Ex 4) was made to the 
Migistrate and on that report hə was fully 
entitled to take cognizance under s. 190 
and put the petitioners on trial, 

I cannot find that the convictions were 
wrong, 

It has been contended that the sentences 
passed are too severe. Having regard to 
thefact that that day tha Sub-Divisional 
Magistrate who had gone with armed Police 
to collect chaukidari tax had been chased 
away by villagers, and the petitioners were 
inciting their audience to collect the men of 
several villayes to resist and assault the 

' Police and Magistrate if they tried to collect 
the tax, having regard too, to the serious 
and dangerous position inthe Champaran 
District, I do not consider the sentences to 
be excessive. 1 would dismiss the applica- 
tion 

Courtney Terrell, OC. J.—I agree, 

N. 8. & A. Appeal dismissed, 


_—_—— 


. MADRAS HIGH COURT. 
Oivit ApPesLs Nos, 211 exp 212 cr 1950. 
f November 21, 1930. 
Present :—Mr, Justice Wallace and 
Mr. Justice Krishnan Pandalai. 

M. R. RY. MANAVIKRAMA RAJA 
AVERGAL, Tar ZAMORIN or OALIOUT 
DaFENDsNT—APPELLANT 
versus 

. THATTAMANGALATE alias 

MALLISSERIILLATH KRISHNAN 
° MAMBUDRIPAD AND orageas—PuainriFrs 
— RESPONDENTS. 

Madras Hindu Religious Endowments Act (II of 
1927), ss. 68, 78—Policy of Act—Framing of scheme 
—Internal management to be left to trustees—Suit for 
modification of scheme—Evidence as to working of 
scheme, relevancy of—Power to appoint new trustees 
to excepted temples—Position of new trustees—Decree 
—Construetion—Words capable of more than one 
meaning—Power of Court to refer to relevant papers 
nd circumstances, 
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To ascertain the meaning and effect of a decree of 
any Court, it is permissible, where the words are 
capable of more than ene meaning, to look at all 
relevant papers and circumstances which were before 
the Court and the object which the directions con- 
tained in the decree were aimed to achieve and of two 
possible constructions, the Court will not accept the 
one which leads to plain injustice and make its own 
decree an instrument of depriving parties whose case 
had not been heard and decided, of valuable righis, 
which no one hadany intention to destroy, [p. 22, 
col, 1.] 

The policy of the Madras Hindu Religious Endow- 
ments Act isto place maths and excepted templesin 
normal conditions under much legs direct and detailed 
interference from the Board in matters of internal 
mismanagement than ordinary temples. This does 
not mean that in cases of proved mismanagement or 
incapacity or in the imperative interests of future 
good government such interference may not have to 
be provided forina scheme. But in the absence of 
such special groundsthe proper aim in a scheme of 
administration for an excepted temple is to leave the 
internal management as much as possible to the 
trustees providing only such safeguards as are suffici- 
ent to prevent grave misgovernmentand to make the 
power of superintendence of the Board effective. [p. 
23, col. 1.) 

In a suit under s. 63 of the said Act for the modi- 
fication of a scheme evidence toshow how the scheme 
worked is admissible inasmuch as the need to amend 
ascheme may arise as much from the fact that it 
doesnot work or has not been worked properly as 
from previously existing facts such as mismanage- 
ment, [p.23, col. 2.] f 

There is no difference between the legal position of 
persons or bodies to be associated in the administra- 
tion with hereditary trustees and those trustees them- 
selves although it may be permissible to entrust them 
with specific duties or departments of the administra- 
tion. Qua the duties entrusted to them, they would be 
subject to the same duties and possess the same powers 
as trustees. [p. 25. col. 1.] 

Quere.— Whether the Board in framing a scheme 
under s. 63 or the Court in a suit to amend a scheme 
soframed has thepower to appoint new trustees in 
an excepted templein view ofs, 73 uf the Act which 
lays down that a suit under that section must be 
brought for appointing or removing the trustee of 
an excepted temple. [p. 24, col. 2.] Kp 

Appeals against the decree of the District 
Court, South Malabar,in O. 8. Nos.1 and 2 
of 1929, 

Mr. T. R. Venkatarama Sastri for 
Mr. T. M. Krishna Swami Ayyar and Mr, 
A. Parameshwaran, for the Appellant. 

Messrs. P. Govinda Menon, P. Nara- 
yana Nair, K. P. Ramakrishna Ayyar, 
P. Venkatarama Rao snd Anantarama 
Ayyar, for the Respondente. 

JUDGMENT.—These appeals are by 
the Zamorin cf Oalicut from decrees in two 
suits O. 8. Nos. L and 2 of 1929 in the Dis- 
trict Court of South Malabar in both of 
Which he was the znd defendant. Both 
suits wefe brought under a, 63 (4) of the 
Hindu Religious Hadowments Act to amend 
a scheme of administration settled by the 
Hindus Religious Endowment Bogard (the 
lst defendant in both suite) anders, 63 (1) 

e 
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ofthe Act in respect of the Guruvayur 
Devaswom of which the appellant is a 
trustee (Uralan). The plaintiff in O. 8. No. L 
was the Malliseri Namburi the Ist respon- 
dentin A. S. No. 211. His claim was that 
he also was an Uralan of the Devaswom. 
His complaint was that the Board had in 
their scheme ignored his rights and he 
prayed that the scheme be amended in that 
respect. The plaintiffs in O. 8. No 2 were 
certain worshippers on whose petition the 
Board -had started the enquiry, which led 
to the scheme. Their complaint was that 
the Board had accepted in’ toto the scheme 
put forward by the Zamorin and had not 
adopted sufficient safeguards for the proper 
management of the institution and their 
chief prayer’ was that the scheme should 
be amended by adding to the number of 
trustees and placing the management in the 
handsof a Board of 5 trustees, three of 
` whom were to be nominated, and a manager 
who was to be appointed by the Board. 
The appellant was the chief contesting 
defendant in both suits. He resisted the 
Malliseri Namboori's claim to Uraima on 
certain technical grounds which will be 
explained more fully later, depending on 
the construction of the decree of this Oourt 
in A.S..Nos.8 of 1917 and s. 73 of the 
Religious Endowments Act. He resisted 
the suit of the worshippers on the ground 
thet the amendments in the scheme as 
proposed by them were unnecessary. The 
Board while adopting an attitude of uncon- 
cérn about the rights claimed by Malliseri 
Namboori, was inclined to favour the pro- 
posals of the worshippers as to future 
. management because, in its opinion, the 
‘appellant hed not worked the scheme 
already settled by it in the proper spirit 
and it was improper to leave any longer an 
important temple like Guruvayur in the 
sole management of a hereditary trustee 
like the appellant who could never pay 
personal attention to the temple affairs 
both by reason of the great age at which 
Zamorins usually attain the stanom and 
the distance of their residence from the 
temple, 

Two groups of questions thus arosein 
the suits the first, relating to the claim of 
the Malliseri Namboori and the second, to 
the amendments of the scheme which were 
either proposed by the worshippers and the 
Board or besame nécessary by the Nambari’s 
elaim being allowed. 

Thelearned Judge ina very exhaustive 
judgment upheld theclaim of the Malliseri 

ambosri to be a hereditary trustee of the 
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temple with rightsin the martagément as 
declared in the decreein A.S. No. 35 of1887 
of this Court. He also rade certain 
amendments in the scheme of administration 


settled by the Board which were either ` 


necessitated by the Namburi also being 
recognised as a trustee or which in his 
view were required for the future good 
management of the institution. 

In dealing with these appeals together it 
will be convenient to deal first with the 
questions relating tothe Namboori’s claim 
and then to deal with the scheme. ; 

To understand the dispute about the 
Namboori’s right it is enough to state the 
principal events in bare outline, In Appeal 
Suit No. 35 of 1887 in a suit between the 
Zamorin and the members ofthe Malliseri 
Illom this Oourt went 
into the dispute and declared both 
parties to be entitled to the joint Uraima 
right of this Devaswom and also that, 
agreement . therein 
marked Ex. O (Ex, 1 in this case) describes 
special powers as vested in either party, 
both have equal powers to manage all the 
affairs of the temple. There were also some 


elaborately’ 


specific declarations relating . to specific ` 


matters which are not now material. In 
1912 four persons as relators with the 
sanction of the Advocate-General filed a 
suit, afterwards numbered as O, 8. No. 27 of 
1916, against both the Uralens alleging 
mismanagement and praying for their 
removal and forascheme. The suit ended 
in a rather curious manner in 1918. Pend- 
ing the suit, the Oourt of Wards took 
charge of the estate of the Zamorin for 12 
years and with it of the management of 
this Devaswom. ‘The Namboori was also 
induced to grant a power of attorney to 
the Oourt of Wards to manage the temple, 
The management having thus got into 
capable hands for a considerable time, the 
Subordinate Judge before whom the suit 
was pending thought it unnecessary to 
frame 8 scheme, but directed that the 
Namboori was not to revoke the power of 
attorney as longas the Court of Wards 
wasin management and otherwise dis- 
missed the suit. The plaintiffs took the 
matter in appeal to this Court in A. S. No.8 
of 1917 and represented that it was in the 
power of the Namboori to revoke the power 
of attorney at any moment and that, . there- 
fore,some other safeguard should be pro- 
vided for the management by the Oourt 
of Wards not being interfered with. The 
Court considered’ that. in the interests. of 
the Devaswom it was necessary that; the 
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Oourt of Wards should be sole trustee 
while in management and that it was not 
enough that it should hold a power of at- 
torney from the Namboori. Therefore in 
order to provide for the undivided respon- 
sibility of the Court of Wards, this Court 
removed the members of the Malliseri 
lllom from trusteeship. In other respects 
the suit was dismissed. On an - ap- 
plication for review by the Namboori 
who had not appeared at the first 
hearing and who complained that sufficient 
provision ought to have been madein the 
decree to safeguard the interest of the 
Illom after the expiry of the management 
by the Oourt of Wards, this Oourt held in 
‘effect that all that their previous judgment 
intended to do was to provide forthe period 
. of management by the Oourt of Warde, 
after the expiry of which liberty to apply 
to be put back into their respective rights 
was impliedly reserved for all parties, and 
in order to remove doubts made an express 
declaration that, after the termination of 
the management by the Oourt of Warde, all 
parties to the suit should have liberty to 
apply to vary the decree with reference to 
the then existing facts. 


The management of the estate of the 
Zamoria by the Court of Wards terminated 
in 1927 and the Devaswom was handed over 
by the Court to the Zamorin in September 
1927. The Oourt of Wards naturally could 
not accede to the Namboori’s request to be 
put into joint posseasion because technical- 
ly it was not acting under the power of 
attorney of the Nambooriafter the decree 
of this Oourt above mentioned. The 
Zamorin having thus got an unlooked for 
advantage overthe Namboori was in no 
mood to part with it, By this time the 
Hindu Religious Endowments Act had 
come into force and certain worshippers 
who wished to take advantage of its pro- 
visions applied to the Religious Endowment 
Board to hold an enquiry and settle a 
‘scheme. Itis the scheme settled at that 
enquiry that is the subject of these ap- 
peals, So far as the Namboori's rights are 
concerned, he urged them before the Board. 
But they took the view that it was for him 
to establish his rights before the Court, and 
. that they could not reinstate him. There- 
upon hə started two proceedings, Ho 
file the Suit No. 1 of 1922 to amend 
the scheme which ignored his rights 
and he also filed a petition in the suit of 
1912 asking to be recogniesd in or restored 
to the poaition which the Illom occupied 
before the Court of Wards management 
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began, in purszance to the liberty to apply 
expressly. reserved in A. 8. No. 8 of 1917. 

The Zamorin does not, as indeed he 
cannot after the decree in A.S. No. 35 of 
1887, deny the right of the Namboori’s 
Tilom to joint Uraima with him. But he 
contended (1; that the decree in A. 5. No. 8 
of 1927 deprived the Illomof the Uraima 
till the Namboori became restored to it by 
appropriate proceedings and that no such 
proceedings have been taken; (2) that so 
far as the application of the Namboori in 
the suit of 1912 is concerned, it ia ineffec- 
tive because according to the Fall Bench 
decision in Veeraraghavachariar v. Ad- ` 
vocate-General of Madras (1) it was incom- 
petent to this Uourt to reserve power to 
modify a scheme and, therefore, the power - 
could not bs used; and (3) that so far as the 
Suit No, i of 1929 is concerned, the Court has 
no poweron a proper construction of the - 
relevant provisions of the Hindu Religious 
Endowments Act to appoint in a suit 
brought under s. 63 (4) new trustees to an 
excepted temple. | 

The learned Judgeonthestreugth of the 
decision in Veeraraghavachariar v. Advo- 
cate General of Madras(1) held that the direc- 
tion in the judgment in review in A 8. No. 
8 of 1917 reserving liberty to apply inter 
alia to the Namboori to be recognised as or 
restored to the trusteeship could not be 
given effect to. He, therefore, dismissed 
the Namboori’s application in the suit of 
1912 (M. P. No, 344 of 1929). The Namboori 
has acquiesced in thatdecision and has not 
appeeled therefrom, 

The learned Judga also held that in a 
suit brought under s. 63 of the Religious 
Endowments Act to amend a scheme settled 
by the Board the Oourt has only the 
powers of the Board, which according io 
him donot include the rightto appoint a 
new trustee in an excepted temple. 

The learned Judge having thus accepted 
the two technical objections raised by the 
appellant was faced with the difficulty that 
the Namboori’s suit if regarded as one to 
got himself appointed as trustee of the 
Devaswom would be incompetent under 
s. 73 of the Act as the consent of the Board 
had not been obtained for its institution. 
Toe learned Judge overcame this by hold- 
ing that the Namboori’s suit may be 
regarded as one for the vindication of his 
pesaona? rights or the fights of his Illoms 
to thetrusteeship and not one for any 
of the reliefs for which a suit under 


(1) 106 Ind. Gas. 665; 51 M. 31; (1927) M. W. N. 816; 
39 M. É. T. 422; 26 L, W. 728; A, 1. R. 1927.Mad, 1073; 
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8. 73 ia necestary. For the purpose of 
ascertaining the Namboori's rights in such 
a suit, the learned Judge held that he was 
at liberty to consider the effect of the 
decree in O. 8. No. 270£1916, On this last 
point he came to the conclusion that on 
the decree ceasing to operate (by the ter- 
mination of the management of the Court 
of Wards) the rights affected by the 
decree revived. The result was that the 
Namboori became automatically restored to 
his position before the suit began, as a 
hereditary co-trustee with the Zamorin. 
. Itis plain that if the opinion of the 
learned Judge about the meaning and 
effect of the decree in A. S, No. 8o0f 1917 is 
right, the technical objections raised by 
` the appellant in bar of the suit and upheid 
by the Judge together with the answer to 
them on which he found the Namboori's 
suit still maintainable, all become irrelev- 
ant as they would not arise at all. This 
was admitted by the learned Advocate for 
the appellant. é 

We agree with the learned Judge in his 
construction of the decree in A. 8. No.8 
of 1917. The appellant’s Advocate bas drawn 
our attention to the judgments and decree 
in the appeal and urged that the removal 
of the Namboori though only intended for 
a temporary purpose to prevent the power 
ofattorney given by the Illom to the Court 
‘of Wards from being revoked during its 
management—was still in terms neither 
temporary nor conditional but absolute and 
effective until altered as contemplated by 
subsequent application. We are unable 
to agree with this contention. To ascertain 
the meaning and effect of a decree of any 
Oourt, it is permissible, where the words 
are capable of more than one meaning, to 
look at all relevant papers and circumstances 
which were before the Court and the 
object which the directions contained in 
the decree were aimed to achieve, Of two 
possible constructions, the Court will not 
accapt the one which leads to plain injustice 
and makes its own decree an instrument 
of depriving parties, whose case had not 
been heard and decided, of valuable end 
cherished rights which no one had any inten- 
tion todestroy. That would be the effect of 
adopting the appellant's construction of 
thie decree. It ie rot necessary to repeat 
the considerations set out in pargs. 28 to 
30 of the judgment of the lower Cdurt 


which deal with this question. It is 
Sufficient te refer to the fact that 
yemovin the. representatives of the 


Malligerl Illom was only an expedient 
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devised to ensure that the management by 
the Court of Wards should not be dis- 
turbed by the power of attorney given. by 
the Illom being revoked. ` It was not for 
any misconduct. In fact the only male 
member who had any subsisting rights in 
the Ilom was then a minor and, therefore, 
incapable of misconduct. As pointed out 
by the learned Judge, when this Court said 
in Ex, J that it would be open to the 
Sub-Judge to consider whether any change 
should be made in the management, it 
meant not the management of the Court of 
Wards but the management before the 
Oourt of Wardsthe management by both 
the trustees, The. effect of this is thaton 
the termination of the Oourt of Wards’ 
management the previous state of affairs 
revived and Malliseri Illom became re: 
stored to its previously existing rights. 

In this view of the case the objection to 
the Namboori's suit as one under s. 73 of 
the Act and as involving the appointment 
of a new trustee for which the Oourt has 
no power in a suit under s. 63 does not 
arise. He is entitled as a trustee to sue 
under s. 63 (4) to have the scheme settled by 
the Board which ignores his rights co 
amended as to provide for them, The 
Board itself does not object to this and the 
worshippers also do not object. The main 
ground of Appeal No. 4:1,therefore, fails. The 
only matter left in it is whether the con- 
fequential amendments made by the learn- 
ed Judge to the scheme are suitable, It 
is convenient to deal with this matter 
separately. 

We shall deal now with the major objec- 
tions and suggestions of the several parties 
before the Court to the schemes settled by 
the learned Judge. The minor objections can 
be dealt with in finally passing the draft 
scheme on the footing of our conclusions. 


Objections and suggestions of the 
‘Appellant. 

(1) Objection is taken to the manner of 
appointing the manager on the ground that 
it will in practice vest the real power of: 
appointment in the Board and not in the 
trustees whose nomination the Board sig 
empowered to veto. The procedure of the 
Zamorin submitting 3 successive names in 
3 months to the Board is also criticjzed 
as cumbrous and likely only to result in 
much needless waste of time, Taking the 
scheme asa whole the lcarned Judge while . 
not acceding to the request of the Board 
and the worshippers to add new - trustees 
as in bis view the Court had ng power to un- 
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do so in a suit brought under s. 63 pro- 
duced almost the same effec: by taking the 
appointment of the manager, the chief 
executive officer, out of the hands of the 
trustees. The elaborate procedure pre- 
scribed in cl. 3 of the scheme of the 
Zamorin sending nominations to the Board, 
their coasulting the Namboori and on the 
Board's disapproval of the nominated per- 
son itself calling for 2 more nominations 
one after the other after the interval of 
a month each time and after all 
this the Board choosing its own man, 
really puts the appointment into the 
hands of Board and if we intended to 
uphold that principle we should adopt the 
much more simple and direct method of 
empowering the Board to make the appoint- 
ment in the first instance. But we think 
the principle wrong. The duties and 
powers of trustees are generally laid down 
under s. 40 of the Act. The provisions of 
the other sections in Chap. IV of the 
Act which applies to all Religious Endow- 
ments impose specific duties on trustees 
and confer specific powers on the Board in 
respect of all Religious Endowments, 
Ohapter V relates toordinary temples and 
Ohap. VI to maths and excepted temples 
like Guruvayur. The policy of the Act 
as seen from a comparison of these 
chapters isto placa maths and excapted 
temples in normal conditions under much 
less direct and detailed interference from 
the Board in matters of internal manage- 
ment than ordinary temples. This does 
not mean that in cases of proved mis- 
management or incapacity or in the impera- 
tive interests of future good govern- 
ment, such interferenco may not have to 
be provided forin a scheme. But in the 
absence of such special grounds we con- 
ceive that the proper aim in a scheme of 
administration for an excapted temple 
is to leave the internal management as 
much as possible to the trustees providing 
only such safegaards as are suffi- 
cient to prevent grave misgovernment 
and to make the power of superintendence 
of the Board effective. 

e There is absolutely no evidence in the 
case of any previous mismanagement by the 
present trustees in this case for the very 
good reason that for 12 years ending Sep- 
tember, 1927, the temple was in hands of 
the Oourt of Wards. A scheme was settled 
by the Board on 3:d November, 1928, 
leaviog the power of appointing the mana- 
ger to the existing trustee who was to consult 
the Board about it. These guits were filed 
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within gix months afterwards. The learned 
Advocate for the worshippers complained 
that the learned Judge had shut out evi- 
dence of mismanagement, But the evi- 
dence which the learned Judge considered 
irrelevant and so excluded was not evidence 
of mismanagement before the date of the 
scheme but of evidence that the scheme 
had not worked satisfactorily, we consider 
that the learned Judge’s opinion that ina 
suit under s. 63 for the modification of a 
scheme evidence to show how the scheme 
worked is insdmissibleis wrong, Obviously 
the need to amend a scheme may arise as 
much from the fact that it does not work 
or has not been worked properly as from 
previously existing facts such as mismanage- 
ment, Bat we consider that this defect 
does not affect the case seriously because 
we agree with the learned Judge that the 
evidence which was intended tobe offered 
and which the Board has by separate peti- 
tion requested this Oourt toadmit in appeal 
was not of great moment in the question 
of power of appointing the manager but 
relates to suggested improvements in light- 
ing, sanitation, custody of records and the 
like, There being thus no question of 
mismanagement, we think it appropriate 
that the appointment of manager should 
be with the trustees who are the persons 
really responsible. It is argued that Mr. 
Venkatarama Sasériar in the lower Court 
said that he did not object to a provision 
for the appointment being made with the 
previous consent of the Board. But having 
regard to the elaborate provisions found 
necessary by the learned Judge in the 
attempt to reconcile that consent with any 
real freedom of choice in the trustees which 
ends as it mustin the Board really making 
the appointment, we think it proper to 
abandon the attempt and to give the power 
of appointment to the trustees themselves 
to be exercised as between themselves in 
the manner provided by the agreement, 
Ex. 1 after consultation with the Board. 

We think the terms of 2 years fixed by 
the scheme too short as it will fail to attract 


- desirable persons and it is necessary to 


give more time fora new man to become 
proficient in-his work. We fix the term 
as five years. The pay should wa, think, be 
Rs. 200-106-250, the man if re-appointed to 
start on the salary he hed before re appoint- 
mint. The minimum  quaPification for 
appointment will also bs prescribed by te- 
quiring that candidates must be at least 
holders of the B. A, degree of the Madras 
or any other recognised University in Indig - 
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and must possess experience of office 
management and knowledge of accounts 
unless the person appointed is a retired 
Government official who has held parmanent 
office drawing a pay of not less than 
Rs. 250, Every appointment must be made 
after calling for applications by public ad- 
vertisement. 

The trustees will make rules prescribing 
the duties and powers of the manager in 
detail and submit them tothe Board and 
on failure of the trustees to do so in 3 
months the Board will itself make such 
rules. 

The powers of punishment and dismissal 
of the manager must be exercised by the 
trustees on the lines indicated in the agree- 
ment Ex. 1 as far as it goes and in matters 
not therein provided by the Zamorin in 
consultation with the Malliseri Namboori, 
the decision of the Zamorin to prevail in 
case of disagreement. 

We understand that the manager who 
was in office when these suits began has 
been dispensed with by the appellant and 
that there is now an appeal pending before 
the Board by the manager. We do not 
wish in any way to interfere with the merits 
of that appeal but we think it desirable 
that the appointments under this scheme 
should start independently of the result of 
it and, therefore, direct that without pre- 
judice to the appeal theterm of that mana- 
ger should terminate at the end of two 
years from his appointment which we 
understand expires in November, 1930. The 
trustees will make arrangements for a fresh 
appointment from that date. 


Objections and suggestions of the 
Mallisert Namboori, 

His position as co Uralan having been 
upheld by the lower Oourt and by us, his 
‘chief concern in this part of the case has 
-been to secure thathis rights are practic- 
ally preserved and given effect to in the 
scheme. The declaration contained in 
cl. (1) of the scheme asframed by the 
Judge fully achieves this in theory. But 
his learned Advocate has pointed that some 
ofthe other clauses do not recognise his 
right to participate in the acts of the trus- 
tees in all of which he claims an equal 
right with the Zamorin. So far as his 
complaints relate to matters which are pot 
specifically provided forin the agreement 
the two trustees must act together and 
-the provisions in the scheme must be sgo 
drawn. ag to recognise this but so’as to 
prevent a dead-lock in case of disagreement, 
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Objections and suggestions of the Boasd 

and the worshippers. 

1. These may be dealt with together as the 
most important of them which relates to 
the appointment of new trustees or associ- 
ates to the hereditary trustees, is common, 
Both the hereditary trustees naturally ob- 
ject to this proposal. The learned Judge 
did not appoint new truatees as heheld that 
hehad no power to doso ina suit under 
s. 63 (para. 36) and he declined to associate 
other persons with the trustees in the 
administration as contemplated by s. 63 
(2) for the reason that it would probably 
lead to friction which would probably 
wreck the scheme (para. 57). The ground 
on which the proposal for additional trus- 
tees or associates was made is as the Judge 
puts it that the public has been dis- 
satisfied with the management of the temple 
and that there is a considerable body of 
feeling that the administration of the tem- 
ple should not be left solely in the hands 
of hereditary trustees. 

The question whether the Board in fram- 
ing a scheme under s. 63 or the Oonrt in 
a suit to amenda scheme so framed has 
the power to appoint new trustees in an 
excepted temple in view ofs. 73 of the Act 
which lays down that a suit under that 
section must be brought for appointing 
or removing the trustee of an excepted 
temple has been argued at some length. 
It is not necessary for us to express any 
opinion on these points in the view we take 
of the undesirability of exercising the 
power even if it exists. The Board itself 
did not exercise the power of appointing 
additional trustees in this case and, there- 
fore, the question whether such power if 
exercised would have been valid does not 
arise at all. So far as the Court is concern- 
ed the queeticn does not arise as we do not 
think this a fit case to appoint new 
trustees for the reasons already mentioned 
in dealing with the appointment 
of the manager. The same remark ap- 
plies to the appointment of pérecns or 
a separate body to asgcciate with the 
hereditary trustees in the management, 
The power to do this in the case of except- 
ed temples is not expressly conferred on ths 
Board by any piovision of the Act. But it 
is argued that it is implied by the langu- 
ageofs. 63 (2) which applies to maths. 
Assuming that itis to be soimplied, the 
Board which is so erpowered hasnot: exer- 
cised the power and no question arises 
whether the Board would have been entitl- 
ed to exercise the power in the case of this 
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temple. So far as the Oourt is concerned 
we agree with the learned Judge that such 
a step “would only lead to friction and 
would Wreck the scheme. We may add 
that as present advised we do notsee any 
difference between the legal position of per- 
sons or bodies to be associated in the ad- 
ministration with hereditary trustees and 
those trustees themselves although it may 
be permissible to entrust them with speci- 
fic duties or departments of the administra- 
tion. Qua the duties entrusted to them, 
they would be subject to the same duties 
and possess the same powers as trustees. 
We see no ground at present to complicate 
the machinery of the administration in the 
way suggested. 

2. The opening of the Bhandarams has been 
made a point of complaint by the worship- 
pers. There was no evidence whatever that 


the trustees or temple officials have been 


guilty of any mal-practices during or after 
the counting. In this, asin other matters, 
the complaints appear to be due to sus- 
picion engendered'of the feeling that the 
administration should not be left in the 
hands of hereditary trustees. We are 
bound to say that we have not found any 
justification for this suspicion in the case 
at any rate of the Bhandarams. The direc- 
tions of the learned Judge in this matter 
must, therefore, be simplified. It is not 
necessary, for the Inspector of the Board to 
have a key but the manager, the responsi- 
ble official on the spot, must have one. 
Notice to individual worshippers is not 
necessary but a public notice of the opening 
may be put up. Those who care to attend 
may doso, and any two of them will attest 
the formal entries. The opsning may take 
place on fixed occasions a certain number of 
days before and aiter each of the two prin- 
cipal festivals ekadasi and vaisakham when 
offerings are largely received. 

3. All available surplusshould be invested. 
But all mortgages and purchase of land 
and investments in non-trustee securities 
must have the previous sanction of the 
Board. All investments should be reported 
to the Board and should bein the nams of 


Both the trustees as such. All titls-deeds- 


and valuables shall be kept in a safe place 
in the Devaswom premises. 
Thaeother matters dealt with in 
Judge's scheme were not objected to. 
The parties will file in Court drafts em- 
bodying the above modifications in 2 weeks 


the 


“and they will furnish to the other parties 


copies of each other's ‘drafts 8 days before 
the next hearing, The appeals will stand 
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ad journed for final orders to 3rd Novem- 
ber for being spoken .to on the questions of 
the appointment of a treasurer. 


BALLAV DAW. 


These appeals and the memorandum of 
objections coming on for being spoken to, 


-the Court delivered the following 


JUDGMENT.—Final scheme has been 
drawn up and passed to-day. Oosts of all 
parties in Appeal No, 212 of 1930, will come 
out of the estate, Rs. 500 each to the four 
parties, Zamorin Raja-~-2nd_ defendant, 
Melliseri [Hom Ist defendant, Hindu 
Religious Endowments Board, and plaintiffe, 
There will be no costs in Appeal No. 211 
of 1930. No orders are necessary on the 
memos of objections. Second defendant 
(Zamorin Raja) will get costa of printing 
out of the ,estate on presentation of 
vouchers accepted by the Deputy Regis- 
trar. 


N. 8 & 4. Appeals adjourned. 


CALCUTTA HIGH COURT. 
OIVIL APPEAL No, 481 oF 1929. 
July 14, 1930. 

Present :—Mr. Justice Guha and 
Mr, Justice M. O. Ghose. 
DHANAPATI DAW AND oTraERs— 
PLAINTIFFS-— APPELLANTS 
versus 
Babu BALLAV DAW—Dergenpant— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 26—Bengal 
Tenancy Amendment Act (IV of 1928)—Occupancy 
right—Testamentary disposition of non-transferable 
holding before Act of 1928, validity of. 

Under thelaw asit stood before the Bengal Ten- 
ancy (Amendment) Act of 1928 came into operation 
the right of a raiyat having a non-transferable hold- 
ing was immoveable property, nota mere personal 
right or personal privilege, and as such the right 
could be disposed of by Will. Theheir of an occu- 
pancy raiyat was bound by a transfer of the holding 
made bya Will, and such transfer was voidable only 
at the option of the landlord. [p. 28, col. 1.] 

Hari Das Bairagi v. Udoy Chandra Das (1) and 
Daksha Bale Dasi v. Raja Mondal (7), followed. 

+ Dayamoyi v. Ananda Mohan Roy (4) and Chandra 
Binode Kundu v. Alla Bux Dewan (6), referred to. 

Amulya Ratan Sarcar v.Tarini Nath Dey (2), 
Kunja Lal Roy v. Umes Chandra Rey (3) and Umesh 
Chandra Dutta v. Joynath Das (5), dissented from. 

Appeal from appellate decres of the Sub- 
Judge, Birbhum, dated the i8th June, 1928, 

Dr. Bijan Kumar Mukerji, for the Appel- 
lants. i 

Messrs. Charu Chandra Biswas and 
Rabindrå Nath Choudhury, forthe Reşgponde 
ent.. 6 
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JUDGMENT. 

Guha, J.—This is an appeal by the 
plaintiffs from the decision and decree 
passed by the Subordinate Judge of Bir- 
bhum, reversing those of the Munsif of 
Birbhum,. in a suit for recovery of posses- 
sion of the lands mentioned in the plaint, 
on declaration of the plaintiffs’ title to the 
same, Thelandsin suit which appertain 
to an occupancy holding were owned by 
one Lal Behari Dawn, who died leaving the 
plaintiffs as his heirs him surviving; de- 
fendant No. 1 is in possession of the lands 
as alegatee under the Will of Lal Behari 
Dawn. It was alleged in the plaint that 
there was no custom in the locality under 
which an occupancy holding could be 
transferred or bequeathed, and that defend- 
ant No.1 could not, therefore, have any title 
to the lands in suit as alegatee under the 
Willof Lal Behari Dawn, which could under 
the law prevail against the plaintifis. The 
suit was contested, and the plaintifis’ claim 
in suit was resisted by defendant No 1. 
The defendants’ case so far as it is relevant 
for the purpose of this appeal was that 
occupancy holdings could be bequeathed in 
the locality in question. 

The primary Oonrt held, that the lands 
in suit, the occupancy holdings, could not 
-be bequeathed, as there was no such custom 
in the locality, and that the plaintifis were, 
therefore, entitled to succeed in the suit, 
defendant No. 1 having derived no title 
under the Will of Behari Lal Dawn. The 
learned Subordinate Judge, in the Oourt 
of Appeal below, has, however, reversed the 
decision of the Court of first instance, and 
has held that the right of occupancy- being 
a special kind of property (as no transfer 
or bequest is valid as against the landlord, 
unless there be custom or his consent), it 
could be bequeathed. The legatee, defend- 
ant No. 1, therefore, got a good title as 
against the heirs, the plaintiffs in the suit, 
The suit was accordingly dismissed. The 
ground urged in support of the appeal to 
this Court, directed against the decision of 
the Subordinate Judge, dismissing the 
plaintiffs’ suit, is that inasmuch as there 
was no custom by which eccupency hold- 
ings could be disposed of by Will, the Oourt 
of Appeal has erred in law, in dismissing 
the plaintiffs’ suit. 

The case has been argued befgre us, with 
great théroughness and ability, by Dr. 
` Bijan Kumar Mukerji on behalf of the 
appellants, and by Mr, Oharu Chandra 
Biswas, cn the side of the responfent, and 
‘we baye given our best consideration to 
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quee ona arising for’ consideration, 
rd being had to a divergence of opinion, 
so far as the decisions in reported cages of 
this Oourt are concerned, on the point whe- 
ther an occupancy raiyat had, -before the 
Bengal Tenancy (Amendment) Act, 1928, 


the 


-came into operation, the right to makea 


valid testamentary disposition of his non- 
transferable holding. 

The question was considered, in the year 
1908, by Lal Mohan Doss, J., inthe case of 
Hari Das Bairagi v. Udoy Chandra Das (1). 
The learned Judge discussed the position 
as to whether the heir of an occupancy 
raiyat whose holding was not transferable 
by local custom or-ugage was bound bya 
bequest of the holding, made by the latter 
in favour of a stranger; and came tothe 
conclusion, that the transfer of an occu- 
pancy holding was not avoid transaction, 
that it was binding between the parties, 
namely, the transferor and thestransferee, 
and all persons claiming through them ; 
that the transfer was voidable only at the 
option of the landlord. According to the 
learned Judge, if such was the character of 
the transaction it seemed to follow 
that the heir of an occupancy raiyat 
ought to be held bound by a transfer 
of the holding made by a Will. If 
the heir was bound by a transfer 
for a valuable consideration or by a gift, 
there did not seem, according to the learned 
Judge, to be any reason why he ought not 
to be held bound by a transfer made by a 
Will. Itis, therefore, necessary to examine, 
under general principles and under the 
general law, apart from the povisions con- 
tained in the Bengal Tenancy Act, as they 
stood before the amendments introduced in 
1928, and regard being had to the later 
decisions in this Court, whether the proposi- 
tion laid down in Hari Das Bairagi’s case 
(1), is sound or not. It has been strenuously 
argued before us that the law, on the point 
as laid down in the case of Amulya Ratan 
Sircar v. Tarini Nath Dey (2), should be 
accepted as good law, and binding on this 
Court. In that.case it was held that in the 
absence of local usage a non-transferable 
occupancy holding could not be the subject 
of a valid testamentary disposition. It 
would appear that the basis of the decision 
was that the rights could not be conierred 
by mere implication from language used in 
in a Statute; there must bea clear snd 


(1) 12 O. W. N. 1086; 8 O. L. J. 261. 
(2) 27 Ind. Oas. 235; 42 O, 254; 180, W. N. 1290; 24 
0, L. 4.181, , 
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unequivgcal enactment conferring a rightand 
it would appear further from the judgment 
in that case that it was held by the learned 
Judges* that in the case ofa testamentary 
devise of' a non-transferable occupancy 
holding the heir-at-law was not debarred by 


the doctrine of estoppel from questioning ' 


its validity. It was on this last ground that 
the view taken in Hari Das Bairagi's case 
(1) was expressly dissented from. The 
criticism levelled against the decision in 
fhe latter case, and the reason for dissenting 
from the same, is far from convincing. If 
the right of an occupancy raiyat in his 
holding was property, the right to the soil 
having always been recognized, it could 
be the subject of disposition by Will under 
the general law, and no question of confer- 
ment of a right by implication, and no 
question of application of the doctrine of 
estoppel could arise for consideration. The 
decision in Amulya Ratan Sircar's case (2) 
was considered soon after it was given, by a 
Division Bench of this Court, in the case of 
Kunja Lal Roy v. Umes Chandra Roy (3) 
in which one of the learned Judges decid- 
ing that case, Fletcher, J., quoted the pro- 
visions contained in s. 26, Bengal Tenancy 
Act, andit was said that the section standing 
alone suggested that the holder of aright 
of occupancy would have the right to 
bequeath the same by his Will. Reference 
was made by the learned Judge tos. 46, 
Succession Act of 1865, incorporrated in the 
Hindu Wills Act, providing, that every 
person of sound mind and not a minor may 
dispose of his property by Will. The 
learned Judge expressed the opinion that 
s. 26, Bengal Tenancy Act, must be taken to 
contemplate cases ofa raiyat dying “testate” 
in respect ofa right of occupancy. The 
learned Judges deciding Kunja Lal Roy's 
case (3), however, felt bound by the decision 
of this Court in Amulya Ratan Sircar's 
case(2), a8 it was not affected by the decision 
of the Full Bench of this Court in the case 
of Dayamoyt vy. Ananda Mohan Roy (4), and 
accordingly held that the case before them 
was concluded by the authority of the 
decision in Amulya Ratan Sircar’s case (2). 

e That the Full Banch decision in 
Dayamoy?’s case (4) did not affect the decision 
ofthe question as to the right of an occu- 
pancy, raiyat to dispose of his holding by a 
Will, was also mentioned in the decision of 
this Court, in the case oi Umesh Chandra 


(3) 27 Ind. Oas. 352; 18 0. W. N. 1294, . 
2 27 Ind. Cas. 61; 42 0,172; 18 O. W.N. 971; 20 0, 
. J. 52 (F, B.) : 

e 
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Dutta v. Joynath Das (5), where the learned 
Judges held upon the authorities binding 
on them, that the testamentary disposition of 
a part of a non-transferable occupancy hold- 
ing, like that of the whole holding, was 
invalid. There is no doubt that the decision 
of the Full Bench of this Courtin Daya- 
moyi's case (4) did not touch the questions 
that arose for consideration, in any of the 
later cases, to which reference has been made 
above, and the question that has to be 
decided in the present case, the vital point 
involved inthe question being whether a 
right of occupancy is merely a personal right 
or personal privilege, or immoveable prop- 
erty, which could be disposed of by Will, 
as 6, 26, Bengal Tenancy Act, seemed clearly 
tosuggest. This point was discussed in this 
Court before a Special Bench in the case of 
Chandra Binode Kundu v. Ala Bux Dewan 
(6). After an exhaustive review of all 
the relevant provisions contained in 
the Bengal Tenancy Act, and those 
contained in the earlier enactments, 
on the subject of landlord and 
tenant, applicable to Bengal, the seven 
learned Judges who constituted the Bench 
expressed their unanimous opinion, that 
whatever might have been the law earlier, 
the occupancy raiyat enjoyed under the 
Bengal Tenancy Act, substantial rights in 
the land, and that his interest could not 
appropriately be described, as a merely 
personal right or personal privilege. With 
reference to the provisions contained in s, 
26, Bengal Tenancy Act, the learned Judges 
also concurrently held that the right of 
occupancy was for the purpose of descent 
placed on the same footing as “other 
immoveable property,” which was hardly 
consistent with the theory that the right 
of occupancy wasa merely personal right, 
The decision of the Special Bench in 
Chandra Binode Kundu's case (6) came up 
for consideration of this Court in the case of 
Daksha Bala Dasi v. Raja Mondal (7) in 
connexion with the question that is now 
before us; and it was held that a raiyat 
having a non-transferable occupancy hold- 
ing had a right to make a valid testa- 
mentary disposition, justin the same way 
as he hasthe right to transfer it, subject 
to the limitations contained in the Bengal 
Tenancy Aci. The learned Judges in- 
dicated in their judgment -the effect of the 


(5343 Ind. Cas. 779. E 

(6) 58 Ind. Oas. 353; A. I. R.1921 Oal. 15; 48 0, 
184; 31 ©. L. J. 510; 240. W. N, 818 (S. B.) 

(7) 115 Ind. Cas 364; A.I. R. 1929 Cal. 127; 56 Q, 
630; 49 O. L, J. 122; Ind, Rul, (1929) Jal, 864, 
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decision of the Special Bench on the 
‘decision of this Oourt in Amulya Ratan 
Sircar's case (2). It may be observed that 
the view taken by this Oourt in’ Daksha 
Bala Dasi's case (T) is in consonance with 
the view expressed in Hari Das Bairagi’s 


case (1), to which reference has been made . 


already, which is the earliest decision, 80 
far as reported cases go, of this Court on 
the question under consideration. It 
would also appear that the decision in 
Daksha Bala Dasi's case (7)isin agreement 
with the trend of the opinion indicated by 
Fletcher, J.,in Kunja Lal Roy's case (3), 
mentioned above. 

In the present state of the authorities 
in this Oourt, regard being had to the 
decision of the Special Benchin Chandra 
Binode Kundu's case (6) the law as laid 
down in Amulya Ratan Sircar’s case (2) 
could no longer be accepted as sound; nor 
could the decision of the learned Judges 
in that cage, be considered to be an author- 
ity binding on this Court, as it was 
when Kunja Lal Roy's case (3) and Umes 
Chandra Dutta's case (5) were decided. 
The position clearly indicated in Hari 
Das Bairagi's case (1) so far as the ques- 
tion involved in the case before us is.con- 
cerned, is the correct position in law 
relating to the right of a raiyatto make 
a valid testamentary disposition of a 
non-transferable holding. In the light 
and on the basis of the decision of the 
Special Bench ofthis Oourt, in Chandra 
Binode Kundu's case (6) the correct legal 
position in. this behalf, as indicated in 
Hari Das Bairagt’s case (1), could be stated 
in this way: The right of a raiyat having a 
non-transferable holding was immoveable 
property not a mere personal right or 
personal privilege; and as such tte right 
could be disposed of by Will. The heir 
of an occupancy raiyat was bound by a 
transfer of the holding made by a Will, 
and such transfer was voidable only at the 
option of the landlord. 
. In the veiw we have taken of.the law 
applicable to the case before vs, the ques- 
tions raised in this appeal must be decided 
‘against the appellants. The appeal must 
accordingly be dismissed and the plaint- 
iff'a suit dismissed with costs in all tke 
Courts. 

M. C. Ghose, J.—I agree. 


Ay . Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Civit Apprat No, 2022 oF 1988. 
July 7, 1930. 

Present :—Justice Sir Zabhadur 
Rahim Zahid Suhrawardy, Kr., and 
Mr. Justice Costello. 
JITENDRA NATH ROY—Dzrenpant 
— APPELLANT 
VeTSUS 
ABDUL HAKIM—PraintirF— 
RESPONDENT, ` 


Bengal Patni Taluks Regulation (VIII of 1819), s. 
by 


11 (1)—Defaulting proprietor’, meaning of—Suit 
purchaser for possession and cancellation of under- 
tenures—Burden of proof of invalidity of under-ten- 
ures. . 

The expression ‘defaulting proprietor’ in s.11 (1), 
Bengal Patni Taluks Regulation, 1819, must be read as 
meaning ‘‘ proprietor of the tenure in default" and 
accordingly was not intended to be restricted to the 
particular proprietor for whose default the tenure is 
brought to sale, [p. 30, col. 1.] 

Gopendra Chandra Mitra v. Mokaddam Hossain (1), 
Narmada Sundari Deby v. Torip Molla (2) and Bipro- 
das Pal Chowdhury v. Kamini Kumar Lahiry (3), re- 
ferred to. 

„Owing to the extended meaning that has been 
given to theexpression ‘defaulting proprietor’ in 8. 
11 (1), where the purchaser of a patni talug at an 
auction-sale seeks to recover possession ofthe land 
after the cancellation of certain under-tenures held 
by the defendants, the onus is on the plaintiff to 
prove that the defendants’ tenures came into existence 
since the patni was first created, however long ago 
that might be. |p. 31, col, 1.] 


Appeal from appellate decree of the Dis- 
we Judge, Faridpur, dated the 25th April, 
928, 
Messrs. Gunada Charan Sen and 
Hemendra Chandra Sen, for the Appellant. 
Messrs. Nuruddin Ahmed, Amiruddin 
Ahmed and Nausher Ali, for the Respond- 
ent. 


JUDGMENT. 

Costello, J.—In this case the plaintiff 
Abdul Hakim brought a suit against the 
defendants Jitendra Nath Roy and others 
claiming a declaration of his title to the 
lands which are the subject-matter of the 
suit and for the recovery of possession of 
those lands after cancellation of certain 
under-tenures held by the defendants. The 
pleintiff also claimed recovery of possession 
of the lands held by them Put quite 
shortly the plaintiff's case was that ha had 
purchased the patni under which the lands 
were held at an auction-sale held under the 
provisions of the Bengal Patni Taluks 
Regulation (VIII of 1819), The ptaintiff 
alleged that the under-tenures held by the 
defendants were put an end toas aresult of 
the sale of the lands to him. The matter 
was originally tried in thè Court of the 


Subordinate Judgeof Faridpur, In thecourse . 
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of his judgment the learned Subordinate 
Judge. observed: “The defendants have 
failed to prove that these disputed 
jotes were created before the patni,” 
and he found that the plaintiff had title in 
the paini taluk and had acquired the right 
which he claimed against the defendants 
and accordingly the Subordinate Judge 
made a decree in favour of the plaintiff 
on all the points raised by him. It is to be 
noticed that ‘that Subordinate Judge Mr. 
Gopaldas Ghose seems to be of opinion that 
èt lay upon the defendants to show that the 
lands with which they were concerned were 
created before the patni was created. The 
case was then taken on appeal tothe Oourt 
of the District Judge of Faridpore and 
there the Additional Judge, Mr. N. R, Guha, 
came to the conclusion that the Subordinate 
Judge was wrong in casting the onus upon 
the defendants. Hethen went on to say: 
«It was further pointed out that there was 
no evidence on the record that the patni 
was created in 1245 and the learned Pleader 
for the respondent also was unable to place 
the particular evidence upon which the 
statement was based. In considering the 
evidence on the point I was of opinion that 
the materials on the record were insufficient 
to come to the conclusion that the tenures 
or jotes claimed by the defendants were 
incumbrances.” 

He then found that no specific issue on 
this point had been framed in the Oourt 
below and he remanded the case under 
O. XLI, r. 25, Civil Procedure Oode, for the 
determination of two issues, the second of 
which was putin this way: “Is the interest 
of the contesting defendant in the tenures 
an encumbrance within the meaning of the 
Patni Regulation and is the plaintiff entitled 
to avoid the tenures or jotes ?” 

On remand the case came before a 
different Subordinate Judge of Faridpur 
Mr. Natabehari Ghose. In the course of his 
judgment he said: “It is not contended 
that the burden of proof is not on the 
plaintiff. The plaintiff has, therefore, to 
show either that the tenures were created 
after the creation of the patni or that they 
were not created with the permission of 
the zemindar,” and he came to this conclu- 
sion: “From the evidence it has not been 
proved by the plaintiff that the jotes did not 
exist before the creation ofthe patni, nor 
has it been shown by the plaintiff on whom 
the burden of proof lay, that the right of 
creating the tenures was not vested in the 
holder in. the written engagement under 
which the taluk was held.” 
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These findings were then sent back to the 
Appellate Oourt and the matter was 
ultimately dealt with by the then District 
Judge, Mr. T. H, Ellis, and he seems to 
have taken a view that was contrary to that 
taken on the previous occasion because he 
said that there was no evidence upon which 


‘ raliance could be placed to show that the 


disputed tenures were created before the 
patni and he observed from the judgment 
of the learned Subordinate Judge that it 
was not argued before him that there was 
any contract in the patni patta for their 
creation. Asomewhat curious feature in 
this case is that the District Judge seems to 
have entirely ignored the fact that the 
matter had already gone before an Appellate 
Court and had been remanded for the trial 
of further issues and he makes no reference 
either tothe order of remand or to the 
findings that were arrived at when the case 
was reconsidered by the Subordinate 
Judge. On the contrary the learned 
District Judge seems to have dealt with the 
matter as ifit had come before him on 
appeal for the first time direct from the 
Subordinate Judge who first dealt with it; 
and in effect he seems to have upheld the 
view held by that Subordinate Judge that 
the onus of prooflay upon the defendants 
and not upon the plaintiff; and in this view 
he dismissed the appeal. The only matter 
which hasbeen argued before us is the 
question whether the learned District 
Judge was right in placing the onus of 
proof in that way. It has been argued 
on behalf of the appellant thatthe onus of 
proof must, of necessity, lie upon the plaint- 
iff and not upon the defendant, For the 
purpose of determining that point it is 
necessary to consider the precise language of 
s. 11, Patni l'aluks Regulation (VIIL of 1819) 
which deals withthe matter. Paragraph 1 
of that section provides as follows; “It is 
hereby declared that any taluk or saleable 
interest that may be disposed of at a 
public sale under the rules of the Regula- 
tion for arrears of rent due on account of 
it is sold free of all encumbrances that 
may have accrued upon it by act of the 
defaulting proprietor, his representative or 
assignee, unless the right of making such 
encumbrances shall have been expressly 
vested in the holder by a stipulation to 
that effect inthe written engagement under 
which theseid taluk may have been held.” 

Itis to be observed in the first place 
that the section runs that any taluk which 
is disposed of ata public sale is sold free 
of all ‘encumbrances. Had the section 


30 K 
stopped at that point it might heve been 
reasonable to take a different visw as to 
where the onus of proof lies from that which 
we take having regard to the rest of the 
provision of the section. It is, I think, 
not open to question, ab any rate for tke 


purpose of this case, Whether or not the. 


words of the section must be taken to mean 
that upon the sale of the taluk all encum- 
brances of the description therein mention- 
ed are automatically put an end to, or 
whether, on the other band, the purchaser 
atthe public sale is obliged to take ap- 
propriate proceedings for getting rid of 
all the encumbrances imposed on the patni. 
The matter is a somowhat academic one 
because ifin any event the holder of an 
‘encumbrance or the holder of an under- 
tenure which is counted 38 an encumbrance 
disputes the purchaser's right to take pos- 
session ofthe land comprised in it, it is 
obvious that the purchaser would be bound 
to institute legal proceedings to obtain 
possession of the land; and in order to 
succeed itis obvious that he would have 
to show that his position was such that the 
matter fell within the termaofs.11. The 
section, however, in fact provides that only 
encumbrances of a certain kind, nemely 
thosa which may have been imposed upon 
it by the act of the defaulting proprietor, 
will or may be removed. It was long ago 
decided by this Court in the cage of Gopen- 
dra Chandra Mitra v.Mokaddam Hossarn (L) 
that the expression “defaulting proprietor” 
as used in cl.1 e. 11, must be read as mean- 
ing “proprietor of the tenure in default” 
and accordingly was not intended to be 
restricted tothe particular proprietor for 
whose default the tenure is brought to 
sale. That was a decision which teok effect 
by reason of the point heving been referred 
to athird Judge after two learned Judges 
who originally heard the matter had dis- 
agreed, Personally I should have been dis- 
posed, on the language of the section itself, 
to take the view that the words “defaulting 
proprietor” can mean no more than the 
actual proprietor whose default has occa- 
sioned the sale, butas there is that deci- 
sion to which I have just referred, it is 
not open to us to take any other view of 
the matter, at avy rate inthis present case. 
I only refer to this point for the purpose 
of observing that the giving of that extend- 
ed meanjng to" the expression obviotely 
imposes 8 very heavy burden upon which- 
ever of the parties to the euit is under 


(1) 210. 702, 
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the obligation of provitg the class tO 
which the encumbrances in quest#on prop” 
erly belongs. 

It is obvious that it may bea matter of 
almost insurmountable difficulty for a 
stranger who purchases the panti to get 
the necessary evidence for proving how, 
in what circumstances and when, the patnt 
originally came into existence and it would 
generally be easierfor the holder of the 
tenure which is sought to be set aside to 
show how and when his interest in the 
land in fact came into existence. But 
we have to view thie matter upon the basis 
of the actual wording ~. -be section itself ; 
and because, it is not all encumbrances 
which come to an.end or may be cancelled 
but only those ofa certain kind, it seems 
tous that the burden of proof must fall 
upon the person who asserts that he is 
entitled to get possession of the land by 
reason of the fact that the holding is such 
that it falls within the description given 
jn the section, There is in fact a long 
line of authorities (which were decided 
with references to the analogous sec- 
tions in several Regulations, or Statutes 
which are sufficiently close to the 
section with which we are now concern- 
ed) which indicate that the right view of 
the matter ia that the onus of proof lies 
upon the plaiutiff. 1 need only refer to 
one or two of those authorities. In the 
case of Narmada Sundari Deby v. Torip 
Molla (2) it was held that the onus is on 
the plaintif whoseeka to annul an encum- 
brance under s. 167, Bengal Tenancy Act, 
to prove thatthe tenancy held by the de- 
fendant isin fact an encumbrance within 
the meaning of that Act. In thatcase the 
plaintiff sued to recover khas possession. 
of certain lands as included in her ganti 
tenure which she purchased in execution 
of a decree of arrears of rent and for 
ejectment from the same of the defendants 
onthe ground that their holding of the 
tenure was an encumbrance which she 
was entitled to annul, The Oourt said? 
“The law which gives the plaintiff power 
to annul such a tenancy as an encumbrance 
seems to us to require that the person 
seeking to annul the tenancy on that 
ground shallmake out a case that the 
tenancy isin fact an encumbrance within 
the meaning of theAct. In that case the 
defence of the defendents wasthet their 
tenancy had been ereated long before the 
ganti tenure was settled. In those circum- 


(2) 1 Ind. Oas. 596;13 0. W. N. 720, 90. In J 


o] 
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stances it cértainly rested on the plaintiff 
to prove ghat the tenancy which she sought 
to annul was one which had been created 
after the ganti tenure was brought into 
existence,” 


In Biprddas Pal Chowdhury v. Kamini 
Kumar Lahiry (3) the facts were that the 


appellant purchased a putni taluk at a sale - 


held in execution of a decree for rent. 
Some ofthe occupiers claimed that they 
held their land lakheraj. Heserved notices 
upon them under s. 167, Bengal Tenancy 
Act, treating the interests claimed by them 
as encumbrances which he had power to 
avoid under the Act, and brought the suit 


to recover possession, The occupiers 
and their predecessors had held 
lakheraj for periods greatly exceeding 


12 years; the evidence did notestablish 
whetherthey had commenced so to hold 
after 1907 when the patni was created. It 
was held that the suit failed since the onus 
was upon the purchaser to pove that the 
holding lakheraj commenced after the crea- 
tion ofthe patni, That was a decisicn 
of the Judicial Oommittee of the Privy 
Council and we areof opinion that the facts 
of that case were sufficiently analogous to 
those of the present case to indicate that 
in the present case -alzo the onus should 
properly be cast upon the plaintiff. What 
the plaintiff has to prove in order to recover 
possession of the land which he is now 
claiming is thatthe under-tenures held by 
the defendants are encumbrances that have 
accrued upon the taluk purchased by the 
plaintiff by act ofthe defaulting proprietor, 
his representative or assignee. As I have 
already pointed out, owing to the extended 
meaning which hasbeen given to the ex- 
pression ‘defaulting proprietor,” 
means that the plaintiff is under the neces- 
sity of showing that the defendant’s tenure 
came into existence since the patni was 
first created, however long ago that may be, 

The learned District Judge has, however, 
based his decision on the fact that there 
was no evidence upon which reliance could 
be-placed thut the disputed tenures were 
created before the paini, That finding 
implies that it lay upon the defendants to 
shoW that the tenures were ante patni, 
if I may eo put it, and not that the onus 
lay upon the plaintiff to show that the 
tenures were post patni. We think, there- 
fore, that this case must go back to the 
District Court for re-consideration in the 


(3) 68 Ind. Cas. 674; A. I. R. 1922 P. C. 48; 48 I. A. 
499; 49 Q. 27;41 M. L.J.638; 15 L. W. 180; 30M. L. 
2.138} 26 O, W. N. 465; 4 U, P. L. R. (P. O.) 53. 
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that. 


3i 
light ofour expression of opinion as to 
the onus of proof. 

The appeal is, therefore, allowed, the 
decree of the lower Appellate Court set aside 
and the case remitted to that Court with the 
above expression of our opinicn, Costs will 
abide the result. 

Suhrawardy, J.—I agree, 

A, Appeal allewed. . 


CALCUTTA HIGH COURT. 
OIVIL APPEAL No, 125 or 1929, 
December 15, 1930. 
Present:—Justice Sir Oharu Chunder 
Ghose, KT., and Mr. Justice Pearson. 
MAFAT LAL GOGAL BHAI—Puaintirr— 
APPELLANT 
versus . 

Tae BOMBAY BARODA AND OENTRAL 
INDIA RAILWAY OOMPANY, Lrp., AND 
Tus SEORETARY or STATE FoR 
INDIA ın COUNOIL—DBEFENDANT8— 
RESPONDENTS. 

Railways Act (IX of 1890), s. 72 (2) (b)—Risk 
Note A—Provision not to hold Company responsible 
for condition of goods till delivery at destination— 
Absence of wilful neglect—Laability of Company— 
Admission that packing is defectivz, effect of. 

Where the Risk Note provides the that Railway Ad- 
ministration would not be responsible for the condi- 
tion of the goods until the same are delivered at desti- 
nation or for any loss arising from the same, the Com- 
pany can beheld responsible only if therewas any 
wilful negligence on the part of the Railway Com- 
pany or their servants inthe transit of the goods; 
and if this is found in the negative, then the plaint- 
iff bringing a suit for damages against the Railway 
Company cannot succeed. [p. 32, col, 2.] 

If the consignor of goods agreesthat the condition 
of the package isnot satisfactory, he cannot after- 
wards turn round and say thatthe packages were in 
good condition. [ibid.] 

Appeal against the appellate decree of 
the Additional District Judge, 24-Parganas, 
dated the lst September, 1928. 

Messrs. S. M. Bose and Hem Chandra 
Dhar, for the Appellant. 

Dr. Sarat Chandra Basak, Messrs, Syed 
Ali Nasim and Nalini Kumar Mukherji, for 
the Respondents. 

JUDGMENT.—The question involved 
in this appeal is what is the precise 
meaning and effect of a Risk Note, being 
Risk Note “A”, signed in circumstances 
detailed pelow. It appears that one 
package of 54 bales of piece-foods was 
cousigned by one Monilal Barilal to the 
plaintiff under Invoice No, 12 dated 14th 
September, 1923. A further package of 53 


32 : 


bales of piece-goods was consigned by the: 
same consignor to the plaintif under 
invoice No. 14 on the 21st September, 1923. 
Both theconsignments were from Nadiad 
Station on the B. B. & O. I. Railway to Beal- 
dah on the E, B. Railway. They were carri- 
ed in a through wagons which reached 


Sealdah on the 6th or 7th October, 1923.° 


On errival of the consignment, it was 
found that 12 bales out of the consignment 
of 54 bales and 25 bales out of the con- 
signment of 58 bales had been damaged. 
Thereupon the plaintiff took delivery of 
the non-damaged bales only. After a 
survey had been made of the damaged 
bales, the plaintiff took delivery of the 
damaged bales and then gave the usual 
notices to the Railway Companies con- 
cerned claiming damages. The plaintiff's 
claim not having been admitted, thesuit out 
of which this appeal has arisen was brought 
by the plaintiff on the 16th September, 
1924, The trial Oourt decreed the suit on 
the 7th September, 1927, for Rs. 4,133-9.0 
against the B. B, & O. I. Railway Company 
but dismissed the suit against the Secretary 
of State, the owner of the E. B. Railway. 
-The B. B. & 0.1. Railway Company prefer- 
red an appeal to the lower Appellate Court 
making the Secretary of State a party re- 
spondent, 

The appsilant at the hearing before us 
did not wish to press his claim agsinst 
the Secretary of State. He is accordingly 
dismissed from the record. The appellant 
must pay the cosis of the Secretary of 
State. The lower Appellate Oourt has 
allowed the appealof the B.B. & O. I. 
Railway Company and dismissed the suit. 
. The present appeal is against the judgment, 


and decree of the lower Appellate Court. | 


Various points were discussed in the 
Court below, but the main question which 
has been canvassed before us is whether 
or not the appellant is entitled to any relief 
having regard to the language of Risk 
Note “A.” It is, therefore, incumbent on 
“us to examine the terms of Risk Note “A,” 
“The two Risk Notes are in exactly the same 
language; one of such Risk Notes is set 
out below:— “Whereas the consignment 
of 54 bales O. P. goods tendered by us as 
per forwarding order No. 392 of this date, 
for despatch by the B. B and O. I. Railway 
Administration or their transport Agents 
or carriers to Oalcutta, Sealdeh Station 
(and for which we have received Railway 
Receipt No. 28926 of , same date) is in bad 
condition or liable to damage, leakage or 
wastage in transit as follows:—Not dam- 
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mered (?) to be protected from’ damp and 
rain, We the undersigned dg hereby 
agree and undertake to hold the said 
Railway Administration and all. other 
Railway Administrations working*in con» 
nection therewith, and’ also ‘all other 
transport agents or carriers employed by 
them respectively, over whose Railways or 
by or through whose transport Agency or 
Agencies the said goods may be carried 
in transitfrom Nadiad Station to Oalcutta, 
Seaidah Station harmless and free from all 
responsibility for the condition in which 
the aforesaid goods may be delivered to 
the consignes at destination and for any 
loss arising from the same”. | 

It appears to us that having regard to 
the express termsofthe Risk Note the ap- 
pellant cannot contend that the conditions 
of the packing of the damaged bales was 
satisfactory. If the sender agrees that the 
condition of the package is not satisfactory 
he cannot afterwards turn round and say 
that the packages were in good condi- 
tion, 
The next point is whether the Railway 
Company has got an absolute indemnity 
under the terms of the Riek Note. Now, 


it appears to be clear fromthe Risk Note ‘ 


that one of the conditions of the contract 


between the parties was that the Railway 
Administration would not be held res- ` 


ponsible for the condition of the goods 
until the same are delivered at destination 
or for any loes arising from the same. It 
appears that the outer covering of the 
packages was not made secure against 
damp and rain. That being so, the only 
question is whether there was any wilful 


negligence on the part of the Railway | 


Company or their servants in the transit of 
the goods. On this point there is an 
express finding by the tlower Appellate 


Court that there was no wilful negligence . 


on the part of the Railway Oompany or their 
servants. That being so, the plaintiff is out 
of Court in view of the contract between 
the parties and the Railway Oompany is 
not liable for the amount claimed. In the 
result, it follows that, on the facts found, 
the present appeal is without substance and 
must be dismissed with costs. ° o 
N.B. A. Appeal dismissed, 
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ALLAHABAD HIGH COURT. , 
Frasr Oivin Aperau No. 195 oF 1930. 
id December 23, 1930, 
. Present :—Mr. Justice Mukerji and 
. Mr. Justice Bennet. 

Sri SHEOJI MAHARAJ 
SARBARAKAR BALDEO 
GIR— DEFENDANT—APPELLANT 
VETSUS 
BENI MADHO AND OTHERS —PLAINTIFF3 
— RESPONDENTS, 

Agra Tenancy Act (III of 1926), s. 249—Suit for 
profits—Order of remand by District Judge—Appeal to 
High Court, competency of. 

Under s. 249 of the Agra Tenancy Act, 1926, no ap- 
peal lies to the High Court from the order of a District 
Judge setting aside the decree of an Assistant Ool- 
lector in a suit for profits and remanding the case to 


the Assistant Collector for assessing profits under O. 
XLI, r. 23, Civil Procedure Code. 


First appeal from an order of the Ad- 
ditional District Judge, Ghazipur, dated the 
5th August, 1930, 

Mr. Janaki Prasad, for the Appallans. 

JUDGMENT.—This purports to be 
& first appeal from an order passed in ap- 
peal by the learned District Judge of 
Azamgarh. The case was a caseina Revenus 
Court being a suit for profits under s. 227 
of the Agra Tenancy Act, Act III of 1936. 
The appellant before us is the defendant, 
The lower Appellate Oourt set aside the 
decree of the Assistant Collector and re- 
manded the case to the Assistant Collector 
for assessing profits under O. XLI, r. 23, 
Civil Procedure Oode. Under s. z49 of the 
Agra Tenancy Act of 1925, “no appeal shall 
lie from any order passed in appeal.” Ac- 
cordingly no appeal lies to this Oourt. We 
may point out that appeals which lie to 
this Oourt under the Agra Tenancy Act of 
1926 are either appeals from original decreeg 
under s. 242 or appeals from appellate 
decrees under s. 246. The Act definitely 
states in s, 249 that there shall be no appeal 
from orders passed in appeal. An order of 
remand is an order passed in appeal. Ac- 
cordingly, the present appeal does not lie 
to this Oourt. We have also examined the 
merits of the case for the appellant and 
consider that the decision of the lower Ap- 
pellate Court was correct. Accordingly we 
dismiss this appeal under O, XLI, r. 11, 
< Civil Procedure Code, 


A, Appeal dismissed,. 
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ALLAHABAD HIGH COURT. 
Execution First Appaat No. 469 or 1929. 
January 7, 1931. 
Present:—Mr, Justice Boys. 

Raja SUDESHWARI PRASAD NARAIN 
SINGH—Appricant 
versus 
PALJHAN DUBE—Opposirz PARTY, 

Limitation Act(IX of 1908), Sch. I, Art. 182 {)— 
Ezecution of decree—Limitation —Application con- 
taining mistakes, whether ‘in accordance with law'— 
Failure to correct mistakes in spite of orders of Court 
—Pleain appeal that there are no mistakes, competency 
of. 
An application for execution ofa decree, which is 
incorrect in its particulars in respect of the entries 
in the columns, and which does not consequently 
comply with the requirements of O. XXI,r. 11 (2), 
Civil Procedure Code, is not an application in accord- 
ance with lawand cannot save limitation. [p, 34, col. 2.] 

Ram Bahadur Singh v. Rahat Ali Khan (1), Megh 
Raj v. Abdul Majid (2) and J ayanuddin v. Jamirud- 
din (3), relied on. 

Raghunandan v. Badan Singh (4)and Arjun Naik 
v. Lakhan (5), distinguished, 

Where the Court givesthe decree-holder repeated 
opportunities of either correcting the alleged mistakes 
or of pointing out to the Court that it was in error, 
but the decree-holder ignores the order of the Court, 
he should not be allowed to contend in appeal that 
there were in fact no mistakes, [ibid.] 

It isa very well-known and sound principle that 
a superior Court will not listen to a contention of 
this sort by a litigant who had more than ample op- 
portunity of raising the point tothe Court primarily 
concerned. and refused to take advantage ofthe op- 
portunities given him. [ibid.] ar 

Execution first appeal from a decision 
of the Additional Subordinate J udge, 
Gorakhpur, dated the 29th May, 1929, 


Mr. S. S. Shastry, for the Applicant. 
Mr. 5. C. Das, for the Respondent. 


JUDGMENT.—This is an appeal 
against an order striking off an applica. ` 
tion for execution on the ground that 
it was time-barred. At the time the 
application came up before me for determi- 
nation as to whether it was a fit application 
to be admitted for hearing I expressed my 
grave doubts asto its fitness of the time, 
I, however, admitted the application for 
hearing because it seemed then, though 
not now, cognate to those cases in which the 
bona fide of an application for execution 
has been considered when determining whe- 
ther a subsequent application was barred 
by limitation. My own view and that of 
Mr. Justice Banerji as to the propriety of 
considering the bona fide of a previous 
application when determining the questi 
of limitation had been overruled 
Bench of three Judges. I was, 
loath to refuse admission to + 
unless I was satisfied that 6 - 
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would be in no way in conflict with that 
Fall Bench decision. 
_ There can, it fact;'- be no doubt but that 
in this case the previous application for 
execution was not made bona fide and was 
- allowed to go by default.. If that were the 
only point there can be nodoubt that the 
case would be governed by the Full Bench 
decision to which I have referred—the bona 
fides or otherwise of the previous applica- 
tion being of necessity, in view of the 
Full Bench decision, to be held immaterial. 
I, therefore, ignore that aspect of the 
previous application altogether, 

The present appeal, however, must fail 
on a totally different ground, namely, that 
the previous application was not in ac- 
cordance with law, and that cannot now be 
challenged. 

.. The facts are simple. The decree-holder 
obtained a decree on 3lst June, 1920. 
When:limitation was near expiry he filed an 
application for execution of that decree 
-which he allowed to be dismissed for 
default. On 28th November, 1922, the 
decree was affirmed by the High Oourt. 
On 26th November, 1925, again practically 
on the last day of limitation an application 
for execution was filed. The office report- 
ed that the application was incorrect in 
its particulars in respect of the entries in 
‘columns Nos. 2, 6 and 8. The decree- 
holder was ordered to correct the mistakes. 
He was given several opportunities to do 
so and eventually as he took no steps and 
ignored the Court's order the Court was 
compelled to strike off “his” applica- 
tion without its even being registered, 
On 22nd November, 1928, again on what 
he believed to be almost the last day of 
Timitation the ‘decree-holder filed the 
present application. The trial Oourt has 
dismissed that application on two distinct 
grounds, firstly, that the application was 
not bona fide, and secondly, that there was 
never an application in accordance with 
law. This is clearly the meaning of its 
reference to the application not being 
registered, for the Court relies on Ram 
Bahadur Singh v. Rahat Ali Khan (1) 
which was decided on the basis that 
the application for execution, which it 
was suggested saved limitation, was not 
one in accordance with law. 


It has been suggested by Counsel for the 
appellant heye that there were in fact ‘no 
mistakes in the application. But that is a 


(1) 93 Ind. Cas, 369; A. I, R, 1926 All, 976, > 
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question which must be taken tọ hdve been 
finally concluded against him. The, Ex- 
ecution Court, held that the application 
was notin accordance with law in view of 
the mistakes made in filing up the columns. 
It may be that it was wrong inthe view 
that it took, but it gavethe decree-holder 
repeated opportunities of either correcting 
the alleged mistakes or of pointing out 
to the Court that it was in error. The 
decree-holder admittedly,ignored the order 
of the Oourt altogether. - The discourtesy 
of his action is manifest, but he cannot be 
penalised for discourtesy of that descrip- 
tion, but he can and should be held bound 
by the view ofthe Oourt intimated to him 
and which by his silence he must be taken 
to have accepted. ; : 

It is a very well-known and sound prin- 
ciple that a superior Court will not listen 
to acontention of this sort by a litigant 
who had more than ample opportunity of 
raising the point to the Court primarily 
concerned and refused to take advantage 
of the opportunities given him. I proceed, 
therefore, as I must proceed, on the as- 
sumption that there were mistakes in the 
application for execution which rendered 
it an application which could not be pro. 
ceeded with, or in other words, an applica- 


- tion that did not comply with the require- 


ments of r. 11 (2), and not an application in 
conformity with law. It cannot, therefore, 
save limitation. For this proposition there 
is ample suthority of this Court in Ram 
Bahadur Singh v. Rahat Ali Khan (1), of 
the Nagpur Oourt in Megh Raj v. Abdul 
Majid (2) and of the Caleutta Court in 
Jayanuddin v. Jamiruddin (3). 

Onthe other hand for the applicant I 
have been only referred to two cases, Raghu- 
nandan v. Badan Singh (4) and Arjun Naik 
v. Lakhan (5), neither of which isin point. In 
both these cases the only question with which 
the Oourt had todeal was as to the effect of 
the failure of the applicant for execution 
to filea copy of the decree when ordered 
to doso by the Oourt. It is true that in 
the latter of the two cases Oourt referred to 
the question of whether there were any 
mistakes in filling up the form under 
r.1]; but itis manifest that that reference. 
was only due to some discussion in the 
High Oourt itself which found that, asa 
matter of fact, there were, no mistakes,in 
fiilling up the form. It is manifest from 


(2) 63 Ind. Cas. 971; 17 N. L. R. 179. 
(3) 37 Ind. Cas. 916; 210, W. N. 835. 

: (4)43 Ind. Uas. 914; 16 A. L. J. 87; 40 A, 209, 
(5) 47 Ind, Oas. 993; 5 P, L. W. 205, . 
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the rest ofthe repori that there is no sug- 
gestioh whatever that the trial Court rejected 
the application for execution for any other 
reason than that acopy of the decree was 
not filed; and the High Oourt nad nothing 

“to do but decide’ the question whether 
failure to file a copy of the decree rendered 
the application one not in conformity with 
the law, and it answered the question in 
the. negative. Neither of those two cases 
is, therefore, relevant to the present point, 
Counsel for the appellant during the course 
of the delivery of the judgment asked to 
be allowed to put. another point. I cannot, 
however, hear him on that now as the 
point was not raised before the trial Court 
and has not been raised in the grounds of 
appeal to this Court. 


The, appeal is dismissed and the appel- ` 
lant will bear his own costs and the costs ` 


ofthe other side throughout. 


ed. 
A : Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First Orvin APPEaL No, 28 or 1930, 
. December 16, 1930. 
Present: —Mr. Justice Banerji and 
Mr. Justice King. 
MOHAN LAL—APPLICANT 
VETEUS 
B. MADHAVA PRASAD AND OTHERS — 
OPPOSITA PARTIES, 

Provincial Insolvency Act (V of 1920), ss. 25 (2), 35 
—Dishonest dedlings, want of assets, reckless dealings, 
destruction of account books, etc., areno grounds for 
annulling adjudication. 

An adjudication in insolvency cannot be annulled 
on the ground that the insolvent was dishonest in his 
dealings, that he had no assets and had destroyed his 
account books,and that he was entering recklessly 
into transactions and incurring debts which he never 
hoped tore-pay. [p. 36, col. 1.] i 

Chhatrapat Singh Dungar v. Kharag Singh Lachmi- 
ram (1), referred to. 

First appeal from an orderof the District 
Judge, Benares, dated the 25th October, 
1929. ; : 

Mr. K. Varma, for the Applicant. 

Mr, Gajadhar Prasad, for the Opposite 
Parties. A 


_ JUDGMENT.—This is an appeal 
against an order passed by the learned. 
District Judge of Benares on ‘the 25th of 
Ostober, 1929, annulling an order of adjudi- 
cation passed in respect ofone Mohan Lal 
under the Provincial Insolvengy Act, 1920. 


ee to. appeal is asked for but refus- 
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Mohan Lal presented an insolvency petition 
on the 26th of November, 1924. He showed 
the debts due from him as about Rs, 32,0u0, 
and showed assets, mainly in the shape 
of debts due to him, amounting to about 
Rs, 24,000. On 2ist November, 1925, the- 
District Judge adjudged the applicant an 
insolvent and ordered him to apply for his 
discharge within one year. The applicant 
did apply within the prescribed period. The 
period was extended from time to time 
upon the motion of the Official Receiver 
and successive applications for discharge 
were made. The last application was 
made on the 17th of September, 1929, On 
the 8th of April, 1929, the Official Receiver 


‘submitted a report recommending that “as 


the actions of the insolvent have not been 
very fair and straightforward,” the insel- 
vency should be annulled, or the insolvent 
should be discharged and permission should 
be granted to the Official Receiver to sell 
the assets of the insolvent, 

The learned District Judge found that the 
insolvent had been dishonest in his 
dealings. The insolvent stated that he 
had sold Rs. 9,000 worth of goods toa certain 
State without obtaining any receipt and 
without making any note of it in his 
account booke, or keeping any memoran- 
dum of the transaction, and these omissions 
showed, in the Judge's opinion, that the 
insolvent: was dishonest. Moreover the 
Judge found that an item of Rs. 10,000 which 
was shown in the schedule as being due 
from a certain Raja, had been paid by the 
Raja into the treasury. but had been refunds 
edin the year 1923. The District Judge 
remarks that it is not clear to whom the 
money was paid, but apparently he held 
that it must have been paid to the insolvent 
himself, The District Judge states that 
either the insolvent has no assets, which 
shows that he was entering recklessly into 
transactions with various persons and 
incurring debts which he never hoped to 
pay, or that he has realised all the amounts 
and has destroyed his account books so 
that noevidence may be available, Upon 
these grounds the Judge annulled the 
adjudicatton, 

It has been urged that the District Judge 
had no jurisdiction to annul the adjudication 
upon the grounds stated by him, Inour 
opinion the contention-is well-founded. 
The only section, applicable tô the cage, 
under which the District Judge could 
have annuiled the adjudication is s. 35, 
Under that section the Judge could have 
annulled the adjudication if, in the opinion 
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of the Court, the debtor ought not to have 
been adjudged insolvent, There are no 
other grounds upon which the Court could, 
in the circumstances of this case, have 
legally annulled the adjudication. 

Even if the facts found by the District 
Judge sre correct, they do not, in our 
opinion, furnish any legal ground for an- 
nulting the adjudication because they do 
not show that the debtor ought not to have 
been adjudged insolvent. It may be ac 
cepted that the insolvent ..was dishonest 
in his dealings, and that hehad no assets and 
that he destroyed his account books and that 
he was entering recklessly into transactions 
and incurring debts which he never hoped 
to repay. Jt may further be conceded 
that he realised certain debts due to him 
before presenting the insolvency petition, 
and nevertheless showed these debts as 
still due to him. None of these facts 
would have furnished the Oourt which 
passed the order of adjudication any 
grounds for dismissisg ‘tho insolvency 
petition. The debtor was entitled under 
8. 10 to present the petition as he was unable 
to-pay. bis debts, and his debts amounted 
to Rs. 500. These facts have never been 


doubted. . The Court, therefore, -could not. 


have dismissed the petition under s. 25 (2). 
The facts found may furnish grounds for 
refusing an absolute order of discharge, 
but they { urnish no grounds for dismissing 
an insolvency petition and consequently 
no grounds fcr annulling an adjudication, 
The ruling of the Judicial Committee in 
_ Chhatrapat Singh Dungar v. K harag Singh 
` Lachmiram (1) may be referred to in 

support of our view. 
. We, therefore, allow the appeal and set 
aside the order of the Oeurt below annul- 
ling. the adjudication. The District J udge 
should now proceed to pass orders on the 
application for discharge. The appel- 
lant will get his costs of this appeal, 

A. Appeal allowed, 


(1) 39 Ind. Oas. 788; 44 O. 535; 21M. L.T. 36; 15 
-L. J. 87; (1917) M. W. N. 100; 32 M. L. J. 1; 19 Bom, 
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ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 493 of 1930. 
December 10, 1930, . 
Present :—Mr. Justice Kendall. e 
L. SHIAM LAL—Appricant- 
versus” 
NAND RAM—Obpposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Complaint including offence exclusively triable by 
Court of Session—Case tried under Chap, XXI—Juris- 
diction to make order for compensation—Test of juris- 
diction—Complaint or form of proceedings. 

The question whether a case is one ‘triable bya 
Magistrate’ within the meaning of s. 250, Criminal 
Procedure Oode, and whether the Magistrate has con- 
sequently power to make an order for compenga- 
tion under that section is not to be entirely regulated 
by the complaint, and a complainant cannot by. 
merely mentioning a charge exclusively triable by a 
Court of Session, bind the Court and at the same 
time protect himself against a fine for bringing a 
false and vexatious accusation. The criterion is the 
form of the proceedings, that is, whether they were 
conducted under Ohap. XVIII or Chap. XXI of the 
Oode. [p. 38, col 1.] 

Where a complaint was made under ss. 307, 147 
and 323, Penal Code, and summons was issued to the 
accused under those sections but there were indica- 
tions to show thatthe Magistrate took no particular 
notice of the the offence under s. 307 and believed that 
he was conducting a trial and not an enquiry : 

Held, that he had jurisdiction to pass an order 
under s. 250, Criminal Procedure Code. [ibid] 

Hari Har Datv. Maqsud Ali (1), Het Ram v, Ganga 
Sahai (2), Bal Kishen v. Emperor (3)and Kuthiravat- 
tath Korgassert Mokshath Thottamma v, C. S, Subra- 
maniyyan (4), referred to. : 

Oriminal revision against an order of the 
Sessions Judge, Bulandshahr. ; 

Mr. Saila Nath Mukerji, forthe Appli- 
cant. 

The Assistant Government Advocate, for 
the Orown. MH 

ORDER.—This is an application 
in revision from an order of the Sessions 
Judge of Bulandshahr setting aside an 
order of the District Magistrate under s. 
250 of the Oriminal Procedure Oode on the 
ground that that order had been passed in 
& case in which the charge was unders. 


307 of the Indian Penal Oode, which was . 


exclusively triable by the Court of Session, 
and thats, 250 of the Oriminal Procedure 
Oode was not applicable. The question 
raised is not without difficulty. Section 
280, Criminal Procedure Code, is included 
in Chap. XX, which deals with the trials. 
of summons cases by Magistrates, but the 
section itself comes under the heading 
“Frivolous accugations in summons, and 
warrant cases” and the section itself shows 
that it applies to all “offences triable by a 
Magistrate.” It is, however, quite clear, 
nor is the point contested before me, that 
the section cannot be applied in cases 
triable by a Oonrt of Session. < 
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What has bben argued before me is that 
the présent case wås not really a case under 


5. 307 of the Indian Penal Code, but one 


under s. 323 or 147, and was triable by a 
Magistrate and was in fact tried by the 
Magistrate, and that the proceedings were 
not merely an enquiry under Ohap. XVIII 
of the Oriminal Procedure Oode. It will 
be helpful to set forth exactly what hap- 
pened, The complaint was made and the 
complainant's statement was recorded on 
January the 4th, 1930, The sections men- 
tioned init are ss. 307 as well as 147 and 


323. The Magistrate ordered a copy of the 


statément to be sent to the Police for an 
enquiry and report before January the 14th 
and on January the lOth the report was 
réttitnéd to the effect that the case was one 
under 8. 147, i.e., riot, that the injuries were 
simple, that no investigation was considéred 
necessary, but that if further time was 
given a full investigation would be made. 
On January the 16th the Magistrate caused 
notices to be issued tothe accused and to 
the witnesses for the prosecution without 
mentioning any section. The complainant 
made an application for the summoning of 
witnesses, and again made mention of the 
ss. 307 and 147, and summonses were 
issued under those sections. Whether 
the procedure from that stage was under 
Ohap. XVIII or Ohap. XXI it is really 
impossible to decide, because there does 
not appear to be any essential difference 
in the manner in which the witnesses for 
the prosecution are to be examined and 
other proceedings are to be conducted 
prior to the framing of the charge. No 
charge was drawn up and the order to which 
exception is not taken was passed when 
the accused were discharged. Itis argued 
on the one hand that the Magistrate must 
have been proceeding under Ohap. XVII 
because he issued summonses under s. 
307. It is argued on theother hand that 
he had accepted the Police report, show- 
ing that the offence was a trivial one and 
theinjuries simple. He did not issue a 


noo-bailable warrant as he would have. 


done if he had believed that there was 
a case unders. 307, Indian Penal Oode. 
In fact although the summonses were 
issued asa matter of routine under s. 307 
because thatsection had been named by 
the ° complainant, the Magistrate himself 
never had any. idea that it would be neces- 
sary to frame s charge under that section, 
or to commit the case to the Oourt of 
Session. He did, in fact, believe that 
he was conducting a trial and not an 
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enquiry, and that, as a matter of fact, what 
took place was a trial and not an enquiry.: 

The Sessions Judge in allowing the ap- 
peal against the Magistrate's order has 
referred to a recent decision of this Gourt 
in Hari Har Dat v. Maqsud Ali (1), where 
Mr. Justice Sulaiman held that when a 
complaint is made to a Magistrate relating 
to several offences, some of which are éx- 
clusively triable by a Ocurt of Session 
and the Magistrate discharges the accused 
under s. 209 of the Oode of Oriminal Pro- 
cedure, he is not empowered to pass an 
order for compensation-under s., 250 of the 
Code. In an earlier judgment of this 
Court in Het Ram v. Ganga Sahai (2) Mr. 
Justice Knox held that 5,250 of the Code 
of Oriminal Procedure is not applicable 
where thecharge which is being enquired 
into by a Magistrate is one which is ex- 
clusively triable by a Gourt of Session. 
It will be seen that in one of these 
cases the complaint of the com- 
plainant has been made the criterion, 
and in the other the nature of the enquiry. 
In a later judgment of this Court Bal Kishen 
v, Emperor (3) Mr. Justice Pullan declined 
to set aside an order under s. 250 of 
the Oriminal Procedure Code in a case 
which was nominally one under ss. 463 
and 323 of the Indian Penal Oode, but in 
which the Sessions Judge held that there 
might have been a charge under 8, 
467 of the Indian Penal Oode. Mr, Saila 
Nath Mukerji for the applicant in the 
present case has relied especially on the 
following passage:— 

“It was not in my opinion incumbent 
on the Magistrate to go outof his way to 
find that acase exclusively triable by a 
Oourt of Session might arise from his 
facts before him if they were proved. He 
was trying a case apparently within his 
jurisdiction. He found that there was no case 
and that it had been brought frivolously 
and vexatiously. He was, therefore, entitled 
to act unders. 250 of the Oriminal Pro- 
cedure Code.” Itis argued that the zase 
here is exactly similar, though it does not 
appear whether there was any complaint 
under s. 467 in the case in which Mr. 
Justice Pullan refused to interfere. There 


(1) 91 Ind. Cas 38; 48 A. 166; L. R. 6 A. 188 Or,; 23 
L. J. 1956; 27 Or. L. J. 6; A. I. R. 1926 All 
5 


9. ° 
(2) 46 Ind. Oas. 290; 40 A. 615; 16 A. L. J. 486; 19 
or. L. J. 706. 

(3) 123 Ind. Oas. 756; A. I. R. 1930 All. 280; Ind. 
Rul. (1930) All. 420; (1930) A. L. J. 465; 31 Or. L, J. 
563; (1930) Or. Oas. 448. 
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has also been & reference to a case in 
Kuthiravattatha Korgasseri Mokshath Thot- 
iamma v.C.8, Subramaniyyan (4) in which 
a Magistrate tried acase as one under s. 
463 of the Indian Penal Code, and passed 
anorder under s. 250, and although the 
High Oourt were of opinion that the 
offence disclosed was one under s. 467 of 
the Indian Penal Code they did not in- 
terfere with the Magistrate's order because 
he had proceeded under Ohap. XXI of the 
Oode of Criminal Procedure and not under 
Chap. XVII. Their view in fact seems to 
have been practically the same as the one 
taken by Mr. Justice Knox in this Court. 

1 would not myself like to subscribe 
to the view thatthe complaint is to regu- 
late the proceedings, and that because 
acomplainant mentions a section, a charge 
under which is triable- exclusively by a 
Oourt of Session, he thereby binds the 
Oourt and at the same time protects himself 
against a fine for bringing a false and 
frivolous or vexatious accusation. The 
criterion is, in my opinion, to be the form 
of the proceedings, i. e., whether they were 
conducted under Chap. XVIIE or Chap. 
XXI, but is frequently difficult todecide 
under which Chapter the proceedings were 
conducted because, as I have already remark- 
ed, there is very little difference at any 
rate in the stages before the charge is 
drawp. In the present case it must be 
allowed that there are indications that 
the Magistrate although he caused sum- 
monses to be issued under s., 307 
Indian Penal Code, believed himself to be 
conducting a trial and not an enquiry, and 
that he took no particular notice of the 
complainant's allegation that there had 
been an offence unders. 307 of the Indian 
Penal Code. The law, however, is not quite 
clear on the point, and the learned Ses- 
sions Judge was certainly following authori- 
ty in allowing the appeal. In these cir- 
cumstances Ido not think that I should be 
justified in interfering in -revision with 
the order, and I must, therefore, dismias 
the application, 

Application dismissed. 


A. 
(4) 68 Ind. Oas. 469; 45 M. 79: 14 L, W. 620: 
M. W.N. 843; A. I R. 1922 Mad. 219, san 
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ALLAHABAD HIGH COURT. 
Second OLVIL APPEAL No. 444 or 1929, 
Lecember 1, 1930. 4 
Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet, $ 
RAM LAL ¿ND ANOTAER— PLAINTIFFS — 
. APPELLANTS 


VETEUS 
SHIAMA LAL AND OTARRS— DRFRNDANTS—- 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 3, 6, 48 
—Agreement to sell—Mortgage by purchaser before sale 
is actually effected, validity of— Feeding the estoppel’ 
—Registration, whether notice. 3 

A agreed to purchase a property from B and in 
order to raise money mortgaged itto C. A few days 
later B executed a sale-deed to A. Inasuitby C to 
enforce the mortgage it was contended that the 
mortgage was not enforceable as A had no right 
over the property on the date of the mortgage : 

Held, that on the principle of ‘feeding the estop- 
pel’ C was entitled to enforce the mortgage against 
the property. [p. 39, col, 1.] 

Mulraj v. Indar Singh (1), distinguished. : 

The registration of a pricr transaction is notice to 
a party entering into a transaction with respect to 
the same property on a subsequent date. Fibid.] 

Tilakdhariv. Khedan Lal (2), explained. 

Second appealfrom the decision of the 
Additional Subordinate Judge, Farrukh- 
abad, dated the 12th December, 1928. 

Messrs. U, S. Bajpai and G. S. Pathak, 
for the Appellants. 

Mr, S. N. Seth, for the Respondents. 


JUDGMENT.—This appeal is bound 
tosucceed. The plaintifis are mortgagees 
under a simple mortgage dated the 19th 
January, 1920. They obtained as their 
security besides other properties, two 
groves, The groves were transferred by 
way of mortgage and sale in favour of the 
defendants other than the mortgagors who 
figured as defendants Nos 1 and 2 in the 
suit, One of -the transferees raised the 
plea that the plaintifs were not entitled 
to bring the groves to sale. The reason 
was that at the date of the mortgage, the 
mortgagors MadhoSingh and Bahadur had 
not got a sale-deed in respect of the two 
grovesin their favour, The sale-deed in 
their favour was executed 5 days later on 
24th January, 1920. It appears that a cer- 
tain Hindu owned the groves. On hig 
death, they were inherited by his wife | 
Musammat Sukhrani. Musammat Sukhrani 
sold the groves to one Azizuddin, The 
morigagors claiming as reversioners cén- 
tested the sale, but ultimately, finding that 
they could not successfully contest the 
sale, they agreed with Azizuddin to pur- 
chase the groves They had to pay a cer- 
tain amount of money to Azizuddin, and to 
raise this they made the mortgage in ques- 

a 
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tion. These facts are recited inthe mort- 
gage deed and the mortgage-deed states 
that a sale-deed would be executed in 
favotrof the mortgagors. The argument, 
therefore, is that at the date of the mort- 
gage, the morigagors had no interest in 
the property sold and, therefore, these 
groves could not be so brought to sale, 
This argument of the contesting defendants 
found favour with the Court below hence 
the appeal by the plaintiffs. 

. We find, as a matter of fact, that the 
money was advanced on the security of the 
property that was going to be purchased. 
We find that no third parties’ 
intervened between the execution of the 
security and the execution of the sale-deed 
with respect to the security, There is no 
rule of law which prevents the mortgagee 
from selling the property, in the circum- 
stances stated above. It was argued for 
the respondent that s. 43 of the Transfer 
of Property Act did not apply in terms. 
Possibly it does not. The case of Mulraj 
v. Indar Singh (1) was cited on behalf of 
the.respondent, But that case is distingu- 
jishable, There, it was pointed out that to 
allow the particular party to rely ons, 43 
and totake his stand on it would mean 
that he would be allowed to defeat the 
provisions of s.6 of the Transfer of Pro- 


perty Act. In this case the mortgagors ` 


were not transferring their future right to 
succeed, which wouldbea mere possibility. 
In this case they actually entered into an 
agreement with Azizuddin that Azizuddin 
would sell his rights to them and they 
would purchase it. By agreement Aziz- 
uddin was declared to bə the owner of the 
property and Azizuddin had every right to 
sell the property. 

We hold that on the principle of “feeding 
the estoppel” the plaintiffs are entitled to 


enforce their mortgage against the groves, 


It was argued for the contesting respon- 
dent that he is atransfereefor value with- 
out notice, but the registration of the 
mortgage of 19th January, 1920, was notice 
to him. This Court has laid down for the 
last thirty years that the registration ofa 
pficr transaction is notice toa party enter- 
ing into a transaction with respect to the 
same property on a subsequent date. The 
caseof Tilakdhari v. Khedan Lal (2) does 


£ 92 Ind. Oas. 471; 48 A, 150; A.I. R. 1926 All, 


(2) 57 Ind, Oas. 465; 48 O. 1; 39 M. L. J. 243; (19:0). 
M. W. N. 591; 2 U. P. L.R, (P. 0) 139: 22 Bom. L. 
R. 1819; 18 A. L. J:1074; 250. W. N. 49; 28M. L. T. 
234; 47 I: A. 239; 320, L. J, 479; 13 L. W. 161 2 P 
L. T. 101 (P. O.). I a ver 
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not upset this view of the High Court. 
Indeed there is much there to support this 
view. All that their Lordships of the 
Privy Council held was that the registra- 
tion of a subsequent transaction was no 
notice to the holder of a prior charge. 

In the result, we hold that the groves 
are liable to be sold. We allow the appeal, 
modify the decrees of the Courts below 
and direct that the groves be sold along 
with the other properties mortgaged. The 
appellants will have their entire costs of 
the suits and appeals throughout. 

4. Appeal allowed. 


—— JANE 


ALLAHABAD HIGH COURT. 
Stamp REFERENCE IN Fiast Oivin ApPRAL 
No. 2 oF 1923, 

July 28, 1930. 

Present:—Mr. Justice King. 
MAKUND RAM-— APPLIOANT 
versus 
Musammat RUQAIYA KHATUN 
AND OTHERS—OprosITE PARTIES, 

Court Fees Act (VII of 1820), s. 7 (iv) (c), Seh. II, 
Art. 17, cl. (6)—Decree directing charge to be sold— 
Appeal for declaration that such right is not saleeble— 
Court-fee. f Wi 

A mortgage decree was passed with a direction that 
a charge onthe mortgaged property held by one of 
the defendants wasliable to be sold in execution of 
the decree. This defendant preferred an appeal 
praying for modification of the decree by granting 
a declaration that the plaintiffs were not entitled to 
get his right sold. The appeal was valued at Rs. 7,970, 
the decretal amount, and a Court-fee of Rs. 10 only 
was paid on the memorandum of appeal as for declara- 


tion : 

Held, (i) the prayer in appeal clearly amounted to 
aclaim for a declaration where consequential relief was 
prayed for, governed by s.7 (iv) (c); 

(ii) that the question whether the matter in dispute 
was capable of being estimated at a money value did 
not arise since Court-fee was to be paid according to 
the amount at which the relief was sought, namely, on 
Rs. 7,970. a dete 

Messrs. U. S, Bajpai and R. C. Ghatak, 
for the Applicant. 

Mr. A. M. Khwaja, for the Opposite 
Parties, 


ORDER.—This is a stamp reference in 
respect of an appeal which purports to seek 
the relief of a mere declaration. 

The reference arises out of a suit for 
sale upoh a mortgage. One ofthe defend- 
ants, Makund Ram, was impleaded asa 
subsequent transferee of a portion of the 
mortgaged property. Subsequently, it 
transpired that Makund Ram had parted 


“with his proprietary,intere8t in the pro- 
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perty bya partition in favour of his two 
sons and a grandson. Under the terms of 
the partition the property went to the sons, 
while Makund Ram himself was entitled 
to get @ maintenance allowance of Rs. 80 
per mensem from his sons and grandson. 
The latter were to be personally liable for 
payment of this amount, and the allowance 
was‘further secured by a charge upon the 
property in the handsof the sons, The suit 


was dismissed as against the sons as being. 
decreed against the. 


time-barred, but was 
remaining defendants, including Makund 
Ram; and the decree contained a direction 
that Makund Ram's charge upon the 
mortgaged property was to be sold in exe- 
cution of the decree. 

Makund Ram appealed egainst the 
decree, claiming his relief as follows: 

“That the Hon'ble Court will be pleased 
to modify’ the decree of the Court 
below by granting a declaration that the 
plaintifis are not entitled to get the right 
of Makund Ram sold, or grant such other 
and further relief as it may deem fit”. 

The appeal was valued at Rs. 7,£70 (the 
decretal amount) and a Oourt-fee of Rs. 10 
only was paid on the memorandum of 
appeal as for a declaration. 

Objection was taken by the Ohief Inspec- 
tor of Stamps that the Oourt-fee was in. 
sufficient, as the declaration asked for was 
not: without consequential relief, and by 
merely filing acopy of the j udgment in the 
execution proceedings the appellant would 
be able to save his charge from sale, 

The Taxing Officer, after hearing the 
Advocates for the parties, was of opinion 
that the relief for a declaration was mis- 
conceived, and the appellant was Teally 
cllaiming that the charge should not be 
sold under the decree appealed against, 
The Taxing Officer was, however, of opinion 
that the subject-matter in dispute was 
incapable of being estimated at a money 
value and that, therefore, a fixed-fee might 
be paid under Sch. II, Art. 17, cl. 6. 

It has been contended before me that 
this is an appeal for a mere declaration in 
which no consequential relief is prayed, 
and that the fixed Oourt-fee of Rs, 10 
is sufficient. It is also urged that, in any 
case, the value of the subject-matter in 
dispute cannot be estimated at a money 
value, since this is not a claim for main» 
tenance but.only 4 claim that a “certain 
charge for maintenance shall not be sold 
in execution of the decree, 

It has been contended by the learned Assie- 
tant Government Advocate that the Oourt- 
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- fee is payable under 8,37, cl. (iv) (0) to optain 


a declaratory decree or order where conse- 
quential relief is prayed. It is pointed out 
that the appellant himself has esked that 
the decree of the trial Oourt be modified 
by granting a declaration, This means that 
the appellant asks the High Court to grant 
a declaration that the plaintiffs are not 
entitled to sell the right of Makund Rem, 
and to modify the decree of the Court below 
in accordance with that declaration. I 
think this clearly amounts to a claim for a 
declaration where consequential relief is 
prayed. It is contended by the appellant's 
Counsel that the relief for modification of 
the decree of the Court below is merely 
superfluous, since that would follow 
necessarily by the granting of the declara- 
tion. I donot think that that relief is in 
any way superfluous. What the appellant 
really desired was to get the decree of the 
Court below modified; and he sought to 
obtain{his object by obtaininig a declaration 
to the effect that the plaintiffs are not 
entitled to get his right sold, I hold that 
8. 7, cl. (iv) (c) governs the case, 

That being so, the question whether the 
subject-matter in dispute is capable of 
being estimated at a money value does 
not arise, since the fee is to be paid accord- 
ing to the amount at which the relief 
sought is valued in the plaint or memoran- 
dum of appeal, In this case, the appellant 
has valued it at Rs. 7,470. The Court-fee, 
therefore, must be paid ad valorem at that: 
amount. 

The appellant is allowed fitteen days from 
the re-opening of the Oourt after the 
vacation for depositing the Court. fee. 

A. Order accordingly. ` 





ALLAHABAD HIGH COURT. 
First O1vit APPBaAL No, 245 or 1927, 
December 17, 19230, 
Present:—J.ustice Sir Shah Muhammad 
Sulaiman, Kr., and Mr. Justice Young, 
MOHAMMAD JALIL KHAN AND orazgs—? 
DEFENDANTS—APPELLANTS ` 
versus 
RAM NATH KATUA AND oranges e 
— PLAINTIFFS AND OTABRS— DEFENDANTS 
— RESPONDENTS, 
Processions—Right of Hindus to take out processions 
with music before mosques—Limitations—Principles 
governing rights of parties—Right to- sue for declara-' 
tion of such right—Compromise by leaders, whether 
binding on entire community. j ait aes 
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Membersgf the Hindu community have a right to 
take out religious and social processions accompanied 
by music along public roads even while passing 
mosques, gubject to any orders or directions issued 
by the Magistrate or the Police for preventing breach- 
es of the public peace or obstruction of the thorough- 
fares or for other matters mentioned in s. 144, Criminal 
Procedure Code, or under other statutory provisions 
or for regulation of traffic, provided that the exercise 
of such right does not amount to a nuisance re- 
cognised by law. [p. 44, col. 2; p. 45, col. 1.] 


All music, however bad, cannot amount either to a 
public nuisance or a private nuisance, even though 
¥ may annoy occupiers of a dwelling house situated on 
the road, But a noise may become a nuisance,public or 

rivate. There is no definite legal measure for a noise 

ecoming anuisance. It is purely a question depend- 
ing on the facts of each case, including the degree of 
its intensity, its place, the time, the {mode of commit- 
ting it, its duration and all the surrounding circum- 
stances. The standard of judging it is according to 
that of men of ordinary habits, and not of men of 
fastidious tastes or ofover sensitive nature, whether 
due to religious sentiment or not. [p. 43, col. 1.] 

[The principles which govern the right of the parties 
in such cases summarised. | 

When objection is taken to the taking out of 
a processionor of playing music in the vicinity of a 
mosque ortemple,a civil suit lies for a declaration 
of the right to do so and such a suit can be brought 
either by individual plaintiffs against individual 
defendants who object, or it may be of a representa- 
tive character, the result of which will bind both the 
rae which are represented. [p. 44, cols. 

Compromises by a fewjself-constituted leaders or even 
the leaders chosen by the officials, cannot bind an 
entire community. [p. 44, col, 2.] | 

First appeal from a decision of the 
Subordinate Judge, Ghazipur, dated the 
2nd April, 1927. 


Messrs. B. E, O'Conor and Akhtar Husain. 


Khan, for the Appellants. 

Messrs. N, P. Asthana, K. K. Malaviya, 
K. Verma, S. N. Verma, Gadadhar Prasad 
and Mokshada Prasad, for the Respondents. 


JUDGMENT. —This is a defendants’ 
appeal arising out of a suit for a declaration 
that the plaintiffs along with the other 
Hindus of Bahadurganj are entitled to con- 
duct their processions, both social and re- 
ligious, on all the streets and thoroughfares 
playing music with other religious cere- 
. monies according to their natural rights as 
well as custom of their community in the 
usual manner, past the sites occupied by 
the Jama Mosque and other mosques of the 
village as freely as they do at any other 
place, and that the defendants bave no 
right éo offer obstruction or to prevent them 
from doing so at any place therein. The 
plaintiffs allege that they have been cele- 
brating their festivals from time immemo- 
rial aud have beenconducting processions 
accempanied with music and other religious 


observances, that the defendants in 1924 
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stopped the plaintiffs from playing music 
in their processions near their mosques and 
moved the Sub-Divisional Magiatrate who 
issued a notice under s. 144, Oriminal Pro- 
cedure Code, that there were some compro- 
mises and several orders issued by the 


“ Sub-Divisionsl Magistrate restricting the 


plaintiffs’ right to take out their processions 
that the cause of action accrued when the 
defendants applied to the District Magis- 
trate for action and on subsequent dates 
when proceedings under the Oode of Orimi- 
nal Procedure were taken, Several written 
statements were filed but their purport is 
the same that the suit forthe declaration 
was not maintainable and the plaintiffs had 
no cause of action, that the Magistrate’s 
orders were administrative to avoid breach. 
of the peace and the plaintiffs could not 
question them without impleading the 
Secretary of State ; that the plaintifie were 
estopped from going behind the terms of 
three previous compromises that the pro- 


cessions are innovations and that the custom- 


ary religious ceremonies are not what 
are alleged by the plaintiffs but are those 
stated in para. 13 of the written statement, 
that no music was in the past played before 
mosques and that the noisy demonstration 
of the processionists is a public nuisance 
as recognised by law and a declaration of 
an unlawful act cannot be granted by the 
Court. 

The learned Subordinate Judge held 
that the plaintiffs have a right to conduct 
their civil and religious processionsthrough 
public streets of Bahadurganj] past the 
various mosques, without interfering with 
the ordinary use of such streets by the 
public and subject to such directions as 
the Magistrate may lawfully give to prevent 
obstruction or breach of the public peace, 
and that accordingly he was not called 
upon to decide whether these festivals 
were an innovation or otherwise. He fur- 
ther held that as the defendants had offered 
obstruction it was not necessary for the 
plaintiffs to implead the Secretary of State; 
that the three compromises relied upon by 
the defendants had really not been acted 
upon and someof the defendants them- 
selves had resiled from them. He also found 
that the last compromise was entered into 
during the pendency of criminal proceed- 
ings pndess. 107, Oriminal Procedure Oode, 
and was notof a binding nature’ and that 
these compromises were not entered into in 
a representative character and Sch. I, para. 
l; of the Civil Procedure Code was not 
applicable. Lastly he held that the plaint- 
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iffs’ festivals did not interfere with the 
civil rights of the defendants and they 
cannot prevent the former from conducting 
their processions subject to such directions 
as the Magistrate may lawfully give. He 
accordingly gave the plaintiffs a declaration 
in the following form :— 

“The plaintiffs along with other Hindus, 
the inhabitants of Qasba Bahadurgenj do 
take out their religious and social proces- 
sions along the thoroughfare and the public 
streets passing the Jama Masjid and other 
mosques in Qasba Bahadurganj in this way 
that the public be not in any way disturbed 
in using the thoroughfare and the public 
street and also subject to those orders 
which may be passed by the Magistrate. in 
accordance with the regulation of traffic 
on the thoroughfares for preventing obstruc- 
tions and breach of peace.” 


The defendants have comeup in appeal 
and on their behalfit has been urged by 
Mr, O’Oonor that (1) the plaintiffs cannot 
be allowed to conduct their processions 
with music at the time of prayers so as to 
disturb the Muslim prayers in the mosque, 
(2) that they are not entitled to the declara- 
tion which has been given, and (3) that 
they are bound by the previous compro- 
mises, 

It is unfortunate that communal dissen- 
sions have stood in the way of an amicable 
settlement and there has had to be urecourse 
to the Courts of Law. If both the com- 
munities were reasonable,a suitable arrange- 
ment which would satisfy every one could 
easily be made, by either postponing the 
hours of prayer, when possible, or regulat- 
ing the time of the procession.” But as 
previous compromises have not been ad- 
hered to, it is perhaps best that a clear de- 
claration of the civil rights should be 
made, 

The principles which goyern the rights 
of the parties appear to be well-settled by 
the authorities, and may be summarised as 
follows : 


There is right in every community to 
take out a religious procession, with its 
appropriate observances, along a highway, 
This is an inherent right and does not de. 
pend on the proof of any custom or long 
established practice. Even if such a pro- 
cession be an innovation, it would be in the 
exercise ofelegal rights. The right iĝ in- 
dependent of any long standing tradition 
and is not lost by mere abstention or- non- 
exercise Of it fora number of years. An 
cnquiry as to fhe existence or non-existence 
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‘of worship. Persons 


131 1, 6, 1932 


of an old custom is, therefore, ubpecessary 
and irrelevant. 

A public highway is primarily for pur- 
poses of traffic and every individual is entit]- 
ed to use itin a reasonable way. But he 
cannot claim it exclusively for purposes 
of every sect are 
entitled to take out religious processions 
through public streets provided that they 
do not interfere with the ordinary use, of 
such streets by the other members of 
public. 


No right can be claimed to block a public 


thoroughfare completely so as to prevent 
other persons from exercising their right of 
way. The Police authorities are responsible 
for 8 proper regulation of traffic and can 
issue necessary orders for that purpose, 


Magistrates are competent to issue. direc-. 


tions to prevent obstructions of public 
thoroughfares. f 

The Oivil Courts have no concern with 
the power ofa Magistrate to issue whatever. 
orders he considers necessary, even if it 
restricts the ordinary right of using a 
public thoroughfare, when he apprehends 
a.danger or in urgent cases of nuisance 
under s. 144 and other sections of ‘the 
Oriminal Procedure Code. No civil suit 


„lies ina Civil Court to question the pro- 


priety of any such order. The right of way 
over a public road must always be subject 
to such orders of the Magistrate. 

The taking out ofa procession accom- 
panied with music, whether as a part of 


religious worship or not, is within the civil - 


rights of a community, but not an exclusive 
use of the high way for worship, 

Worshippers in a mosque or temple which 
abuts on a highway have no right to compel 
the processionists to stop-their music com- 
pletely while passing a mosque or temple 
on the ground thet there was continuous 
worship inside it. Even if music, whether 
religious or not, offends against the religi- 
ous sentiments of another community, it 
cannot be objected to on that ground. 
The stopping of the music would offend 
the religious sentiments of the procession- 
ists just as much as its continuance may 
offend the religious sentiment of the otHer.°* 
There can, therefore, be no right to insist 
on its complete stoppage. 

Every man is entitled to enjoy hiseown 
civil right provided in doing s0 he does 
not infringe the legal rights of another, 
In the case of Naubahar Singh v. Qadir Bux 
(1) Sen, J., and one of us held that although 
- (1) 125 Ind, Oas. 14; (1930) A. L. J. 875 at p. 882- 
Ind, Rul: (1930) AH. 638; A. I. R.1930 All. 753, 1 

- 0, 
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there was a right to slaughter cows, no 
right canbe claimed for a riotous demon- 
stration actuated by or creating animosities, 
and that even if the -slaughter is on 
land in one’s own possession it must 
not be done in such an exposed way 
as to amount to 
The right touse a, thoroughfare should in 
the same way be exercised in a reasonable 
manner without any wanton disregard of 
the legal rights of others or a riotous 
edemonsiration to provoke animosities, No 
Court will grant a declaration to a plaintiff 
as to a right todo an act on a public high- 
way which infringes a public right or a 
private right of the defendant. 

If the parties are bound by a contract 
inter se-adeclaration in breach of such 
contract will not be granted by a Oivil 
Court, 

There is no right to commit a public 
nuisance ona highway, nor is there any 
absolute right to commit a private nuisance 
against a particular defendant. But all, 
music, however bad, cannot amount either 
to apublic nuisance ora private nuisance 
even though it may annoy occupiers of 4 
dwelling house situated on the road. 

But a noise may become a nuisance, 
public or private. 
legal measure for a,noise becoming a 
nuisance. It is purely a question depending 
onthe facta of each case, including the 
degree of its intensity, its place, the time, 
the mode of committing it, its duration and 
all the surrounding circumstances. The 
standard of judging it is according to that 
of men ofordinary habits, and not of men 
of fastidious tastes or of over sensitive 
nature, whether due to religious sentiment 
or not, 

On the authority of Manzur Hassan v. 
Muhammad Zaman (2) it is contended be- 


.fore us that there is an absolute unrestrict- 


ed right to take out processions accom- 
panied with music along a public raad. 
This is not so. 

Tn that case the Shias had sued for a 


` declaration that they were entitled to take 


out a procession during the Muharzum 
with a right tostop and perform the matam 
in a circle on the public thoroughfare 
without obstruction. The Sunnis whose 
mosque lay on 8 narrow lane objected to it. 
The first Court decreed the claim “ subject 


(2) 86 Ind. Cas. 236; 23 A.L. J. 179; A. I. R. 1925 
‘C. 36; 48 M.L. J. 23; 21 L. W. 239; 6 P. L. T 115; 27 
m 
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There is no definite. 
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to the orders of the local authorities regulat- 
ing the traffic.” 

The appeal to the High Oourt was dis- 
posed of by Tudball, J., in whose judgment 
one of us concurred—Muhammad Zaman v, 
Manzur Hasan (3). The learned Judge 
after pointing out that the decisions in 
India were conflicting remarked‘ Be that 
as it may, we are not now concerned in this 
case with a right to play music or a right 
to pass in procession.’ He again remarked 
‘We repeat again that the plaintiffs’ right 
of passage along this road in procession is 
not in dispute.” In conformity with the 
view expressed by the Madras High Oourt 
in Vijaraghava Chariar v. Emperor (4) 
he stated the law to be that ‘ Acommunity 
has aright to go in procession through a 
public street subject to the control of the 
Magistrate and to use the public thorough- 
fare in a reasonable and usual way.’ The 
Bench, however, thought that as the road 
was a narrow passage, only 12 feet wide, a 
procession of 400 to 500 men or more with 
stoppage every 5 to 7 minutes covering a 
distance of 25 yards would take more than 
35 minutes, during which time the road-way 
would be completely blocked. It considered 
that ‘the right which the plaintiffs claim is 
practically a right to stop a procession a 
large number of times to block the road- way 
completely and prevent its user by other 
members of the public. It was thought 
that no Civil Court can possibly declare ‘the 
right to block a road and prevent the public 
from using it’, and it was held that ‘the 
suit as brought must fail’. 

In appeal their Lordships of the Privy 
Council pointed out that ‘the High Oourt 
had treated the suit as a prayer to be al- 
lowed to block absolutely the highway, 
which, their Lordships considered, cannot 
be allowed,’ Manzur Hassan v. Muhammad 
Zaman (2). Their Lordships of the Privy 
Council examined the conflict of opinion 
between the Madras High Oourt and the 
Bombay High Court and affirmed the views 
of the Madras High Court and overruled 
the Bombay views, as to the appeal before 
their Lordships they remarked ‘If their 
Lordships were simply to dismiss the ap- 
peal the effect would be misunderstocd in 
India. Every- different sect of religion 
when places of worship are upon the routes 
where the processions of those with whom 
they do not agree pass, would appeal to the 
judgment as eettling that the functions of 


(3) 63 Ind. Cas, 984; 19 A. L.J. 740; 3 U.P. L. R. 
(A) 129; 43 A. 692. 
(4) 26 M. 554; 1 Weir 260; 13 M, L. J? 171. 
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the processicn should cease as it passed 
them’. Their Lordships accordingly. al- 
lowed the appeal and granted a restricted 
declaration, They maintained the re- 
striction ‘ subject to the order of the local 
authorities regulating the traffic’ which had 
been laid down by the trial Oourt and in 
addition to it imposed two more restrictions 
“subject to the Magistrate’s direction and 
the rights of the public’. The first of 
these additional restrictions affirmed the 
remark of Tudball, J., quoted above, and the 
second gave effect to his point that no de- 
claration of right can be granted which 
infringed other people’s rights, for instance 
when the roadis completely blocked. In 
order to prevent their judgment from being 
misunderstood in India their Lordships 
did not‘ simply dismiss the appeal’ but 
granted a declaration with three reserva- 
tions. 

The effect of the first reservation is that 
the local authorities, whether Magistrates 
or Police, have power to issue directions for 
the regulation of traffic on public thorough- 
fares and preventing obstruction, even 
though they may involve a restriction of 
the use of such thoroughfares. 

The second reservation preserves the 
authority of the Magistrates to issue orders 
under s, 144, Oriminal Procedure Oode, for 
the purpose of preventing obstruction, an- 
noyance or injury, danger to human life 
health or safety oradisturbance of the 
public tranquility, as well as orders under 
other statutory provisions. The propriety 
of such orders cannot be questioned in a 
civil suit. 

The third reservation ensures that the 
exercise ofthe right to take out religious 
processions should not iniringe the rights 
of other members of the public. Itis, there- 
fore, made ‘ subject to the rights of the 
public.’ f 

It may be noted that in that case there 
was no question as to the right to play 
music, nor was there any suggestion that 
such music amounted to a nuisance. When 
such 8 question arises, it would obviously 
be covered by the reservation ‘subject to 
the rights of the public’, 

Tt cannot be suggested that no suit for 
a declaration lies. When objection is taken 
to the taking out of a procession or of play- 
ing music in the vicinity ofa mosque or 
temple, a civil suit lies for a decl&ration of 
the right to do so, Such a suit can be 
brought either by individual plaintiffs 
against individual defendants who object, 
orit may be ofa representative character, 
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the result of which will bind both the com- 
munities which are represented. ° 

If it were established that there is any 
binding contract between the parties to the 
suit the plaintiffs would not be entitled to 
a declaration of right which would amount 
No doubt three previous 
compromises between the leaders of the 
two communities were entered into and 
signed in the presence of the Magistrates. 
But it is not established that any one of the 
plaintiffs was a signatory to any of those 
compromises. Ganesh Prased son of Ram ° 
Narain admitted in the witness-box that 
he had entered into the compromise. In 
the plaint the plaintiff No. 4 was at first put 
down as Ganesh Prasad son of Ram Narain 
but the parentage was subsequently altered 
tosonof Sheo Narain Ram. This waa 
presumably done before the plaint was 
filed. There is, therefore, nothing to sug- 
gest that any of the plaintiffs personally 
entered into any of the previous com- 
promises, 


It is suggested that the compromises by 
the leaders of the two communities may be 
in their representative capacities and would 
bind both the communities. We fail to 
see how a few self-constituted leaders or 
even the leaders chosen by the officials can 
legally represent an entire community, 
which must include many minors. With- 
out proof of valid authority express or im- 
plied, it would not be possible to bind the 
other members of the communities, who 
were no parties to the written compromises 
or could not validly give consent. It also 
seems that thesecompromises have not been 
strictly adhered to by the two communities. 
We, therefore, do not think that the plaint- 
iffa are estopped from claiming a declara- 
tion of their legal rights. 


In view of all the circumstances mention- 
ed above we think that the proper course is 
to grant to the plaintifs a declaration in the 
following form :— 

‘That the plaintiffs both in their indi- 
vidual capacities and as members of the 
Hindu community have a right to take out 
religious and social processions accam-, 
panied by music along public roads even 
while passing mosques, subject to any 
orders or directions izsued by the Magistrate 
or the Police for preventing breaches of the 
public peace or obstruction of the thorough- 
faresor for other matters mentioned in 
s. 144, Criminal Prccedure Oode, or under. 
other atatutory provisions or for regulation - 
of traffic, provided thatthe exercise of such 
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right does not amount to a nuisance re- 
cognised by law. : 

We accordingly modify the decree of the 
Court below by substituting therefor a 
decree in the above form. The parties are 
to bear their own costs. 

A. Decree modified. 


ALLAHABAD HIGH COURT. 
Lurrars Parent APPEAL No. 51 or 1929. 
December 4, i930. 

Present :—Sir Grimwood Mears, Kr, 
Ohief Justice and Mr. Justice Sen, 
Babu RAM DAS—PLAINTIFF—ÅPPELLANT 
versus 
Mahant PARMANAND GIR AND ANDTAHR 
—DEFENDANT8S—REIPONDENTS. 

Agra Tenancy Act (II of 1901), s. 10—Zemindari— 
Usufructuary mortgage before 1901—Sale of zemindari 
with sir land after 1901—Right of usufructuary mort- 
gagee to retain sir land—Ex-proprietary tenant's right 
to recover possession. 

The right of a usufructuary mortgagee to retain 
possession of the sir land mortgaged to him before 
the Agra Tenancy Act Ilof 101 came into force is 
not affected by a sale of the zemindari share together 
with the sir after the enforcement of the aforesaid Act, 
In such a case the mortgagee continues to be the mort- 
gagee of the sir plots and the right of the ex-proprie- 
tary tenant to recover possession does not arise till 
his vendee has redeemed the mortgage, [p. 48, col. 1.] 

Sham Das v, Batul Bibi (4), applied. 


Khiali Ram v. Nathu Lal (1), Madho Bharti v. Barti . 


Singh (2) and Sheo Lal Singh v. Sukhdeo Singh (3), 
referred to. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Boys, dated the 6th 
November, 1928, under s. 10 of L, P, A. in 
S. A, No. 1176 of 1926. 

Mr. S. S. Sastry, for the Appellant. 

Mr. U. S. Bajpai, for the Respondents, 


JUDGMENT.—This is an appeal by 
the plaintiff under s, 10 of the Letters 
Patent and arises out of a suit for redemp- 
tio of a mortgage which was created 
under.a registered instrument dated the 
30th of Desember, 1895. 

Sheobalak, Sheonarain, Rejit Ram and 
Bhagwati Prasad were members of a joint 
Hindu family and owned a zemindari 


` share consisting of one anna 15 gandas 


in Mouza Tingrahi. This zemindari share 
includgd certain sir plots having an area 
of 6. bighas 16 biswas. On the 20th of July, 
1867, Sheobalak and Sheoratan made a 
usuiructuary mortgage of the zemindari 
sharereferred to above (but not the sir 
lands appertaining to the zemindart) in 
favour of Mahipal and Shoe Bandhan. On 
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the 30th of December, 1895, Sheobalak and: 
Musammat Ananti, who was the widow of 
Sheoratan and mother and guardian of 
Rajit Ram, Bhagwati Prasad and Musam- 
mat Atasi executed a usufructuary mort- 
gage of the entire sir lands in fayour of 


- Ram Ohandra Das for Rs. 140. 


Undersa sale-deed dated the 20th of 
Jaunary, 1900 the mortgagees of zemindari 
share assigned their rights and interests 
to Ram Das, the plaintiff-appellant. On the 
20th of March, 1910, Bhikam Ohand and 
Gokul Chand sons of Ram Ohandra Das 
sold their mortgagee rights in the sir plots 
together with some other properties to 
Mahant Anand Gir who was the spiritual 
preceptor of the defendant Parmanand 
Gir. 

The result of the two last mentioned 
transactions was that the plaintiff became’ 
the assignee of the mortgagee rights in the 
zemindari and the defendant became the 
assignee of the mortgagee rights in the sir 
lands. 

Sheobalak, Sheoratan and Rajit Ram 
having died during the continuance of the 
joint family the estate vested in Bhagwati 
Prasad alone by survivorship. On the 
2nd of June, 1913, Bhagwati Prasad sold 
his equity of redemption in oneanna 13 
gandas zemindari share and also in 6 bighas 
16 biswas of sir lends to the plaintiff Ram 
Dass. In consequence of this transaction 
the rights of the mortgagor and the mort- 
gagee having merged in the same person, 
Ram Dass became the absolute owner of 
one anna 15 gandas of zemindari of Mouza 
Tingrahi, He also became the owner of the 
mortgagor's interest in 6 bighas 16 biswas 
of sir land which had remained in posses- 
sion of Mahant Anand Gir by reason of 
the assignment of the mortgagee rights 
under the deed dated the 30th of December, 
1895. 

The present suit was commenced by Ram 
Dass on the 24th of October, 1924, in the 
Court of the Munsif of Mirzapur and was 
directed against Mahant Parmanand Gir, 
the successor-in-title to the estate of Mahant 
Anand Gir. 

The plaintiff, as purchaser of the equity 
of redemption claimed to redeem the mort- 
gage dated the 30th of December, 1895, 
related to thesir plots. He also claimed 
Rs, 252 foy arrears of rent due from the 
defendant on the allegation that” Bhikam 
Ohand and Gokul Ohand had been paying 
an annual rent of Rs. 28in respect of the 
land to the{plaintiff and that the payment 
had been continued by Anand Gir but 
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that no payment had been made since 1322 
Fasli corresponding to 1915 A. D. As re- 
gards this sum the plaintiff had instituted 
a suit in the Revenue Court against the 
defendant but the suit was dismissed on 
the ground that the relation between the 
parties was not that of landlord and tenant 
and that the claim for arrears was not, 
therefore, cognizable by a Oourt of 
Revenue, 

The plaintiff admits that a sum of 
Rs. 140 is payabieto the defendant as the 
price of redemption but he prays that the 
said amount be deducted from thesum of 
Rs. 252 which was due to him and that a 
decree for the balance be passed in his 
favour, 

The sait was contested on the ground 
that the plaintiff was not entitled to redeem 
the mortgage or to sue for arrears of rent 
and thatin anycase the plaintiff was not 
entitled to recover arrears fora period of 
more than three years. 

Three issues were framed by the Oourt 
of first instance and they were decided in 
favour of the plaintiff. The Court clearly 
held that the plaintiff was a person having 
“any interest in or charge upon the right 
to redeem the property” within the meaning 
of s. 91 (b) of the Transfer of Property Act: 
(IV of 1882) and as such was entitled to 
redeem. The Oourt observed that “the 
question whether any ex-propristary rights 
accrue on such redemption to the original 
mortgagor or not will be a question between 
the plaintiff and the original mortgagor, 
and the defendant can have no right under 
the law except to get back his money ad- 
vanced in terms ofthe deed of mortgage.” 
As to the claim for arrears it observed as 
follows :—‘‘In the .deed it is mentioned that 
the rent of the property transferred is 
Rs. 28 per annum. The contention of the 
plaintiff is that this Rs. 28 is the measure of 
land revenueover the whole patti in the 
possession and ownership of the mortgagor 
and this amount had to be paid by the mort- 
gagee tothe mortgagor or to any transferee 
of the mortgagor and that the mortgagee 


was to benefit himself by the usu- 
fruct obtained over and above this Rs. 28 
POL VOAL.....cssesecsesseeees S. Thus it appears 


from the conduct of the parties that Rs. 28 
was payable to the mortgagor or a transferee 


of the mortgagor from the original mert- 
gagee undér the deed, dated 1895.” 
On these findings the plaintiff's -claim 


‘was decreed and the defendant was directed 
to pay Rs. 112 to the plaintiff within a 
month, 6 : 
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On appeal the lower Appellate Oourt 
affirmed the decision of the trial Court. It 
held that the plaintiff was entitled to redeem 
and that the suit for redemption ceuld not 
be defeated by reason of the accrual of an 
ex-proprietary tenancy in favour of Bhag- 


- wati Prasad: “The plaintiff is the proprietor 


of the land and he is certainly entitled to 


redeem the mortgage, if- his vendor has got | 


any ex-proprietary title it is between him and 
the plaintiff but the defendant cannot make 
a stand on the rights of Bhagwati. Bhag- 
wati, if heso likes can sue for possession 
against the plaintiff within 6 months of the 
possession,” 

It also upheld the claim for Rs. 252 on the 
ground that the plaintiff was entitled to 
recover that amount under s. 76 (e) of the 
Transfer of Property Act, ‘‘ According to s8. 
76 (c) of the Transfer of Property Acthe must 
pay the rent all public charges out of the 
income ofthe property and after payment 
of such charges he can appropriate the rest 
of the profits towards his interest. This 
amount was to be paid to the zemindar since 
1913, plaintiff has been the zemindar of the 
plots and the mortgagees were bound to pay 


that amount to them... think, 


the learned Munsif was justified in taking 
into account this sum and asthe mortgagee 


did not pay what he was bound to pay to. 


the mortgagor he was entitled to get that 
amount deducted at the time of the pay- 
ment of the mortgage money snd if there 
was any surplus in his favour to get a dec- 
ree for that against the mortgagee.” 

On appeal a learned Judge of this Court 
by his decision, dated the 6th of November, 
1928; overset the decrees of the Oourts be- 
low and dismissed the plaintiff's suit.in its 
entirety. By an oversight the claim. for re- 
covery of Rs, 252 was not gone into. . 

Dealing with the plaintiff's title to redeem 
under the purchase ofthe year 1913, the 
learned Judge observesas follows: “They 
thus became in 1913 full proprietors. But 
difficulty has arisen in reference to a further 
clause of the sale-deed. It purported to 
transfer to the plaintiffs the sir plots for- 
merly vested in Sheobalak and Sheoratan. 
This again can only mean that it purported 
to transfer to them the ex-proprietary or cul- 


_tivatory rights which remained with the heirs 


of Sheobalak and Sheoratan subject,to the 
mortgage of 1895, if that was a valid mort- 
gage. 

“Now it is by virtue of this latter clause, 
their purchase of the cultivatory -or ex-pro- 
prietary rights of the successor-in-interest 


of the original, mortgagors, that they have 
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purported to bring the present suit for re- 
demption of the mortgage of 1895, . 

“The defendant pleaded that the plaintiffs 
had no right to institute a suit for redemption 
at all. He contended- that the cultivatory 
rights remained in Sheobalak and Sheora- 
tan and their successors-in-interest, and did 
not vest in any way at all in the plaintiffs, 
The contention appears valid, and, so 
put, it cannot be really seriously contested 
by the plaintiffs. In 1913 the transfer by 
the heirs of Sheobalak and Sheoratan of 
their ex-proprietary rights was invalid 
Any person having interest in the 
proprietary right may have a right to re- 
deem a mortgage affecting those proprie- 
tary rights, but the proposition appears to 
me to be stated too widely when it says 
that because a plaintiff had acquired the 
full proprietary rights, he had, therefore, 
aright to redeem a mortgage of merely ex- 
proprietary rights,” The judgment evi- 
arany proceeds upon a misapprehension of 

acts. 

When the usufructuary mortgage of the 
sir plots was executed on the 30th of Decem- 
ber, 1895, the Act in force was the N.W.P, 
Rent Act (XII of 1881 local). Section 7 of the 
Act provided that “Every pereon who may 
hereafter lose or part with his proprietary 
rights in any mahal shall have a right of 
occupancy in the land held by him as sir 
in such mahal at the date of such loss or 
parting, at arent which shall be 4 annas 


in the rupee lesa than the prevailing rate. 


payable by tenants-at-will for land of simi- 
lar quality and with similar advantages.” 

Persons having such rights of occupancy 
shall be called “ex- proprietary tenants” and 
shall have all the rights of occupancy ten- 
ants. Section 9 (2) provided that “no 
other right of occupancy shall be transfer- 
able in execution ofa decree or otherwise 
done by voluntary transfer between per- 
sons in favour of whom as co sharers such 
right originally arose, and to have became 
by succession co-sharers therein”. 

It was held in by a Full Bench of this 
Court in Khiali Ram v, Nathu Lal (1) that 
“aright of occupancy” referred to above 
must not be confounded with right to 
occupy. What the second paragraph of 
8. 9 of Act. XII of 1881 does enact is 
“ no other right of occupancy shall be trans- 
ferable, etc.” which is a very different thing 
from enacting that “no other right to 
occupy shall be transferable”. The second 
paragraph of s, 9 makes all rights of occu- 


(1) 15 A, 219; A. W, N. (1893) 125. 
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pancy other than those of tenants at fixed 
rates absolutely incapable of being trans- 
ferred except by voluntary transfer between 
persons in favour of whom as co-sharers 
such right originally arose, or to have be- 
come by succession co-sharers therein”. 
The transfer of a right to occupy by the 
execution of a usufructuary mortgage- . 
deed did not, therefore, offend against the 
provisions of s. 9 (2) of the Act. It was 
held in Madho Bharti v. Barti Singh (2) 
that a zemindar who makes a usufruct- 
uary mortgage of his zemindari in- 
cluding his sir land does not so “lose or 
part with his proprietary rights” within the 
meaning ofs.7 of Act XII of 1881 80 as to 
become an ex-proprietary tenant of his sir 
land. 

Under s. 10 of the Tenancy Act (II of 1901 
local): the proprietor of a mahal or of a 
part ofa mahal became the ex-proprietary 
tenant ofa sir land upon his executing a 
usufructuary mortgage of the zemindari 
share or of the sir plots. 

It ought tobe distinctly understood that 
onthe 30th of December, 1895, Sheobalak 
and Musammat Ananti were the owners in 
possession of the sir plots 14 in number 
having a total area of 6 bighas 16 biswas. 
Upon their usufructuarily mortgaging these 
plots to Ram Ohandra Das, no ex-proprie- 
tary rights arose in their favour under s. 7of 
the N.W.P. Rent Act (XII of 1881) which 
was then in force. The ex-proprietary rights 
in those plots did not accrue in favour of 
Bhagwati Prasad till on his executing the 
sale deed in favour of Ram Dass appellant 
on the 2nd of June, 1913. The ex-proprietary 
right accrued in the sir plots by reason 
ofs. 10 of Act IL of 1901 which was then 
in force but it did not inany way affect 
the legality of validity of the usufructuary 
mortgage which had been created before 
the passing ofthat Act (see the saving 
clause ins. 2, sub-s.4 of the Act). The 
point is covered by the decision of the 
Oourt in Sheo Lal Singh v. Sukhdeo Singh 
3). In this case the title of the usufructu- 
ary mortgagee under an instrument of 1894 
was in issue and it was held that the 
mortgage having been made in 1894, the 
provisions of the Agra Tenancy Act of 1901 
did not apply and the mortgagor acquired 
no ex-proprietary rights in respect of the 


sur. . Py . 

On thé 2nd of June, 1913, the defendant 
was in possession as mortgagee of the 
zemindari rights in the sir lands. Bhagwati 

2) 16 A. 337; A. W. N. (1894) 110. (F. B.). 

B 2 Ind, Oas. 462; 31 A, 368; 6 A, L, J. 437, 
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Prasad as the representative of the original 
mortgagors was the owner of the equity 
of redemption inthe said plots, He sold 
the equity of redemption in the said plots 
to the plaintiff-appellant. It was after the 
sale and not before that he became the ex- 
proprietary tenant with reference to the 
said plots. 

-2nd of June, 1913, Bhagwati Prasad did 
not transfer his ex-proprietary rights in the 
sir plots to the plaintiff nor could the 
transaction be treated as one purporting 
“to transfer to the plaintifijthe ex-proprieta- 
ry or cultivatory rights which remained 
with the heirs of Sheobalak and Sheoratan 
subject to the mortgage of 1895 if that 
was a valid mortgage.” 

The right of a usufructuary mortgagee 
to retain possession of the sir land mort- 
gaged to him before the Act II of 1901 
came into force is not affected by a sale of 
the zemindari share together with the sir 
after the enforcement of the aforesaid Act. 
In such a case the mortgagee continues to 
be the mortgagee of the sir plots and the 
right of the ex-proprietary tenant to recover 
possession does not arise till his vendee 
has redeemed the mortgage, The right of 
the ex-proprietary tenant must be deemed 
to be in abeyance during the continuance 
of the mortgage. Except in the loose 
gense, the mortgage cannot be said to 
attach to the ex-proprietary right, In Sham 
Das v. Batul Bibi (4) where Rajab Ali, a 
zemindar, having mortgaged by way of 
usufructuary mortgage his zemindari to- 
gether with his sir land, subsequently lost 
bis zemindari rights and became an ex-pro- 
prietary tenant of the sir, it was held that 
the usufructuary mortgage did not become 
ineffectual “when Rajab Ali lost his pro- 
prietary rights in the sir, his tenure was 
changed, no doubt, from that of a propriet- 
ary tenure to an eX-proprietary tenure. 
Some interest, however, in the sir lands still 
remained vested in him; but he had already 
disposed of the usufruct of the land by the 
mortgages: which he had executed in favour 
ofthe defendants. These mortgages, we 
think, attached to, and bound the estate of 
the mortgagor in its altered conditions.” 
We are in general agreement with this de- 
cision. 

We are, therefore, of opinion that the 
learned Judge of the Oourt was in error in 
holding that the plaintiff appellant, was not 
entitled to redeem the mortgage. 

We bave no doubt that the plaintiff has 
failed to prove his right to recover Rs, 252. 


(4) 24 A, 538; A, W. N, (1902) 155, 
LJ 
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This part of the case is set out M para. 5 
of the plaint. We have examined, in detail 
the two documents dated the 30th ôf Decem- 
ber, 1895, and the 20th of April, 1910. 
There does not appear to have been any 
stipulation of agreement between the 
parties to those documents under which a 
sum of Rs. 28 was payable annually by the 
usufructuary mortgagee to the original 
mortgagor or to his successor-in-interest. 
In the document of 1895a sum of Rs. 12 
has been shown as rent against 5 of the 
plots mortgaged and a eum of Rs, 16 against 
the remaining 7 plots, The relation betweeh 
the parties was that of mortgagor and 
mortgagee. These entries cannot be con- 
strued to mean that the mortgagee had there- 
by agreed to pay those two sums as rent to 
the mortgagor. There is the usual indemni- 
ty clause in the mortgage bond that in the 
event of the mortgagee being deprived of 
his possession or upon his losing the mort- 
gage security he will be entitled to recover 
the principal sum with interest at the rate 
of 2 per cent, per annum. This has been 
construed by the Courts below to mean that 
this clause together with entries relating to 
rent amounts to an agreement on the part 
of the mortgagee to pay Rs. 28 annually to 
the mortgagor after deducting from the 
usufruct of the property the profits due to 
him at the rate of 2.pər cent.on the prin- 
cipal mortgage money, This is a forced 
and an unnatural construction of the docu- 
ments. 

Section 76 (c) of the Transfer of Property 
Act is not helpful to the plaintiff-appellant, 
There is no evidence on the record that this. 
sum of Rs. 28 is the proportionate share of 
revenue payable for the sir plots mortgaged. 
We are, therefore, of opinion that the plaint- 
iff has failed to make out his case for the 
recovery of Rs, 252. 

The result is that we allow the appeal in 
part, modify the decree of this Oourt and 
also of the lower Courts by granting the 
plaintiff a decree for redemption of tha 
mortgage, dated the 30th of December, 1895, 
upon his depositing in the Oourt of first 
instance Rs. 140 to the credit of the de- 
fendant-respondent within three months of 
this date. Let adecree be preparedeunder 
O. XXXIV, r. 7, Civil Procedure Code, 
The plaintiff's claim for recovery of Rs. 252 
is dismissed. Parties to pay ant receive 
costs throughout in proportion to their suc- 
cess and failure. 

Appeal allowed, 
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RANGOON HIGA COURT. 
° FULL BENCH. 
Oivit Rerarenos No, 16 or 1930, 
ane September 2, 1930. 
Present:—Mr. Oarr, Officiating Ohief 
Justice, Mr. Justice Cunliffe and Mr. 
Justice Das, : 
COMMISSIONER or INOOME TAX 
— REFEREE 
versus 
M. 8. K. OHETTYAR Firm— RESPONDENTS. 
Income Tax Act(XI of 1922), ss. 22 (4), 28 (4), 27, 
89—Notice to produce books—Non-complianee—Assess- 
ment under s. 28 (4)~Appeal to Assistant Commis- 
sioner, competency of —Proper remedy. : 
Where an assessee to whom a -noties has been 
issued by an Income-tax Officer under s. 22 (4) of the 
Income Tax Act, calling upon him te produce certain 
account books states that he has ne such books and the 
Income-tax Officer, holding that this statement is un- 
true makes an assessment under s. 23 (4) of the Act, 
the assessee has no right to appeal to the Assistant 
Commissioner under s. 30 (1) of the Act. His proper 
remedy isto make an application under s. 27 and, 
thereafter, toappeal if the decision is against him. 


Mr. A. Eggar, Government Advocate, for 
the Orown., 
-© Mr, Doctor, for the Respondents. 


JUDGMENT. 

Carr, Offg. C. J.—This is a reference 
by the Commissioner of Income tax under 
s. 66 (2) of the Income Tax Act. The facts 
are very simple, 

- The respondents, the M. K. 8. Ohettyar 
Firm, carry on business in the Pegu District 
and haves branch at Tamatake, In con- 
nection with the assessment of income-tax 
the Income tax Officer issued to them a 
notice under s. 22 (4) of the Act calling 
upon them to produce the books of the 
Tamatake branch. These books were not 
produced and the assessees stated before 
the Income-tax Officer that they kept no 
books at that branch. The Income-tax 
‘Officer did not believe the statement and in 


his order gave reasons for supposing that 


books must be msintained at Tamatake. 
He held, therefore, that the assessees had 
failed tocomply with all the terms of the 
notice under s. 22 (4) and made the assess- 
ment under s, 23 (4) of the Act. 
. Tho assessees then filed an appeal be- 
fore the Assistant Oommissioner who dis- 
missed it on the ground that under the 
proviso to s. 30(1) of the Act the appeal 
was*barred. He held that the proper 
remedy ior the appellant was to have made 
an application to the Income-tax Officer 
under s. 27 of the Act and inthe event of 
that application being refused then to have 
filed an appeal. 


so BI 
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The question referred is :— 

“In the circumstances of this case does 
the assessees’ remedy lie in adirect appeal 
to the Assistant Commissioner under 8. 
30 (1) of the Income Tax Act or in an ap- 
plication to the Income-tax Officer under s. 
27 of the said Act.” 

# I have no doubt whatever that the Assist- 
ant Commissioner was right in holding 
that no appeal lay. The proposition put 
forward by the learned Advocate for the 
respondents is, I think, entirely unsustain- 
able. The proviso tos.30(1) of the Act is 
very clearand definite. The whole argu- 
ment is that the respondentsin fact had 
nosuch books as those called for and, 
therefore, in not producing them they were 
not failing to comply with the notice. The 
question whether the assessees had or had 
not in fact such books was a question of 
fact for the decision of the Income-tax 
Officer. He decided that the assessees had 
such books‘and that, therefore, the assessees 
had failed to comply with the terms of the 
notice. That was a decision entirely within 
his jurisdiction and on that decision he 
acted. quite properly in making the assess- 
ment under s. 23 (4). In effect the respond- 
ents’ contention is that merely because 
they said that they had no such books, 
therefore, the Income-tax Officer could not 
make the assessment under s. 23 (4). The 
effect of this argument carried to its logical 
conclusion would be that in every case in 
which non-compliance with the terms of the 
notice was not admitted, the Income-tax 
Officer would be debarred from making 
the assessment unders, 23 (4), This con- 
clusion is clearly notjustified by anything 
in the Act itself and I can see no reason 
whatever for holding that the proviso to s. 
30 (1) does not apply in this case, In my 
opinion it clearly does apply and the 
appeal was barred. The fact that an appli- 
cation under s. 27 would have had to be 
based on grounds which had already been 
urged by the respondents before the 
Income-tax Officer would not, I think, be 
any bar in making such an application, 
My opinion, therefore, is that the respond- 
ents’ proper remedy wasto have made an 
application under s. 27 and thereafter if the 
decision was against them to have appealed. 

I would answer the reference accordingly 
aud direct the respondents to pay the costs 
gl tio Odmmissioner of ° Income-tax, three 
gold mohurs. 

Cunliffe, J.—I concur. 

Das, J.—I concur. 

As Answered accordingly. 
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RANGOON HIGH COURT. 
Civit MISOELLANEOUS APPEAL No, 126 
oF 1930. 
January 28, 1931, 
Present:—Mr, Page, Chief Justice 
and Mr, Justice Das. 

Tae OFFICIAL ASSIGNEE or Tag 
-HIGH COURT or JUDICATURE «T 
RANGOON— APPRLLANT 
TETSUS 
MAUNG NYUN MAUNG—Responpzat. 

Presidency Towns Insolvency Act (III of 1909), s. 
60 (2)— Income "—Construction—Ejusdem generis, 

The term “income” in s. 60(2), Presidency Towns 
Insolvency Act, must be construed as ejusdem generis 
with “salary ” and the Court has jurisdiction under 
s. 60 (2) in respect only ofthe insolvent’s salary or 
income in the nature of a salary. 

Ex parte Benwell (1) and In re Shine (2),referred to. 

Where under the terms of a settlement deed the 
insolvent was entitled, inter alia, to receive a share 
of the income of certain immoveable property 
amounting to about Rs. 250 a month: 

Held, that such income was not salary or income 
in the nature of a salary within s. 60 (2). 


Civil Miscellaneous appeal against an 
order of the High Oourt in the Original Side 
in Oivil Insolvency Oase No. 13 of 1930. 

Mr. Doctor, for the Appellant, 

Mr. Aiyangar, for the Respondent, 


JUDGMENT.—Under the terms ofa 
deed of settlement dated the 5th May, 1908, 
the respondent became entitled, inter alia, 
to receive a share of the income of certain 
immoveable property amounting to about 
Rs. 250 & month. 

The respondent was adjudicated insol- 
vent on thez3rd January, 1930, and under 
s. 2(e) and 52 (2) (a) of the Presidency 
Towns Insolvency Act (III of 1904) such 
income became property of the insolvent 
divisible among his creditors. 

On the 14th of May, 1930, the insolvent 
presented a petition to the Court in which 
he prayed that out of the said income 
Rs. 125 a month should be -allowed to him 
as maintenance under the pravisions of 
s. 60 (2) of the Act, Bection 60 isin the fol- 
lowing terms:— 


“60 (1) Where an insolvent is an officer. 


of the Army or Navy or of His Majesty’s 
Royal Indian Marine Service, or an officer 
or clerk or otherwise employed or engaged 
in the Oivil Service of the Orown, the 
Official Assignee shall receive for distribu- 
tion amongst the creditors so much ofthe 
insolvent’s psy or salary liable to attach- 
‘ment in exceution of a decree as tlie Court 
may direct. 

(2) Wherə an insolvent isin receips ofa 
salary cr income other than as aforesaid, the 
Oourt may, at any time after adjudication 
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and from time to time, maké such order 
as it thinks just for the payment to the 
Official Assignee for distribution among the 
creditors of so much of such salary or 
income as may be liable to attachment in 
execution of 8 decree, or of any portion 
thereof.” 

The learned Judge upon this applica- 
tion passed an order under s..60 (2) direct- 
ing the Official Assignee to allow the 
insolvent toenjoy half of the income that 
he received from the trustees, viz., Re, 175. 

Tn our opinion the learned Judge had no 
juriediction to pass such an order under 
e. 60 (2). Section 60 (2) refers to cases 
“Where an insolvent is in receipt of a 
salary or income, other than that referred 
toins, 60 (1).” In our opinion the term 
“income” in s, 60 (2) must be construed as 
ejusdem generis with “salary” and the’ 
Court has jurisdiction under s, 60 (2) in 
respect only of the insolvent’s salary or 
income in the nature of a salary, Ex parte 
Benwell (1) and In re Shine (2). The income 
which the insolvent was entitled to receive 
outof the trust property clearly was not 
salary or income in the nature of a salary 
within s. 60 (2). 

For these reasons, in our,opinion, the 
appeal must be allowed, and the order 
under appeal set aside. We desire to add 
that the order which we now pass is without 


prejudice to any application for an allow- . 


ance that the insolvent may elect to prefer 
under s. 75 (2) of the Insolvency Act. The 
costs of both parties will come out of the 
estate. =. 
a. Appeal allowed, 
(1) (1895) 114 Q. B. D. 301; 54 L. J. Q. B. 53; 51 L. T, 
677; 33 W. R. 242. 


(2) (1892) 66 L. T. 146; 1 Q, B. 522; 6l L.J. Q.B. 
W. R. 386; 9 Morrell 40. 


RANGOON HIGH COURT. 
First O1ryvıL APPRAL No. 16 oF 1928. 
September 9, 1930, 

Present :—Mr. Justice Otter and Mr. e 
Justice Brown. 
MA NI— APPELLANT 
versus A 
MA SHWE PU AND OTHERS—RESPONDENTS, 


Burmese Buddhist Law—Inheritance contemporane- 


. ous marriages—Children by one wife, whether entitl- 


ed to inherit to property of other wife. 
Under the Burmese Buddhist Law when a husband 


has two wives living at the same time intwo entire- - 


ly separate establishments, the children by the one 
?, 
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wife are got entitled to share in the property of the 
other wife. [p. 54, col, 2.] 

Ma Hpan v. Ma Ngwe 8a (1), Ma Khin v. Kin Kin 
(2) and, Maung Ye Gyan v. Ma Hnit (3), referred 
to 


- Firat appeal from the judgment of 


the District Court of Pakokku in Oivil Suit. 


No. 8 of 1427. 
Mr. Sanyal, for the Appellant. 
Mr. Ko Ko Gyi, for the Respondents, 
JUDGMENT. 
Otter, J.—In suit No. 8of the District 
eOourt of Pakokku, the appellant sued for 
the recovery of possession of certain lands 
and some timber, particulars of which are 
givenin a list marked A, and valued at 
Rs. 13,340; and certain moveable pro- 
perties shown in a list marked B, and 
valued at Rs. 1,276 8; less Rs. 1,200 relat- 
ing to certain funeral expenses, for which 
the appellant admits liability. 

The appellant is the niece of a woman 
called Ma Shwe Mya, who died on the 27th 
of March, 1927, and she claimed, inter alia, 
to be the adopted daughter of the said Ma 
Shwe Mya. 

The first husband of Ma Shwe Mya was a 
man called U Than Si (deceased), during 
the coverture with whom the appellant 
claimed to be adopted. 

Some time after the death of U Than Si, 
Ma Shwe Myacohabited with a man called U 
An, who died on the lst of January, 1927. 


The lst respondent is the wife, the 2nd, ` 


3rd, 4th and 5th respondents are -the 
children and the 6th respondent is the 
grandson of U Anand the lst respondent, 
the remaining respondents being added as 
tenants or otherwise interested in some of 
the properties in dispute. 

The bulk of the property is in the posses= 
sion of the 2nd respondent Maung Po Ohe, 
who purports to hold it on behalt of the 
respondents Nos. 3,4,5 and 6,as the only 
heirs of Ma Shwe Mya,on the ground that 
the latter was the wife of U An. 

It will beseen, therefore, that the contest 
resolved itself into one as between an al- 
leged adopted daughter on the one hand, 
and the step-children, together with a step 
grand-child, upon the other. 

“The learned District Judge came to the 
conclusion that the appellant was the kit- 
tima adopted child of Ma Shwe Mya but 
furthersheld that filial relationship batween 
her and her adoptive parent was severed ; 


and after arriving at certain other conclu. 


sions, to which it is unnecessary to refer, he 

dismissed the suit, l | 
Upon appeal to a Bench of this Court, the 

-learned Judges were satisfied that the rela- 


et 
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tionship in kittima adoption was proved 
and it was also found that the relationship 
was not severed. Z 

This Court also agreed with the view of 
the lower Court that Ma Shwe Mya was, in 
fact, the legal wife of U An. 

Upon these findings it was held that the 
appellant was entitled to inherit atleast a 
share in the estate of Ma Shwe Mya and the 
case was remanded to the District Court for 
further evidence to be taken upon the fol- 
lowing issues :— eee 

“(11 Which, if any, of the properties in 
suit were acquired during Ma 
Shwe Mya’s marriage with U Than 
Si? 

(2) Which, if any, of the properties in 
suit were acquired by Ma Shwe 
Mya after the death of U Than Si 
and before her marrisge with U 


An? 

(3) Which, if any, of the properties in 
suit were acquired after Ma Shwe 
Mya’s marriage with U An and 
in what way? l 

(4) What is the share to | which the 
plaintif is entitledin such pro- 
pertiss ?” 

That has now been done, and the find- 
ings are i— f ; 

(1) That lands Nos. 51 to 55 inclusive 
(in list A) were acquired during 
Ma Shwe Mya’s marriage with U 
Than Si; f 

(2) that the remainder of the lands in 
Ex. A were acquired during her 
widowhood as her share in the 
estate of her father, a man called 
U Tha Dun; ; | 

(3) that the moveable properties in 
Ex. B and a house appearing in 
Ex. A were acquired during the 
marriage of Ma Shwe Mya with U 
An as lettetpwa property He 

(4) that the appellant is entitled to 
inherit the whole of the lands and 
the house in Hx. A, but that she 
is entitled to nothing out of the 
moveable properties in Ex. B as 
they have been absorbed in the 
funeral expenses to which I have 
referred. 


In-the appeal to this Oourt, the first 
question to be disposed of is whether, as a 
matter of Burmese Buddhist Law, the 
children of U An are entitled to any of the 
property of Ma Shwe Mya, quite irrespec- 
tive of the time when such was acquired 


_by her, ° 
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It is scarcely necessary to point out that 
if it be the law that the children of U An 
are so entitled, the nature of their interest 
may (as this Court apparently thought) 
well depend upon the time or times at 
which the property was acquired by Ma 
Shwe Mya, e.g, there may be a distinction 
in this regard between property acquired 
(a) during her coverture with her first 
husband, (b) during widowhood, and (c) 
during her coverture with U An. 

Firat of all, however, it must be establish- 
ed.that the children of U An are entitled 
to share at allin the property of Ma Shwe 
Mya quite irrespective of such considera- 
tion as I have just referred to. 

On behalf of the respondents it was 
argued by Mr. Ko Ko Gyi that the appel- 
Jantontheone hand and respondents Nos, 1 to 
6 upon the other are entitled, each toa half 
of the joint property of Ma Shwe Mya and 
U An. He admits that there is no decided 
case bearing with any directness upon this 
matter, but hereferred to certain sections 
of U Gaung’s Digest in support of his 
contention, viz.; 


Section 232.—At page 295 appears the 
illustration of a widow having a son, who 
marries a widower, also having ason, and 
then dies leaving issue by that marriage. 
The husband marries a third time, and 
also dies, but leaving issue by the third 
marriage. 

According toan extract from the Cittara, 
the property acquired during the second 
marriage is to be divided into six shares, 
The sons of the wife by her first marriage, 
each is to get one share, and the children 
of the last marriage, also one share, while 
the children of the second marriage are to 
get three shares, 


Other methods of division in similar 
circumstances appear in this extract, but 
it will be observed that the marriages in 
all the examples given are successive mar- 
Tiages. 

Section 238.—A number of extracts from 
Dhammathats appearing in this section were 
also referred toand the most relevant of 
these appears to be the third example from 
Pyu, where it is laid down that when a 
husband and wife each have children by a 
former marriage, the whole of the property 
acquired during*the former marriage, of the 
husband or the wife, reverts to his or 
her child of that marriage, and the 
children of thesubsequent marriage are to 
have noclaim to such property even in the 
case of the death of one of the rival heirs. 


1311. Ò. josi 
They receive, however, the property acquit- 
ed duringthe subsequent marriage. 

Here again successive marriages are dealt 
with, and it would seem that this extract is 
not of much assistance in the present case. 

Section 295 —Here an extract from the 
Manugye lays down the rule of partition 
between step- children and their step- 
mother’s co-heirs, where a father marries 
again and both father and step mother die 
leaving no ofispring by the marriage. 

It would seem unnecessary to set out the 
rule there given, for not only were the mar- 
riages successive but the rule of partition 
between the step-children and the co-heirs 
the step-mother may well be different from 
the rule which ought to apply in the 
present case. ` 

An extract from para, 222 of the At- 
tasankhepa Vannana Dhammathat was 
also mentioned, and certain complicated 
methods of division between the son of a 
father by a former wife, the son of a step- 
mother by aformerhusband and the son of 
the father and step-mother are given. 

It would not appesr that any great as- 
sistance may be derived from this exrtact- 
or any of the extracts to which attention 
was called, unless, of course, authority exists, 
orit should be held that the principles 
there laid down and which may well apply 
to successive marriages should apply to the 
present case. : 

There can be no doubt, however, upon the 
evidence that in the present case the two 
marriages of U An were contemporaneous, 
at least for a number of years. 

Moreover, it is also plain that Ma Shwe 
Mya, at all material times lived in a house 
separate from U An'sother establishment, 
and that there was no joint living as bet- 
ween her and any of the members of the 
household of U An and his other wife the 
first respondent. 

It would seem clear, therefore, that it 
may well beat least a matter of doubt 
whether the principles of division which 
have been held tc apply to successive 
marriages should apply to contemporaneous 
unions especially where the two families 
were not joint but separate, and where, 
therefore, the conditions differ materially 
from those existing in the majority of 
reported cases. Of such there are g large 
number in the books, and it will be neces- 
sary torefer toat least one of these at a 
later stage. 

It must be remembered that this is not 
a contest as between U Anon theone side 
and the adopted daughter of Ma Shwe 


e 
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‘ Mya gn the other, but it is between the 
latter and first wife of U An and their 
children none of whom enjoined joint live- 
lihood with Ma Shwe Mya at any time. 

I would refer first to Chapter 8 of Book 
X of the Manugye Dhammathat, which 
authority must now, of course, be regarded 
as of first importance. 

The material portion is: — 

“Tf a man and woman, having each child- 
ren shall marry and have a common 

. family, the two laws for the partition of the 
property between the man and the children, 
on the death of the woman are these......” 

Then follows the rules for partition, 
which depend partly upon whether the 
woman or the man dies first and also upon 
the time when the property was acquired. 

I observe that in} Lahiri’s “Principles of 
Modern Burmese Buddhist Law ” at page 
164, in quoting this extract, the learned 
author prints the words “have a common 
family” in italics. The objectof this is, 
I suppose, to lay stress on the presence of 
the common element. 

We referred to the recent case of Ma 
Hpan v. Ma Ngwe Sa (1). In that case the 
material portion of the headnote is:— 
“Where a Burman Buddhist husband has 
had more wives than one, all at the same 
time, property inherited by one of the 
wives during marriage ifstill in existence 
at the death of the husband and wife, de- 
scendsto the children by that wife, and 
the children by other wives can lay no 
claim to succeed to it.” 

In that case, the learned Judge of this 

Court, himself a Barman- Buddhist, refer- 
red tothe earlier case of Ma Khin v, Kin 
Kin (2), which was decided by my learned 
brother when he was the Judicial Oom- 
missioner of Upper Burma. In that case 
the headnote is “that where a Burman 
Buddhist has had more wives than one, 
property inherited by one of the wives 
during marriage, if still in existence at 
the death of the busband and wife, de- 
acends to the children by that wife, and the 
children by other wives can layno claim 
to succeed to it.” 
- Iv would appear from the report of Ma 
Khin’s case (2)that the two marriages were 
contemporaneous, In Ma Hpan's case (1) 
the marriages were successive. 

When Ma Khin’s case (2) is examined fur- 
ther it will be seen that the important ques- 
tion was whether the property inherited by a 

(1) 120 Ind, Cas. 901; 7 R. 526; A. I. R. 1929 Rang. 
343; Ind. Rul. (1930) Rang. 69. | 
| (2) 63 Ind, Cas, 814; 4 U. B, R. (1921) 11, 


. 
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wife could be said to be lettetpwa (viz., 
joint family property) or not. It was held 
that it was not, and that wheréa husband 
has had more wivesthan one, the property 
inherited by one of those wives during 
marriage, ifstill in existence at the death 
of the husband and wife, descends to the 
children by that wife. Itis not clear from 
the report whether the children of the first 
marriage lived with their father and step- 
mother after their own mother’s death ; but 
what does emerge is that one of the reasons 
for the decision was the fact that the pro- 
perty was property inherited by the firat 
wife and not hnapazon (acquired by the 
joint efforts of both), and that it descended 
to the children of the wife who inherited it. 

In the present case it is admitted that 
the property was lettetpwa property, and 
the question as to when it was inherited 
need not be examined at present. 

In Ma Hpan's case (1), the learned Judge 
of this Court is reported to have quoted an 
extract from the Manugye as appearing in 
“s. 207” of Kinwun Mingyi’s Digest, which 
is as follows:—“The rule of partition 
among several wives who live in the same 
house and eat out of the same dish with 
the husband shall apply, mutatis mutandis, 
to partition among their sons.” 

It should be observed that the extract 
seeme to be from s. 209 of the Digest and 
not s. 207. 

The learned Judge goes on to quote the 
rale of partition “among several wives" 
laid down in s. 286 of the same Digest, 
which is:—-“Several wives live together in 
the same house and eat out of the same 
dish with the husband. Each of them 
shall retain the property brought by her 
to the marriage or the property acquired 
by inheritance from her parents subsequent 
to the marriage or the property given her by 
the husband asa marriage portion, 

The learned Judge then observed that 
that rule of law applies to a case where 
a Burman Buddhist husband has more 
than one wife at the same time. 

Thus, in a case wherethe wives all live 
and eat together, the law seems to be that 
each of them retains her own lettetpwa pro- 
perty ; andit may be remarked that each 
wife retains her lettetpwa property whether 
it was inherited byher before or during 
the marriage. . 

The learned Judge in Ma Hpan’s case (1) 
went on to point out that in the case before 
him, the second wife was married after the 
death of the first, and the third was marri- 
ed after the divorce of theesecond, and 


ðt 


said that the deceased did not have the 
three wives at the sametime. He, therefore, 
held that the children of the first deceas- 

“ed wife were entitled to three-quarters of 
the inherited property of their mother, and 
the children of the third divorced wife were 

_each entitled to a quarter share therein. 

-~  As-I have pointed out, however, it is 
perfectly clear that the learned Judge 
would have decided that where a man 
has more than one wife atthe same time, 
where they all live together, each of those 
wives issolely entitled to her lettetpwa pro- 


. perty, and this appears in the headnote as ` 


“having been decided in the case; yet, of 
“course, the remarks of the learned Judge 
were, in fact, obiter for they were upon 
materials which were not then before him. 
It may be taken, therefore, that upon 
the authority of the Dhammathat from s. 
285 of the Digest, he would undoubtedly 
have decided in that sense had it been 
necessary so to do. 
. Moreover, I observe that the Dhamma 
Dhammathat appearing in 5.286 of the 
Digest agrees withthat quoted in Ma Hpan’s 
case (1),and it may well be argued, there- 
fore, that where there are contemporaneous 
marriages, and where the wives all live to- 
géther, they each retain their lettetpwa 
property. It would seem reasonable to hold, 
therefore, that a fortiori this would be so 
` in a case where there is no such joint living. 
_ It is true that there is apparently no 
` case, 80 far as I know, where the facts are 
on all fours with those in the present case; 
but Chapter 8 of Book X of the Manugye 
seems to me to point to the conclusion 
that the question whether the family is 
common or not must be regarded, and the 
extract from s. 286 of the Digest seems 
strongly to support this view, 

The importance of joint livelihood in 
relation to rights in property of members of 
families is well-established in Burmese 
Buddhist Law. I need only mention the 
law as to the rights ofthe orasa child or 
the kittima child. Separate living destroys 
such rights. 

Again in Ma Hpan’s case (1) it would seem 
plain that if the marrieges had been con- 
temporaneous the learned Judge would 
have come to a different conclusion; and each 
wife would have been held solely entitled 
to herown leitétpwa property. P 

It is unnecessary to consider here what 
the position would have been if Ma Shwe 
Mya had lived jointly with U An, the lst 


respondent and their children, They clearly ` 


_ did not. [he marriages were contempo- 
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raneous and the households’ separate, and 
I think the extracts and authorities te which 
I have referred are sufficient to justify the 
view that the ist respondent and‘ her 
childern by U An are not entitled to share 
in the property of Ma Shwe Mya, ae 
That being se, this appeal must succeed 
and the appellant is entitled to a decree 
for the recovery of the properties contained 
in the list marked A and attached to the 
plaint. She is also entitled to the properties 
in list B, but as she values them at 
Rs, 1,276-8 and admits liability in the sume 
of Re. 1,200, I think the view of the Addition- | 
al Judge of the District Oourt was correct 
apd the respondents Nos,1 to 6 may be 
allowed to keep these properties. The 
appeal is, therefore, allowed and the decree 
of the 20th April, 1928 isset aside, The 
appellant will, therefore, be given a decree 
for possession of the property as directed 


_ with costs on Rs. 13,340 in this Court and 


also in the District Oourt as against res- 
pondents Nos. 1 to 6, As against the remain- 
ing respondents, the appellant will have a 
devlaratory decree that she is the owner of 
the property in Schedule A, without costs. 
Brown, J.—I have had the advantage 
of reading the judgment of -my learned 
brother, and I am in general agreement 
with the conclusions come to by him. 
Although the Dhammathats in certain 
cases provide for step-children inheriting 
from their step-parents, even where the 
step-parent has left children of his own, 
in all these cases the different marriages 
appear to have been successive marriages. 
If one of a Burmese Buddhist couple dies 
leaving children, and the survivor then 
marries again, the general principles 
underlying the provisions of Buddhist Law, 
as I understand them, are that, in ordinary 
cases, the children of the first marriage are 
regarded as not having severed relations 
with their surviving parept and as still 
forming one family with the surviving 
parent and his or her second wife or ° 
husband and their children: the whole 
family is still regarded asa joint family 
and on- the death of the last surviving 
parent or step-parent, all the members gf the- 
family are entitled to share in the common 
estate. But 1 can see no reason fcr applying 
the same principles to a case where a man 
is married to two women at the same time 
and has maintained the two women in 
entirely separate house-holds and there 
has been in no sense any joint living 
between: the- children of the two wives. In 
accordance with the principles laid down 
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. than Ma Ni would have to the 
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in Ma Paing’s case , a Burmese Buddhist 
marriége must be regarded in a sense as a 
partnership between the husband and wife, 
It seems to me. that when a husband has 
two wives living at the same time in two 
entirely separate establishments, these must 
be consideréd to be two separate partner- 
ships with regard to the property of the 
two marriages; and there is no reason why 
the children of the one marriage should be 
held to have any interest whatever in the 
partnership property of the other marriage. 
There do not appear to be any judicial 
decisions, nor is there any passagein any 
of the Dhammathais, dealing precisely with 
such a case. . 

In the case of Maung Ye Gyan'v. Ma Hnit 
a claim for Letters of Administration 
ad been made to the estate of one Ma Sa 
Be. The claimant was the step-child of Ma 
Sa Be. He was opposed by certain persons 
who claimed to be kittima adopted children 
of Ma Sa Be. It was held thatif the ob- 
jectors had been, as they alleged, adopted 
as children by Ma Sa Ba, they would have 
been entitled to the estate to the exclusion 
of the applicant, The circumstances of that 
case were not similar to those of the present 
case; nor were the reasons for the decision 
given. The decision, however, follows one 
of the ordinary accepted principles of Bud: 
dhist Law that a nearer relation excludes the 
more remote. : 

Ma Niin the present case has been held 
to be the kittima adopted child of Ma Shwe 
Mya and U Than Si. She must, therefore, 
be treated in the same way as though she 
were Ma Shwe Mya's 
other things being equal; she excluded 
entirely Ma Shwe Mya’s step children. 

Ma Shwe Mya was predeceased by U An 
only by afew months, but I see no reason 
for supposing that on U An's death, his 
children by his wife, Ma Shwe Pu, could 
have made any claim to. the joint property 
of U Anand Ma Shwe Mya. According to 
my view of the position, they were in no 
sense members of the household of U An 
and Ma Shwe Mya, and they have no more 
claim to the Property of that marriage 
property 
= the marriage of U An and Ma Shwe 

u. - 


The bulk of the property in dispute in the 
present case was either brought by Ma Shwa 
Myatoher marriaga with U An or was 
inherited by her during her coverture 
with U An. The remainder consisting 
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55 
of moveable property is described 
by the” second defendant as property 
acquired by Ma Shwe Mya during 


her coverture with U An. We have not, 
therefore, here to consider the case of any 
property which was the payin of, or in- 
herited by, U An, or as to which it could be 
suggested that it was the joint property of 
U An and both his wives. 

I: am of opinion that Ma Ni is the sole heir 
to the estate of Ma Shwe Mya. 

The value ofthe moveable property has 
almost entirely been utilized in funeral 
expenses, and a decree can be given, 
therefore, only for possession of the immove- 
able properties. 

The first six respondents are the only 
respondents who have contested this appeal. 
The other respondents have been added on 
the ground that they are tenants of various 
immoveable property ; it does not seem to 
me that they should have been included as 
parties to this litigation at all. It would 
appear as though some of them have been 
tenants for many years, and I think that the 
decree against them should be a declaratory 
decree only. 

I, therefore, agree in passing a decree for 
possession of the property’shown in Schedule 
A, attached tothe plaint against the first 
six respondents, and as regards the other 
respondents, a declaratory decree thatthe 
appellant is the owner of these properties, 

I would allow costs on the value of the 
immovesble properties against respondents 
Nos. 1 to 6in both Courts, 

A, Appeal allowed, 


RANGOON HIGH COURT. 
OUivuL Rravrar Suir No, 540 oF 1929. 
December 19, 1929, 

Present :—Mr. Justice Chari. 
MAUNG BA LAT—Ptaintire 
versus 
Tan LIQUIDATOR, KEMMENDINE 
THATHANAHITA CO OPERATIVE 
SOOIETY— DEFENDANT. 

Burma Co-operative Societies Act (VI of 1922), ss. 4, 
49—Order of Liquidator in respect of time-barred debt 
due by member—Suit to set aside order, maintainabil- 
ity of. ° e 

oo ine as the Liquidator acted or purported to 
act under s. 47 of the Burma Co-operative Societies 
Act, his acts cannot be challenged in a Court of law 
merely on the ground that he ignored the law of 
limitation. [p. 56, col. 2.) 

Maung Aung Nyein v. Maung Gdie (1), followed. 
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' Section 47, cl. 2 (b), of the Burma Co-opera- 


tion Societies Act, confines the powers of the 
Liquidator to a determinationof debts payable or con- 
tributions tobemade orremaining to be made by 
the members or past members only,so that, unless 
the debtor isalsoa member, the Liquidator will 
have no jurisdiction whatever to act unders. 47, and, 
if he isa member, he certainly has jurisdiction to 
act under s. 47. [p. 57, col. 1.] 

Mr. Robertson, for the’ Plaintiff, 

Mr. Leach, for the Defendant. 

SUDGMENT.—This is a suit filed by 
Maung Ba Lat who, his Counsel admits, 
was a member of the Kemmendine 
Thathanahita Oo-opsrative Society against 
Liquidator for a declaration that the decree 
passed against him by the Liquidator in 
proceedings No. 173 of 1928 is null and 
void, and for a further declaration that 
the Small Oause Court had no jurisdiction 
to cause the decree to beexecuted. The 
word ‘‘decree” is used rather loosely but 
it can be read as the orders by the Liqui- 
dator instead of decree because s. 47 of the 
Burma Oo-operative Societies Act provides 
that such orders are executable by a Oivil 
Court having local jurisdiction in the same 
manner as a decree of that Court. 

In the plaint it is alleged that s, 49 of 
the Burma Oo-operative Societies Act is 
ultra vires of the Legislature, but, the 
learned Counsel for the plaintiff has given 
up this contention. His sole srgument is 
that the Liquidator in passing an order 
against the plaintiff did not follow the 
procedure laid down in s. 47 as no notice 
was served on the plaintiff prior to the 
passing of the order and that he acted 
illegally or that his act was ultra vires 
inasmuch as the debt in respect of which 
the order was passed was time-barred before 
the liquidation. ` 

The relevent sections in the Burma Co- 
operative Societies Act have been consider- 
ed in this Court in more than one case, 
and attention has been ‘drawn to the 
‘anomaly resulting from these provisione. 

In Maung Aung Nyein v. Maung Gale 
(1) I held ‘that a Civil Court executing an 
order of a Liquidator had no power to 
refuse execution on the ground that the 
Liquidator had no jurisdiction to pass an 
order and that, therefore, his order wes a 
nullity. The same ‘view was taken by Mr, 
Justice Ormiston in Civil Revision No. 199 
of 1928 where he had specifically drawn 
attention to the working of the provisjors 
of this Act and the injustice to which it 
may lead in some cases, These two are 
cases which came up in revision to this 


(1) 120 Ind. Oas. 908;7 R. 533; A.I. R. 1 pA 
Ind, Rul. (1930) Rang. 76, ; A. I R. 1930 Rang. 18; 
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Court from orders of the Court executing 
the orders of Liquidators in thé same 
manner as a decree. But, in still another 
case, Civil Second Appeal No. 650 of-1928 
the question which arose was -exactly 
similar to the question which arises here. 
The Liquidator of the Paungde Oo-oper- 
ative Society purporting to act under 
s. 47 of the Act issued orders to certain 
persons to pay up the amounts due by 
them. In three cases in which it was 
ordered, it was alleged, exactly as it 
is alleged in this case, that the debts had 
become time-barred. The trial Courts 
held that they had nojurisdiction and the 
matter came up in appeal to this Oourt, 
and Mr, Justice Maung Ba considered the 
construction of s. 49 of the Act. He was 
of opinion that s. 49 of the Act was quite 
clear in its terms and held that if the order 
passed were within the powers of the 
Liquidator the Civil Oourts by virtue of 
s. 49 would have no jurisdiction to interfere 
with that order. It is unnecessary to 
consider whether the limitation put by 
Mr. Justice Maung Ba is correct, but taking 
the ruling as it. stands, it shows that so 
long as the Liquidator acted or purported 
to act under s. 47 of the Burma Co-oper- 
ative Societies Act his acts cannot be 
challenged in a Court of law merely on 
the ground that he ignored the law of 
limitation, Mr. Justice Maung Ba also 
drew attention to the fact that till the Local 
Government makes rules giving appeals 
in such cases there is no remedy provided 
in law in respect ofthe Liquidator's acts. 
lt will be noticed that s. 3 of the Limita- 
tion Act in its explanation states that in 
the case of a claim against a Company a 
suit will be deemed to have been instituted 
when the claimant first sends in his claim 
to the Official Liquidator imlpying that 
the Official Liquidator when deciding the 
claims against the Oompany will haveto 
consider the provisions of ‘the Limitation 
Act. But s.3 does not apply to the case 
of a claim by a Liquidator because such a 
claim would ordinarily have to be made 
in a Oourt of law on whom s. 3 of the 
Limitation Act is binding. ° 
It may be argued that in the case ofa 
debt due to the Company the Liquidator 
is in the position practically of a creditor, 
and the effect of s, 47 of the Burma’ Oo- 
operative Societies Act is to make him also 
a Judge in his own cases. This would be 
a grave state of anomaly if the Liquida- 
tor were empowered to pass orders against 
the liabilities of strangers, buts, 47, cl, 
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2 (b) confines the powers of the Liquida- 
tor to a fetermination -of debts payable or 
contributions to be made or remainiag to 
be made by the members or past members 
only, so that, unless the debtor is also a 
member, the Liquidator will have no 
jurisdiction whatever to act under s. 47, 
and, if he is a member, he certainly has 
jurisdiction toact under s. 47, and, even 
if his order were illegal in the sense that 
it ignores the Limitation Act, it cannot 
be interfered with bya Oivil Court. If I 
were to hold that this Oourt has jurisdic- 
tion in the matter, I would, in an indirect 
way, be allowing an appeal against the 
Liquidator’s orders which the Act does not 
give to an aggrieved party. Iam, there- 
fore, of opinion that this Oourt has no 
jurisdiction in the matter and that thesuit 
will, therefore,have to be dismissed with 
costs, Advocate’s fee 4 gold mohurs. 
A. Suit dismissed. 


RANGOON HIGH COURT. 
OIVIL MISORLLANEOUS APPEAL No. 35 oF 1930. 
December 8, 1930. 

Present :—Mr. Justice Ounliffe and 
Mr. Justice Oarr. 

LALJEE SERANG—APPESLLANT 


VETSUS 
OCHANDER BHAN SHUKUL 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 89, O. XXIII, 
r, $8—Arbitration Act (IX of 1899)—Agreement by par- 
ties to suit to refer.to arbitration—Power of Court to 
confirm award by decree—Arbitration Aet, applicabil- 
ity of—Inherent power of Court. 

Where parties to a suit engage in arbitration with- 
out an order ofthe Oourt the award in that arbitra- 
tion can be confirmed inthe terms of a decree. [p. 
58, col. 2.] 

The .words‘any other law for the time being in 
force’ in s. 89, Civil Procedure Code, refer only to 
O.XXII, r. 3 of the Code. [ibid.] 

In O. XXIII, r. 3, Civil Procedure Code, the words 
‘by any lawful agreement or compromise’ include 
arbitration proceedings. [ibid.] 

Mercantile Investment & General Trust Co. v. The 
International Company of Mexico (1), Miles v. New 
Zealdénd Alford Estate Company (2), In re the 
Guardian Assurance Company (3)and Chanbasappa 
v. Basalingayya (4), referred to. 

Dekari Tea Company v. Indian General Steam 
Navigatton Co. (5) and Amar Chand Chamaria v. 
Banwari Lal Rakshit (6), dissented from. 

Ghulam Khan v. Muhammad Hassan (7), explain- 


ed. > 

Quite apart from O. XXIII, r.3, Civil Procedure 
Code, the Court had an inherent power to confirm any 
reasonable agreement between the parties appearing 
before it. [p. 59, col. 1 
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Per Cunliffe, J. (Carr, J. contra)—The Arbitration 
Act deals only with arbitrations initiated by agree- 
ment between parties who are not in litigation before 
the Courts. [p. 59, col. 2.] 

Civil miscellaneous appeal from an order 
of Original Side in Civil Regular Suit No, 
457 of 1930. 


Mr. Halkar, for the Appellant. 
Mr. K. C. Bose, for the Respondent, 


JUDGMENT. 

Cunliffe, -J.—The point of law in this 
appeal, and it is the sole point raised, may 
be stated as follows: ‘‘Where parties to a 
suit engage in arbitration without an order 
of the Court, can the award in that arbitra- 
tion be confirmed in the terms of a decree?” 

As farasl know this question is res in. 
tegra in Burma. I can find no decision 
of this Court, or the late Ohief Court, deal- 
ing with this problem, There is also so 
much divergence of judicial opinion in 
India on the question that it seems tome 
that no useful purpose would bs served by 
examining in detail all the conflicting 
decisions. 

In the Court below, the learned Judge 
decided the point in the affirmative, but he 
gave no detailed reasons for so doing. 
Apparently the notes in Mulla’s Edition of 
the Oivil Procedure Oode appended to 
O. XXIII,r. 3 were quoted tohim. His 
decision appears to have been basedon the 
numerical majority ofthe opinions express- 
ed in the different Indian High Courts, I 
propose, therefore, toexamine those enact- 
ments which deal with arbitration as far as 
the statutory law in British India is con- 
cerned. The Arbitration Act of 189) does 
not, I think, touch the question at all. Itis 
a close copy of the English Act and deals 
only with those arbitrations initiated by 
agreement between parties who are not in 
litigation before the Courte. There area 
number of decisions to this effect and 
having regard to the wording of s.2 of the 
Act, it seems impossible that any other 
view could be taken. In my view, therefore, 
we are not concerned with the controlling 
provisions of the Arbitration Act in the 
appeal before us. Section 89, Civil Pro- 
cedure Code, under the heading of “Special 
Proceedings: Arbitration“ runs as fol- 
lows: “Save inso far as is otherwise pro- 
vided in the Arbitration Act, 1899, or by 
any dither law for the time being in force, 
all references to arbitration whether by an 
order in a suit or otherwice and all pro- 
ceedings thereunder, shall be governed by 
the provisions contained in Sch, IL” 
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Olause 1, Set, II, Civil Procedure Code, is 

in these terms: “Where in any suit ali the 

‘parties interested agree that any matter in 

- difference between them shall be referred 

to arbitration, they may, at any time before 

judgment is pronounced, apply to the Court 
for an order of reference.” 

There are 23 clauses to the Schedule. 
They deal strictly with the manner of ap- 
pointing the arbitrator and with the proce- 
dure which is and mustbe followed with 
regard to the arbitration itself. It seems 
vlear, however, thatthe main part of the 
Schedule does not refer to arbitrations ini- 
tiated by the parties themselves, although 
from cl. 18 onwards reference is made to 
the general enforcement of awards com- 
menced withoutthe sanction of the Court. 


Order XXIII, r. 3, Seh. 1 of Orders and 
Rules is in these words: “Where it ig 
proved to the satisfaction of the Court that 
asuit has been adjusted wholly or in part 
by any lawful agreement or compromise or 
where the defendant satisfies the plaintiff 
in respect of the whole or any part of the 
subject-matter of the suit,the Court shall 
order such agreement, compromise or satis- 
faction to be recorded end shall pass a 
decree in accordance therewith so far as it 
relates to the sait,” 


It, therefore, falls to be decided firstly, 
with regard to the interpretation of 6, 89, 
Civil Procedure Oode, whether the expres- 
. Bion “any other Jaw for the time being in 
force” refers to the Rules and Orders made 
under the Oode ; and secondly, whether the 
words “by any lawful agreement or com- 
promise” employed in r.3, O. XXIII, in- 
clude and indicate arbitration proceedings, 


Jt has been argued before us that an 
arbitration award is nota lawful agreement 
nor is ita compromise or satisfaction be- 
tween the parties to a suit, still less, we are 
invited to say, can a disputed award be 
brought into any ofthe above three cate- 
gories. I think, however, that there can 
be no doubt that the word “compromise” 
in one sense does include an agreement 
between two or more persons for the ascer- 
tainment of their legal rights provided 
there is some controversy between them. 
Tt has been decided in England that the 
test of the application of the word “com- 


promise” in this*regard is the existence of 


a real dispute, or a substantial difficulty 

between those who require the composition 

of their differences : seethe judgments in 

Mercantile Investment & General Trust 
e 
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Co. v. The International Company of Mexico 
(1), Miles v. New Zealand Alford Estate 
Company (2) and In rethe Guardian Assur- 
ance Company (3). N 

In the case of Chanbasappa v. Basalingay- 
ya (4), a unanimous decision of the Full 
Bench, Amberson Martin, ©. J., in this con- 
nexion quoted the late Story, J.s work on 
Equity Jurisprudence where one of the 
legal definitions of the word “compromise” 
is stated to be arbitration, called com- 
promise, a mode of terminating controver- 
sies much favoured in the civil law.” ° 

This is, of course, an American jurist’a 
definition, and translation of the Latin 
word “compomissum,” well-known to 
Roman Law. 

The learned Chief Justice in the same 
cass quoted Ainsworth’s Latin-English 
Dictionary in support of this view where . 
& reference is made to Cicero for his use of 
the word in thesame gense, 


In the same case also Blackwell, J., made 
reference to Murray’s English Dictionary . 
where the word “compromise” is said to 
bear inter alia the following two mean- 
ings: 

“(a) a joint promise or ‘agreement made 
by contending parties to abide by the 
decision of an arbiter or referee: (b) the 
settlement agreement made by an arbiter 
between contending parties : arbitration, ” 

Turning to the question whether the 
words “any other law for the time being 
in force” contained in s. 89 of the Code can 
refer to a rule or Order under the Oode it 
seems to me that, having regard to the 
state of arbitration law in British India, 
the words must refer and refer only to O. 
XXIII, r. 3. I know of no other law to 
which these words could possibly be ap- 
propriate, 

If then these two points of view with 
reference to the interpretation of s, 89 and 
O. XXIII, r. 3, are correct the answer to the 


- question before us must be in the affirme- 


tive, and the Court can confirm the award 
between the parties here in terms of a 
decree. 

The. judicial opinion of the Oalcutta 
High Oourt is, however, “contra” and Would 
answer the proposed question in the 
negative, This attitude is based on two 
judgments of Rankis, O. J., delivered on 


a (1893) 1 Oh. 484; 68 L. T. 603n. 
2) (1886) 32 Oh. D. 266; 5 L.J. C% 801; 54 L.T. 
582; 34 W. R. 669. 4 

3) (1917) 1 Ch, D. 442, 

4) 105 Ind. Oas. 516; A. I. R.1927 Bom. 565;51 B. 
908; 29 Bom. L, R. 1251 (F. B,). > : 
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the Original Side of the Court, when sitting 
asa puisne Judge. In the cases in question 
Dekari Tea Company v. Indian General 
Steam.Navigation Co. (5) and Amar Chand 
Chamaria v. Banwari Lal Rakshit (6) the 
learned Chief Justice appearsto have found- 
ed his decision upon what he describes as 
the intention of the Legislature to provide a 
comprehensive scheme in Sch, II of the 
Uode to deal with all arbitrations initiated 
between parties already in litigation before 
the Court, He adduced a passage in the 
Privy Oouncil case of Ghulam Khan v. 
Muhammad Hassan (7) to support this 
opinion. The passage in question quoted 
from the judgment of Lord Macnaghten 
runs as follows: ‘Where parties to a 
litigation desire to refer to arbitration any 
. matter in difference between them in a suit 
in that case, all proceedingsfrom first to 
last are under the supervision of the 
Court.” 

With the greatest possible respect, I 
‘may note that this is a judicial interpreta- 
tion and a partial interpretation only of 
Ohap. XXXVII of the old Code. The sections 
of that Chapter are not the same as the 
clauses contained in Sch, II to the present 
Code either in material or from an exact 
point of view in principle either. 

It seems to me further straining of langu- 
age to suppose that, because certain pro- 


_ceedings between the parties have not been: 


conducted under the direct superintend- 
ence of the Court, the Court is precluded 
from confirming them provided it is satisfied 
that an equitable settlement or an express 
intention to settle has taken place. 

Quite apart from the interpretation of the 
language used in O. XXIII, r. 3,I should 
have thought also that the Court had an 
inherent power to confirm any reasonable 
agreement between the parties appearing 
before it. 

It may also beobserved that the language 
ofcl. 1, Sch. IT of the Code set out earlier in 
this judgment is permissive and not 

_ mandatory: nevertheless at page 6)2* of his 
judgment in Amarchand Chamaria v. Ban- 
wart Lal Rakhsit (6) the learned Chief 
Justice used these words: “But it is 

` difficult to see what point there is in Sch. 

II saying or meaning that arbitration must 

be done in a particular way, if according 

R: Ind. Oas. 919; A. I.-R. 1921 Cal. 238; 22 0. W. 


127, Ż 
® 69 Ind. Oas. 808; A.I. R.1922 Cal. 404; 49 O. 


(7) 29 0. 167; 29 I. A. 51; 8 Sar. 154; 4 Bom. L.R. 
161;12M L.J.77; 6 O. W.N. 226; 25 P. R. 1902 P.O.. 


“Page of 49 O.—-[Hd.] 
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to some other law or principle, it may still 
be donein another way.” ` 


I am unable to find the word “must” 
in the Schedule at all, and I think that this 
enlarged view which the learned Chief 
Justice formed of the exact meaning con- 
veyed by cl. 1, Sch. II, influenced his mind 
unduly. 


In my opinion the phrase “shall be 
governed by” found in 6. 89 is very inappro- 
priate to suggest or indicate a complete 
prohibition to adopt a procedure outside 
that laid down in the following clauses 
which occur, 


Reading the clauses as a whole, it seems 
to me that what is meant must be: “if you 
arbitrate, your procedure should be as laid 
down.’ But this is a long way 
from barring any ratification by the 
Oourt of an arbitration conducted in a more 
informal manner. For these reasons I 
think the award here should be confirmed 
in the terms of a decree and accordingly { 
would dismiss the appeal. 


Carp, J.—On one point I regret to differ 
from my learned brother. In my opinion 
the Arbitration Act, 1899, does apply. The 
preamble to that Act shows that it relates 
to “arbitration by agreement without the 
intervention of a Court” and Icansee no- 


thing to withdraw the arbitration now in 


question from the scope of that Act. The 
point, however, is really immaterial, for on 
the facts as set out inthe judgment of the 
learned Judge of the Original Side, I con- 
sider that the requirements of s. 11 of the 
Act have been fulfilled,and the award has 
been duly brought before the Court. On 
all other points I agree with the judgment 
of my learned brother and concur in dis- 
missing this appeal with costs. Advocate’s 
fee ten gold mohurs, 


Appeal dismissed, 
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RANGOON HIGH COURT. 
Orvit MISOELLANEOUS APPEAL No. 132 
or 1930, 

January 12, 1931. 

Present :—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Mya Bu, 
Tan CONSOLIDATED MINES oF 

BURMA Lrp.—APPELLaNt 
versus 
MAUNG TUN E—Reasponpent. 

Workmen's Compensation Act (VIII of 1928), ss. 
10,80 Proviso— Sufficient cause”—Ignorance of 
rules, whether sufficient cause—Question of sufficiency 
is question of law. ; 

The factthat the plaintiff did not know the rules 
about the Workmen’s Compensation Act is. not 
sufficient cause, even in the case of ignorant and 
illiterate persons, for admitting a claim{for compensa- 
tion made after the expiry of the 6 months prescribed 
bys. 10 of the Act. [p. 61, col. 1.] 

Rolls v. Pascali & Sons (1), relied on. 

The question of sufficiency of cause under s. 10, 
Workmen's Compensation Act, is a question of law 
and, therefore, an appealis competent froma deci- 
sion of the Commissioner holding that certain facts 
amount to sufficient cause. [ibid.] 


Civil miscellaneous appeal against an 
order of the Commissioner for Workmen’s 


Compensation Oourt, Tavoy, in Oivil 
Miscellaneous Case No. 2 of 1930. 
Mr. Paget, for the Appellant. 
JUDGMENT.—Appellanis are the 


owners of atin mine in the Tavoy District 
and respondent worked for them as a 
miner, being one of a gang employed by 
Wu, Pin, one of their labour contractors. 
‘The gang which was working in Adit 
No. 25, consisted of respondent and his 
father Po Hlaing and brother ¿Thein Po, 
who were working one branch of the Adit, 
and Po Thin and his son Saw Nyun who were 
working another branch ofthe same Adit. 
Blasting was necessary in the branch work- 
ed by Po Hlaing and his two sons, and 
Po Hiaing held a blasting ticket issued by 
the Mine Manager under Regulation LXXI 
of the Regulations under the Indian Mines 
Act. Po Hlaing says that he knew nothing 
about blasting, and that his son Tun E, 
the respondent always did tke blasting 
for him, and respondent himself admits 
that he always did the blasting. On the 
ist of April, 1929,s0on after-noon respondent 
laid a chargeof dynamite and after calling 
Saw Nyun out of his part of the Adit, 
lit the fuse. Regpondent and Saw Nyon 
went outside the Adit and shortly giter- 
wards an explosion was heard. That ex- 
plosion was evidently in -a neighbouring 
Adit, but the membersof the gang thought 
that it was the explosion of the charge 
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which respondent had laid,{and respondent 
and Saw Nyun went into the Adit again. 
Ruglation LX XX of the Regulations.under 
the Mines Act says that unless it is*certain 
that the charges have exploded-no person 
shall enter an Adit until half am hour has 
elapsed after the blasting, and by the rulés 
of this particular mine which were. ad- 
mittedly known to the members of the 
gang, no one must enter until it was cer- 
tain that the charge had exploded and if 
a charge failed to explode, no one must 
enter until at least an hour had 
elapsed, An attempt was made by respond- 
ent and bis witnesses to show that respond- 
ent and SawNyun waited at least an hour 
before entering the Adit, but the evidence 
to this effect was clearly false because it 
is certain that the members of the gang 
believed that the charge laid by respondent 
had exploded,and if they believed that 
there was no reason why they should 
wait at all, while there was every reason 
why they should enter and begin extract- 
ing ore as soon as possible, since they were 
being paid according tothe amount of ore 
which they extract. Further even respond- 
ent’s own witness Po Thin says that ex- 
plosion took place at about half past one 
and respondent and Saw Nyun wentin 
againat abouttwo. Respondent says that 
when they went in theysaw that the fuse 
had burnt but saw no signs of an explosion. 
He saw a crack inthe rock at the place 
where he had laid the charge and tried 
to dislodge some rock, and just then the 
explosion occurred. He was injured by 
flying pieces of rock and his eyes were 
hurt. He called out to Saw Nyun who 
helped him out of the Adit. He was taken 
at once to the Mine Hospital, where he was 
treated by the compounder-in-charge. The 
compounder and the Overseer and the 
Manager say that respondent refused to 
allow the compounder to do anything to 
his eyes. Respondent’s witnesses on the 
other hand say that the compounder cleared 
respondent's eyes of dust and dirt. Itis 
immaterial for the purposes of this case 
which ofthe two conflicting stories is true, 
similarly the Manager, and the Overseer, 
and compounder say that the Manager 
wanted to send respondent to the Oivil 
Hospital at Tavoy, while respondent's 


_ witnesses say that the Manager told them 


not to-go to the Hospital at Tavoy. On 
this point also it is immaterial for the 
purposes ofthis case which story is true 
because it is not alleged that the pro- 
cedure for medical examinations laid down 
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in the rules under the Workmen's Compens- 
ation Act was followed. Respondent was 
in fact taken by his relatives to his village 
where he was treated by various unqualified 
Barmese . practitioners. He admittedly 
instituted no proceedings under that Act, 
until the 29th April, 1930, more than a year 
after the accident, when he sent appel- 
lants alawyer’s letter and on the 3rd May, 
1930, he instituted the present proceedings 
before the Commissioner under the Act. 
Section 10 of the Act, so far as it is applicable 
*to thiscase, says that no proceeding for the 
recoveryof compensation under the Act shall 
be maintainable unless the claim for com- 
pensation has been instituted within 6 
months of the occurrence of the 
accident, but there is a proviso to 
that section, which says that the Oom- 
missioner may admit and decide a claim 
to compensation notwithstanding that the 
claim has not been instituted within 6 
months if he is satisfied that the failure 
to institute the claim was due to sufficient 
cause. The cause alleged by the respond- 
ent for his failure to institute the claim 
within 6 months was that he did not know 
the rules about the Workmen’s Compen- 
sation Act and the Commissioner holding 
that such ignorance was “sufficient cause” 
awarded respondent a sum of Rs. 2,100 as 
compensation, 

Appellants appeal and the appeal lies un- 
der s. 30 of the Act because the question of 
sufficiency of cause is a question of law. 

A similar question arose in the case 
Rolls v, Pascali & Sons (1) under the cor- 
respondent provisions of the English Act. 
In that case the workman failed to institute 
proceedings under the Act within the 6 
months allowed by the Act and gave as 
his reason that he did not know of the 
existence of the Act. The Oounty Oourt 
Judgeheld that such ignorance was “reason- 
able cause’ withinthe meaning of those 
words in the {Act. The Master of the 
Rolls said “In my opinion we should bein 
fact really repealing the six months period 
of limitation, which is distinctly by the Act, 
if we were to say that any person could 
escape from that and bring his claim at 
any time afterwards if he could prove that 
he had never heard of the existence of the 
Aci or didnot know anything about its 
contents,” 

The learned Commissioner in this case 
seems to have referred to that decision, 


oa (1911) 1 K. B, 989; 80 L. J.K. B. 728; 104 L.. T. 
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but distinguishes the present caseon the 
ground that in Burma people are forthe 
most part ignorant and often illiterate. 
I do not think that that is a good reason for 
interpreting similar provisions of law diifer- 
ently in Burma and,in my opinion, the learn- 
ed Commissioner was wrong in holding that 
respondent’s failure to institute the claim 
within the 6 months allowed was due to 
sufficient cause. 

I would, therefore, set aside the order for 
compensation and would dismiss respond- 
ent’s claim. In the circumstances of the 
ease I would make no order for costs in 
either Oourt. 


A, Order set aside. 


RANGOON HIGH COURT. 
ORIMINAL Revision No. 917-A oF 1930. 
October 27, 1930. 

Present :—Mr. Justice Carr. 
EMPEROR—APrELLANT 
versus 
EBRAHIM— RESPONDENT., 

Penal Code (Act XLV of 1860), s. 64-—Sentence of 
imprisonment in default of fine, whether can run cona 
currently with other sentence of imprisonment. 

Though s. 64, Penal Code, prohibits only the con- 
current runningof aterm of imprisonment to which 
the offender has previously been sentenced Oourts 
should not ordinarily order a sentence of imprison- 
ment in default of fine to run eoncurrently with any 
other sentence of imprisonment whatever the order 
in which the sentences may have been passed. 


Oriminal revison against an order of the 
Western Sub-Divisional Magistrate, Man- 
dalay, in Criminal Appeal No, 24 of 1930. 

SUDGMENT.—The respondent was 
convicted in September, 1929, of an offence 
under 8.408, Indian Penal Oode, and was 
sentenced toa nominal term of imprison- 
ment and a fine of Rs. 500 or in default im- 
prisonment for 6 months, In January, 1930, 
he was again convicted under s. 420, Indian 
Penal Oode, and was sentenced to two 
years’ rigorous. imprisonment which the 
Magistrate directed to take effect after the 
expiry of the sentence in default which the 
respondent was then serving, On appeal 
the Seesions Judge reduced this sentence 
to one of six months and directéd that it 
should run concurrently with the earlier 
sentence. Section 64, Indian Penal Oode, 
provides that a sentence of imprisopment 
in default of fine “shall be in excess of any 
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other imprisonment to which he 
offender) may have been sentenced.” ; 

The question that arises is whether in 
view of this provision the order of the Nes- 
sions Judge directing the two terms of im- 
prisonmect to ran concurrently was legal. 
In terms s. 64 prohibits only the concurrent 
running of a term of imprisonment to which 
the offender has previously been sentenced. 
I am not able, therefore, to say that the Ses- 
sions Judge's order was illegal, but I think 
that itis in fact opposed to the spirit and 
the intention of s. 64 and that, therefore, 
Courts should not ordinarily order a sen- 
tence of imprisonment in default of fine to 
run concurrently with any other sentence 
of imprisonment whatever the order in 
which the sentences may have been passed. 
In this case there is no need for actual 


(the 


interference, The proceedings may be 
returned. | 
Order accordingly. 


A. 


RANGOON HIGH COURT. 
First Orvit Appgat No. 71 oF 1930. 
` January 20, 1931. 
Present :—Justice Sir Benjamin Herbert. 
` Heald, Kr., and Mr. Justice Sen. 
MA THWE AND oTHERS—APPELLANTS 
ME versus 


MUNSHI RAM AND OTHERS— RESPONDENTS. 

Presidency Towns Insolveney Act (III of 1909), 5. 17 
—Firm—Insolvency of some partners—Assignment of 
joint debt by other partners—Validity—Annulment 
of adjudication, effect of—Oficial Assignee, rights of 
—Contract Act (IX of 1872), s8. 258,254, 

The Official Assignee as assignee ofthe insolvent 
partners ofa firm hasaright to come in on a wind- 
ing-up ofthe partnership and claim his share. His 
rights and liabilities are co-extensive with those of 
the insolvent partners,had they not become bank- 
rupt. So when onlya partner or some of the part- 
ners of the firm become insolvent the Official Assignee 
becomes a tenant-in-common with the continuing 
partners from the date ofthe petition andthe in- 
solvent partners have the right to realize the part- 
nership properties. The Official Assignee can claim 
nothing asthe insolvent's share until all the joint 
creditors of the partnership are paid. [p. 63, col, 


There afirm assigns a joint debt of the partner- 
ship, after two of the partners are adjudicated insol- 
vents, but subsequently the adjudication is annulled, 
the acts of the firm during theperiod they were in- 
solvents are hinding on them and the assignment ig 
valid. [ibid.] ; 

First civil appeal against the t decree of 
the District Court, Magwe, in Oivil Regular 
Suit No. 17 of 1929. 

Mr. S. Gangtli, for, the Appellants. 


MA TAWE v, MUNSHI RAM, 
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Mr. N. N. Burjorjee, for the Respondent. 

JUDGMENT.—The first respondent is 
the assignee of a mortgage executed by 
Gulab Khan, deceased, and his son M&mood 
Khan (alias Ba Shin) in favour’ of 8. M, 
A.R. Ohettyar Firm (second respondent) 
and the appellants are the heirs and legal 
representatives of Gulab Khan, deceased 
and the mortgagor Mamood Khan. 

The first respondent as assignee brought 
a suit in the District Oourt of Magwe on 
the mortgage assigned to him, and made 
the heirs and legal representatives of the 
deceased mortgagor Gulab Khan his son 
Mamood Khan, the co-mortgagor, the firm 
of 8. M. A. R. M. the mortgagees, as well 
as two tenants of the mortgaged premises 
parties to the suit. The appellant admitted 


the execution of the mortgage and put re- 


spondent to strict proof of the amount due. 
The real defence they raised was that on 
the date of assignment, 28th September, 


1929, two of the partners of the Ohettyar — 
Firm of 8. M. A, R.M, (the original mort- - 


gagees) having been adjudicated insolvents 
in Insolvency Oase No. 204 of 1929 of the 


High Court, the whole firm should be con- | 


sidered insolvent and, therefore, no suit was 
maintainable by the assignee of the mort- 


ge. 

The learned Advocate for the appellants 
abandoned the ground of appeal that con- 
sideration had not been proved and argued 
theappeal only on the ground that the 
insolvency of two partners of a firm, the 
firm is dissolved, that, therefore, an assign- 
ment ofa mortgage made by the firm after 
the date of the insolvency of the two 
partners is of no effect, and that no suit 
can be maintained by the assignee, 

It is admitted that two of the partners of 
the firm of 8. M. A. R. M. the original mort- 
gagees, were adjudicated insolvents on the 
3rd September, 1929, in Insolvency Case No. 
204 of 1923 of this Court, as being partners 
of S. M. A. R. M. and that this was before 
the date of the assignment of the mortgage 
to the first respondent. It is contended by 
the learned Advocate for the appellants 
that on the insolvency of the two partners 
their share in the firm of S.M.A.R.‘M, 
vested in the Official Assignee and that no 
valid assignment of a mortgage could be 
made by 
Assignee joining therein. No authority for 
this proposition was cited but reliance was 
placed on ss. 253 and 254 of the Contract 


` Act. Under s, 253, cls, (1) and (2) ofthe Con- 


tract Act all partners are joint owners of 
the partnership property and are entitled, 


the firm without the Oficial ` 
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to share equally in the profits of the part- 
nership business and must contribute 
equally towards the losses sustained by the 
partnership, Section 254 of the Contract 
Act clearly shows that according to the 
Indian Law the insolvency of a partner 
dogs not constitute a dissolution without 
the action of the Court. There is no doubt 
that on the vesting of an order of adjudica- 
tion under s, 17 of the _Presideney Towns 
Insolvency Act all 
insolvent wherevar situate vests in the 
Official Assignee, ete. 

The Official Assignee, as assignees of the 
insolvent partners has, therefore, a right to 
come inon a winding up of the partner- 
ship andclaim his share. His rights and 
liabilities are co-extensive with those of the 
insolvent partners, had they not become 
bankrupt, When, therefore, only a partner 
or some of the partners of the firm become 
insolvent, the Official Assignee becomes a 
tenant-in-common with the continuing 
partners from the date of the Petition, and 
the solvent partners have the right to 
realise the partnership Properties, Oonse- 
quently it must follow that the Official 
Assignee could claim nothing as thein- 
solvents’ share until all the joint creditors 
of the partnership are paid. The assign- 
ment in this case was made by the firm of 
8. M. A. R.M, (second respondent) and the 
mortgage assigned was ajoint debt of the 
partnership, and consideration has now 
been admitted to have been paid by re- 
spondente. lt also appears from the records 
that the Official Assignee had notice of the 
first respondent's Claim, and had not 
thought fit to intervene. It also appears 
from the records in Insolvency Oase No. 204 
of 1929 that the adjudication of the firm of 
S. M.A, R. has been annulled. The result 
of the annulment is to re-vest the property 
in the firm of 8, M. A.R, The two part- 
ners ofthe S. M. A. R. M. (second respond- 
gut) who were also members of the S. M. 
A. R. firm are also no longer insolvents, and 
the acts of the firm of S. M, A. R. M. during 
the period tkey were adjudicated insolvents 
are binding on them. Asa result of our 
finding, wehold that the suit is maintain- 
able. The appeal is accordingly dismissed 
with costs, There will.be only one set of 
costsin favour of the first respondent as 
the second and third respondents failed to 
appear atthe hearing, 


A. Appeal dismissed, 


U PYINNYA V, U WILATHA, 


the property of an. 
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RANGOON HIGH COURT 
ORIMINAL Reviston No, 370-B oF 1930. 
November 24, 1930. 
Present:—Mr. Justice Dunkley. 
U PYINNYA-— APPLIOANT 
versus 
U WILATHA— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Order restraining both parties from entering property 
until further orders, legality of—Applicant's state- 
ment on oath, whether sufficient to make preliminary 
order. 

The statement of the applicant on oath is sufficient 
to justify a Magistrate in making a preliminary order 
under s. 145 (1), Oriminal Procedure Code, and the 
High Court will not quash such an order in revision 
before the inquiry under s. 145 has been 
held on the mere ground that it was based on the ap- 
plicant’s statement alone without any other materials. 

Under s. 145, Oriminal Procedure Code, a Magistrate 
has jurisdiction to attach the disputed property in a 
case ofemergency, pending the holding of the en- 
quiry, but he has no power to make an order restrain- 
ing both parties from entering the property until 
further orders. 


Criminal revision from a preliminary 
order of the Head-Quarters Special Power 
Magistrate, Myaungmya, dated the Sth J uly, 
1930, in Oriminal Miscellaneous Trial No, 3 
of 1930. 

Mr. S. Ganguli, for the Applicant. 

Mr. Ba Tun (2), for the Respondent, 


JUDGMENT.—This is an application to 
revise an order made by the Head Quarters 
Special Power Magistrate of Mysungmya 
under s. 145 (1), Oriminal Procedure Gode. 
The property concerning which the Magis- 
trate considered that a dispute likely to 
cause & breach was imminent is a pongyt 
kyaung. Tao order which is sought to be 
revised is the preliminary order passed by 
the Magistrate under sub-s, (1), 6, 145, and 
was passed on an examination of the ap- 
plicant before him, U Wilatha, and without 
any other materials, 


I am asked to quash these proceedings on 
the ground that 1t has not been shown that 
the dispute concerning the right to this 
kyaung is likely to cause a breach of the 
peace. On this particular point it seems to 
me that the present application to this Court 
is premature, The Magistrate had not, at 
the time the application was made, held the 
inquiry contemplated by s.145 and conse- 
quently there are on the records no ma: 
terials from which it can be judged whether 
a breach of the peace was actually im- 
minent or not, but the statement on oath of 
U Wilatha was sufficient in itself to justify 
the Magistrate in taking action under a, 145 
(1) and issuing a preliminary order. I, there- 
fore, do not feel disposed «at this stage to 

i 
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‘hold that the proceedings were unneces- 

Bary. 
There is more ‘substance in the second 
point which has been raised. In the course 
of his order the Magistrate directed that 
both parties be restrained from entering 
the said kyaung and its compound until 
further orders. .I agree with the learned 
Qounsel for the present applicant that there 
is nothing.in s. 145 which. justifies an order 
of this kind. 
. Under proviso 2, sub-s. (4), the Magis- 
trate. had jurisdiction, if he considered the 
case .was one of emergency, to attach the 
kyaung, pending the holding of the inquiry 
under s. 145,. and his decision as to the 
person entitled to the possession thereof. 
But to attach the property is not the same 
thing as ordering both parties to vacate 
it. | 

I must, therefore, hold that this part of 
the Magistrate's preliminary order was ultra 
vires. Itis not disputed that at the time 
the Magistrate passed his order the present 
applicant U Pyinnya. was in actual physical 
possession of the kyaung. Consequently I 
direct that U Pyinnya be now restored to 
possession. With this modification the 
preliminary order of the Magistrate, dated 
5th July, 1930, will stand,and the Magistrate 
is hereby directed to hold the formal in- 
quiry under s. 145 and to pass the necessary 
final orders thereon as early as he con- 
veniently. can, 


A. Order modified, 


RANGOON HIGH COURT. 
Otvin Reviston No, 445 or 1930. 
February 5, 1931, 

Present :—Mr. Justice Das. 

MA E, HTAI—Appticant 
versus 

U HMAI—Responpent. 4 
Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. 5 (d), 1j—Appltcation for leave to* sue as pauper 
—Withdrawal—Fresh application, competency of— 
Dismissal of second application as barred—Revision 
—Enquiry—Power to go into merits of cause of action 
—' Refusal’, meaning of. : À 
Where an application for leave to sue as a pauper 
e 
e 


MA R RTAI D, U KEMAT, 
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is withdrawn and consequently dismissed a subsequ~ 
ent application for the same purpose is ngt barred. If 
the Court holds that such application‘is barred it acts 
illegally in exercisingits jurisdiction -and its order 
can be set rightin revision. ao . 

Where an application is made for leave to sue as a 
pauper the Court has no jurisdiction tô go into the 
merits of the cause of action, i 

‘Refusal’ of an application implies a consideration. 
of the-application on the merits. r 


Civil revision against an order of the 
District Oourt, Toungoo, in Oivil Miscel- 
laneous Oase No. 11 of 1930, 

Mr. K. N. Danguli, for the Applicant. . 

Mr. D.C. Munshi, for the Respondent, e 

JUDGMENT. —The petitioner applied 
for leava to sueas a pauper. It appears 
that she had filed a previous application to 
sue as a pauper and had withdrawn the 
application and the application was con- 
sequently dismissed. The lower Court 
held that the present application was barred 
under O. XXXIII, r. 15, because it consider- 
ed that the dismissal of the previous appli- 
cation amounted to a refusal to allow the 
applicant tosueas a pauper, There ean be 
no doubt that the lower Oourtis wrong in 
considering the dismissal of. application at 
the request of the petitioner amounted to 
a refusal to allow the application to sue as 
a pauper. f ` 

The refusal implies that the lower Oourt 
had considered the application on its merits 
and refused to allow the petitioner to sue 
as a pauper. There is no such thing in 
this case, I have no doubt in my mind 
thatthe lower Oourt acted illegally in exer- 
cising its jurisdictionin holding that the 
present application was barred under O. 
XXXIII, r.15. The lower Oourt also con- 
sidered that the allegations in the petition 
did not show any-cause of action. There 
can be no doubt that the allegations in the 
petition did show a cause of action. , The 
lower Court went into the merits of the 
cause of action which it had no jurisdiction 
to go into and decided thatthe allegations 
did not show any cause of action. 

The order of the lower Court must be set” 
aside, and the application returned to the 
lower Court to be heard on its merits. The 


petitioner will get her costs 2 gold mohurs, 


A Order set aside; 
Application returned, 
e 
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° OUDH CHIEF COURT. 
Sggonp O1vin APPBAL No, 270 or 1928, 
August 23, 1929. 

. Present :—Mr. Justice Hasan and 
Mr: Justice Bisheshwar Nath Srivastava, 
GANESH SINGH AND oTHERs— 
DeranDaNnts—APPELLANTS 
versus 
SITLA BAKHSH SINGH AND OTHERS 
— PLAINTIFFS— RESPONDENTS. 
Registration Act (XVI of 1908), ss. 17 (b), 49— 
Agreement regulating right tohold market—Necessity 
of registration—Right tohold market, whether im- 
moveable property. 

Per Srivastava, J.—A. right tohold a market on 
‘one’s land‘is a right in immoveable property and, 
- therefore, an agreement between two owners allocat- 

ing particular days for holding a market on their 
respective lands and imposing a condition that the 
parties arenot to beallowed to hold a market on 
“other days, is one the registration of which is com- 

ulsory unders. 17,cl. (b) of the Registration Act. 
i 66, col. 2; p. 67, col. L] 
_ Hem Chandra Roy Chaudhury v. Krishna Chandra 
Saha Sardar (1), referred to. 

Second appeal against a decree of the 
Third Additional District Judge, Lucknow, 
dated the 30th of April, 1928, upholding 
that of the Additional Subordinate Judge, 
Lucknow, dated the 26th of July, 1927. 

Mr. Hyder Husain, for Mr. M. Wasim, for 
the Appellants, 

Messrs. A. P, Sen, S.C, Das and Hakim- 
ud-din, for the Respondents 

JUDGMENT. ; 

Hasan, d.—This is the defendants’ 
appeal from the decree of the Additional 
District Judge of Lucknow, dated the 3Uth 
of April, 1928, affirming the decree of the 
Additional Subordinate Judge of the same 
place, dated the 26th of July, 1927. 

The village of Banthara in the District of 
Lucknow is the property of the plaintifis 
and the contiguous village of Hamirpur in 
the same District is owned by the defend- 
ants, In the year 1924 a dispute arose 
between the proprietors of the two villages 
as to the right of holding market twice a 
week on the site of each village. Presum- 
ably the two sites are ata short distance of 
each other. Danger of breach of peace 
pecame imminent with the result 
that proceedings under s. 107 of the Oode 
of Oriminal Procedure were initiated 
against them. The conflict ended in a 
compromise, dated the 10th of November, 
1924 (Hx, A-32) and in consequence thereof 
the proceedings under the Oodeof Oriminal 
Procedure were dropped. By this com- 
promise the parties agreed to maintain 
peace and seek remedy in a proper Oourt in 
the matter of the right mentioned above. 
The promised peace did not last long and 
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conflict again ensued about the end of the 
year 1925. There was an amicable settle- 
ment once more following again on pro- 
ceedings taken under s., 107 of the Code of 
Criminal Procedure. By this settlement 
the parties not only agreed to commit no act 
tending to breach of the peace but they 
further agreed that the market would be 
held thenceforth on Wednesdays by the 
proprietcra of the village of Hamirpur, 
that is the defendants, and on Sundays a 
similar market would be held by the pro- 
prietors of the village of Banthara, that is 
the plaintiffs, This settlement was 
embodied in an application, dated the 4th 
of November, 1425, which was presented to 
the Magistrate seized of the proceedings 
under the Oode of Oriminal Procedure 
(Ex, A-4) On a reasonable expectation 
that peace had eventually been restored the 
proceedings under s. 107 of the Code were 
again terminated. This was, however, not 
to be. Again in 1926 the parties came toa 
clash and similar proceedings under the 
Oode of Oriminal Procedure started against 
them. During the pendency of the pro- 
ceedings the plaintiffs instituted the suit, 
out of which thisappeal has arisen, fora 
declaration of right to hold market on the 
site of the village of Banthara on as many 
days of the week as they liked and fora 
further declaration that the compromise of 
the 4th of November, 1925, was not binding 
on them. They asked for the relief ofa 
permanent-injunction to the defendants to 
abstain from interfering with the plaintiffs’ 
exercise of the right just now mentioned. 
The Courts below have granted the reliefs 
prayed for. 

The substantial ground on which the 
decree in favour of the plaintifs rests is 
that the settlement of 1925 was not binding 
on them for two reasons:—(1) That it was 
a document which according to law was 
compulsorily registrable but was not 
registered and (2) that some of the plaintiffs 
of the present suit were no parties to that 
compromise. 

We have heard arguments at great length 
in this case and I propose to dismiss this 
appeal on a short ground without deciding 
either of the two points mentioned above, 
The proceedings taken on the last occasion, 
that is in the year 1926, again ended in a 
compromise, dated the 2nd of May, 1926. 
In this cgmpromise the fact that the present 
suit had been iastituted was *- mentioned 
(Ex. 4). The parties agreed that the settlo- 
ment of November, 1925, would be binding 
on them and would be respected but only 
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till the decision of the Oivil Oourt in the 
plaintiffs’ suit. It is quite clear to my 
mind thatthe compromise of the 2nd of 
May, 1926, limited in time the operation of 
the earlier settlement of November, 1925, to 
the decision of the question of title in the 
pending civil suit and that it will have no 
effect thereafter. The title will thenceforth 
rest in one or the other of the two parties 
according to-the decision of that suit, 
Therefore, as soon as the decision was pro- 


nounced the settlement of November, 1925, 


became a spent force and a dead letter. 

_ On merits the Courts below have decided 
in favour of the plaintiffs and it was agreed 
that the decision is right if the bar created 
by the settlement of November, 1925, is 
removed. As already stated, I am of opinion 
that the said bar no longer exists. | 

I would, therefore, dismiss this appeal 
with costs, ; 

Srivastava, J.—I am in entire agree- 
ment with the conclusion arrived at by my 
learned brother Mr. Justice Wazir Hasan, 
but Iam obliged to say that my reasons for 
arriving at that conclusion are not the 
same, The material facts of the case have 
been sufficiently stated in the judgment of 
my learned brother andI need not, therefore, 
repeat them. 

The learned Counsel for the defendants- 
appellants has not disputed the general 
law that the right tohold 8 market is an 
incident to the ownership of land and that 
the plaintiffs would be entitled to holda 
bazar on their landon any days of the 
week, if they are not debarred from doing 
` s0 by reason of the agreement embodied 
in the application dated the 4th of Novem- 
-ber, 1925, (fix. A-4), 

I regret Ido not find it possible to hold 
that the ‘agreement of 1925 (Ex, A-4) 
was Superseded by the agreement of 1926 
(Ex. 4). No such case was raised by 
the plaintiffs in their pleadings. But apart 
from it the terms of Ex.4 da not seem 
to me to warrant the construction sought 
to be placed on it. The material portion 
of the agreement, Ex. 4, may be translated 
as follows:—‘‘And bazar Banthara as re- 
gards which Sitla Bakhsh Singh and others 
have instituted a suit in the Oivil Court, will 
also be held in accordance with the deci- 
sion of the Civil Court. Until the decision of 
the Oivil Court both parties will abide 
by the compromise of November, 1925, and 
no one will have any objections sgainst it 
until the civil suit is decided. Now there 
has been a complete settlement between 
both the parties and no dispute of any sort 
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has been left until the decision by the 
Oivil Oourt, This mutual cémpromisze will 
not have any effect on the decision® by the 
Civil Court” 

This agreement was not intended as a 
settlement of the legal rights of the parties 
which were already the subject of litigation 
in the Civil Court, but was intended merely 
as an arrangement to prevent any breach 
of the peace during the pendency of the 
civil suit. It was for this purpose that the 
parties agreed that the terms of the agree- 
ment of 1925 should be observed and all 
objections against it should be waived until 
the decision of the civil suit. Theprovision 
to the effect that when the civil suit is 
decided they will be governed by the 
decision of the Oivil Court, is merely a 
statement of an obvious position but I 
cannot regard-it as an agreement in- 
tended to supersede, as such the pre- 
vious compromise made in 1925. 
Admittedly the agreement, Ex. 4, was 
executed during the pendency of the 
civil suit which has given rise to the 
present appeal. The vital question in 
controversy in this suit was as regards the 
validity of the compromise made in 1925. 
This question was to be determined by the 
Civil Court on its merits unaffected by the 
agreement of 1926. This seems to me to 
be the clear implication of the passage in 
Ex. 4 which I have italicized above. It 
also appears to me to leave no doubt about 
the parties having never intended that 
the agrzement of 1926 should have 
the effect of superseding the agreement 
of 1925. For these reasons I feel con- 
strained to hold that the defendants 
have not lost their right to rely on the 
settlement of 1925 by reason of the terms 
of the agreement of 1926. 


But I amof opinion that the defendants 
cannot derive any benefit from the com- 
promise of 1925, (Ex. A-4) because it is of 
no effect for want of registration. Exhibit 
A-4 provices that in future the market 
will be held on Wednesdays in Hamirpur 
and on Sundays in Banthara and that it 
willnot be held in Banthara on a Wednesday 
or in Hamirpur. on a Sunday. | have no 
doubt that the right to hold a markeé on 
one’s lend is a right in immoveable pro- 
perty. As remarked by their Lordships 
of the Oaleutta High Oourt in Hem Chandra 
Roy Chaudhury v. Krishna Chandra Saha 
Sardar (i), the right to hold a market is an 
incident to the ownership of land. It is 


(1) 58 Ind. Cas, 879; 47 0.1079; 24 O. W, N. 800, 
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admitted thåt the value of such right in 
the present case isfarin excess of Rs. 100, 
In wy opinion the allocation of particular 
days for holding the bazar coupled with the 
condition that the parties are not to be 
allowed to hold the bazar oncertain other 
days is clearly a restriction on the general 
right possessed by the owner‘of the land 
to hold the market on his land whenever 
be wishes to do so. The agreement 
(Ex. A-4), therefore, clearly purports and 
operates to limit aright or interest of 
the value of over Rs. 100 to or in immove- 
able property and is, therefore, ons the 
registration of which is compulsory under 
8. 17, cl.. (b) of the Indian Registration Act. 
- It cannot, therefore, be admissible as evi- 
dence of any transaction affecting immove- 
able property, under s, 490f the Registra- 
„tion Act. I, therefore, agree with the 
learned District Judge that the agreement 
Ex. A-4 is invalid and inoperative for want 
of registration and cannot be binding on 
the plaintiffs. ‘The defendants’ appeal 
must, therefore, failon this ground and I 
would dismiss it with cost, 
By the Court.—The appeal is dismiss- 
ed with costs, 
A. Appeal dismissed. 


OUDH CHIEF COURT, 
ORIMINAL MISOBLLANEOUS APPLIOATION 
No, 79 oF 1930. 

February 2, 1931. 

Present :—Mr. Justice Wazir Hasan, Mr. 

Justice Raza and Mr. Justice Nanavutty. 
In the matter of TRE PROOEEDING8 UNDER 8.10 

et seq of TAR INDIAN BAR COUNCILS 
AOT 1N RRSPROT or Babu GANPAT SAHAI, 

Apvooats, LUOKNOW. 

Bar Councils Act (XXXVIII of 1926), ss. 8, 10 (2)— 
Conviction of Advocate—Proceedings for misconduct— 
Conviction, whether conclusive on question of guilt— 
Punishment—Discretion of Court—Proceedings against 
Advocate and Vakil—Difference—Perjury—Gravity of 
offence—Extenuating circumstances, 

Where an Advocate is convicted for an offence, and 
proceedings are thereupon taken against him for pro- 
fessional misconduct under the Bar Oouncils Act, 
1926, the High Court has no jurisdiction, original 
or appellate, to decide the question whether the 
Advoeage is guilty of the offence. or not. The judg- 
ment ofthe Criminal Court is conclusive on the ques- 
tion. [p. 68, col. 2.1 - . 

In the matter of. Rajendro Nath Mukerjee (1), referred 
to. 

But.the mere fact that the person has been con- 
victed of a criminal offence does not make it ims 
perative on the Qourt to strike him off the roll, The 
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Court has a discretion in the matter and for the pur- 
pose of enabling the Court to exercise its discretion in 
the matter of the propriety of the order or the measure 
of the disciplinary sentence which it should pass in the 
particular case the Court has jurisdiction to inquire 
into the nature of the offence [p.68, col 1; p. 70, col. 1 | 

In re Brounsall (2), In re Weare, Ex parte Incorpo- 
rated Law Society, (3), Inthe matter of Durga Charan 
(4), In re Solicitor (5) and In the matter of an Advo- 
cate (6), relied on. . 

For the purpose of considering the propriety of the 
order which has to be passed the High Court can also 
take into account the factthat the conviction rested not 
nodirect but on merely circumstantial evidence. [p. 
71, col. 1.) 

The mere fact of a conviction of any criminal 
offence implying moral turpitude can be a sufficient 
basis in law for anoerder of suspension or dismissal 
ofa Pleader or a mukhtar only, but not ofa Vakil 
whose cases of misconduct are not provided for by 
the Legal Practitioners Act but by para. 8 of the 
Letters Patent. A case of misconduct against an 
Advocate under the Bar Councils Act must proceed 
on an inquiry. [p.71, col. 2.] 

Perjury is an offencethe gravity of which cannot 
be minimised especially when committed by a member 
of the Bar who knows its fullimport. At the same time 
it has many degrees of gravity and there may be 
several factors which may have the effect of extenu- 
ating the gravity of the offence. [p. 72, col. L] : 

Mr. John Jackson, for B. Ganpat Sabai. 

Mr. S. K. Ghose, the Government Ad- 
vocate, for the Crown, 

ORDER.—These proceedings were ini- 
tiated under sub-s, (2) of s. 10 of the Indian 
Bar Oouncils Act, 1926, against one Ganpat 
Sahai, whose name under the provisions of 
the same Act was entered on the roll of 
Advocates of this Oourt. 

On the 13th of June, 1929, Ganpat Sahai 
was convicted of perjury under s. 193 of 
the Indian Penal Oode and sentenced to 
imprisonment till the rising of the Oourt 
and a fine of Rs. 1,000 by a First Olass 
Magistrate exercising jurisdiction in the 
Oity of Allahabad. The charge against 
Ganpat Sahai, which resulted in the con- 
viction just now mentioned, was framed 
by the learned Magistrate in the following 
words:— 

“That you on or about the 12th day of 
November, 1927, at Allahabad inthe course 
ofthe trialof Datadin unders. 304-A of 
the Indian Penal Code before Khan 
Bahadur Shaikh Zamiruddin, Magistrate 
First Clase, stated in evidence that 
“Yeh (Datadin) shuru May 1927 se riasat 
(Amethi) main mulazim nahin ha. . . , 
which statement you either knew or 
believed to be false or did not believe to be 
true.’ A fyrther statement of Ganpat Sahai 
alleged to be falee was also “added in 
the charge, but as the charge in respect 
of that statement was held by the Appel- 
late Court in its judgment dated the 10th 
of August, 1929, as not haying been establish. 
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ed, itis not necessary for us to take any 
-further notice of it in these proceedings. 
The conviction and the sentence were 
upheld on appeal by the judgment just now 
mentioned and they were also upheld on 
revision by a learned Judge of the High 
Court of Judicature at Allahabad under his 
judgment dated the 12th of November, 1929, 
These proceedings are founded on that con- 
viction andon that sentence. 

The late Ohief Judge of this Oourt re- 
ferred the case for inquiry to the Bar 
Council of Oudh under his order dated the 
19th of December, 1929. Accordingly a 
Tribunal of the Bar Oouncil consisting of 
five members was appointed for the pur- 
-poses of inquiry and the Tribunal having 
finished the inquiry has referred the case 
back to this Court with its finding. As 
required by sub-s. (3) of s. 12 of the same 
Act a date was fixed for the hearing of the 
ease and the notice of the date fixed was 
given to the Advocate concerned, to the 
‘Bar Council and to the Government Ad- 
vocate of this Court. On the date of 
hearing, the case on behalf of Ganpat Sahai 
was argued beforeus by Mr. John Jackson, 
an Advocate of this Oourt, and the learn- 
ed Government Advocate was also heard. 
‘This Court is now called upon sub s. (4) of 
s.12to “pass final orders in the caseas it 
thinks fit.” 

“The case on behalf of Ganpat Sahai was 
argued by his learned Oounsel on two 
alternative lines: (1) That this Oourt has 
jurisdiction to reconsider the entire bulk of 
the evidence on which the order of con- 
wiction resis with a view to review that 
order, and (2) for the purpose of enabling 
the Court to exercise its discretion in the 
matter of the propriety of the order or the 
measure of the disciplinary sentence which 
it may pase in this particular case the 
Oocurt has jurisdiction to inquire into the 
nature of the offence. 

In support of the firat line of. argument 
the learned Oounsel contended that what- 
ever might have been the estateof the law 
previous to the passing of the Indian Bar 
Oouncils Act, 1926, the provisions of that 
Act contain a mandate that there shall be 
an inquiry into the alleged misconduct. 
In support of this argument ss. 10, 11, 12 
and 13 of the Act were read tous. The 
contention is not without force. The 
misconduet may be professional or if may 
be “other misconduct.” This is clear from 
pub-s. (1) of s. 10. It follows that the 
misconduct in a particular case may be 
wholly unconnected with ‘the profession of 
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the Advocate and may exclusively lie in 
the fact that he has been convicted by a 
Court of Oriminal Jurisdiction of a 
criminal offence. But whether it ig ‘pro- 
fessional or other misconduct the provision 
of s. 10 etseqare imperative that there 
shall be an inquiry. Olearly it is easy 
enough to’obey the mandate to the letter 
in cases of such misconduct in regard to 
which there has been no conviction by a 
Criminal Court, but one may well ask, as 
it was asked by the learned Oounsel for 
Ganpat Sahai as to how the requirement of 
the law that there shall be an inquiry is to 
be complied with in a case of conviction. 
It would be ridiculous to suggest in answer, 
said the learned Oounsel that the inquiry 
shall proceed to ascertain the particular 
section of the criminal law under which 
the order of conviction has been made 
and to determine with reference to the 
contents of that section as to whether 
it involves moral turpitude or not. To 
us it appears that we are unable to 
accept the first line of argument for the 
simple reason that the judgment of the 
Criminal Court is conclusive by the effect 
of the rule of estoppel—see the second rule 
in the Duchess of Kingstone’s Case, The 
question as to whether Ganpat Sahai is 
or is not guilty of the offence of perjury 
comes before us only incidentally while in 
the Oriminal Court it arose directly and 
substantially. Sitting as a High Oourt 
within the meaning of the Bar Oouncils Act, 
1926, we have no jurisdiction, original or 
appellate, to decide that question while the 
Courts which have already decided it were 
Oourts of exclusive jurisdiction in that 
bebalf. Weare of opinion, therefore, that 
the provisions of the Indian Bar Oouncils 
Act, 1926, have not the effect of abrogating 
the common law principle of estoppel. 
Where there is an estoppel, as it is in the 
present case, it must operate. That that 
is the rule ofcommon law is also clear from 
the judgment of their Lordships of the 
Judicial Committee in In the matter of 
Rajendro Nath Mukerjee (1). 

As tothe second line of argument, we 
have come to the conclusion thatit is sqund 
and must prevail. To thecase just now 
mentioned their Lordships of the Judicial 
Oommittes applied the judgment of Lord 
Mansfield in In re Brounsall (2), Ih that 
case a Vakil of the High Oourt of Allahabad 
was convicted by the Sessions Judge of 

(1) 26 I. A. 242; 22 A. 49; 3 O. W. N. 736; 1 Bom, L. 


R. 708; 7 Sar. P. ©. J. 556 (P. op. 
(2) (1778) 2 Cowp. 829; 98 E, R, 1385. 
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the same place “under s. 47lof the Indian 
Penal Code, of fraudulently using as genu- 
ine a document which he knew to be forged 
and sentenced to be rigorously imprisoned 
for three years.” On appeal to the High 
Court the convictionwas affirmed but the 
‘sentence was altered to two years’ rigorous 
imprisonment. On these facts their Lord- 
ships held that the judgment of Lord Mans- 
field in In re Brounsall (2) “is more appro- 
priate to the present case.” In the same 
judgment their Lordships in interpreting 
the judgment of the Oourt of Appeal in 
In re Weare, Ex parte Incorporated Law 
Society (3) said that “the Court looked 
at the evidence given at the trial to see 
what was the nature of the offence, holding 
that it had a discretion, and would not as 
a matter of course strike him off the roll 
because he had been convicted.” Again 


“in commenting upon the decision in the 


case of Inthe matter of Durga Charan (4) 
their Lordships madethe following observa- 
tions:— 

“It was a case where the nature of the 
offence might reasonably be inquired into.” 

In re Solicitor (5) was also referred to. 
Their Lordships as regards that case said 
that it “is only an authority that the Oourt 
hasa discretion.” 

Having regard to the opinion expressed 
by their Lordships of the Judicial Commit- 
tee as to Weare’s case (3) and In re Solicitor 
(5) we think we are free to rely upon them 
in support of the view which we are taking 
in the present case. 

There can be no doubt whatsoever that we 
have a discretion in the matter as is clear 
from sub-s. (1) of s. 10 et seq of the 
Indian Bar Oouncils Act, 1926. The sub- 
section says “The High Court may, in the 
manner hereinafter provided reprimand, sus- 
pend or remove from practice any Advocate 
of the High Oourt whom it finds guilty of 
professional or other misconduct.” Similar- 
ly ‘sub-s. (4) ofs, 12 says “The High Oourt 
may thereafter either pass such final orders 
in the case asit thinks fit or refer it back for 
further inquiry to the Tribunal......." These 
provisions are only statutory reproduction 
of dhe view taken in In re Weare, Incor: 
porated Law Society, Hx parte (3) and 
In re Solicitor (5). In the latter case the 
Solicitor concerned was charged with mis- 
conduct at the instance of the Incorporated 
Law Society in that he misappropriated 


(3) (1893) 2 Q. B. 439; 62 L. J. Q. B. 596; 69 L, T. 
522; 58 J. P. 6 


9 7 A. 290: A. W.N. (1885) 43. 
5) (1890) 61 L. T, 842; 37 W. R. 598. 
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several sums of money to the extent of 
175£. For this he was brought before a 
Divisional Oourt of the Qaeen’s Bench 
Division and there he admitted the charga 
and undertook to set apart a portion of his 
salary for the purpose of repaying the 
the money. Thereupon the Oourt ordered 
his suspension for 18 months. Under a 
prosecution which had commenced previous 
to the order of suspension the Solicitor 
was subsequently convicted by a Oourt of 
Criminal Jurisdiction of the offence of em- 
bezzlement and sentenced tosix months’ im- 
prisonment. In consequence of this convic- 
tion the Incorporated Law Society again 
applied that the Solicitor should be struck 
off the rolls “upon the ground that he had 
been convicted of felony, and it was the 
invariable rule that a Solicitor convicted of 
felony should be struck off the rolls.” Lord 
Mansfield’s judgment in In re Brounsall (2) 
was relied upon in support of the contention. 
Baron Pollock in delivering the judgment in 
the casesaid “Now, we have been asked to 
act upon arule which, if it be fairly and 
properly studied, amounts to this, that upon 
all occasions and under any circumstances, 
if it be once shown to the Oourt that a Soli- 
citor has been convicted of a felony that 
Solicitor for all time and under all circum- 
stances shall be struck off the rolls. For 
my own part I do not believe suchan abso- 
lute rule exists, and I will go further, and 
say that,if such a ruledid exist, I think it 
would be putting Solicitors, whether looked 
upon as officers of the Court or not, in a 
position which would be different to that 
in which members of other liberal or honour- 
able professions are placed.” In In re Weare, 
Ex parte Incorporated Law Society (3) 
the substance of the judgments of Lord 
Esher, M. R , Lindley, L. J., and Lopes, L. J., 
is givenin the head-note of the report as 
follows: — 


“Held, that a Solicitor may be struck off 
the roll for an offence which has no relation 
to his character as a Solicitor, the question 
being whether it is such an offence as makes 
a person guilty of it unfit to remain a 
member of the profession. Oonviction for 
a criminal offence prima facie makes a 
Solicitor unfit to continue on the roll; but 
the Court has a discretion, and will inquire 
into the nature of the crime, and will not 
asa’ matter of course sirike him off be- 
cause he has been convicted; and the Oourt 
considered that in the present cass the 
nature of the offence was such that the 
Solicitor ought to be struck off the roll.” 
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Lord Esher, M. R., said:— 

“As to the striking off the roll, I have no 
doubt that the Oourt might in some cases 
say ‘under these circumstances we shall do 
no more than admonish him;’ or the Court 
might say, ‘We shalldono more than ad- 
monish him and make him pay the costs of 
the application;’ or the Court might suspend 
him, or the Court might strike him off the 
roll. The discretion of the Oourt in each 
particular case is absolute. I think the law 
as to the power of the Court is quite 
clear.” 

Lopes, L. J., said:— : 

| “I wish to make only one observation with 
regard toa point that aroseaboutthe con- 
viction. Itis perfectly clear that the mere 
fact that the person has been convicted of 
a criminal offence does not make it impera- 
tive on the Oourt to strike him off the roll. 
There are criminal offences and criminal 
offences,” 

. Now the circumstances surrounding the 
conviction of Ganpat Sahai may shortly 
be stated. One Datadin Brahman, whose 
name we have already mentioned was being 
tried in the Court of a First Olass Magistrate 
at Allahabad under the following charge 
“that you on orabout llth day of May, 1927, 
near Harrison Ganj..... caused the death 
of Babua boy of the age uf 12 years by 
rash and negligent driving of a car and 
thereby committed an offence punishable 
under s. 304-A of the Indian Penal Code.” 
The car referred to in the charge was 
a car (as now admitted) belonging to the 
Amethi estate situate in the District of Sul- 
tanpur. It is also admitted that Ganpat 
Sahai.was not one of the occupants of the 
car at the time stated in the charge. In 
support of the charge Ganpat Sahai was 


produced and examined as one of the witn-- 


esses on behalf of the prosecution on the 
12th of November, 1927. The statement 
which he then made commences as fol- 
lows:— 

“Tam a legal adviser of the Amethi Raj. 
It was perhaps in September that for the 
first time I came to know about the cases 
against Kunwar Sahib and about this case 
against Datadin I came to know in June. 
Datadin has not been in the employ of the 
estate from the beginning of May.” The state- 
ment in italics was the subject-matter of 
the charge of perjury against Ganpat Sahai 
as we have already said. This statement 
was inour judgment wholly irrelevant to 
the charge for which Datadin was being 
tried and it altogether surpasses our com- 
prehension how and why Ganpat Sahai came 
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to be cited and produced as a witmess on 
behalf of the prosecution. It was said then, 
as it was said now, that the object of Ganpat 
Sahai’s statement was to save the Amethi 
estate from being implicated in thé charge 
against Datadin under s. 304-A of the. 
Indian Penal Oode, Thatmay or may not 
be so, but one thing is beyond any doubt. 
The statement must have been made by 
Ganpat Sahsiin answer toa question put 
on behalf of the prosecution, What was 
the underlying motive which actuated the 
prosecution in eliciting this statement from 
Ganpat Sahai we are unable to say, but, as 
we have just now stated, that statement did 
not affect either advantageously or adverse- 
ly the case for the prosecution. In the 
second place, in the very nature of things 
this statement could not be treated as 
direct evidence of the fact that Datadin had 
not been in the employ of the estate from 
the beginning of May, Ganpat Sahai was 
admittedly not a person who had the authori- 
ty of passing the order either of the em- 
ployment or of the dismissal of Datadin 
and throughout the criminal proceedings, 
it was never even suggested that no order 
of appointment or dismissal could be passed 
except in the presence of Ganpat Sahai. 
His knowledge of the fact must, there- 
fore, have been in our judgment either 
wholly hearsay or an inference from the 
surrounding circumstances. In the _ 
course of his trial Ganpat Sahai gave 

an explanation of his statement to the 
effect that Datadin, if found to be in the 
service of the estate on the llth of May, 
the date mentioned in the charge, might 
well have been re-employed some time 
before that date. This explanation was 
rejected as being an afterthought. It is 
difficult to discover an earlier opportunity 
than the trial of Ganpat Sahai when 
it could have been made. When he was 
a witness at the trial of Datadin he had 
no such opportunity. The prosecution 
having elicited the fact that Datadin was 
not in the employment of the estate from 
the beginning of May, 1927, did not pursue 
the matter any further. Whether this 
explanation was ana afterthought or fot, 
it cannot fail to strike one as being reason- 
able and also probable. We have carefully 
perused the judgment ofthe learned Magis- 
trate who convicted Ganpat Sahai and also 
of the Appellate Court and of the High 
Court, The judgment of the trial Oourt 
which was upheld all along does not 
base its finding on: any direct evidence 
because there was no such’ evidence on 
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the retord. he finding rests entirely 
on | circumstantial evidence. There 
is little doubt that that evidence was 
admissible in law, and the finding cannot, 
of course, now be challenged on the ground 
that there was no evidence to support it. 
The order of conviction cannot be ques- 
tioned. It is final. On the other hand, 
for the purpose of considering the pro- 
priety of the order which we have to pass 
in this case we must take into account the 
fact that the conviction rested not on direct 
but on merely circumstantial evidence. 
In this judgment it is not necessary to 
state in details such circumstances as were 
relied upon for sustaining the order of 
conviction. There is, however, one which 
may be mentioned, as stress has been laid 
on it by one of the members of the Bar 
Tribunal. It was said in one of the judg- 
ments in the case of Ganpat Sahai that it 
was highly improbable that Datadin could 
have been re-employed after his dismissal, 
We are of opinion that we have no juris- 
diction to enter into the question as to 
whether this improbability was well-founded 


- or not. The fact which is now of import- 


ance is that it was regarded as a mere 
improbability and no more. 

As we have already said, Ganpat Sahai 
was sentenced to imprisonment till the 
rising of the Oourt and a fine of Rs. 1,000. 
Undoubtedly this was a light sentence and 
we must presume that it was so because 
in the opinion of the learned Magistrate 
the offence committed and proved was also 
light and trivial. 

In the course of the argument the learaed 
Government Advocate brought to our 
notice an order of the Honourable High 
Court at Allahabad dated the 17th of 
April, 1930, striking Ganpat Sahai off the 
roll of the Vakils of that Oourt on the 
ground of Ganpat Sahai’s conviction being 
one involving moral obliquity. This order 
is also referred to inthe proceedings of the 
Bar Tribunal. As regards this order the 
learned Counsel for Ganpat Sahai said 
that it was made without any inquiry and 
thet it related to the status of Ganpat Sahai 
aga Vakil of the High Court while in the 
case beforeus Ganpat Sahai must be dealt 
with „under tho Indian Bar Oouncils Act, 
1926, he having been enrolled as an Advocate 
of this Oourt under the provisions of that 
Act. Weareof opinion that Mr. Jackson's 
argument is correct. - 

It is admitted that no inquiry was made 


_ into the alleged misconduct of -Ganpat 


. Bahgi and that the order was solely based 
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on the fact that Ganpat Sahai was convict- 
ed of an offence involving moral turpitude. 

Section 12 of the Legal Practitioners 
Act, 1879, provides that the High Oourt 
may suspend or dismiss any legal practi- 
tioner. who is convicted of any 
criminal offence implying defect of character 
which unfits him to be a legal practitioner. 
This section by its own terms does not 
cover the case of a Vakil, It would seem 
to follow that the mere fact of a conviction 
of any criminal offence implying moral 
turpitude can be a sufficient basis in law 
for anorder of suspension or dismissal of 
a Pleader or a mukhtar only but not ofa 
Vakil whose cases of misconduct are not 
provided for by the Legal Practitioners 
Act but by para. 8 ofthe Letters Patent. 
According to that paragraph the High 
Court had a discretion to remove from 
practice on reasonable cause any Vakil of 
the said Oourt. The order of the High 
Court, therefore, is conclusive. Thei status 
of Ganpat Sahai in this Oourt is not, how- 
ever, that of a Vakil but is that of an 
Advocate within the purview of the Indian 
Bar Oouncils Act, 1926. A case of mis- 
condust against him assuch an Advocate 
must proceed on an inquiry as already 
shown. 

Mr. Jackson drew our attention to a 
decision of a Full Bench of the Madras 
High Court in In the matter of an Advocate 
(6). In this case an Advocate ofthe High 
Court at Madras, who was also a Barris- 


ter-at-Law, was convicted of perjury in 
England and sentenced to imprisonment 
for six months in 1918. In 1919 the 


Benchers of his Inn disbarred him and 
expelled him from the Inn. On a motion 
under the Letters Patent of the High Oourt 
made in 1923 to disbarthe said Advocate 
the learned Judges held “that though in 
these proceedings it was not open to 
question the propriety of the conviction 
the Court can, with a view to fix the 
quantum of punishment, look into the 
circumstances of the case and ascertain the 
degree of moral turpitude and extenuating 
circumstances, if any.” Mr. Justice Coutts- 
Trotter (afterwards Sir Ooutts-Trotter, O. 
J.) said in his judgment “Perjury is an 
offence the gravity of whichI do not seek 
to minimise, especially when committed by 
a member of the Barwho knows its full 
import. At the same time it has many 
degrees of gravity, and I think there is 
much to be said in extenuation of the 

(6) 76 Ind, Cas. 873; 46 M. 903; 45 ML. J. 689; 18 Le 
W. 823; 25 Or, L. J. 289 (F. Bj. e 
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offence committed by Mr. A." We entirely 
adopt this observation of the learned Judge. 
Mr. Justice Coutts-Troiter aleo said. 

“It also weighs with me greatly that a 
very large number of documents have 
been put before us, including a memorial 
signed by a large number of well-known 
practitioners of this Court, men mostly of 
a different race and creed to his own, 
who all concur in the view that he has 
sufficiently purged his conduct, that this 
episode is a blot on a previously honour- 
able career, that he-is fit tobe associated 
with them in their profession, and, there- 
fore, they recommend him to: the favour- 
able consideration of this Court.” 

In the present'case also Mr, Jackson has 
drawn our attention toa large number of 
testimonials amongst which is included one 
signed by a large number of Advocates of 
this Court practising at Fyzabad, Sultan- 
pur and Partabgarh. These are the dis- 
tricts which adjoin each other. We have 
also before us a testimonial by Mr. D. L. 
Drake- Brockman, I.0.8., Commissioner of 
the Fyzabad Division. They ali speak 
highly of his character. Ganpat Sahai 
was and still continues to be the Ohairman 
of the District Board of Sultanpur and 
the Deputy Commissioner of Sultanpur 
says in his certificate that Ganpat Sahai's 
conviction “has not affected in the least his 


public reputation either as a legal practi-- 


tioner of high ethical principles or as a 
citizen of upright character. Personally 
I regard him as an honourable gentleman 
fit toremain associated with the members 
of the legal profession.” These testi- 
monials also weigh with us, to use the 
language of Mr. Justice Coutts-Trotter. 
In the preceding part of this judgment 
we have made an inquiry into the nature 
of the offence and have come to the con- 
clusion that there are several factors 
which have the effect of extenuating the 
gravity of the offence and we have also 
coneidered other circumstances which have 
the same effect. This being our opinion 
on the merits of the case the last question 
which we have to enswer is what should 
be ourorder, The offence of which Ganpat 
Sahai was convicted was one of perjury 
which always involves moral turpitude in 
varying degree according to the parti- 
cular facts of each case, Having regard 
to his education and training and in 
particular to the profession in which 
Ganpat Sahai is epgaged he was expected 
to have exercised a greater degree of 


caution. and réctitudg than ordinary persons 
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in making a statement on oath in a,Oourt 
of Law. We are, therefore, of opinion that 
this is a fit case in which we must mark 
our sense f disapprobation of Ganpat 
Sahai’s conduct by ordering him’ to be 
suspended from practice for a period of 
six months with effect from to-day, and 
we order accordingly. 
A. Order accordingly, 


OUDH CHIEF COURT. 
OriminaL Appsat No, 475 oF 1930, 
December 8, 1930. 
Present:—Mr. Justice Raza and 
Mr. Justice Pullan. 
EMPEROR— APPELLANT 
versus 
NARAIN—Acovuszo—ResponpDEnt, 
Criminal Procedure Code (Act V of 1898), s. 162— 
Penal Code (Act XLV of 1860), s, 897—Prosecution 
for dacoity—List of stolen property prepared before 
investigation, whether admissible in evidence—Hvidence 
Act (I of 1872), s. 80—Retracted confession, value of. 
Lists of stolen property prepared “in the pre- 
sence of a Police Officer before the actual com- 
mencement of the investigation by the Police, cannot 
be excluded from evidence as being statement made 
y a Police Officer during investigation. [p. 73, col. 


Autar v. Emperor (1), followed, 

Where a confession which does not contain state- 
ments of any value in evidence except an admission of 
the guilt of the accused has been subsequently re- 
tracted, it is not sufficient in itself to justify the 
conviction of the person making it, and if the Sessions 
Judge aod the assessors hold that it is untrue the 
Appellate Court cannot say that the Judge and the 
assessors were wrong. [p. 74, col. 1.] 


Oriminal appeal trom an order of the 
Sessions Judge, Hardoi, dated the 12th™ 
September, 1930. y 

Mr. H. K. Ghose, for the Crown, 

Mr. Moti Lal Saksena, for the Respondent. 

JUDGMENT. —Thisis an appeal pre- 
ferred by the Local Government against 
the acquittal of one Narain Ohamar of the 
offence of dacoity by the learned Sessions 
Judge of Hardoi. The first ground taken 
by the learned Public Prosecutor before us 
is that “the order of acquittal is wrong as 
the guilt of theaccusedis proved beyoħd 
doubt by his own confession, corroborated 
by simple evidence and conduct of the 
accused.” e 

Had the learned Public Piosecutor been 
able to substantiate this ground of appeal 
it would have been possible for this Oourt 
to set aside the order of acquittal on the 
ground that it was contrary to the evidence 
and as such perverse. We have gone very 
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carefully sinto all those points which were 
raised. by the prosecution against this man 
and mərə particularly into the three points 
which håve been pressed by the learned 
Public Prosecutor and we have come to the 
following definite conclusions.. The case 
is one in which there. in some evidence 
against the accused Narain. We are not 
prepared to say that the man is necessarily 
innocent,. but as.we shall point out, every 
item in the evidence against him is open 
not only to suspicion but to a reasonable 
suspicion, which might, in our opinion, 


lead a careful Judge to doubt the truth. 


of the story contained in his own retract- 
ed: confession, and as the learned: Public 
Prosecutor says “corroborated by simple 
evidence and conduct of. the accused.” A 
dacoity.took place in the village of Nayagaon 


on the night of 2nd-3rd January 1930, 


and was reported at 5 a. m, on 3rd January. 
A Police Officer went atonce to the village 
and in his presence certain lists of stolen 
property were prepared. 

Oa 5th January two lists were com- 
pleted: one containing 35 items of pawned 
property and the other showing 23 ifems 
of personal property belonging to the com- 
plainant. A further list of stolen cloth 
was prepared on ilth January; but with 
that weare not concerned. The very fact 
that one of the items, namely No. 35, in 
the list of pawned property, includes 26 
Hamels gives some idea of the difficulty 
which must have been experienced in the 
preparation of these liste, and it is in no 
way surprising that the two principal lists 
were not ready till 5th January. By that 
time. the investigation was merely ina pre- 
liminary stageand these two lists in our 
opinion were additions to the first report 
which were necessary for the proper pre- 
sentation of the case by the complainant 
to enable the Police to make a full in- 
vestigation and we consider that these 
liste were prepared before the investiga- 
tion actually began and they cannot be 
excluded from evidence as being astate- 
ments made to a Police Officer during the 
course of investigation. Thisis the view 
which has already been taken by us in 
the case of Autar v. Emperor (1), and we 
consider that the learned Sessions Judge 
was wrong in excluding this piece of 
evidence, 

No clue was found to the perpetrators 
of this dacoity until 24th February, when 


(1) 126 Ind. Oas. 498; A. I. R. 1931 Oudh 74; 1931 
Or. Oas. 1830; 70. W. N. 456; Ind. Rul. (1930) Oudh 
370; 31 Cr. L. J. 1017. 7 
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the house of Narain Chamar was searched, 
in connexion with some other theft, At 
the search a sword was recovered by Sub- 
Inspector Mahabir Prasad who was conduct- 
ing the investigation into this Nayagaon 
dacoity. He has himself stated that when 
he found the sword he suspected that it. 
might have been the sword contained in 
the second list of the stolen property, 
but he did not immediately arrest Narain. 
On the contrary he left him at large until 
28th February when he sent for him to a 
village in which he was conducting an- 
other investigation. On lst March he ar- 
rested Narain and had him taken to Hardoi 
where on 2nd March, after being duly cau- 
tioned, he made a confession to Mr. 
Nigam, Joint Magistrate. On 9th March 
Narain was put up in Jail for identification 
by 28 witnesses and it appears that he was. 
identified by 15. The others did not 
identify him, but they identified none of 
the other five persons with whom he was 
mixed in the Jail. On llth March Narain 
went out witha Magistrate and pointed out 
certain places which had been mentioned 
by him in his confession. 

“On 15th March he produced from a field 
near his village certain silver ornaments, 
On 18th March he identified before a Magis- 
trate the sword which is now before us as 
being a sword which was recovered from his 
house by the Police, On the information 
given by Narain certain other persons were 
arrested, but none were put upon their trial. 
Another person named Bhup was tried 
along with Narain for being in possession 
of stolen property, but he was not one of 
those persons named by Narain and he 
also has been acquitted, Narain retract- 
ed his confession saying that he had been 
induced to make it by the Police. 

Thus the evidence against Narain is in 
the first place his own confession, in the 
second :the recovery of ths sword 
from his house, thirdly there is the re- 
covery of the ornaments from the field, 
fourthly we have the fact that he showed 
certain places to a Magistrate which he had 
mentioned in his confession, and fifthly 
we have his identification in Jail. Thelearn- 
ed Public Prosecutor placed no reliance 
on the fact that Narain showed certain 
places to the Magistrate because there is 
no copfirmation of his statement that he 
or his gang ever went to those places. 
Nor does he lay much stress on the re- 
covery of the silver ornements from the 
field. None of these ornaments have been 
identified as part of the stolen property 
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and Narain in his confession said that he 
and Inda each received Rs. 25 in cash and 
all the rest of property was divided among 
the other members of the gang. Thus on 
his own showing Narain received none of 
the stolen property and there is no reason 
to suppose that the property which he pro- 
duced from his field was in any way con- 
nected with this dacoity. 

As to the confession it is one of those 
confessions which adds nothing to the 
knowledge already possessed by the Police. 
It is true that Narain named certain con- 
federates, but there is no corroboration of 
the fact that any of those persons took part 
in the crime. The clues, which he gave, 
such as the fact that he purchased some 
candles in the presence of a witness whom 
he named and that the gang rested at a 
fagir's hut and were seen there by two 
persons, were not substantiated by. any 
evidence, and except that Narain has 
chosen to admit his own guilt there is 
nothing in the confession which is of any 
value in evidence, Such a confession which 
has been subsequently retracted is not,in our 
opinion, sufficient in itself to justify the 
conviction of the person making it and if 
a learned Sessions Judge and his assessors 
. hold such a confession to be untrue we 
cannot as an Appellate Oourt say that 
the Judge and the assessors were wrong. 
We must, therefore, look to the corrobora- 
tion of that confession contained in the 
identification proceedings and in the evi- 
dence relating to the recovery of the sword. 

[The learned Judges dealt with the evid- 
ence on this point and continued as follows: | 

We do not, therefore, consider that 
the learned Sessions Judge committed any 
error of judgment when he declined to 
accept this evidence of identification. We 
are left with the conclusion that the con- 
fession made by Narain is of little value, 
that the property which he produced does 
not belong to this dacoity, that the sword 
which: may or may not be stolen property 
was recovered from aplace where it could 
` easily have been planted, and that the 
identification. in Jail is open to grave 
` suspicion. Ifon these grounds the learned 
Sessions Judge agrecing with his four 
assessors thought fit to pass an order of 
acquittal, we are certainly not disposed to 
interfere. in appeal. We dccordingly 
dismiss this appeal, confirm the order of 
acquittal, passed by the lower Court and 
direct that the accused, who has been ar- 
rested, shall, be set at liberty forthwith. 

A, . Appeal dismissed, 


ABDUL KARIM V, EMPEROR, 
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OUDH CHIEF COURT, 
OriminaL Revision No. 93 oF 1936. 
September 8, 1930, 
Present:—Mr. Justice Pullan. 
ABDUL KARIM AND orsprs—AcousEp— 

APPLIOANTS 


versus 
EMPHROR—OomPiainsnt—Oprosiri 


Party. 

Penal Code (Act XLV of 1860), s. 842—Police 
Officer taking person to Sub-Inspector for examination 
and compelling him to wait in Police Station—Nq 
offence—Wrongful conjinement, what constitutes. 

Where a Sub-Inapector of Police conducting an 
investigation sent fora person who, in his opinion, 
could give some information, and a constable anda 
chaukidar ander the orders of the Sub-Inspector told 
that person to sit underatreefor some time and 
then took him to the Police Station and told him to 
sit there till the Sub-Inspector could see him : 

Held, that the constable and he chaukidar were 
not guilty of wrongful confinement or of any other 
offence. [p. 76, col. 1.] An 

Application for revision of an order of the 
Sessions Judge, Fyzabad, dated the 4th 
August, 1930. f 

Dr. J, N. Misra and Mr. R, F. Bahadurji, 
for the Applicants, ; 

Mr. Ali Muhammad, Assistant Govern- 
ment Advocate, for the Crown. 


JUDGMENT.—This is an application 
in revision of an order of the learned 
Sessions Judge of Fyzabad passed in appeal 
from an order of a Magistrate of the First 
Class of the same District. The case set 
for trial was despite the inordinate mass 
of irrelevant evidence recorded and the 
extremely lengthy judgments of the Magis- 
trate and the Sessions Judge a very simple ` 
one. Sub-Inspsctor Abdul Karim is said 
to have called aman called Babu Ram first 
to the Zila of a leading zamindar and 
secondly tothe Police Station and released 
him only on receipt of Rs. 40, which was 
paid to him by Mahadeo, Babu Ram's 
uncle. Two constables and a chaukidar are 
alleged to have assisted the Sub-Inspector 
in the matter and they also were charged 
with the offence of wrongful confinement. 
The Sub-Inspector himself was charged 
under ss, 16) and 165 of the Indian Penal 
Oode with accepting an illegal gratifica- 
tion. He was also charged with an offence 
under s. 347 of the Indian Penal Vode, 
namely, wrongful ccnfinement to -cxtort 
property. The Magistrate found that the 
story told by Babu Ram and his witnesses 
was true and he convicted the Sub-In- 
spector of offences under as. 161 and 165 and 
also under s. 347 of the Indian Penal Code. 
He acquitted one of the constables, but. 
convicted Muneshar constable and Thakur. 
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Din chaykidar of cffences under s. 342 of the 
- Indian Penal Oode, namely, wrongful con- 
finement. The learned Sessions Judge 
accepted the finding of the lower Court as 
to the offences committed by Thakur Din 
and Muneshar but asto the Sub-Inspector 
Abdul Karim he recorded the following 
finding :— 
“He is certainly not guilty of an offence 
under s. 165 of the Indian Penal Oode as 
he did not take any valuable thing without 
„Consideration, I think the offence commit- 
ted by him falls under s. 347-114 rather than 
under s. 161, Indian Penal Code.” 
He accordingly set aside the conviction 
and sentence passad under ss. 161 and 165, 


altered the conviction under s. 347 to one ` 


under s. 347-114 and upheld the sentence 
passed under that section. In revision one of 
the grounds stated is that “the conviction 
under ss, 161-165, Indian Penal Code, having 
been set aside by the learned Sessions Judge 
the conviction under s, 347-114, Indian Penal 
Oode cannot be maintained inlaw.” This 
is a sufficient ground for the admission of 
the application in revision but it raises 
something more than a mere technical 
question. Thelearned Sessions Judge by 
committing himself tothe statement that 
Sub-Inspector Abdul Karim did not take 
any valuable thing must be held to dis- 
believe the story told by the witness 
Mahadeo that he gave the Sub-Inspector 
Rs. 40. Ifno money passed can find no 
evidence that extortion was the object 
with which Babu Ram was confined, if it 
can be held that he was confined, and the 
elements of an offence under s. 347 are 
wanting. Furthermoré by importing s. 114 
into the case the learned Judge implies 
that some other person, not Sub-Inspector 
Abdul Karim, committed the substantive 
offence under s. 347 for s. 114 appliesonly to 
the case of one who stands by while another 
commits ean offence on his instigation. 
Had it been found that either the constable 
or the chaukidar had committed an offence 
under s. 347 I could have understood the 
conviction of the Sub-Inspector under s. 
347 read with s. 114 but as there 
is ‘ao such finding I am of opinion 
that a conviction under s. 347 read with 
s. 114 is illegal, Iino one committed the 
offence of wrongful confinement with a view 
to extortion nobody else could abet that 
offence andon this simple question of law 
I would be prepared to set aside the con- 
viction of Abdul Karim. But the matter 
must be taken further because I have still 
to consider the question of the conviction 
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of Thakur Din and Muneshar, These 
persons were convicted under s. 342 of the 
Indian Penal Code of the offence of wrongful 
confinement. Wrongful confinement is 
defined ins, 340 of the Indian Penal Oode 
in the following terms: ‘Whoever wrong- 
fully restrains any person in such a manner 
as to prevent that person from proceeding 
beyond certain circumscribing limits, is 


_said wrongfully to confine that person,” and 


there are two illustrations given 

(a) A causes Z to go within a walled space 
and locks Zin. Z is thus prevented from 
proceeding in any direction beyond the 
circumscribing line of wall. A wrongfully 
confines Z. 

(b) A places men with fire arme at the 
outlets of a building and tells Z that they 
will freat Z if Z attempts to leave the 
building, A wrongfully confines Z.” 

Now in this case the first act alleged 
against Thakur Din chaukidar is that he 
called Babu Ram to see the Sub-Inspector 
and toldhim to sit under a tree outside 
the zaminder’s Zila. So far no circumscrib- 
ing limits are mentioned and as far asI 
understand the evidence there is not even 
that element of voluntary obstruction 
which would amount to restraint within 
the meaning of the Oode. Secondly it is 
alleged that the chaukidar and the 
constable Muneshar took Babu Ram on the 
orders of the Sub-Inspector to the Police 
Station and told him to sit there until the 
Sub-Inspector interviewed him. Again 
there is not the slightest suggestion- that 
any restraint was placed upon Babu Ram's 
movement. He was not placed in the 
havalat and although he himself said that 
he was assaulted by Muneshar on the orders 
of the Sub-Inspector this evidence does not 
appear to have been believed by the lower 
Courts and does not form part of the charge. 
Apart from the fact that no offence under 
s. 342 was committed by Thakur Din or 
Muneshar I would point out that if a con- 
stable and achaukidar are to be sent to 
Jail for six months for taking a man to the 
Police Station in order that a Sub-Inspector 
conducting an investigation into a burglary 
might ssk him some questions, it would be 
impossible for the Police administration of 
the country to be carried on. Itis perfectly 
certain that Babu Ram was taken to the 
Police Station and that heewas there ques- 
tioned as to the whereabouts of*one Ram 
Sewak who was suspected in a burglary 
case. Not only is this fact noted in the 
Police diary but Babu Ram himself admits 
that he was asked these questions, Babu 


16 


Ram may have supposed that he was him- 
self under suspicion but there is no evidence 
that thisia the case and it appesrs that 
both the Magistrate and the Judge believed 
that the Sub-Inspector hed heard of the 
ascociation between Babu Ram and Ram 
Sewak and wished to make inquiries 
from Babu Ram which might help him 


in the investigation of the burglary 
case. A Sub-Inspector conducting an 
investigation is within the law when’ 


he sends for a person to the Police Station 
who can in his opinion give information 
about a crime and a constable anda chauki- 
dar who did no more than bring such a 
person to the Sub-Inspector and tell him to 
sit down until the Sub-Inspector sees him 
are committing no offence whatever. They 
are merely obeying the lawful order of their. 
superior officer. Possibly if the Court held 
that there was a conspiracy between the 
Sub-Inspector and his underlings to extort 
money as the price of the release of such a 
person a conviction ofall those concerned 
in the affair would be legal. But the Magis- 
tate himself finds specifically that there is 
no evidence that the constable or the chauki- 
dar had any intention of extorting money 
or that they were in league with the Sub- 
Inspector or that they had knowledge of 
‘the intention of the Sub-Inspector. Thus 
the conviction of Muneshar and Thakur 
Din of the offence under s. 342 of the 
Indian Penal Code is as erroneous as the 
conviction of Sub-Inspector Abdul Karim of 
an offence under s. 347 read with s, 114 
of the Indian Penal Code. i 
It is not necessary for me to consider 
whether the evidence in the csse would 
have justified the conviction of any of these 
persons under some other section of the 
Indian Penal Code, but as the point has 
been raised by the learned Government 
Advocate I think it proper to observe that, 
in my opinion, the whole of the evidence 
adduced for the prosecution was defective, 
Babu Ram said that he had been taken to 
the Zila, that Thakur Din remained with 
him the whole time, that the Sub-Ins- 
pector came out at 1 o’clock, that they then 
went to the thana and that he was first 
questioned by the Sub-Inspector at 3 
o'clock and subsequently at & o'clock in the 
thana. He also said that the Rs. 40 given 
to the Sub-Inspector was part of a sum of 
Rs, 50 which he had recently recived’ from 
his father in Rangoon for the purchase of 
bullocks. Now the station diary of the 
Police Station shows that Thakur Din 
chaukidar came and made a report of the 
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burglary at 2 o'clock in- the after-noon in 
question, that the Sub-Inspector arrived at 
5 o'clock and that he questioned Babu Ram 
later. The lower Courts think it proper to 
doubt the genuineness of the Police diary and 
the Magistrate in particularrefers to what he 
calls interpolations and suggests pesh bandi. 
The Magistrate’s own judgment is full of 
interpolations but they do not arouse in my 
mind any suspicion that they were made 
subsequently with some sinister motive.. 
The same applies to the interpolations in 
these diaries. Itcannot be supposed that e 
Abdul Karim set about making interpola- 
tions in his diary on the very day on which 
he had exacted Rs. 40 from Mahadeo as be- 
lieved by the Magistrate, but not by the 
Judge, for he could not foresee that proceed- 
ings were subsequently going to be institut- 
ed on an anonymous petition some weeks 
later. In my opinion the entries in the 
diary disprove part at least of the statement. 
made by Babu Rem and they give full sup- 
port to Abdul Karim’s explanation of Babu. 
Ram’s visit to the Police Station. Both the 
Courts below agree that Babu Ram’s state- 
ment that Rs. 40 was pact ofa sum of Rs, 50 
which he had received from his father is 
false because the sum of Rs. 50 was not 
received till some days after Babu Ram’s 
visit to the Police Station. Thus wherever 
the statement of Babu Ram could be dis- 
proved by other evidence it has been disprov-. 
ed, and it is worthy of remark that the 
Circle Inspector of Police who first in- 
quired into the matter found the charges 
untrue and a Deputy Magistrate who visit- 
ed the village also discovered nothing 
against the Sub-Inspector. 


One other point was raised in the grounds 
for revision, namely, that the Magistrate did 
not allow copies of the statements recorded 
by the Circle Inspector to be given to the 
accused. Prima facie this was an inquiry 
made by a Police Officer into a criminal i 
offence and if he recorded any evidence in 
writing copies of such statements should 
have been allowed to the accused under 
s. 162of the Code of Oriminal Procedure, 
The view taken by the Magistrate that ,this 
was merely a private inquiry cannot be 
supported for a moment, but I find that in 
his order dated the 2nd of April, 1930, he 
gave the best of ail poesible reasons for not 
giving copies of the statements and that 
was that no statement was reduced to 
writing. I cannot, therefore, hold that the 
accused were prejudiced by not being given 
copies of the statements made before the 
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Oirele Inspectot, but his report should cer- 
tainly have been placed on the record, if the 
accused so desired. 

In my opinion this is one of those cases 
in which the Courts have been too ready to 
believe allegations made against a Police 
Officer which are not supported by reliable 
evidence and apart from the illegality of 
the convictions under the sections employed 
by the learned Sessions Judge I am of opin- 
ion that these persons deserve an acquit- 
tal, and this is emphatically not a case in 
ewhish this Court should be deterred from 
proceeding by the provisions of s. 537 
of the Code of Oriminal Procedure, I allow 
this application, set aside the convictions 
and senteness of all the three applicants. 
Thakur Din and Muneshar will be released 
forthwith and Abdul Karim, who is on bail, 
will not be required to surrender, All 
fines, if paid, will be returned, 


A, Appeal allowed, 


OUDH CHIEF COURT, 
FULL BENCH, 

Saoonp Civiin APPEAL No. 29 or 1930. 

November 14, 1930. ' 

Present:—Mr, Wazir Hasan, Ohief 
Justice, Mr. Justice Raza and 

Mr, Justice Bisheshwar Nath Srivastava, 
RAN BAHADUR SINGH~— 
DEFENDaNT—~ APPELLANT 


versus 
BALIG RAM AND ANOTEER— 


DEFENDANTS— RESPONDENAIS, 

Civil Procedure Code (Act V of 1908), O. XXI,r. 
68—Limitation Act(IX of 1908), Sch. I, Art. 1l— 
Order dismissing claim petition as ‘not pressed’ — 
Whether falls within O. XXI, r. 68—Failure to in- 
stitute suit within one year, effect of. 

Held, by the Full Bench—An 

passed by the executing Court onan objection 
filed under O. XXI, r. 58, Sch. I, Civil Proce- 
dure Oode, which is not pressed subsequently and 
is, therefore, dismissed, isan order covered by O. 
XXI, r. 63, Sch. I, Civil Procedure Code, and a auit to 
set aside such an order must be brought within one 
year ofits date under Art. 11 of Sch. I of the Limita- 
tion Act. [p.78, col.2; p.79, col. 2.] 
HePer Raza and Srivastava, JJ.—Article 11, Limitation 
Act, applies to allordersin claim proceedings whe- 
ther they are passed after full investigation under 
the claim section of the Oode or are passed without 
any investigation at all. [p. 80, col, 1.] 

Wher a claim is preferred the usual prayer is that 
the attachment should be raised as the property does 
not belong to the judgment-debtor but belongs to 
the claimant. On the presentation of such a petition, 
if the order isnot that the property is released from 
attachment, it must be taken to be an order “ against ” 
the claimant. [idid.] 


order 
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Per Wazir Hasan, C.J.—Rule 63 of O. XXI, Civil 
Procedure Code, should not be read as an independ- 


ent and isolated rule but as asequel to the preceding 
rules. [p.77, col. 2; p. 78, col. 1] 


Second appeal from a decree of the Sub- 
Judge, Fyzabad, dated the 28th October, 
1929, 


Mr. St. G, Jackson, for the Appellant, 
Mr. H, Husain, for the Respondents. 


JUDGMENT. 
Wazir Hasan, C. J.—As both of my 
learned brothers propose to give an answer 
in the affirmative to the question referred 


‘to the Full Bench, Ido not wish to prees 


my dissent. I would, however, indicate 
briefly the line of reasoning which I per- 
sonally venture to think is correct, 

In Sardhari Lal v, Ambika Prasad (1) 
their Lordships of the Judicial Committee 
decided that an order made under s. 283 
of the Code of 1882 was conclusive if it 
was made after an investigation directed by 
8.278, though: “the Oode does not pre- 
scribe the extent to which the investigation 
should go.” 

This result clearly emerged from the 
language employed by the Legislature in 
enacting the provisions of s, 283 of that 
Oode, That section stood as follows : 

“The party against whom an order under 
88, 280, 281 or 282 is passed may institute 
a suit to establish the right which he claims 
to the property in dispute, but, subject to 
the result of such suit, if any, the order shall 
be conclusive.” 

The only possible interpretation which 
could be placed on s. 283 was that such 
an order was conclusive as was an order 
passed under ss, 280, 281 or 282 and no other 
order had that effect. But s. 278, which 
was not enumerated amongst the sections 
mentioned in s, 283, “provided that no such 
investigation shall be made where the Court 
considers that theclaim or objection was 
designedly orunnecessarily delayed.” 

In my opinion the newr. 63, O, XXI, in 
the Code of 1908 by eliminating the re- 
ference to ss. 280, 281 und 282, that is 
rr. 60, 61 and 62 brings in within the scope 
of that rule an order by which a claim or 
an objection is disposed of without investi- 
gation as being designedly or unnecessarily 
delayed, This, in my opinion, is the only 
change in the law and no more. 

There may be two ways of approaching 
the interpretation of r, 63. One” would be 
to treat it as an independent and isolated 
rule and the other asa rulə prescribing the 


(1) 15 O. 521; 15 I. A, 123; 5Sar. 172;12 Ind. Jur, 
-210 P.O.) -. 
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‘sequel to the preceding rules. In my judg- 
ment the latter method should be preferred. 
According to this view “a claim or an 
objection preferred” means a claim or an 
objection preferred under r.58, Similarly 
“an order............ made” means an order 
made under rr, 58, 60,61 or 62. An order 
made under the first mentioned rule will be 
an order dismissing the claim or objection 
as being designedly or unnecessarily delay- 
ed, and an order made under any of the 
other rules will be an order where a claim 
` or an objection has been investigated. Rule 58 
prescribes condition precedent in the direc- 
tion that : “the Court shall proceed to inves- 
tigate the claim or objection with the like 
power as regards the examination of the 
claimant or objector, and in all other respects 
as if he was a party to the suit.” - 

With these few words Iagree that the 
answer be given in the afirmative. 

Raza and Srivastava, Jd.—This 
is a reference to the Full Bench under s. 14, 
Oudh Courts Act, 1925. In order to ap- 
preciate the question to be decided it is 
necessary to state the circumstances out 
of which this suit has arisen, so far as they 
are material to the appeal before us. 

Salig Ram plaintiff (since deceased and 
now represented by Ram Nath and others) 
had purchased the property in suit at an 
auction sale held in execution of his money- 
decrees which he had obtained against Beni 
Singh alias Ribai Singh (defendant No. 2) in 
this suit. Beni Singh had executed a sale- 
deed in respect of the property in suit in 
favour of his brother's widow, Musammat 
Phulsara (defendant No. 3). Ran Bahadur 
Singh (defendant No.1) brought a pre-emp- 
tion suit in respect of the property in suit 


his claim was decreed on the basis of a. 


compromise on 4th November, 1926. Salig 
Ram attached the property in suit in execu- 
tion of his simple money-decrees and the 
property was duly attached by order of the 
executing Oourt, During the progress of the 
execution proceedings.Ran Bahadur Singh 
(defendant No. 1). objected to the attach- 
ment of the property on the ground that he 
had acquired the property under the pre- 
emption decree mentioned above. The 
objection was made under O. XXI, r. 58, 
Civil Procedure Code, with the prayer for 
release of the property from attachment and 
sale. This objection was eventually dis- 
posed of,on 19th November, 1927.. The 
executing Oourt disposed of the objection 
in the following order: “The Pleader for 
the objector stated that the objector shall 
geek a remedy by a regular suit. This 
e 
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ee is ‘strack off,’ asit is not press- 
e ai e 

In pursuance of the order mentioned 
ebove a formal order was prepared under 
O. XLIII, r.3, Sch. I, Civil Porcedure 
Oode (see r, 3 added by the Oudh Ohief 
Court). lt was recorded in the formal order 
that the objection was dismissed. Salig 
Ram (plaintiff), having purchased the prop- © 
erty insuit at the auction sale, applied for 
mutation on the basis of his title under the 
auction sale. 

His application was opposed by Ran 
Bahadur Singh (defendant No.1). The appli- 
cation was dismissed by the Revenue Court 
on 7th May, 1928. The present suit was 
then brougat by the plaintiff Salig Ram on 
18th March, 1929. The suit was dismissed 
by the first Oourton 18thJuly 1923. The 
plaintiff's appeal was, however, allowed by 
the learned Additional Subordinate Judge 
of Fyzabad. The lower Appellate 
Court has decreed the -plaintiffs claim 
for possession of the property in suit 
holding that the order of 19th November 
1927 disposing of Ran Bahadur'’s (defendant 
No. 1's) objection to the attachment of the 
property insuitdebars him from question- 
ing the plaintiff's title, as Ran Bahadur 
Singh failed to institute a suit within one 
year fromthe date of the order under the 
provisions of r. 63, 9, XXI, Civil Procedure 


Oode. 

Ran Bahadur Singh (defendant No. 1) has 
filed this appeal questioning the correct- 
ness of the findings of the lower Appellate 
Court. The question to be decided in this 
reference is thus as follows: “Whether an . 
order passed by the executing Oourt_on an 
objection filed under O. XXI, r. 58, Sch. I, 
ivil Procedure Code which is not pressed 
subsequently and is, therefore, dismissed, is 
an order covered by O. XXI, r. 63, Sch. 1, 
Civil Procdure Code,” 

The appellant’s learned Counsel has 
contended before us that the order in 
question should be taken to be an order 
permitting Ran Bahadur Singh, the objec- 
tor, to withdraw his objection. In our 
opinion this contention is not well found- 
ed. There is nothing in the order (Ex. 
13) to suggest that Ran Bahadur Singh 
desired to withdraw his objection or that 
the Oourt allowed him to withdraw the 
same, The words “struck off” used in 
the order do not mean that the objection 
was to be treated as if it had been allowed 
to be withdrawn, It would be borne in 
mind that it was expressly.. recorded in 
the formal order (Ex. 14) which was pres 
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pared ih pursyance of the order in ques- 
tion that the objection was dismissed, This 
shows clearly what the executing Oourt 
meant by the expression “struck off” used in 
the order in question (Ex. 13), The objector’s 
Pleader had‘stated, of course, that the objec- 
tor would seek remedy by a regular suit 
but this does not mean that the objector 
asked the Court to allow him to withdraw 
the objection or to treat the objection as 
if it had never been made. It may be that 
the objector intended to bring a suit, but 
the Court did not permit him to with- 
“draw the objection so as to entitle him to 
bring the suitat any time he liked. The 
fact is that Ran Bahadur Singh objector 
(defendant No. 1)did not press his objec- 
tion and so the Court dismissed it by saying 
“Let it be struck off.” Ran Bahadur Singh 
(defendant No. 1) never instituted any suit 
to establish the right which he claims to 
the property in dispute after the dismissal 
of his objection. He allowed the property 
in suit to be sold as the property of the 
judgment-debtor Beni Singh alias Hibai 
Singh (defendant No. 2) and never ques- 
tioned the validity of the sale before the 
present suit was brought by Salig Ram. 
The crucial question is this: Whether 
or not the order in question was made 
“against” the objector (Ran Bahadur Sip gh)? 
The appellant’slearned Counsel contends that 
the order in question is not an order “against” 
the objector (Ran Bahadur Singh, defend- 
ant No. 1, within the meaning of O. XXI, 
r. 68, Civil Procedure Oode, as his claim or 
objection was not investigated by the Oourt 
as required by O. XXT, r. 58, Sch. I, Oivil 
Procedure Code. Weare not prepared to 
accept this contention. Rule 63, Ô. XXI,is in 
the following terms: “Where a claim or an 
objection is preferred, the party against 
whom an order is made may institute a 
. Buit to establish the right which he claims 
to the property in dispute; but subject to 
the result of such suit, if any, the order 
e Shall be conclusive,” : 
This rule of the present Oode (Act V of 
1908) corresponds to e. 283 of the old Oode 
(Act XIV of 1882), Rules 58, 59, 60, 61 and 62 
of the present Code correspond toss. 2/8, 279, 
280, 281 and 282 of the old Oode. Section 283 
of the Oode of 1882 ran as follows: “The 
party against whom an order under es. 280, 
281 or 282 is passed may institute a suit 
to establish the right which he claims to 
the property in dispute, but subject to the 
result of such suit, if any, the order shall 
be conclusive.” 
Rule 58 deals with investigation of claims 
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to and objections to attachment of attached 
property. Rule 59 deals with evidence to be 
adduced by claimant. Rule 60 deals with 
release of property from attachment upon 
investigation. Rule 6] deals with disel- 
lowance of claim to property attached. Rule 
62 deals with continuance of attachment 
subject to claim or encumbrance. The 
present Code makes no important or notice- 
able changes in ss. 278 to 282 of the 
old Code. Rule 63, O. XXI of the present 
Gode is, however, much wider in its scope 
than the corresponding s, 283 of the Code 
of 1882. The specific reference to the 
previous sections or rules has been omitted. 
A corresponding change has also been 
made in the Limitation Act, 1908, Schedule I, 
Art. 11. Rule 63, O. XXI of the present Code, 
unlike s. 283 of the old QOode, covers cases 
in which there has been no investigation. 
The rule applies to every order made 
against a party toa claim preferred or an 
objection made under r. 5k, even if the 
order was made for default and without 
investigation: see Nogendra Lal v. Fant 
Bhushan (2), Satindra Nath v. Shiva Prasad 
(3), Venkataratnam v. Vadrevu Ranganaya- 
kammu (4), Gulab v. Mutsaddi Lal (5), Maung 
Pya v. Ma Hla Kyu (6), Nawal Kishore 
v. Khia Ram (7) and Kedar Nath v. Sukh 
Nath Singh (8). We should like to note 
that in the Rangoon case, Maung Pya v. Ma 
Hla Kyw (6), referred to above, the 
order passed in the removal of attachment 
case was a dismissal for want of prosecu- 
tion, It was held very recently in the 
case of Damodar Dass v. Peary Lal (9) that 
every order allowing or disallowing an 
objection preferred under O. XXI, r. 58, no 
matter made on what grounds and on the 
merits or not, must be treated as one con- 
templated by O. XXI, r. 63, and a suit to 
set aside that order must be brought within 


. one year of its date. 


When the property is attached in exe- 
cution of a decree it is not absolutely 


(2) 44 Ind. Cas, 265; 45 O. 785; 23 O. W. N. 375. 
mae) 64 Ind. Cas. 713; A. I. R. 1922 Oal, 166; 26 O, W, 
. 126. 
(4) 48 Ind, Cas. 270; 41 M. 985; 24 M. L. T. 197; 
CMS M, W. N. 599; 8L. W. 292; 35 M, L, J. 335 
(E. B.). 

(5) 50 Ind. Oas. 748; 41 A, 623; 17 A. L. J. 674; 1 
U. P.L. R. (AJ) 41. 

(6) 76 Ind, as. 841; A. I. R. 1924 Rang. 42;1 R, 
481; 2 Bur. L. J, 173. 

(7) 120 Ind. Das. 679; A.T. R. 1929 Lah, 865; 11 Lah. 
369; 11 Lah. L. J. 452; Ind. Rul. (1930) Tah. 135; 31 
P. L. R.752, 

5 (8) 64 Ind, Oas, 209; A. I. R. 1921 Oudh 54; 24 O, 0. 
13. 
(9) 130 Ind. Cas. 200; (1930) A. L. J. 1322, 


- 80 
necessary for the claimant to file an ob- 


` jection under O. XXI, r. 58, Civil Procedure 


Code, The object of that rule is not to 
deprive the claimant of the remedy by 
suit, but to give him a more speedy and 
summary remedy. If he avails himself of 


` that remedy, and an order is made against 


him by the executing Court, he may institute 


“a suit to establish the right which he 
claims to the property in dispute; but 


subject to the result of each suit, if any, 


` the order shall be conclusive, If he chooses 


to take advantage of a summary procedure 


“he must suffer its disadvantages as well. 
- Article 11, Limitation Act of 1908, speaks of 
- guit by a person against whom an order under 
- the Code of Civil Procedure of 1908 on a 


claim preferred to or an objection made 


` to the attachment of property attached in 


execution of a decree has been made. Thus 


‘the Article relates to any order passed in 
- claim proceedings and is not restricted. to 
an order passed under O. XXI, rr. 60, 62, 


The Article applies to all orders in claim 


` proceedings whether they are passed after 
` full investigation under the claim section 
“of the Oode or are passed without any 
‘ investigation at all. i 


If an objection is 
filed under O. XXI, r. 58, and the Oourt 


` refuses to investigate the claim (rightly or 
` wrongly) and refuses to 
‘erty from attachment 

_ objection, it cannot be said that the order 
“was void or without jurisdiction. 
- order may be wrong, ‘but 8 Oourt has 


release the prop- 
and dismisses the 


The 


jurisdiction to decide wrong as well as 


‘tight. Ifthe order is “against” the claim- 
: ant, he must sue to establish the right 
‘ which he claims to the property in dispute 
‘ within the time provided by law, and if 
' he fails to do so, the order shall be con- 


clusive. As pointed out in the Madras 
case Venkataratnam v. Ranganayakamma 
(4) at 997*, “When a claim is preferred 
the usual prayer is that the attachment 
should be raised as the property does not 
belong to the judgment-debtor but belongs 
to the claimant. On the presentation of 


- such a petition if the order is not that 


the property ‘is released from attachment, 
it must be taken- to be an. order ‘against’ 
the claimant.” 


‘The appellant’s learned Counsel has 


- referred to the rulings in Ramaswamt 
‘Chettiar v. Mallappa Reddigr (10) and 


. 39 M. L. J. 350; 


(10) 59 Ind. Oas. 947; 43, M. 760; (1920) M. W. N..572; 
28 M. L. T. 170; 12 L. W. 475 


N pams E a Y a 7 PE a ANE NGE NE NE 
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*Page ot 4, M—[Hd.] > 
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Chettiar (11). - We think these rulings are 
not in point, The question which we have 
to decidein this case was not raised and 
decided in those cases. He has referred also 
to some cases reported in the Indian Cases 
Reports. We do not think it necessary to 
refer to them in detail. The strongest 
case in favour of the appellant is the case 
reported as Lingama Naidu v. Official 
Receiver, Madras (12). It was, of course, 
held in that case that O, XXI, r. 63, Civil 
Procedure Code, has no application to cas¢s 
where a claim has not been disposed of on 
the merits or rejected as being too late. All 
other modes of disposal are treated ss 
modes of disposal which do not entail on 
the party on whom an adverse order is made 
the duty of filing a suit to .set it aside. 
Accordingly, where a claimant applies to 
withdraw the claim petition and it is 
dismissed, a suit filed more than a year 
from the date ‘of tbe order is not barred 
under O. XXI, r. 63, Oivil Procedure Oode. 
We should like to note that no application 
to withdraw the claim petition was filed by 
the claimant in the case before us. We 
have already considered this matter. Some 
observations in this decision appear to help 
the appellant, of course, but, with all 
respect to the learned Judges who decided 
that case, we are not prepared to hold that 
O. XXI, r. 63, Civil Procedure Oode, has no 
application to cases where a claim has not 
been disposed of on the merits or rejected 
as being too late. In our opinion the order 
which is passed by the Oourt under the 
circumstances mentioned above would 
attract the provisions of O. XXI, r. 63, Oivil 
Procedure Oode. 

Hence we are of opinion that the question 
which has been referred to us for decision 
should be answered in the affirmative and 
against the appellant. f 

By the Court.—The question is an- 
swered in the afirmative. 

f Reference answered, ° 


A. 
(11) 70 Ind. Cas. 648; A. IR. 1923 Mad. 76; 45 M. 
827; 16 L. W. 485; 43 M, L.J. 467; 31M. L. T. 


441. 
(12) 110 Ind, Oas, 511. 
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LAHORE HIGH COURT. 
FULL BENCH. 

: Oavru REFERUNGE No, 13 cr 1929. 
December 12, 1980. 
Present :—Sir Shadi Lal, Kr., Chief 
Justice, Mr. Justice Harrison, Mr. 
Justice Tek Ohand, Mr. Justice Dalip 
Singh and Mr. Justice Johnstone. 
MUHAMMAD HAYAT-HAJI 
MUHAMMAD SARDAR—Paritiongrs 
Bersus 
COMMISSIONER, INOOME-TAX, 
PUNJAB and N. W. F. PROVINOE 
— RESPONDENT. 

Income Tax Act (XIof 1922), 
Enquiry into correctness of return—Power to 
serve notice under s. 22 (4) and assess tobest judgment 
after commencement of such enquiry—‘Assessment to 
best judgment’, meaning of ~Power,whether arbitrary or 
based on judicial principles —Interpretation of Statutes 
—Meaning clear—Duty of Courts. 

The Income Tax Officer can, even after the com- 
mencement of an enquiry under s, 23, sub-s. (3), In- 
come Tax Act, issue a notice under s. 22, sub-s. (4), 
calling upon the assessee to produce his account books 
for the ‘‘previous year” andfor three years prior to 
it, and on the assessee’s failure to comply with the 
EA assess his income under s. 23, sub-s.{4. [p. 85, 
col, 2. 

Ram Khelawan Ugam Lal v. Commissioner of Income- 
tax (2), In the matter of Chandra Sen Jaini (3), 
Harmukhrai Dulichand, In re (4) and Ramaswami 
Chettiar v. Commissioner of Income-tax (5), follow- 


ss. 22, 28— 


ed. 

Khushi Ram-Karam Chand v. Commissioner of 
Income-tax, Punjab (6) and Inthe matter of Lachhman 
Prasad Babu Ram of Cawnpore (7), not followed. 

In making an ‘assessment tothe best of his judg- 
ment’ under s, 23(4) the Income Tax Officer does not 
possess any arbitrary authority to assess at any 
figure he likes. The Income Tax Officer, though not 
bound by strict judicial principles should be guided 
. by the rules of justice, equity and good conscience, 
[p. 86, cols. 1 & 2.] 

Per Tek Chand and Dalip Singh, JJ.—Sections 22 and 
23, Income Tax Act, as they stand work injustice and 
the Legislature should take early steps to re-draft 
- and re-arrange the various sub-sections of these 
sections [p. 86, col. 2.| 

Per Shadi Lal,C.J.—Lf the meaning of an Actis clear 
it is not the province ofa Oourt to scan its wisdom 
or its policy. Its duty is not to make the law reason- 
able, but to expound it asit stands, according to the 
real sense of the words. [p. 85, col. 2.] 

Civil reference made by the respondent, 
dated the 25th February, 1929. 

Mr. O'Conner, for the Petitioners, 

Messre. Jagan Nath Aggarwal and Amar 
Nath Chona, for the Respondent. 

: ORDER. 

Shadi Lal, C. J.—The questions of 
law, Which have been referred to us for 
decision, are stated in the following 
terms: h 

"(a) Ina casein which an assessee has duly 
filed areturn of the income of the ‘previous 
year’ and has also, on receipt of a notice 


under s. 23 (2) produced evidence in gup- 
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port of the return including some, but not 
all of his-account books, and the Income Tax 
Officer is not satisfied with such evidence 
should he proceed tomake the assessment 
under s. 23 (3), or can he, at that stage, issue 
a notice under s. 22 (4) calling upon the as- 
sessee to produce his complete account books 
for the ‘previous year’ and for three years 
prior thereto, and on the assessee s failure 
to do so, assess him under s. 23 (4) ? 

“(9) ln making an ‘assessment to the 
best of his judgment’ under s. 23 (4), does 
the Income Tax Officer possess absolutely 
arbitrary authority to assess at any figure 
he likes, or is he to be guided by any judi- 
cial principies, or rules of equity, justice 
and good conscience ?” 

The answer to the first question depends 
upon the construction to be placed upon 
subs. (4), 8. 22, Income Tax Act (XI of 1922), 
Before examining the language of that sub- 
section, a brief reference may be made to 
the procedure followed by an Income Tax 
Officer in obtaining a return of the income 
chargeable to income-tax. It is provided 
that, in the case of a company, the principal 
officer thereof shall furnish, on or before 
the 15th day of June in each year, a return 
of the total income of the company during 
the previous year, and that, in the case of 
any person other than a company, the 
Income Tax Officer shall serve upon hima 
notice requiring him to furnish a return of 
his total income. The provisions of the law 
relating to the furnishing ofa return ora 
revised return of the income which are 
embodied in sub-ss. (1) to (3), 8. 22, do not 
present any difficulty. We now come to 
sub-s. (4) of that section, which runs as fol- 
lows: “The Income Tax Officer may serve on 
the principal officer of any company or on 
any person upon whom a notice has been 
served undersubs. (2)a notice requiring 
him, onadateto be therein specified, to 
produce, or cause to be produced, such ac- 
counts or documents as the Income Tax 
Officer may require.” 

This sub-section empowers the Income 
Tax Officer to get the accounts and do- 
cuments which may help him in making 
an assessment of the income. The ques- 
tion, which has been debated before us, is 
whether the power to serve a notice contem- 
plated by the sub-section can be exercised 
only-before the Income Tax Officer embarks 
upon an enquiry unders. 23, sub-s, (3). into 
the correctness or otherwise of the return 
submitted to him, or whether he can serve 
the notice even after the commencement of 
that enquiry. Hx concesso thé language of 


_ 8 


the Statute does not impose any restriction 
as to the time when the notice is to be 
served. It may be served at any stage of 
the proceedings taken by the Income Tax 
Officer, that is to say, before the submission 
of areturn, or after the submission of a 
return but before the commencement of 
an enquiry ‘into its correctness, or even 
during the course of the enquiry, There 
can be no doubt that, if we confine our sat- 
tention to the language of the sub section, 
our answer to the question must be in 
rou of the Oommissioner of Income 
ax, 

The learned Counsel for the assessee [the 
expression “assesses” in this judgment is 
not used in the strictsense of the term as 
defined ins. 2, sub-s. (2) but includes a 
person whose total income is, in the opinion 
ofthe Income Tax Officer, of such an amount 
asto render him prima facie liable to 
income-tax, but whose liability to pay the 
tax is yet to be determined) urges that it 
was not contemplated by the Legislature 
‘that sub-s. (4), e. 22,should be used after 
the return has been made; and in support 

“ of his contention he invites our attention to 
s. 23, sub-s. (4),of the Act, which preecribes 
the penalty for non-compliance with inter 
alia, a notice requiring the production of 
the accounts and documents. In order to 
appreciate his contention and the argument 
which he seeks to deduce from the other 
provisions of s, 23 it is necessary to set out 
that section in extenso: 

23 “ (1) If the Income Tax Officer is satisfi- 
ed thata return made under s, 22 is correct 
and complete he shall assess the total in- 
come of the assessee, and shall determine 
thesum payable by him on the basis of such 
return, 


“(2) If the Income Tax Officer has reason to 
believe thata renturn made under s. 22 is 
‘incorrect or incomplete, he shall serve on 
the person who made the return a notice 
requiring him on a date to be therein 
specified, either to attendat the Income Tax 
Officer’s office or to produce, or to cause to 
be there produced, any evidence on which 
“such person may rely in support of the 
‘return, 


(3) On the day specified in the notice 

. issued under sub,s. (2), or as soon afterwards 
‘as may bethe Income Tax Officer after hear- 
ing such evidence as such person may 


. produce and such other evidence as the © 


. Income Tax Officermay require on specified 
- points shallby an order in writing, assess 
the total income of the assessee, and de- 
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termine the sum payable by him 6n the 
basis of such assessment. 

(4) If the principal officer of any .com- 
pany or any other person fails to make a 
return under sub-s. (1) or sub-s. (2), s. 22, 
as the case may be or fails to comply with 
all the terms ofa notice issued under sub» 
s. (4) of the same section or, having made a 
return, fails to comply with all the terms of 
a notice issued under sub-s, (2) of this sec- 
tion, the Income Tax Officer shall make the 
assessment to the best of his judgment and 
in the case of a registered firm, may cancel 
ita registration.” 

The section enumerates the various cases 
which may arise after the service ofa notice 
calling for a return and prescribes the 
procedure to be adopted by the Income Tax 
Officer in making an assessment in cach 


case; if no return is supplied to him he is 
-required to make an assessment to the best 
-of his judgment : vide s. 23, sub-s. (4). If 


a return is made and he finds it to be com- 
plete and correct he must determine the 
amount of the income-tax on the basis of 
the income mentioned inthe return: vide 


‘s. 23, sub-s. (1). If he, however, considers 
‘the return to be incorrect or incomplete, he 
-hasno authority to reject it and to make 
the assessment to the best of his judgment 


as he is entitled to do when no return is 
made. He must give the assessee an op- 
portunity to prove the accuracy and com- 
pleteness of the return made by him and he 
is, therefore, enjoined by s. 23, sub-s. (2), to 
serve on the latter a notice requiring him 
either to appear at the office of the Income 
Tax Officer or to produce or to cause to be 
produced evidence in support of his return; 
if the assessee does not compiy with the 
terms of the notice the Income Tax Officer 


has no material before him except the 


incomplete or incorrect return ; and he has, 
therefore, no alternative but to make an 
assessment to the best of his judgment: 
vide, 8. 23,sub-s. (4). When the assessee 
complies withthe terms of the notice the 
Income Tax Officer is bound to hear the 
evidence which the former may desire to 
produce in support of hisreturn and jf in 
the course of the enquiry the Income Tax 
Officer considers that additional evidence 
should be produced he is authorized to 
complete the enquiry by taking sudh evi- 


dence after specifying the points requiring . 


elucidation. After he has received the evi- 
dence produced by the assessee and also 
the evidence, if any, which he has himself 


- called for on the points specified by him he 


must assess the income on the material l 
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‘produted before him and has no right to 


make an assessment to the best of his judg- 
ment: vide s. 23, sub s. (3). 

It is, however, possible:that while making 
an enquiry under s.23, sub-s. (3) he may 
stand in need of the assessee’s accounts for 
a period allowed by the law, or a document 
in his possession, should he proceed under 
8.23, sub s, (3) and s. 37 (both of which 


‘provisions confer upon him the necessary 


power), or is he entitled to issue a notice 
under 8. 22, sub-e. (4), and in the event of 


non-compliance with the terms of the 


notice, to make asummary assessment under 
8. 23, sub-s. (4), A perusal of the language 
of s. 23, sub-s, (4) shows that there are only 
three cases in which the Income Tax Officer 
can make an assessment to the best of his 
judgment. These cases are: (1) Where no 
return has been made. (2) Where there 
has been a failure to comply with the 
termsofa notice issued under sub-s. (4), 
s. 22 requiring an assesses to produce ac- 
counts or other documents specified therein. 
(3) Where the return has been made, but 
the Income Tax Officer considersit to be 
incorrect or incomplete and serves a notice 
upon the assessee requiring his appearance 
or the production by him of evidence in 
support of his return, but the assessee does 
not comply with the terms of the notice. 
The penalty incurred by an assessee in 
each of these cases is sufficiently drastic. 
The sub-section itself imposes upon him the 
liability to have his income assessed in a 
summary manner, But the matter does not 
end there. Thesummary assessment thus 
made carries with it the disability mentioned 
inthe provision to subs. (1), s. 30, which 
depriveshim of the right to prefer an 
appeal against the decision of the Income 


‘Tax Office. 
Nath Aggarwal for the 


Mr. Jagan 
Commissioner of Income Tax seeks to 


. bring the present case under the second 


category on the ground that the assessee 
did not comply with the notice served 
upon him unders, 22, sub-s. (4) requir- 
ing him to produce certain account books. 
But Mr. O’Oonnor for the assessee urges 
that the notice. was served upon his 
client in the course of enquiry which 
was being conducted by the Income Tax 
Officer under s. 23, sub-s. (3) of the Act 
that a notice under s, 22, subs (4) could 
be issued duly before the submission of 
the return by the assessee, The learned 


Counsel places his reliance upon the phrase - 


“haying made a return” which is used in 


‘pub-g, (4), 23, in connextion with the third 
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default, and argued that the Legislature 
by expressly stating that the third default 
can take place only after the submission 
of the return impliedly intended to say 
that the other two defaults must occur, 
not after the making of the return, but 
before that stage. There is some force in 
this argument which, it is to be observ- 
ed, was accepted by a Division Bench of the 
Patna High Oourt in Brij Raj-Rang Lal 
v. Commissioner of Income tax (1). But 
that judgment has been overruled by a 
Full Bench of that Court in Ram Khelawan 
Ugam Lal v. Commissioner of Income tax 
(2). 
f A gereful examination of the nature of 
the two duties, the breach of which con- 
stitutes the first and the second defaults 
does not; however, justify the assumption 
that those duties must necessarily be per- 
formed before the submission of a return, 
Indeed one of them is merely the sub- 
mission of a return; and it is obvious that 
when the failure to submit a return amounts 
to a default, no question of the default 
occurring before or after the making ofa 
return can possibly arise. Itis true that 
the second default, which results from a 
failure to produce accounts or documents 
in compliance with a notice under s. 22, 
sub-s, (4), may take place before the return 
is made, but in practice it is only after 
the submission of the return that any 
necessity for examining the accounts or 
documents is felt. The documentary 
evidence referred to in 8, 22, sub-s. (4), 
would ordinarily be useful for checking 
the return, and the Income Tax Officer would 
require its production after be has received 
the return. 

At any rate, onething is absolutely clear 
that the notice contemplated by s. 23, 
sub-s. (2), can issue only after the return 
has been made; and the phrase “having 
madea return” merely emphasizes that 
fact, Itis no doubt an obvious fact, and 
the use of the phrase in question does aot 
add anything to what was already well 
known. The words “having made a return” 
appear to be superfluous in so far as the 
sub-section, as at present worded, is con- 
cerned. The explanation of this redundant 
phraseology may be found in the previous 
history of the law penalizing the 
failure of the assesses to comply, with the 


(1) 106 Ind. Oas. 193; A. 1. R.1927 Pat. 390; 8 P. L, 
686 


(2) 114 Ind. Oas, 211; A.I. R, 1928 Pat. 529; 7 Pat. 
52, 9 P. L, T. 653; Ind. Rul. (1929) Pat. 131 
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yequisition of the Income Tax Officer. The 
Income Tax Act of 1918, 8. 18, sub-s. (4) 
which corresponded to s. 23, sub-s. (4) of 
the present Act, wasin these terms: 

“(4) If the principal officer of any 
company or any other person fail to make 
a return unders. 17. 

“(1) or (2) asthe case may be, or having 
made a return, fails to attend or fails to 
comply substantially with all the terms of 
a notice issued under s. 18,sub-s. (2) the 
Collector shall make the assessment to the 
best of his judgment.” 

It will be observed that the words in 
question, as used in thatsub-section, were 
not open to any valid objection, though 
their omission even there would not have 
made any difference in the law. There 
were only two defaults dealt with in that 
sub-section, one was the failure to submit 
a return, and the other was the failure to 
comply, after the submission of the return, 
with the noticelissued under sub-s, (2), 8. 18. 
But the Statute of 1922 separately mentions 
the default caused by the faliure to produce 
accounts and documents in the possession of 
- the assessee; and, as I have pointed out this 
default may take place before the submis- 
sion of the return as well as after it. To 
avoid misunderstanding, the draftsman of 
the new Act should have omitted the words 
“having made a return,” but it appears that 
they were inadvertently retained. The 
drafting. may be careless or inartistic but it 
does not warrant the introduction, into 
Part I,"sub-s. (4), 8.23, of a restriction which 
not only does not exist there, but would not 
be in accord with reason and common 
sense. 

Be that as it may, I cannot accede to 
a contention which would confine the ex- 
ercise of the power to call for accounts and 
documents to the stage prior to the submis- 
sion of the return, when it can be of little 
or no use, and shut it out at a stage when 
it is most needed. It is clear that the 
accounts or other documents kept by the 
assessee are, in the majority of cases, the 
best evidence for determining his income, 
and itis difficult to believe that the Legis- 
lature intended to render that power prac- 
tically nugatory by limiting its operation 
toa stage when it can hardly serve any 
useful purpose. , 

The learned Counsel for the assesses also 
refers to the marginal notesagainst ss. 22 
and 23, and argues that the use of the 
phrase “return of income” asabrief descrip- 
tion of the provision contained in s. 22, when 
Gistinguished from the word “assessment” 


MUHAMMAD HAYAT V. COMMISSIONER OF INCOME-TAX 


131 1, 0.4981 


used in respect of fe. 23, indicates that thè 
former section prescribing the procedur® 
for obtaining a return from the assesse® 
was intended to apply only to the ‘stage 
prior to the commencement of the enquiry 
into the assessment of income to be made 
under the latter section. No serious argu- 
ment can, however, be built upon the margi- 
nal notes which even if they are treated as 
forming part of the Act, cannot control its 
operation. 

The chronological order, in which the 
Statute directs the Income Tax Officer to 
conduct his proceedings would lend colour 
to the contention that s. 22 was intend- 
ed to regulate his proceedings at the pre- 
liminary stage at which he calls for the 
return, receives it and checks it, if neces- 
sary, by the accounts and documents kept 
by the assesses. After performing this 
function he proceeds to the next stage, 
namely, that of making an assessment. At 
that stage it may be necessary for him to 
make an enquiry into the income of the 
assesses and to take evidence. But for 
that purpose he has ample power under s. 29, 
sub-ss. (2) and (3), and s. 37 to call for all 
the evidence which may be required on both 
sides, It may, therefore, ibe argued that 
when the Statute has made a special pro- 
vision for obtaining all the evidence requir- 
ed for an enquiry it was hardly contem- 
plated that sub-s. (4), 8. 22, should be re- 
quisitioned in the course of an enquiry in 
order to call for accounts and documents 
from the assessee. Indeed, it is conceded 
by the learned Counsel for the Commissioner 
of Income Tax that the Income Tax Officer 
does not stand in need of it for making a 
complete enquiry, even if he is entitled to 
avail himself of it. It would certainly 
be hard upon the assessee if the Income 
Tax Officer, after hearing practically the 
whole of the evidence on both sides, decides 
to invoke the authority conferred upon him 


by that sub section and requires the produc- ` 


tion of, say, one document, and uses the as- 
sessee’s failure to produce it as an excuse 
for making an assessment to the best of his 
judgment, It cannot be seriously disputed 
that justice requires that while he may 
make a reasonable presumption against the 
assessee on account of his failureto produce 
their required documentary evidence, he 
should assess the income upon the material 
placed before him; and that he should not 
resort to the drastic power of making in 
assessment according to his own notion of 
what the income might be. . 

But the argument ab inconvenienti as 
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well ag that based upon the order in which 
the two sections stand, may influence the 
interpretation of a Statute when its language 
is ambiguous and capableof more than one 
meaning. The wording of sub s. (4), 8. 22, 
is, however, clear and unequivocal, and does 
not suggestany limitation as to the time 
when the notice requiring the production 
of accounts and documents should be serv- 
ed, The difficulty has, to a large extent, 
been created by the fact that the law enact- 
ed by the sub-section which, by reason of 
its being an independent provision, should 


_ have been embodied in a separate section, 


has been made’a part of a section which pri- 


` marily deals with the return of income and 


apparently embraces the preliminary stage 
of the proceedings. 

Coming now tothe judicial decisions on 
the subject, I find that the weight of 
authority is decidedly in favour of the view 
that the language of the sub-section, uncon- 
trolled as itis by any other provision in the 
Statute, must be given its full scope; and 
that the Income Tax Officer can issue the 
notice contemplated by it not only before, 
but also after, the submission of the return 
and even after the commencement of the 
enquiry under s. 23, sub-s, (3), vide In the 
matter of Chandra Sen Jaini (3), Harmukh- 
rat Dulichand, In re (4), Ram Khelawan 
Ugam Lalv. Commissianer of Income- 
tax (2) and Ramaswami Chettiar v. Commis- 
sioner of Incoma-tax (5). The contention 
urged on behalf of the assessee was 
accepted by a Division Bench of this Court 
in Khushi Ram Karam Chand v. Commis- 
sioner of Income-tax, Punjab (6) which was 
followed by Mukerjee, J.,in an exhaustive 
judgment in In the matter of Lachman 
Prosad Babu Ram of Cawnpore (7). There 
are no doubt plausible arguments in sup- 
port of that contention, but after bestowing 
my careful consideration upon the matter 
I do not think that they would justify a 
limitation upon the scope of the sub- 
section when its language is wide enough 
to apply. to all the stages of the proceedings 
before the Income: Tax Officer. 

As observed by Lord Esher in Queen v. 


(3) 108 Ind. Cas. 234; A. I. R. 1928 All, 283; 50 A. 
589; 26 A. L. J. 340. 
(4) 14 Ind. Cas. 90: A.I. R. 1928 Cal. 587; 56 C. 39; 


“520. W. N. 110; L L.T. 40 Gal. 169(S. B.). 


5) 116 Ind. Cas. 566; A. I. R. 1929 Mad. 60; 52 M. 
194; 29 L. W.273;56M. L.J. 141; Ind. Rul. (1929) 
Mad. 566 (F. B.). 

(6) 108 Ind. Oas. 524; A. I. R. 1928 Lah, 219. 
aD) 126 Ind. Cas. 801; A. I. R. 1930 All. 49; (1930) A. 
L. J. 1; Ind. Rul, (1930) All 849, 
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Judge of the City of London Court (8): 
“Tf the words of an Act are clear, you must 
follow them, even though they lead to 
manifest absurdity. The Oourt has nothing 
to do with the question whether the Legis- 
lature has committed an absurdity.” | , 

When once the meaning 16 plain, it is 
not the province of a Court to scan its wis- 
dom or its policy. Its duty is not to make 
thelaw reasonable, but to expound it as 
it stands, according to the real sense of the 
words: Maxwell on Interpretation of 
Statutes, 7th Edition, page 4. — 

My answer to the first question 18 that 
the Income Tax Officer can, even after the 
commencement of an enquiry under 8. 23, 
sub-s. (3), issue a notice under s. 22, sub- 
s. (4), calling upon the assessee to produce 
his account books for the “previous year 
and for three years prior to it, and on the 
assessee’s failure to comply with the notice, 
assess his income under s. 23, sub-s. 4, 

With respect to the second question the 
Statute lays down that, when the assessee 
has made a default mentioned in sub-s. (4), 
s. 23, the Income Tax Officer shall make the 
assessment to the best of his judgment. 
In the majority of the cases contemplated by 
that sub-section there would be little or 
no evidence before the Income Tax Officer 
to guide him in determining the income aad 
he has,therefore, no alternative but to 
make an assessment upon the information 
received by him. The proceedings taken 
by him are not regulated by strict judicial 
principles, and he has sometimes to depend 
upon materials which would be wholly 
inadmissible in a Oourt of Law. At the 
same time he cannot act in a purely arbi- 
trary manner. Suppose a person, whose 
income had not in the past exceeded. 
Rs. 5,000 in any year, makes a default as 
contemplated by the sub section, the 
Income Tax Officer would perpetuate an 
injustice if he took advantage of the 
default and assessed the income for the 
accounting period at 4 million rupees 
without any justification. It cannot be 
seriously claimed that he has made that 
assessment to the best of his judgment. 


On behalf of the Oommissioner of In- 
come Tax reliance has been placed upon 
the judgment of the Oaleutta High Oourt 
in Harmukhrai Dulichand, In re (4), but 
that judgment enunciates no definite rule 
on the subject beyond stating that a per- 
gon, who has books of account and deliber- 
ately withholds them cannot complain of 


(8) (1892)1 Q. B, 273. x 
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not being treated in a judicial manner; 
and that, when available evidence has not 

- been produced, assessment is to be made 
to the best of the Income Tax Officer's 
judgment and brevi manu. It has, however, 
been held by the Rangoon High Oourt in 
Chettyar P.K.N. P.R. Firm v. Commissioner 
of Income-tax, Burma, (9) that when the 
Statute says that the Income Tex Officer 
“shall make the assessment to the best of his 
judgment” it means “that he must make it 
according to` the rules of reason and 
justice, not according to private opinion, 
according to law and not humour,” and 
that the assessment is to be “not arbitrary, 
vague and fanciful, but legal and regular.” 
The Legislature, in allowing the Income Tax 
Officer to make the assessment to the best 
of his judgment has no doubt conferred 
upon him a discretion in the matter of 
assessing the income and, if the assessee 
withholds the account-books or documents. 
upon which a reliable estimate of income 
can be founded, the assessment must ex- 
necessitate rei be, to some extent, arbitrary. 

- But, as laid down by :the Rangoon 
High Oourtin S P. K.A. A. U, Chettyar 
Firm v, Commissioner of Income-taz (10), 
it must nevertheless be reasonable and 

- should not proceed purely on the Income 
Tax Officer’s private opinion to the exclu- 
sion of all material before him. Such an 
assessment cannot be said to have been 
made tothe best of his judgment. There 
may be cases, such as theone with which we 
are dealing, in which evidence has been 
adduced, but default has been subse- 
quently committed, and there is no reason 
why the Income Tax Officer should ignore 
such evidence and make an’ asseesment 
according to his own whim and fancy. 

It is truethat a finding of fact recorded 
by him cannot be impeached even when 

-it is not based upon any material, nor is 
it open to the High Court to say with res- 
pect to a particular case that the assess- 
~ment has been made contrary to the rules 
of justice and good conscience. The High 

Gourt is, however, entitled to make a pro- 
nouncement upon the meaning of s, 23, 
sub-s. (4), and to lay down that the Income 
Tax Officer cannot be said to make an 


assessment to the best of his judgment, if 


he is not guided by the dictates of justice: 
and fair play. An assessment resting upon 
the whim. and caprice of the Income Tax 


(9) 124 Ind. Oas. 267; A.I. R. 1930 Rang. 33; 8 R. 
203; Ind. Rul. (1930) Rang. 203. 


(10) 121 Ind. Cas. 790; A.I. R. 1930 Rang. 35;7R.’ 


669; Ind, Rul, (1930) Rang. 118. 
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Officer cannot be elevated to the dignity 
of an assessment made to the best of his 
judgment, 

. I accordingly answer the first part ofthe 
second question in the negative and ‘as to 
the second part F am of the opinion that 
the Income Tax Officer, though not bound 
by strict judicial principles should be 
guided by the rules of justice, equity and 
good conscience. 

Harrison, J.—] agree with the learn- 
ed Oheif Justice and wish to add nothing. 

Johnstone, J.—I agree with the learn- 
ed Ohief Justice. 

Tek Chand, J.—I agree with the 
learned Chief-Jastice in the answers pro- | 
posed by him though I must say that on 
the first question I do so not without hesi- 
tation. While I agree, that taking sub s. (4), 
s8. 22 and sub-s. (4), e. 23,85 they stand, the first 
question must be answered in the affirma- 
tive, I venture to think with all respect, 
that the reasons in support of the contrary 
view given in the elaborate judgments of 
Mukerji, J., of the Allahabad High Court 
In the matter of Lachman Prosad Babu Ram 
(8) and of Bhide, J., of our own Court In re 
Khushi Ram Karam Chand v. Commissioner 
of Incom-taz (6) cannot be lightly ignored. 

Sections 22 and x3 of the Act have been 
the subject of much controversy in Oourts 
and the ons point which emerges clearly 
from these discussions is that there is 
room for great improvement in the lan- 
guage as well as the arrangement : 
of thse various subsections of these 
sections. It ie, therefore, much to be 
hoped that the Legislature will take 
the earliest opportunity of re viewing. the 
position and, if possible, of re-drafting and 
re-arranging them. This seems all the more 
necessary as the interpretation, which the . 
Courts have felt bound to put on these” 
sections, is likely to work great injustice 
in some cases. As has been pointed out 
by the learned Ohief Justica, in a case in 
which enquiry under s. 23 (2) and (3) has 
been started and is even practically com- 
plete it is open to the Income Tax -Officer 
to ignore the whole of the evidence pro- 
duced before bim by merely issuing at 
that stage a notice to the proposed assts- 
see under sub s. (4), s. 22, to produce cer- . 
tain documents and on his failure todo. 
so, not only to invest himself with the 
power to make an arbitrary assessment bat ; 
also to deprive the assessee of the right 
of appeal to the Assistant Commissioner - 
and of asking the Commissioner to make ` 
a reference under s. 66, High Court, on any 
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questions of law, which might arise for 
- decision on the assessment. 

Dalip Singh, J.—Oonsiderable diffi- 
culty arises in my opinion in answering 
the first question referred to this Oourt. 

AsI read ss. 22 and 23, Income Tax Act, 
which are the relevant sections concerned, 
it appearsto me that the general scheme 
of the Act is that the Income Tax Officer is 
by s. 22 (2) empowered to serve a notice 
on a person, who, in the opinion of the 
Income Tax Officer, is liable to pay income- 
tax, requiring him to furnish a return 
of his income within a prescribed time. 
It seems to me that the Act empowers the 
. Income Tax Officer to demand a return 
from a-person liable to be assessed in 
order to enable the Income Tax Officer to 
assess such a person. Under s. 22 (4) the 
Income Tax Officer is further empowered 
to serve a notice on such person requiring 
him to produce or cause to be produced such 


accounts or documents as the Income Tax - 


Officer may require. It seems to me that 
the reason for this sub-section is that the 
Income Tax Officer may either suspect that 

a mere return by the person will not be 
satisfactory or, if the return has been made, 
may think that the return itself is not 
conclusive as. tothe income of the asses- 
see and may, therefore, require the assesses 
to produce his accounts and such docu- 
ments as the Income Tax Offizer thinks 
would be relevant to ascertain whether the 
return made is correct or other- 
wise. Section 23 then proceeds to lay 
down that, if the Income Tax Officer 
is satisfied that the return made under s. 
-22 is correct and complete, he shall assess 
the total income of the assesse3 and shall 
determine the assessment. 

. Section 23. (2) lays down that, if the 
Income Tax Officer has reason to believe 
-that a return made under s. 22 is incorrect 
or incomplete, he shall serve on the person, 
-who made the return, a notice requiring 
him to attend at the Income Tax Officer's 
office or to produce any evidence on which 
such person may rely in support of the 
return on a specified date. It seems to 
me that the drafting of this section leaves 
much to be desired, but the scheme 
appears to bs that this sub-section comes 
into play after a return has been made and 
‘the Income Tax Officer is of opinion that 
the return is incorrect or incomplete either 
by reason of the accounts and document 
called for by him under s, 22 (4) or on 
other grounds which are based on evidence 
in the possession of the Income-Tax Officer, 
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or on facts which may be proved by 
evidence later on. In other words, there 
isa conflict of evidence and hence need 
for a quasi-judicial enquiry into the 
matter. i 

Sub-section 23 (3) then lays down that the 
Income Tax Officer shall hear the evi- 
dence which the person may produce and 
such other evidence as the Income Tax 
Officer may require on specified points 
and shall then assess the total income 
of the assessee and determine the as- 
sessment. 

Section 23 (4) lays down that if the 
person fails to make a return under sub- 
8. (2),8. 22, or fails to comply with theterms 
of a notice issued under sub-s. (4), s. 22, or 
fails to comply with the terms ofa notice 
issued under sub-s. (2), s. 23, the Income 
Tax Officer shall makethe assessment to 
the best of his judgment. 

The question that arises, therefore, is, 
whether the provisions of 8. 22 (4) are 
available to the Income Tax Officer after 
action has been taken under s. 23 (2). 
There can be no doubt that no time limit 
is fixed in 58,22 (4), but it seems to me 
that s. 22 (4), from its place in the section, 
would seem to confer a power on the 
Income Tax Officer to secure a correct 
return, while ss. 23 (2), 23 (3)and 23 (4) 
give power to the Income Tax Officer to 
secure a correct assessment; and, if the 
general scheme of the Act supports this, 
there would be automatically a time limit 
placed on the operation of s. 22 (4). | 

I proceed now, however, to point out 
certain difficulties arising owing to the 
peculiar drafting of s. 23 (2). Inthe first 
place, as the section reads, an alternative 
power is conferred on the Income Tax 
Officer either to demand the attendance 
of the person making the return or requir- 
ing him to produce any evidences on which 
such person may rely in support of the 
return. The form of the notics issued 
under this sub-section, however, appears to 
suggest that the power is not alternative 
but that both things can ba demanded 
by the Income Tax Officer, and I see no 
reason why the power conferred should 
be in the alternative at all. I doubt very 
much whether it was the intention of the 
Legislature that the Income Tax Officer 
should only, be able to demand one of 
two things. Nevertheless the drafting of 
the section seems clearly toimply that the 
power is in the alternative 

Next, if the person attends and refuses 
todo anything else, it would seem that 
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the power of the Income Tax: Officer is - 


exhausted and surely this cannot possibly 
have been the intention of the Legislature. 
Assuming, however, 
Officer has acted on the second -alterna- 
tive, it would still appear on a plain 
grammatical construction of the section 
that making the return need not produce 
any evidence atall, for the section states 
that the Income Tax Officer can only 
compel the person to produce that evidence 
on which the person may rely and the 
person, by simply stating that he has no 
evidence on which he relies, would appear 
to have performed all that is required by 
the section. Now, of course, if the 
section were interpreted to mean that it 
was for the benefit of the person attend- 
ing that the Income Tax Officer was 
required to give the notice under s, 23 (2), 
the matter would be perfectly plain, but 
then s. 23 (4) states that a failure to com- 
ply with the termsofa notice under 
sub s. (2),. penalizes the person making 
the return, as laid down in that section. 
It would seem, therefore, that s. 23 (2) is not 
purely for the purpose of benefiting the 
person making the return, but also imposes 
a liability on him, failure to comply with 
which leads tothe penalty of arbitrary 
assessment and loss of the right of appeal. It 


is difficult to see what the object of making = 


the section penal can be unless the section 
is interpreted to mean that the Income Tax 
Officer can demand the person’s attendance 
for the purpose of examining him and that 
the Income Tax Officer can farther demand 
that the person produce all that evidence, 
not on which the person himself relies asa 
matter of fact, but all that evidence on 
which the person might or could rely if 
his return were a correct return. In other 
words that the Income Tax Officer would be 
empowered to demand from the person 
making the return such account books, and 
go on, as would go to prove his return 
correct if, as a matter of fact, that return 
were correct. I am fully aware that this 
construction involves interpreting the word 
“may” in the section ae if it were “might.” 
But, a3 pointed out, it is difficult to make 
sense of the section without some such 
interpretation, If then this construction is 
the correct one, it is obvious that s. 23 (2) 
confers practically the same power ad 8. 22 
(4), so far as it serves to secure evidence on 
which the Income Tax Officer may come to 
some conclusion as to the assessment to be 
made, and it would follow, therefore, that 
s. 22 (4) could not apply after a notice had 
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been given under's. 23 (2). Tomy mind it 
seems to stand to reason that this should be 
so, for it may be ina particular case that 
the [ncome Tax Officer would like a return 
from a certain person whom he considers 
possible liable to pay income-tax. If the 
return is made, the Income Tax Officer may 
or may not be in a position to judge of its 
correctness or completeness. If it is not 
possible so to judge, 8. 22 (4) gives power to 
make the person making the return himself 
supply the means whereby the Income Tax 
Officer may come tosome conclusion on the 
It may happen then that, even if the 
person making the return has furnished 
auch evidence, the Income Tax Officer may, 
either on that evidence or on extraneous 
evidence, doubt the correctness or com- 
pleteness of the return. 

If this case arises, then'the Income Tax 
Officer is empowered by s. 23 (2) to cause 
the person making the return either to 
attend in order, I take it, to explain his 
return and the evidence furnished under s. 
22 (4), or to produce all that evidence 
which, in the opinion of the Income Tax 
Officer, would support the return, if pro- 
duced by the assessee. The Income Tax 
Officer has also power to cause evidence to 
be produced himself and by this means a 
judicial case is set up by which the Income 
Tax Officer may arrive at a correct con- 
clusion for the purpose of assessment., In 
other words, while s. 2 (4) confers power to 
secure a correct return, 8. 23 (2) confers 
power to secure & correct assessment. From 
this it would follow that s, 2? (4) mst have 
been exhausted before s. 23(2) comes into 
operation. Of course a case may arise where 
s. 72 (4) has never been used at all. In such 
a case the power conferred by 8. 23 (2) would, 
for all practical purposes, secure what 
might have been got by s. 22 (4), but the 
difference between the two sections would 
nonetheless remain. The Legislature may 
very well seek to penalizethe person who, 
although making a return, furnishes no 
means by which the Income Tax,Officer may 
judge the correctness and completeness of 
that return; but where the Income Tax 
Officer relies on something other than the 
return and the evidence furnished by*the 
person making the return in coming to the 
conclusion that the return is incorrect or 
incomplete, the Legislature provides for a 
quasi-judicial enquiry into the matter, and 
it would seem that the only penalty inat 
should -be inflicted in such a case is where 
the evidence on which the Income Tax 
Officer could come toa correct conclusion 
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as to the return is in the hands of the person 
making the return and that person refuses 
to furnish the Income Tax Officer with that 
evidence. The Legislature might, in my 
opinion,* here again seek to penalise such a 
person by arbitrary assessment. 

Tn all other cases it would seem to me that 
the person cannot be arbitrarily assessed, 
but, of course, it is open to the Income-Tax 
Officer on the materials at his disposal to 
come to some conclusion as to assessment of 
such a person should be, independently of 
the return made by sucha person. Where, 
however, he had complied with the terms of 
a notice under s, 23 (2) it is difficult to see 
how action could then be taken under s, 22 
(4). In the case in question the matter 
would have been only of academic interest, 
for the finding of fact by the Income Tax 
Officer is that the person did not comply with 
the terms of the notice under s, 23 (2), that 
is to say, if my interpretation of the sections 
is correct. However, asa matter of fact, in 
this case the Income Tax Officer did not 
purport to take action for failure to comply 
with the terms ofs. 23 (2), but took action 
for failure to comply with the terms of 
B. 22 (4) and, if my interpretation is correct, 
the time-limit for s. 22 (4) was passed. 
The matter is not entirely of academic 
interest in other cases, for, as pointed out, 
ifa person had complied with the terms 
of a notice under s, 23 (2), no arbitrary 
assessment would be possible for failure to 
comply with the terms of s. 22 (4). Ass. 23 
(2) stands at present there might be difficul- 
ty in holding that there was any failure to 
comply with. it in the present case, and 
this would practically relieve the person 
making the return from all liability to 
arbitrary assessment. It is also possible, 


of course, to hold that s. 22 (4) continues. 


to operate even if the notice has been given 
under s. 23 (2), but it seems to me thaton 
the suggested interpretation such a power 
would be redundant and leads to the 
einequity mentioned in the judgment of 
my Lord the Ohief Justice. 1 may further 
point out that whereas, under s. 22 (4), no 
limit is fixed for the account and docu- 
ments required to be produced by the. 
Income Tax Officer other than given in the. 
proviso to the sub-section, under e. 23 (2), 
only that evidence can be ealled for on 
which the person could rely, or might rely, 
in supportofthe return. This would bea 
question which wight considerably limit 
the powers conferred under that section, 
On the whole, therefore, if the matter 
were res interga, I would be of opinion 
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that s. 22 (4) cannot be used after a notice. 
has issued under s. 23 (2), and that the 
answer, therefore, to the first question refer- 
red should be in the negative. I am, 
however, greatly constrained by the weight 
of authority on the point which is now 
all the other way and, in my opinion, the 
Legislature should intervene and place the 
question beyond reasonable doubt, 

If the interpretation suggested by me 
is correct then obviously the sections need 
re-drafting. If the other interpretation 
is correct then also the sections need 
re-drafting and, as pointed out, injustice 
may arise in certain cases and when such 
heavy penalties as arbitrary assessment 
and loss of the right of appeal are con- 
cerned, care should be taken to remove 
or lessen the chances of such injustice. In 
fact of the authorities, however, J am ree 
luctantly compelled to answer the first 
question in the affirmative. As regards 
question No. 2: I have nothing to add to 
the judgment of myLord, the Ohief Justice, 
and I respectfully agree with his decision. 

A. Reference answered, 


LAHORE HIGH COURT, 
FULL BENCH. 
Sxoonp Oivit Appeal No. 2648 oF 1929, 
December 12, 18 0. 
Present:—Justice Sir Alan Broadway, Kr., 
Mr. Justice Johnstone and Justice Sir 
Abdul Qadir, Kr, 
COMMITTEE or MANAGEMENT For 
GURDWARA PANJA SAHIB— 
j{Deranpant—APPELLaNT 
versus 
FAZAL KHAN AND OTAERS—PLAINTIPFS3 
AND DEFENDsNTs—RgsPoNDENTs, 

Sikh Gurdwaras Act (VIII of 1925), ss. 8 (2), 
5, 82—Claim capable of being made under s. 5—S. 82, 
applicability of—Duty of Court to remit issue for trial 
to tribunal. 

Where the provisions of s. 3 (2), Sikh Gur- 
dwaras Act, have been complied with and the claim 
advanced in the suit is one capable of being made under 
s. 5 (1) of the Act, s. 32 of the Act becomes ap- 
plicable and the Oivil Oourt should settle the issue 
Teferred to in that section and remit that issue to the 
tribunal for decision. [p. 91, col. 2.] 

Kesar Singh v. Shiromani Gurdwara Prabandhak 
Committée, Amritsar (1), distinguished. 


Second appeal from a decree of the Dis- 
trict Judge, Attock, dated the 21st August, 
1929, ore 
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ORDER OF REFERENCE TOA 
FULL BENCH. 

Broadway, J.—This case has come 
up before us in the following circumstances, 

One Shahinchi Khan was the owner and 
landlord of 1 kanal 11 marlas of land in 
Mauza Khuda in the District of Attock. 
Sujan Singh, son of Ganda Mal, had occu- 
pancy rights unders.8 in this area. He 
died on 16th December 1919 and, apparently 
with the consent of  Shahinchi Khan, 
Bujan Singh's daughter Satwanti was en- 
tered ‘as occupancy tenant. On 3rd Septem- 
ber 1920 she sold this land by an oral sale 
evidenced by mutation to two brothers 
Gokal Singh and Sobha Singh. On 14th 
January, 1925, these two brothers gifted the 
said land to the Gurdwara Panja Sahib 
and put the Gurdwara in possession. 

On 3rd March, 1926, the sons of Shahinchi: 
Khan instituted a suit impleading Sat- 
wanti, Gokal Singh, Sobha Singh and Gurd- 
wara Panja Sahib, claiming that Musam- 
mat Satwanti had no right to alienate the 
tenancy and that her conduct had resulted in 
putting an end to the occupancy holding 
which entitled the plaintiffs as landlords, 
to obtain immediate possession of the land. 
The original plaint was returned for 
amendment but re-filed, as the amendment 
was not really necessary, on 15th July, 1927. 

By Notification No. 892, dated 28th April, 
1926, the Gurdwara Panja Sahib was de- 
clared a Sikh Gurdwara under the pro- 
visions of the Sikh Gurdwaras Act, 1925. 
On 26th July, 19x7, the consolidated 
list of rights, titles and interests in various 
properties claimed by the Gurdwara was 
published. On 4th December, 1928, the 
plaintiffs’ suit was decreed by the 
trial Court. On 16th February, 1929, the 
Local Government published the noti- 
fication referred to ins. 5 (3), Sikh Gurdwara 
Act,1925, Priorto this on 4th January, 
1929, the Gurdwara Panja Sahib had pre- 
ferred an appeal against the decree of the 
trial Oourt to the District Judge of Attack. 
The plea raised by the Gurdwara was that 
having regard to the provisions of ss. 3, 5, 
3l and 32, Sikh Gurdwaras Act, the Civil 
Courts had no jurisdiction to deal with the 
question raised. The learned District 
Judge relying on Kesar Singh v. Shiromani 
Gurdwara Prabandhak Committee, Amritsar 
(1), held that the Oivil Courts had jurisdic-. 
tion and dismissed the appeal. ; 
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The Gurdwara Panja -Sahib “who was. 
the sole contesting defendant éhereupon. 
preferred a second appeal to this Oourt. 
When this second appeal came before a 
Single Judge of this Court sitting ih Cham-. 
bers the following order was passed : “An 
important question‘ arises in this case as 
to the jurisdiction of the Civil Oourts to 
entertain a suit of the nature with which 
we are concerned. I consider that this 
question should be decided by a Division 
Bench.” 


e 
Inaccordance with that order the appeal 
has come before us and it has been urged 
that the view taken by the learned District 
Judge is wrong. Ithas been pointed out: 
that having regard to the provisions of ss. 
3 and 5 it was incumbent on the plaintiffs- 
respondents to take action unders. 5 (1) 
and that inasmuch’as they did not do go, it. 
was incumbent onthe Oourt of first in- 
stance to take action under s. 32 and after 
framing an issue in respect of the claim 
advanced, forward the records of the suit 
to the Gurdwara tribunal for disposal. 
When asked to state the nature of the issue’ 
which ought to have been framed Mr. 
Oharan Singh was unable to afford any as- 
sistance. On the other hand Mr, Muham- 
mad Tufail on behalf of the plaintifs- 
respondents has merely. urged that the 
matter has been decided by Kesar Singh v. 
Shiromani Gurdwara Prabandhak Com- 
mittee, Amritsar (1) and that, therefore, the 
learned District Judge’s view is correct.. 
The,matter does not appear to me to be 
quite as simpleas the learned Counsel on 
each side has assumed. What the plaintiffs 
are claiming in this suit is that the right, 
title and interest claimed by and notified 
as being in the Gurdwara Panja Sahib, 
ceased to exist and that, therefore, the 
occupancy tenancy having come to an end, 
the plaintiffs were entitled to immediate 
possession. Now, under s. 3 (1), Sikh 
Gurdwaras Act, it is incumbent on the per- e 
son sending the petition referred to in 
that sub-section to state’ the nature of the 
right, title and interest claimed in any land 
and to give the name of the person in 
possession of such right, title and intérest. 
. Inthe present case the nature of the 
right, title and interest was shown as 
“occupancy tenancy’ and the personin pos- 
session was declared to be the Gurdwara“ 
Panja Sahib. Unders.5 (1) it is permis- 
sible for any person claiming a right, title 
and interest in any property included in 
the consolidated list to make a petition to 


131 I. 621931 
the LocabGovergment which petition will 


then bedgalt with as provided by the Act. - 


In the present case inasmuch as the plaint- 


iffs claim that there is no right, title or: 
interest» such as an occupancy tenancy in - 


existence I am inclined to the view thats. 
5 (1) was applicableand that it was possible 
for the present plaintiffs under that section 
to have petitioned the Local Government 
in that behalf. That they did not do so 
may well have been due to the fact that 
prior to the notification of the consolidated 
list and indeed prior to the notification 
declaring this particular Gurdwara to be 
a Sikh Gurdwara, the present suit had 
been institutedand was pending. Under 
those circumstances the plaintiffs’ claim 
could not beignored. At the same time if 
8.5 (1) was applicable, then the provisions 
of s. 32 were attracted and sub-s. (1) of 
that section renders it obligatory on a Civil 
Court dealing with the suit mentioned 
therein to settle an issue for decision by 
the tribunal, Athough I am inclined to 
this view I consider that thereis a good 
dealto be said for the view taken by the Divi- 
sion Bench of this Court in Kesar Singh v. 
Shiromani Gurdwara Prabandhak Committee 
Amritsar (1) where it was held that the 
question whether a person having a limited 
interest in a property was competent to 
alienate it by gift is obviously not one for 
the tribunal to determine. That question, 


eay those Judges, must be enquired into ` 


and decided by a Civil Court whether the 
gift is to a Gurdwara or anybody elss. As 
the question involved is one of considerable 
importance and may very frequently arise 
I would refer the question propounded by 
Jai Lal, J.,on 18th February, 1930, to a Full 
Bench, 

Tapp, J.—I agree. 

Mr. Charan Singh, for the Appellant, 

Mr. Muhammad Tufail, for the Respon- 


dentea. 
OPINION. 

Broadway, J.—The facts of this case 
ate set out in the judgment of the Division 
Bench making this reference to a Fall 
Bench, The difficulty has arisen owing to 
a judgment of this Court, Kesar Singh v. 
Shiromant Gurdwara Prabandhak Commit- 
tee, Amritsar (1) where it was held that a 
case of a nature somewhat similar to the 
one before us should be disposed of by 
the Oivil Courts without any reference to 
tne Sikh Gurdwaras Act. A careful examina- 
tion of that decision, however, shows that 
tier)is avery material difference in the 
facts. In that case the provisions of 
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“8. 8, Sikh Gurdwaras Act had not been 
complied with and no notification contemp- 
lated by sub-cl. (2) of that section had been 
published. It follows, therefore, that the 
provisions of s. 32, Sikh Gurdwaras Act, 
were not applicable. In the present case 
admittedly the provisions of s. 3 (2) have 
been complied with and, therefore, the 
claim advanced in the suit was one that 
was capable of being made under s. 5 (1), 
Sikh Gurdwaras Act. That being the case, 
s. 32 was clearly attracted and the learned 
Subordinate Judge should have settled the 
issue referred to in that section and remit- 
ted that issue for disposal by the tribunal. 
It is true that in Kesar Singh v, Shirumani 
Gurdwara Prabandhak Committee, Amritsar 
(1), thereis a dictum to the effect that the 
question whether a person having a limited 
interest in a property was competent to 
alienate it by gift is obviously not one for 
the tribunal to determine. That dictum 
was an obiter, and Mr. Muhammad Tufail 
has been unable to support it. In my 
judgment in a case of the nature of the one 
before us the Gurdwaras Act clearly applies 
and under s. 32 it is incumbent on the 
Subordinate Judge to settle the issue re- 
garding the claim in question and remit 
the same to the Gurdwaras tribunal for dis- 
posal, 

-I would, therefore, accept this appeal 
and setting aside the decree of the Courts 
below remand the cage to the learned Bub- 
ordinate Judge for disposal in accordance 
with law, having regard to the remarks 
above made. Oosts in these proceedings 
will be costs in the cause, 

Johnstone, J.—I agree. 

Abdul Qadir, J.—I agree. 

A. Answer accordingly, 





LAHORE HIGH COURT. 
SEconp O1vit APPRaL No. 130 or 1926, 

January 21, 1931. 

Present :—Justice Sir Abdul Qadir, KT., 

and Mr. Justice Jai Lal. 
SUNDAR SINGH AND OTHBRS—PLAINTIFFS 
— APPELLANTS 
versus 

MEHR DIN AND orage2s—DEFENDANTsS— 
RESPONDENTS. 

Punjab Limitatien (Custum) Act (I of 1920), Sch., 
Art. 2—Sale of right to succeed to childless male 
proprietor—Validity—Sutt to set» aside sale—Limita- 
tion. 

A reversioner entitled to succeed to the property 
of a childless male proprietor on the dath of the latter 
cannot during the latter's life-time transfer his right 
to succeed so as to invest the transferee with a right 
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to sue. Such a right to succeed is not immoveable 
property within the meaning ofthe Punjab Limita- 
tion (Custom) Act. 

Thakar Singh v. Uttam Kaur (1), referred to. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 24th 
November, 1925, reversing that-of the 
Subordinate Judge, Fourth Olass, Amritsar, 
dated the 30th November, 1923, 

_ Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. 

Mr. Faqir Chand, for the Respondents. 

JUDGMENT.—Pal Singh who owned 
land in Jandiala Guru town in the 
Amritsar District, sold some land belong- 
ing to himself to Qutab Din, the ancestor 
of the defendants and at the same time 
sold to the same vendee one-half of his 
expected reversionary interest in the share 
of Sham Singh a childless collateral of his, 
in the village shamilat, Pal Singh died 
before 1897 and Sham Singh survived him 
and did not die till September, 1908, 
Qatab Din got possession of the land, 
which Pal Singh had in his own right, in 
1897. In 1910 Qutab Din got the half of 
Sham Singh’s share mutated in his name, 
on the strength of the sale of the same in his 
favour by Pal Singh, and got possession 
of that land. Thereupon the sons -of Pal 
Singh sued for possession of Sham Singh's 
share. The trial Court decreed their claim. 
On appeal by the sons of Qutab Din the 
lower Appellate Oourt reversed the decree 
of the Court below and dismissed the 
plaintiffs’ suit with costs throughout, hold- 
ing that the case was governed by Art. 2 
of the Schedule attached to the Punjab 
Limitation (Custom) Act and asit was not 
brought within six years from the date on 
which the mutation entry in favour of the 
defendants was made, it was barred by 
time. The plaintiffs, the sons of Pal 
Singh, have preferred an appeal against 
this decision. 

It is contended on their behalf by Mr. 
Shamair Ohand that the Punjab Limitation 
(Oustom) Act does not apply to this case as 
reversionary rights sold by Pal Singh were 
not immoveabls property. He adds that 
at the time of the sale by Pal Singh scces- 
sion had not opened and Pal Singh had 
nothing more than a chanca of reversion in 
his favour. He refera to Thakar Singh v, 
Uttam Kaur (1). In that casea D,vision 
Banch of this Oourt held that a reversioner 
entitled to succsed to the property on 
the death of a widow cannot, during 
her lifetime, transfer -his right to succeed 
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so as to invest the transferee with a 
right to sue. Iti was urged that the 
principle enunciated in the above cited 
authority in the case of theestate of a widow 
would apply even more strongly to a case 
where the estate belonged to a childless male . 
proprietor. We think that this contention 
is sound and must prevail, The appeal so 
far as the greater part of the land in dispute 
is concerned must be accepted. It may be 
mentioned that 5 kanals out of the land 
which was a part of the share of Sham Singh, 
had somehow or other, gone into the posses? 
sion of-one Sundar Singh son of Mit Singh. 
On the 30th April, 1910, Qutab Din obtained 
adecree for possession of these 5 kanals 
against Sundar Singh, son of Mit Singh and 
this piece of land is in his possession since 
then. The appeal of the sons of Pal Singh 
is, therefore, accepted with regard to the 
half share of 95 kanals claimed by them, 
with the exception of 5 kanals which came to 
Qutab Din through the decree he got 
against Sundar Singh son of Mit Singh. 
The appellants will get proportionate costs 
throughout, 


A Appeal accepted, 


LAHORE HIGH COURT. 
MISGELLANEOUS First Oivin APPEAL No, 2038 
oF 1930. 

February 25, 1931. 

Present :—Mr, Justice Addison, 

Taz UNION BANK Limiran, KANDHALA 
SHEIKHAN, rarovea Chaudhri 
MOHAMMAD SAID KHAN 
— DECREE HOLDER— APPELLANT 
versus 
MOHAMMAD SHARIF AND 0OTABRS—- 

J UDGMENT-DE8TORS —RESPONDEN fs. 

Punjab Alienation of Land Act (XIII of 1900)— 
Attachment of judgment-debtor's land—Report of 
Collector that the case is not a fit one for temporary 
alienation, whether binding on Citil Court. 

Where the land of a judgment-debtor is attached 
and the Oollector is consulted as to what farm of the 
land should be arranged and the Collector reports that 
the case is not fit one for a temporary alienation, the 
Civil Court is not bound to follow the Collector's 
opinion if the decree-holder objects to the Collector's 
report. [p. 93, col. 1.] ° 

Salih Mohammad v. Mehr Singh (2) and Datar Kaur 
v. Ram Rattan (3), followed. ; 

Miscellaneous first appeal from an order 
of the Subordinate Judge, First Olass, 
Hoshiarpur, dated the 18th August, 1930. 

Mr. Fakir Chand, for the Appellant, 
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Lala Bgdri Das, R. B. for Mr. Shiv 
Charan Das, for the Respondents. 

J UDGMENT.—The Union Bank Limit- 
ed of Kandhala Sheikhan in the Hoshiar- 
pur District obtained a decree against 
Mohammad Sharif, etc., for over Rs. 22,000, 


‘Some land belonging to the judgment- 


debtors was attached and thereafter the 
Collector was consulted as to what farm of 
the land should be arranged. The Oollec- 
tor replied that the expenses of the family 
of the judgment-debtors were estimated at 


“Rs. 360 while the annual net income from 


theland was Rs. 484, As there was thus 
a saving of Rs. 124 only he considered that 
this was nota fitcase fora temporary alie- 
nation. On receipt of this report the Sub- 
ordinate Judge, First Olass, Hoshiarpur, 
held on the authority of Ahmad Khan v. 
Parmanand (|) that he was bound to 
follow the decision of the Collector although 
there was an objection to the Oollector's 
report by the decree-holder. He, according- 
ly, consigned the execution record to the 
record room as infructuous, Against 
this decision the Union Bank has appealed, 

Tam unable to understand how the Sub- 
ordinate Judge hasfollowed Ahmad Khan v. 
Parmanand (1) seeing that that authority 
was dissented from in another revenue 
decision, namely, Salih Mohammad v. Mehr 
Singh (2) as wellas in a decision of this 
Court reported as Datar Kaur v. Ram Rattan 
(3). This latter decision was by a Fall 
Bench and is well-known. It is also 
reproduced in Oorrection Slip No. 3 dated 
the 15th of October, 1927, at page 113 of the 
Rules and Orders of this Court, Volume 1. 
Rule 74 (f) is to the effect that when the 
Collector's advice is received, the Oourt 
ordinarily should follow it, unless moved 
not todo so by one of the parties to the 
proceedings, and unless such party is able 
to show that the Collector's opinion is 
erroneous, This meansthat the burden of 
proof would be upon the Union Bank to 
establish its objection and to show that 
the Collector's opinion was erroneous. 
What the Union Bank said in its petition 
was that the Oollector’s estimate was wrong, 
thate the Oourt should itself go into the 
matter, that the rates taken by the Collec- 
tor were the normal rates for the tahsil and 
that they did not apply to this particular 
village, that the judgment-debtors had 
AEN Ind. Cas. 386; 8 P. R. 1917 Rev.; 7 P. W. R. 
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(3) 98 Ind, Oas. 603; 1 Lah, 192; 2 Lah, L, J. 333 
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squares in Bikaner as well as the land in 
question and, lastly, that the Bank was 
prepared to take the land on farm and pay 
Rs. 360 a year out of the income to the 
judgment-debtors’ family as that was the 
sum estimated by the Collector to be what 
they required. 

For the reasons given I accept this 
appeal with costs, set aside the order of the 
Subordinate Judge and remand the execu- 
tion case to him to be disposed of on the 
merits in accordance with law. 

A. Appeal accepted, 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1110 oF 1930. 
February 2, 1931. 

Present:—Justice Sir Abdul Qadir, Kr, 

J ALLA~—Acouszp—APPELLANT 

versus 
EMPEROR—REsPOoNDANT. 

Evidence Act (I of 1872),s. 27—‘Custody’, meaning 


of. 

For the purposes of s. 27 of the Evidence Act, the 
word ‘oustody’ does not necessarily mean detention ’ 
or confinement. Submission to custody by word 
or action under s. 46 (1), Oriminal Procedure Code, 
may betaken to amount to custody. [p. 94, col. 
2 


"Noung Lay v. Emperor (2), referred to. 

The fact of the disappearance of a boy 
was reported to the Police, No one was then 
suspected. In the afternoon of the same day the 
accused was suspected. He was called by the Police 
and on being questioned pointed out a field where 
the dead body ofthe boy was lying. A second report 
was made onthe evening, after the recovery of the 
body and the aceused was mentioned inthis report as 
the probable offender : 

Held, that at the stage at which the accused made 
the statement and pointed out the place where the 
dead body was lying, he wasnot in any kind of 
custody and his statement was not admissible under 
s. 27, Evidence Act. |p. 94, col. 2; p, 95, col. 1.] 

Oriminal appeal from an order of the 
Sessions Judge, Lyalipur, dated the 22nd 
November, 1930. - 

Dr. Sir Mohammad Iqbal, 
pellant. A 

Mr.J. W. Fairlie, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—A boy named Gajjan, 
aged 14 years, was strangled to death on the 
evening of the 23rd March, 1930, and his 
dead body was found lying*in a field on the 
25th of that month. Sadiq, his brother 
Jalla and their nephew Kamir, were com- 
mitted to the Sessions under s. 302, Indian 
Penal Oode, for having caused the death of 
Gajjan. ` ° 


for the Ap- 
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Sadiq and Kamir have been acquitted, 
but Jalla has been convicted of an offence 
under s. 201, Indian Penal Oode, The 
principal witness in this case was Raju 
(P. W. No.2), who was said to be the ac- 
complice of the alleged offenders, but was 
granted a pardon and made an approver. 
There were some other witnesses who pro- 
fessed to have seen the accused with the 
deceased at a fair on the day of the occur- 
rence, Abdul (P. W. No. 3) gave evidence 
that he had been asked by the accused to 
bring Gajjan from his house to the fair. 

It is admitted that there was enmity 
between the accused and Langar, father of 
Gajjan. The latter does not appear to have 
realized at first that there had been any 
foul play. He thought that his son had 
been lost. He reported the fact of his dis- 
appearance to the Police on the 25th 
March, at a, M., stating in his report that he 
did not suspect anyone, at that stage, as 
responsible for the disappearance of his 
son. In the afternoon, however, on the 
same day suspicion somehow or other, fell 
on the accused and they were called by 
the Police. Jalla alone turned up and on 
being questioned pointed out a field where 
the deed body of Gajjan was lying. It was 
identified by Langar (P. W. No. 8), who 
made a second report to the Police, after 
the recovery of the body, on the evening of 
the 25th March, about 8»P,™m., wherein he 
accused the persons above named as well as 
the approver. 

The learned Sessions Judge, after con- 
sidering the evidence on the record, has 
come to the conclusion that the testimony 
of the approver is not trustworthy nor is 
that of Silla (P. W. No.4), Piran Ditta 
(P. W. No. 5) or Khair Din (P. W. No. 6), 
who are wajtakkar witnesses. He, there- 
fore, regarded this evidence as insufficient 
to justify the conviction of any of the 
accused persons under s. 302, Indian Penal 
Code, but relying on a statement said to 
have been made by Jalla before the recovery 
ofthe body of Gajjan, he has convicted 
Jalla of an offence under s. 201, Indian 
Penal Code, and sentenced him to seven 
years’ rigorous imprisonment, following a 
decision of this Qourt in Basant Singh v. 
Emperor (1) where it was held to be 
established that the accused in that case 
was one of the two persons with whom the 
deceased was last seen and that he had 
pointed out the spot where the dead body 
of the deceased was found. 

1) 103 Ind: Cas, 97; 28 Or. L, J, 641; A. LR, 1927 
Lah, 641; 64, I, Or, R, 254, 
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In appeal it is contended by Sfr Moham” 
mad Iqbal, on behalf of Jalla that no 
statement made by him before the re- 
covery of the dead body has been proved in 
this case and, even if the vague allegations 
made by the prosecution witnesses on this 
point amount to a statement that statement 
is inadmissible in evidence, because it is 
not shown that Jalla was an accused person 
orin the custody of the Police at the time 
when the alleged statement was made. It 
is further contended that the ingredients of 
an offence unders. 201, Indian Penal Oode, 
are wanting in the present case, as there 
is nothing to show that the appellant 
caused any evidence of the commission of 
the offence of murder to disappear with the 
intention of screening the offenders 
from legal punishment. The learned 
Sessions Judge has found that Jalla and 
other accused persons were not arrested by 
the Police till the 28th of March, but they 
were called as suspects and must be con- 
sidered to be in Police custody from the 
25th onwards, even though they were not 
detained. Reliance is placed for this view 
on Maung Lay v. Emperor (2). I am 
inclined to agree with the view that for the 
purposes of s. 27 of the Evidence Act, the 


-word ‘custody’ does not necessarily mean 


detention or confinement, but submission to 
custody by word or action under s. 46 (1), 
Oriminal Procedure Code, may be taken to 
amount to custody. 

The question, however, in the present . 
case, is whether at the stage at which a 
statement is alleged to have been made by 
Jalla, there was any kind of custody at all. 
The evidence of the Police Officers on the 
record does not show how Jalla and others 
came to be suspected between thetime of the 
first report on the morning of the 25th March 
and the recovery of the dead body. One 
thing is clear that the second report, 
which is the earliest document distinctly , 
naming the accused as suspects is made 
after the recovery of the body. Langar 
(P. W. No. 8) offered an explanation that he 
had been informed by Piran Ditta that the. 
latter had met the accused and the deceased 
on the day of occurrence and that he 
(Langar) mentioned this to the Police, but 
he is not supported on this point by Piran 
Ditta (P. W. No. 5) who distinctly says that 
he did not give any informationto Langer. 
It is clear, therefore, that at the stage at 


which Jalla is said to have pointed out the 


body, he was neither an accused person in 


` (2) 77 Ind. Oas. 429; 1 R. 609; 25 Or, L, J. 38]; A, Ļ 
R, 1924 Rang. 173, e . 


- also, 
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the light*of the First Information Report 
made to the Police, nor apparently in Police 
custody, It is open to serious doubt, 
therefore, that the alleged statement by 
him, preceding the recovery of the dead 
body, could be regarded as admissible under 
s. 27 of the Evidence Act. Three witnesses 
have been produced to prove that it was 
Jalla who gave information with regard to 
the body of Gajjan. They are Umar Daraz 
Khan, Sub-Inspector (P.W. No. 24), Samand 
Khan, retired Sub-Inspector (P. W. No. 25) 
and Mirdad (P. W, No. 12). Their evidence 
shows that he showed where the body was 
but as pointed out above, it is open to ques- 
tion whether his knowledge of the where- 
abouts of the body is any proof of his 
guilt, if the statement said to have been 
made by him is not admissible under s 27 
of the Evidence Act. 

As to the question whether any evi- 
dence of murder was caused to disappear 
by Jalla or any of his accomplices, it is 
not clear from this record whether the 
deceased was murdered at a place other 
than that where the body was found. The 
statement of Raju (P. W. No, 2) the 
approver on this point, for whatever 
it may be worth, would lead one to 
believe that Gajjan was killed where 


his body was found. This the version he. 


gives: “Sadiq accused put his hand on the 
mouth of Gajjan and gagged him. Kamir 
caught him by the throat. Abdul then fled 
away. I and Jalla then chased and caught 
him. We warned him that ifhe made any 
disclosures to anybody we would kill bim 
He promised to hold his Counsel and 
we, therefore, released him, Gajjan was yet 
alive when I and Jalla went back tc him. 
Jalla caught his arm. I caught him by the 
legs, All four of uscarried our victim 
between us to a field of wheat where we 
threw him on the ground. As he was yet 
moving, Kamir sat down on his chest and 
strangled him again with his hand.” If 
this is anything near the truth as a descrip- 
tion of the way in which Gajjan met with 
his death, it does not appear that after he 
was strangled for the second time he was 
removed’ anywhere, The body was not 
concealed in any way and was lying 
apparently whereit had been left by the 
culprits, Ifail to see any proof of anyone 
causing the evidence of the murder to 
disappear. I think, therefore, that for the 
reasons urged on behalf of the appellant, 
this appeal must be accepted. lt may also 


: be mentioned thata feature that distin- 


guishes the present case from that of Basant 


` RAEMAŤ ALË v. BMPEROE, 
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Singh v, Emperor (1) is that in that case 
evidence as to the accused having been last 
seen with the deceased was believed, while 


in the present case that evidence has been 
rejected by the trial Court. 
The appeal is, therefore, accepted and the 


appellant is ordered tobe released forth- 
with. 


a. Appeal accepted. 


LAHORE HIGH COURT. 
OURIMINAL Apparat No, 1035 or 1930, 
February 2, 1931. 
Present:—Mr. Justice Johnstone, 
RAHMAT ALI—Acegsep—AppanLant 
Versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 3. 476—~ 
Perjury—Evidence believed by Sessions Judge but dis- 
believed by High Court—Complaint by Sessions Judge 
for perjury, propriety of. 

The evidence given bya witness ina criminal 
trial was disbelieved by the trial Court, was believed 
by the Sessions Judge, but was considered false by 
the High Court, An application for a complaint 
against himfor perjury was made to the successor of 
the Sessions Judge and the Sessions Judgemade a 
complaint : 

Held, that in the circumstances the Sessions Judge 
should not have initiated further proceedings against 
the witness. [p.91,col. 1.] 

It is somewhat anomalous that the successor of a 
Judge, who has believed the evidence of a witness 
should order the prosecution of that same witnessfor 
perjury. [ibid] 

Hira Lal Mahtan v. Lila Mahtan (1), Budh Ram v 
King-Emperor (2) and Ram Prosad Roy v. Seoba Roy 
(3), referred to. 


Oriminal appeal from an order of the 


‘Sessions Judge, Ferozepore, dated the 8th 
-of October, 1930. 


Mr. Mukand Lal Puri, for the Appellant. 
Mr. Sundar Dass, for the Government 
Advocate, for the Respondent. 
JUDGMENT.—In the course of a trial 
in a case under the Opium Act, the appel- 
lant, who was a Sub-Inspector of Police 
gave evidence for the accused persons. 
The Magistrate considered that the appel- 
lant had given false evidence, On appeal 
to the Sessions Oourt, the Sessions Judge 
acquitted the accused; he believed the 
appellant’s evidence. The Crown appealed 
and the case came before a Division Bench 
which. aczepted the appeal. In his judg- 
ment Addison, J., expressed himself very 
strongly on the evidence of the appellant. 
Later, the Public Prosecutor moved the 
Sessions Judge (not the Judge who had 
acquitted) to institute a complaint against 


jé 
the appellant under s. 193 ofthe Indian 
Penal Oode, and the Sessions Judge directed 
that a complaint should be made, An 
appeal has been filed against that order. 

Admittedly. the Sessions Judge had juris- 
diction to pass the order, but the question 
is whether discretion was properly exercis- 
ed. It may be noted in passing, that the 
appellant was, in consequence of the pro- 
ceedings in the case, reduced from the 
rank of Sub-Inspector to that of Head 
Constable. 

The first point made by Mr, M, L, Puri on 
the appellant’s behalf is that different 
opinions have been expressed on the evi- 
dence given by the appellant, the Sessions 
Court holding that the evidence was true 
and the Magistrate and High Oourt hold- 
ing that it was false, He has also observed 
that a large body of witnesses supported 
the version of the appellant. It was held 
by Das, J.,in Hira Lal Mahtan v. Lila 
_Mahtan (1) that where two Oourts have 
taken different views of facts, sanction for 
prosecution should not be granted. A re- 
ference was also made to Budh Ram v. King- 
Emperor (2) which is hardly in point, and 
to Ram Prosad Roy v. Sooba Roy (3) which 
-is more to the purpose, . 

Another point taken was that the Ses. 
.sions Judge had not applied his mind to 
the case, since he merely acted on the ex- 
pression of opinion by Addison, J. I do 
not know that there is much force in that 
contention in the present case. On the 
other hand it is somewhat anomalous that 
‘the successor of a Judge, who has believed 
the evidence of a witness, should order the 
prosecution of the same witness for perjury. 
.It is noticeable that the Division Bench of 
this Court, which regarded the appellant 
asa liar, did not itself direct prosecution; 
and also that Bench was not moved in 
the matter, Itis, I think, a reasonable 
contention of Mr. Puris that the Bench 
even, if it had moved, might yet have stay- 
ed its hand for various reasons, e. g., that 
the appellant had already suffered suffi- 
ciently by reduction to the rank of Head 
. Constable, or that, in view of different 
opinions on the appellant's veracity, it was 
not in the interests of justice to proceed 
further. 

I am satisfied, at all events, that the Ses- 
sions Court should not have initiated fur- 


(1) 65 Ind, Cas, 360; A. I. R. 1923 Pat. 102; 3 P. L, T. 

42, 

(8) 56 P. R. 1905 Or; 180 P. L. R. 1905; 30r, L. J. 
. . 

(8) 1.0, W, N. 400° 
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ther proceedings and I’ accordingly accept 
the appeal and set aside the order directing 
the filing of a complaint against -the ap- 
pellant. j 

A, Appeal accepted. 


LAHORE HIGH COURT. 
MISOELLaNEous SECOND OIVIL APPEAL No,« 
1459 cr 1930. 

February 16, 1931. 

Present :—Mr. Justice Jai lal, and 
Mr. Justice Agha Haidar. 

Firm TARA SINGH-PIARA SINGH 
TABOUGH TARA SINGH—Dkrores-HouipErs 
— APPELLANTS 


tersus 
GURDIAL SINGH AND OTAERS—JUDGMENT- 
DEBTORS—RESPONDENTS. 

Customary Law (Punjab) — Khatris of Hafizabad 
Tahsil, whether governed by custom—Decree against 
father and son—Death of father—Son cannot deny 
liability by contending that family is agricultural. 

It cannot belaid downasa broad proposition that 
allthe Khatris living in the Hafizabad Tahsil are 
governed by the general agricultural customs. 

Rukman v. Sain Das and Badri Nath (2), distin- 
guished. 

Where a decree is passed against a father and one 
of his sons, the latter cannot on the death of the 
father deny his liability in execution proceedings by 
raising the plea that the family is governed by 
agricultural custom and that the property of the 
family is, therefore, exempt from the process of the 
cou though it might be open to the other sons to 
O BO. 

Miscellaneous second appeal from an 
order of the District Judge, Gujranwala, 
dated the 17th April, 1930, affirming that of 
Gujran- 
wala, dated the 11th Novemeber, 1929. 

Mr. M. L. Batra, for the Appellants. 

Mr. J. N. Bhandari, for Mr. J. N. Aggar- 
wal, and Mr. J. N. Aggarwal, for the 
Respondents, f 

JUDGMENT: —This is a decree-° 
holders’ appeal arising out of certain exe- 
cution proceedings. The decree-holders 
obtained a decree against Tarlok Singh 
and hisson Gurdial Singh for a sum of 
Rs. 4,000. Tarlok Singh died aftér the 
decree had been passed against him, leav- 
ing him surviving Gurdial Singh, Hakim 
Singh and Ajit Singh, his sons, Thie Gurdial 
Singh is as already stated, one of the original 
judgment-debtors. The decree-holders in 
execution proceedings sought to execute 
their decree by attaching the lands left by 
TarlokSingh. The three sons of Tarlok 
Singh raised the plea that their family 


1811. O. 1981 


was governed by the Oustomary Law and 
that they were agriculturistsand, therefore, 
they were not bound by the ordinary 
Hindu Law sothat their landscould not 
be proceeded against in execution. They 
relied upon Jagdip Singh v. Bawa Narain 
Singh (1). The lower Appellate Oourt 
has given effect to the plea that the family 
was governed by the ordinary agricultural 
custom and, 


erty. In thisview of the case the appli- 
cation was dismissed. 

The decree-holders in appeal have reised 
two points. In the first place, they argued 
that Gurdial Singh, being one of the ori- 
ginal judgment-debtors, could not escape 


liability and that, in any event, the appli-. 


cation should not have been dismissed as 
against him. The second argument is that 
it has not been proved by the evidence on 
the record that the family was governed by 
agricultural custom and, therefore, the 
family property could not be proceeded 
against by the decree-holders. 

So far as the first point is concerned, one 
fails to understand why the Oourt below 
did not exeeute the decree against Gurdial 
Singh’s share in the property. Gurdial 
Singh being one of the original judgment- 
debtors could not deny his liability by 
- raising the question that the family was 
governed by agricultural custom and the 
property was, therefore, exempt from the 
process of the Court. The decree ought to 
have.proceeded against Gurdial Singh’s 
share in the family property which can at 
any rate be attached, 

As regards the larger question raised on 
behalf of the judgment-debtors that the 
family was governed by agricultural 
custom, the evidence which has been 
produced by them is very meagre. Four 
witnesses, namely, Bhagat Ram (D. W. No, 
1), Narain Das (D. W. No. 2), Sukh Dayal 
(D. W. No. 3) and Brij Lal Patwari (D. W. 
No.5) have been produced in support of 
the custom. These witnesses make merely 
bald statements and their evidence falls 
considerably short of the proof of the 
custom founded upon the judgment-debtors. 
The case Rukman v. Sain Das and 
Badri Nath (2) has been very strongly 
relied upon by the judgment-debtors, Tne 
sole question for decision in that case was 
whether the daughters of a particular 


(D 15 Ind. Gas. 866; 4 P. R. 1913; 160 P. W.R, 1912; 
173 P. L.R. 1912. i 

(2) 32 Ind. Gas. 875; 71 P R. 1916; 19 P, W. R. 
1916. 
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therefore, the decree-holder ` 
could not proceed against the family prop- , 
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family of khatrisin the Hafizabad Tahsil 
had a right to succeed as heirs to the 
ancestral property. The answer to this 
question was given in the negative. It 
cannot be said that that precedent is an 
authority for the broad proposition that all 
the khatrisliving in the Tahsil of Hafizabad 
are governed by the general agricultural 
custome, It must also be remembered that 
the case reported as Rukman v. Sain Das 
and Badri Nath (2) related to quite a 
different village from the one where the 
judgment-debtors in the present suit reside. 

This being so, the appeal of the decree- 
holders must be accepted and the case 
should go back to the trial Court so that. 
the execution proceedings may be 
taken up from the point at which they came 
to an abrupt end on account of the pleas 
raised by the judgment-debtors, The 
appellants will have their costs against the 
respondents throughout, 

A Appeal accepted, 


mama 


LAHORE HIGH COURT. 
O1vint Revision PETITION No, 403 
- oF 1929, 
December 12, 1929. 
Present :—Mr, Justice Jai Lal. 
AMRAO SINGH—Dezranpant— 
PETITIONER 
versus 
BEHARI LAL AND aNoTHER—PLAINTIFF 
AND DEFANDANT— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 10, 151— 
Suit for possession by purchaser—Sale held invalid— 
Appeal—Second suit against seller for return of pur- 
chase money—Applicatien for stay of second suit 
pending appeal—Procedure to be followed—-Applicabi- 
lity of s. 10. ; h 

The plaintiff instituted a suit for possession of prop- 
erty which he alleged he had purchased from one 
of the defendants by meansof asale-deed. The plea 
of the defendants was that the vendor had no title 
to sellthe land. The suit was dismissed and the 
plaintif appealed to the High Court. Inthe mean- 
time he filed a suit against his vendor for return of 
the money paid by him for the purchase of the prop- 
erty. The defendant applied for stay of the suit 
till the decision of the appeal by the High Court : 

Held, (1) that though s.10, Oivil Procedure Code, 
was not applicable to the case,it was necessary to 


safeguard the interests of the defendant in case the 


suit was decreed against him and the appeal was sub- 
sequently accepted by the High Court; [p. 98, col. 1.] 

(2) that under the circumstances the proper proce- 
dure was to make an order under s. 151, Civil Proce- 
dure Code, that the Court might proceed with the 
trial of the second suit but should not pronounce 
judgment on the merits till the decision of the appeal. 
[ibid.] X ° 
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Messrs. Shamair Chand and Muhammad 
Amin, for the Petitioner. 
Mr. Bishan Narain, for Mr. Kishan Dayal, 
for the Respondents. i 
JUDGMENT,—Chanudhri Bihari Lal 
instituted a suit for possession of property 
which he alleged he had purchased from 
one of the defendants by means of a sale- 
deed. The plea of the defendants was that 
the vendor had no title to sell the land 
and. presumably, that this fact was 
“known to the plaintif. The plaintifi’s 
suit was dismissed and he has presented an 
appeal to: this Court against the decree 


dismissing the suit. The appeal is 
pending. In the meantime, Chaudhri 
Bihari Lal has filed a suit against his 


-yendor for return of the money paid by 
him for the purchase of the property. Tas 
defendant applied to the trial Oourt to stay 
the suit till the decision ofthe eppeal in 
this Court and the trial Oourt having 
declined tostay the suit this petition for 
revision has been presented by him, 

Section 10, Civil Procedure Code, does not 
appear to apply to the circumstances of 
this case, and itseems to methat the order 
of the trial Oourt under the circumstances 
is correct, so far as the applicability of that 
section is concerned. Still I consider that 
this is @ case in which an order is necessary 
to safeguard the interests of the defendant, 
in cage the suit is decreed egainst him and 
the appeal is subsequently accepted by this 
Court. In that caseit would be necessary 
for the defendant to appeal from the decree 
fhatmay be passed against him in the 
present suit. On tbe other hand the 
Papa has instituted the suit assuming 
that the plea of the defendant in the 
previous suit was correct, Under the 
circumstances I consider that under s. 151, 
Civil Procedure Code, the following order 
will be suitable in the case: A 

The trial Court may proceed with the 
trial of suit instituted by Bihari Lal for 
recovery of the money, but shall not 
pronounce any judgment on the merits till 
the decision of the appeal in this Oourt. I 
leave the parties to bear their own costs in 
this Court. 

A. Order accordingly. 


LAOHHMAN 0, BANSI LAL. 
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LAHORE HIGH COURT. 
Sgconp Orvit APPHaL No. 2502 of 1926. 
October 31, 1930. 

Present:—Mr, Justice Addisen and,’ 
Mr. Justice Bhide. 
LACHHMAN AND o?Hurs—APPELLANTS 
versus 
BANSI LAL AND OTHERS— RESPONDENTA, 

Civil Procedure Code(Act V of 1908), O. XXIT, 1.9 
—Alienation by widow—Suit by reversioner to set 
aside alienation—Abatement—Fresh suit by another 
reversioner, whether barred—O. XXII, scope of—O. 
XXII, r. 9, construction of. 

The abatement of a suit instituted by a reversioner 
to set aside an alienation by the widow does not bar a 
fresh suit for the same relief by another reversioner. 
The provisions of O. XXII, r. 9, Civil Procedure Code, 
as to abatement do not apply to such a case. [p. 
99, col. 1,] 

Order XXII, Vivil Procedure Code, is really con- 
fined to the question of the continuance of the suit 
by virtue of the devolution of the deceased’s “right to 
sue” on other persons during the pendency of the 
suit. But there may be cases in which the suit can 
be continued by other persons who have an independ- 


ent right to sue on the same cause of action.. [p. 
99, col. 2.] 
_ Khair Mahomed v. Umar Din (1) and Venkat Na- 
rayana Pillai v. Subbammal (2), referred to. 

Order XXII, r. 9, beinga disabling one must be 
strictly construed .[p. 99, col. 1] 


Second appeal from an order of the Dis- 
trict Judge, Hoshiarpur, dated the 2nd 
August, 1926. 

Mr. Jagan Nath Bhandari, for Mr. Jagan 
Nath Aggarwal, for the Appellants. 


Mr, Fakir Chand and Mr. Chandra Gupta; 
for the Respondents, 


JUDGMENT. 

Bhide, J—This second appeal arises 
out of a suit by two persons named Bansi 
Lal and Salig Ram for a declaration that a 
certain alienation of land made by four Hindu 
widows shall not affect their reversionary 
rights. The suit was decreed by the Oourts 
below subject to payment of a sum of 
Re. $07-4-0 which was held to be a valid 
charge upon the land. From this decision 
ae apagan have preferred a second ap: 
peal. 


The only ground which the learned 
Counsel for the appellants has urged be- 
fore us is that the suit was barred under O, 
XXII, r. 9, Oivil Procedure Oode, inasmuch 
as a previous suit on the same cause of 
action by another reversioner named Amin 
Chand had abated and the application to 
bring his representatives on the fecord 
had been dismissed as time-barred. It 
appears that the present plaintiffs 
were parties to that previous suit 
as pro forma defendants. On the death 
of Amin Ohand they had put in an ap- 
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plication for being substituted as plaintiffs 
in plac8 of Amin Ohand but the application 
was dismissed as time-barred. They applied 
to tha Oourt for being permitted to con- 
tinue the suit in their own rights as re- 
versioners of the widows, but this applica- 
tion was also rejected. . Thereafter they 
instituted the present suit which resulted 
in a decree in their favour as stated 
above. 

In the trial Court it was urged on be- 
half of the appellants that the present 
suit was barred by the provisions of =. ll, 
Civil Procedure Code. The previous suit 
was, however, not dismissed on merits and 
it was conceded before us that s. 11 would 
be no bar, It was, however, contended that 
a second suit on the same cause of action is 
clearly barred by the provisions of O. XXII, 
r. 9, Civil Procedure Code. This contention 
does not appear to have been raised either 
before the trial Court or before the learned 
District Judge, but we have allowed it to 
be raised as it is a pure point of law which 
can be decided on the material on the 
record, 


The decision of the point raised depends 


upon the proper interpretation of r. 9, 
O. XXII, Civil Procedure Code. According 
to sub r. (l) of that rule: ‘Where a suit 
abates or is dismissed under this order no 
fresh suit shall be brought on the same 
cause of action.” 

It is urged that Amin Ohand’s suit 
being of a representative character, its 
abatement bars a fresh suit on the same 
cause of action by any other reversioner. 
There is no doubt that asuit of this type 
is of a representative character [see Khair 
Mahomed v. Umar Din (1)] but the ques- 
tion whether an abatement binds all re- 
versioners insuch a case is not free from 
difficulty. No authority directly in point 
has been cited. The aforesaid rule. being 
a disabling one, must be strictly con- 
strued. After carefully considering the 
provisions of O. XXII, Oivil Procedure Oode, 
I am of opinion that the contention of the 
learned Counsel for the appellant is not 
sound, O. XXII deals with the effect of 
the death, marriage and insolvency of 
parties on pending suits. It distinguishes 
between cases in which the “right to sue” 
survives and those in which it does not, 
In the latter class of cases no question of con- 
tinuance of the suit by any other persons 
arises. In the former class of cases, the 
suit is allowed to be continued by or against 


we 84 Ind, Oas, 477; A. I.-R. 1925 Lah. 89; 5 Lah: 
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the legal representatives provided they 
are brought on the record within the period 
of limitation. It will thus appear that 
O. XXII is really confined to question of 
the continuance of the suit by virtue 
of the devolution of the deceased's 
“right to sue” on other persons during 
the pendency of the suit. But there 
may be cases in which the suit can be 
continued by other persons who have an 
independent right to sue on the same 
cause of action, 

In Venkat Narayana Pillai v. Sub- 
bammal (2) it was held by the Privy Oouncil 
that a suit by one reversioner to get an 
adoption declared invalid could on his 
death be continued by another reversioner. 
Their Lordships considered the question 
whether the latter could be held to be a 
legal representative ofthe deceased plaint- 
iff for the purposes of O. XXII, r. 3, Civil 
Procedure Code, but did not express any 
definite opinion on the point, They pre- 
ferred to rest their decision onthe broad 
ground that inasmuch as the second re- 
versioner had a right to sue on the same 
cause of action and could have been joined 
as aco-plaintiff in the suit by virtue of 
O. I. r. 1, Civil Procedure Code, there was 
no objection to his continuing the suit 
brought by the deceased reversioner. This 
decision implies that the provisions of 
O. XXII, as to abatement do not hold good 
in such a case. For if they did according 
tor. 3, O. XXII, the suit would have abated 
unless it were continued by a “legal re- 
presentative’ of the deceased plaintiff by 
a proper application made within the period 
of limitation. I would accordingly dismiss 
this appeal, but in view of the fact that 
the law point involved is not free from 
difficulty, I would leave the parties to bear 
their costs. 

Addison, J.—I agree. 

A. Appeal dismissed. 

7 (2) 29 Ind. Cas. 298; A.I. R. 1915 P. O. 124; 42 I. A, 
125- 38 M. 406; 17 M. L. T. 435; 28 M. L. J. 535; 17 
Bom. L. R. 468; 19 O. W. N. 641; 2 L. W. 596; (1915) 
M. W.N, 555; 21 O. L. J. 515 (P. O.). 
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LAHORE. HIGH COURT. 

“ee - FULL BENCH. : 
MISORLLANEOUS First OIVIL APPEAL No, 2959 
oF 1929, 

; "December 12, 1930. 
Present:—BSir Shadi Lal, Kr., Chief Justice, 
Justice Sir Alan Broadway, Kr., and 

; Mr. Justice Jai Lal. 
GHANAYA LAL 4ND OTHERS— APPRLLANTS 
VETSUS 

pau Meee ee 

Limitation Act of 1908), Sch. I, Art. 18, — 
Civil Procedure Code (Act V 5 1908), 0. XXT A 7m 
Application by decree-holder for leave to bid, whether 
step-in-aid of execution—Limitation. 

Per Shadi Lal, C. J. and Broadway, J.—While an 
pplication by a decree-holder for leave to bid at an 
auction sale does not ordinarily amount to an ap- 
plication inviting the Court to take a step-in-aid of 
execution, the circumstances under which it was 
imade may show that the granting of leave has actually 
aided, or would have aided the execution. It the 
decree-holder on whom the onus lies, proves such 
circumstances, the application would amount to a 
step-in-aid of execution within the meaning of cl. (5) 
of Art. 182 of the Limitation Act, [p. 102, col. 1.] 

_, Per Jai Lal, J.—In its very nature an application 
‘for leave to bid amounts to an application to the 
Oourt to take a step-in-aid of execution and this ir- 
‘respective of the hidden motive of the decree-holder 
in applying or of the actual result of the granting of 
the application and further, the combination of some 
other prayer in the application does not affect the 
“question. [p. 103, col. 2.] 

aoe Lal Bose v. Dwija Charan Bose (10), follow- 
” Bansi v. Sikree Mal (1), Dalel Singh v, Umrao Singh 
(2), Vinayakrao Gopal v. Vinayak Krishna (3) and 
tee Mahomed v. Mahomed Mabood Buz (6), distin- 
guished. ` 

. Muhammad Shafee v. Budri Mal (4), Salig Ram v. 
Rat Chand (5), Raghunundun Missar v, Kallydut, 
Missar (1), Troylokya Nath Bose v. Jyoti Prokash 
Nandi (8), Jogendra Prosad Mitra v. Asutosh Goswami 
(9), Nabadip Chandra Maiti v. Bepin Chandra Pal 
‘(11) and Vappu Rowther v. Sivakataksham Pillai (12) 
teferred to. . f 

Miscellaneous: first appeal from an order 

-of the Senior Sub-Judge, Kangra, dated the 
15th November, 1926. 

., Messrs. Jagan Nath Aggarwal and R,C. 
Sont, for the Appellant. 7 
k Lala, Badri. Das, R. B., for the Respondent, 


TREP JUDGMENT. : 
` ‘Shadi Lal, C. J.—The question of law, 
which arises in this case, is whether an 
application by the decree-holder for leave 
to bid at a sale held in execution of his 
decree amounts to a step-in-aid of execution 
within the meaning ofcl.5, Art. 182, Sch. 
1, Limitation Act IX of 1908. The learned 
Counsel on both sides are agreed that there 
is a great diversity of judicial opinion on 
the subject and it is, therefore, desirable 
to examine the language of the clause un- 
influenced by the decisions bearing upon 
the question. It will be observed that Art. 
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182 contains a general provision prescribing 
a period of three years for the execution 
of a decree or order described therein, 
but mentions various dates from which 
that period should be computed. Under 
cl, (5) of the Article the terminus a quo 18 
“the date of applying in accordance with 
law to the proper Court for execution, oF 
to take some step-in-aid of execution of the 
decree or order.” 

This clause has been amended by Act 
IX of 1927 which provides that the period 
of limitation shall be calculated, not from 
the date of the epplication, but from the 
dste of the final order passed thereon. 
It ie, however, admitted that the amendment 
does not affect the present case. 

The language of cl. (5) makes it clear 
that the period of three years commences 
from (a) the date of an application for 
execution, or (b) the date of an applica- 
tion for taking some step-in-aid of execu- 
tion. Itis the latter part of the clause 
which is invoked by the decree-holder to 
avoid the bar of limitation. 

Two conditions are necessary to satisfy 
the law: (|) there must be an applica- 
tion in accordance with law asking the 
proper Court to take a step; (2) the step 
required to be taken by the Court must 
be one in aid of execution, When both 
these conditions are fulfilled, the require- 
ments of the laware fully satisfied and no- 
thing more is needed. It is not necessary that 
the proposed step should be actually taken, 
or that even an order should be passed by 
the Court on the application. As soon as an 
application of the above description is made, 
the period of limitation will run from the 
date of the presentation of the application, 
It is beyond dispute thatin the present 
cace the first condition has been fulfilled, 
and we have to decide whether the grant- 
ing of permission to the decree-holder to 
bid at a sale in execution of his decree 
should be treated asa step taken by the 
court in aid of execution, 

We now turn to the Oivil Procedure Code 
which contains the law regulating a sale 
in execution ofa decree. Order XXI, r. 72, 
provides that no holder of a decree in, ex- 
ecution of which property is sold shall, 
without the express permission of the Oourt, 


.bid for or purchase the property. It is, 
‘therefore, clear that a decree-holde? who 
: desires to bid for the property to be sold in 


execution of his decree, must apply to the 
Suppose the appli- 


grant of permission aid the execution of 
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the deĉres ? Unless it advances or furthers 
execution if cannot be held to be a step-in- 
aid of execution. 

The decree holder may, after obtaining 
permission, offer bids at the saleof the 
judgment-debtor’s property; and there can 
be little doubt that he would thereby in- 
crease the number of bidders and may 
create acompetition for the purchase of the 
property which is calculated to enhance the 
price to be realized by the sale. It is also 
possible that he may not offer any bid, or 
may buy the property only ifitis going 
cheap. It cannot, therefore, be predicated 
with any reasonable certainty that the 
grant ofleave would be an act in further- 
‘ance of execution. It may advance execu- 


tion or in some conceivable circumstances , 


even retard the execution proceeding. In 
the majority of the judgments cited by the 
learned Counsel for the parties the decision 
has been reached by looking at the matter 
‘from only one point of view or by emphasiz- 
ing one aspect of it, 

Coming now to the decided cases, we find 
thatthe judgment in Bansi v, Sikree Mal 
(1) merely assumes that the grant of per- 
mission always aids the execution and 
assigns no reason for the view taken therein. 
This judgment was cited with approval in 
Dalel Singh v. Umrao Singh (2), where it 
was explained that: 

“The fact that a decree-holder is prepared 
to bid for property and isanxious to pur- 
chase it in the absences of fraud which can- 
not be presumed, distinctly an act which 
modifies the conditions of the sale to the 
obvious benefit both of- the decree-holder 
and the judgment-debtor, aud brings the 
decree within nearer distance of complete 
execution and satisfaction.” — 

There is, however, no warrant for the 
assumption that the mere obtaining of per- 
mission to bid necessarily indicates an 
anxiety on the part of the decree-holder to 
purchase the property. The granting of 
permission only removes the obstacle creat- 
ed by the Statute in the way of his offering 
a bid for the property and places him in 
exactly the same position asa stranger to 
the decree. It proves neither an anxiety 
nor a disinclination to buy the property. 
He may or may not avail himself of the 
leav, and his attitude inthis matter is 
determined by adesireto bensfit himself 
and not the judgment-debtor. It cannot, 
therefore, be said that the mere permission 


to bid will necessarily have the effect of . 


(1) 13 A. 211; A. W. N. (1890) 230, 
(2) 22 A, 399; A, W. N. (1900) 129: 
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bringing the decree within nearer distance 
of complete execution. The decision in 
Bansi v. Sikree Mal (1), was followed by 
the Bombay High Court in Vinayakrao 
Gopal v. Vinayak Krishna (3), but here 
again the matter was not discussed nor 
were any reasons given in support of the 
view adopted by the learned Judges. 

The contrary view was held by a Division 
Bench of the Punjab.Chief Court in Mu- 
hammad Shafee v. Budri Mal (4), in .which 
it was pointed out that though permission 
to the decree-holder might possibly in- 
fluence the price to be realized by the sale, 
the execution would be equally effectual 
whether he was allowed to bidor not. This 
judgment was distinguished by a single 
Judge in Salig Ram v. Rat Chand (5), 
where the grant of permission to bid ap- 
parently led to a fresh auction of the prop- 
erty and was consequently held to be a 
step-in-aid of execution. The judgment of 
a Division Bench of the Calcutta High 
Court in Toree Mahomed v. Mahomed Ma- 
bood Bux (6), is not directly to the point, 
because it only decided that the mere pay- 
ment of a Oourt-fee in connexion with 
execution proceedings with a view to 
obtain leave to bid does not constitute a 
step-in-aid of execution. There is no doubt, 
an observation in the judgment that an 
application for leave to bid would not be a 
step-in-aid of execution; and this obiter 
dictum was followed by another Division 
Bench in Raghunundun Missar v. Kallydut 
Missar (7), where the learned Judges evi- 
déntly acted upon the rule of stare decisis 
and affirmed the proposition that an appli- 
cation of this kind is not an application 
seeking the aidofthe Oourt in execution 
of the decree. The correctness of this 
decision was, however, doubted by Banerjee, 
J., in Troylokya Nath Bose v. Jyoti Pro- 
kash Nandi (8), but the point did not direct- 
ly arise in that case and was not, therefore, 
finally determined. The view adopted by 
the Allahabad and Bombay High Oourts 
was subsequently dissented from by a 
Division Bench of the Oaleutta High Oourt 
in Jogendra Prosad Mitra v. Asutosh Gos. 
wami (9). 

These are all the cases in support of the 
rival contentions urged by the learned 


(3) 21 B. 331. . 

(4) 88 P. R. 1884. 

(5) 14 Ind. Oas. 468; 60 P. R. 1912; 35 P, W. R. 1912; 
62 P. L. R. 1912. . l 

(6) 9 O. 730; 13 O. L. R. 91. 

(7) 23 0. 690. 

(8) 30 O. 761; 8 0. W. N. 251. i 

(9) 37 Ind, Oas. 738. $ 
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Counsel on both sides ; but for the reasons 
stated above I concur in the opinion ex- 
pressed by Mookerjee, J., in Hira Lal Bose 
v. Dwija Charan Bose(10) that it cannot 
be affirmed as aninflexible rule that the 
granting of leave to bid must in every case 
amount to a step-in-aid of execution nor 
can it be said that it may not in any case 
aid the execution. Whether it belongs 
to one category or the other must depend 
upon the circumstances of each-case. It is 
to be observed that even the Calcutta 
High Oourt has taken the view that though 
an application for mere leave to bid is not 
a step-in-aid of execution, such an applica- 
tion when it contains the prayer to set off 
the price of the property against the de- 
cretal amount constitutes such a step : vide 
Nabadip Chandra Maiti v. Bepin Chandra 
Pal (11). This judgment was followed by 
the Madras High Court in Vappu Rowther 
v. Sivakataksham Pillai (12). 

The only answer Ican return to the 
-question referred to the Full Bench is that 
while an applieation for leave to bid does 
not ‘ordinarily amount to an application 
inviting the Oourt to take a step-in-aid of 
execution, the circumstances under which 
it was made may show that the granting 
of leave has actually aided, or would have 
aided, the execution. If the decree-holder 
on whom the onus lies, proves such cir- 
cumstances, the application, would amount 
to a step-in-aid of execution. 

Broadway, J.—I concur, 

Jai Lal, J.—The question referred to 
the Full Bench is whether an application 
by a decree-holder for leave to bid at an 
auction sale.amounts in a step-in-aid of exe- 
cution within the meaning of cl. 5, Art. 182, 
Limitation Act. The clause provides that 
a decree-holder can apply for the execution 
-of his decree within three years inter alia 
-from the date of applying in accordance 
with law to the proper Court for execution 
or to take some step-in-aid of execution of 
the decree. That there is a diversity of 
opinion in the various High Oourts as to 
the answer to this question is illustrated in 
the referring order andin the judgment 
of the learned Ohief Justica which I have 
had the advantage of perusing. A further 
illustration of this diversity is to be found 
in the latest reported case on the subject, 
i. e, Vappu Rowther v. Sivakataksham 


(10) 3 O. L. J. 240; 100. W. N. 209, 

(11) 12 O. W. N. 621. 

(12) 123 Ind. Oas. 577; A. I. R. 1930 Mad. 588; 53 M. 
390; 31 L. W. 413; Ind, Rul. (1930) Mad, 513; 58 M. L. 
406; (1930) M. W. N. 208. 
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Pillai (12). In that case Venkatasubba Rao, 
J., was disposed to hold that such an ap- 
plication does amount to astep inaid of 
execution, but the other learned Judge, 
Madhavan Nair, J., while not expressing a | 
definite opinion remarked that it might be 
possible to argue on the strength of certain 
decisions of the Madras High Court that 
such an application is not an application 
asking the Court to take a definite step in 
furtherance of execution 

An examination of the reported cases 
shows that the Allahabad and the Bombay 
High Courts are of opinion that an applica- 
tion for leave to bid is astep-in-aid of exe- 
cution, while the majority of the Judges 
of the Oaleutta High Oourt have held that 


. ordinarily such an application is not a step- 


jn-aid of execution, but that under certain 
circumstances it might become so, though 
some Judges of that Court also have ex- 
pressed an agreement with the view of the 
Allahabad High Court. The latest view 
taken in this province appears to be the 
same as was taken by the majority of the 
Judges of the Calcutta High Court, though 
formerly it was held that euch an applica- 
tion is nota step-in-aid of execution. The 
Madras High Court does not appear to have 
definitely decided the question one way or 
the other. 

I do not propose to examine the reported 
cases on the subject as mostof them have 
been referred to by the learned Chief Justice 
inhis judgment, but, ‘after a careful con- 
sideration of the matter, I have reached the 
conclusion that the answer to the question 
referred to us should be in the affirmative. 

There can be no manner of doubt that an 
application for leave to bid by a decree- 
holder is an application to the Court to 
take some step, such step being the removal 
of the disability of: the decree-holder to bid 
atthe sale. The real question that requires 
decision is whether such a step isa step-in- 
aid of execution; in other words, whether 
it is calculated to promote, advance or ac- 
celerate the execution of the decree, that 
is to say, whether in the case of a money 
decree, such a step is calculated to increase 
or accelerate the chances of the realization 
of the decretal amount. 

Now, the first consideration that strikes | 
one is that the removal of the disability of 
the decree-holder to bid at the sale is likely 
to increase the number of bidders at the sale 
by atleast one person and that fact alone 
must be deemed to increase the chances 
of the realization of the decretal, amount, 
It is, however, urged by Counsel that. the 
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fact that a disability to bid has been impos- 
ed on the decree-holder by Legislature shows 
that the Legislature considered that or- 
dinarily bidding by the deeree-holder at 
the auction retards rather than promotes 
the realization of the money. This, in my 
opinion, is not necessarily the correct inter- 
pretation of the intention of the Legislature 
because it may be that the Legislature 
thought that the imposition of the restric- 
tion would check the decree-holder in his 
tendency to pursue the execution of the 
decree with undue zeal, or it may be that 
they intended to protect the interests of 
the rival decree-holders. In neither of these 
cases can the execution of the decree be 
deemed to be retarded. But supposing 
for argument’s sake that the contention of 
the Counsel is correct, even then the rea- 
sonable inference is that when a decree- 
holder applies for leave to bid he seeks to 
satisfy the Court that the supposed normal 
presumption does not apply to him and 
that if he be allowed to bid, the realization 
of the decretal amount is likely to be 
facilitated. Hither he makes such an al- 
legation expressly in ths application or it 
is to be implied in it, if no other ground 
is mentioned therein, because it must be 
assumed that a Court will not remove the 
disability for the personal benefit of the 
decree-holder alone, i. e., apart from his in- 
terest in the realization of the decretal 
amount. The application, therefore, must 
always be deemed to suggest the assump- 
tion that leave to bid would promote the 
execution of the decree, 

It may, ofcourse, be that the decree- 
holder in applying for leave is actuated by 
motives which are inconsistent with the 
advancement of the execution of the decree 
or that the actual result of the grant of 
leave has been that the realization of the 
decretal amount has been retarded ‘by the 
conduct of the decree-holder either in ap- 
plying for leave or in bidding, or in not 
bidding, at the auction sale. But the guid- 
ing considerationin deciding the question, 
in my opinion, is neither the motive of the 
decree-holder in applying for leave nor the 
actual result of the auction sale but it is 
the normal or anticipated result of grant 
` of leave to bid. I will illustrate my mean- 
ing by giving an instance suppose, a decree- 
holder applies tothe Court for issueof a 
warrant of attachment of the judgment- 
debtor's property or for his arrest knowing 
that the judgment-debtor has no attachable 
property or it may be that at the time of 
making the application the decree-holder 
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has no intention of executing the warrant 
of attachment or of arrest and has made 
the application merely “to keep the decree 
alive.’ That such an application is a step- 
in aid of execution admits of no doubt, 
but if the motive of the decree-holder or 
his conduct after the application has been 
made or granted were to be the guiding’ 
factors then such an application could not 
be held to be a step-in-aid of execution. 

In my opinion if is not even necessary 
that the application for leave to bid should 
have been granted by the Oourt in order 
to clothe it with the character of an ap- 
plication of the requisite nature it would 
retain its character even ifit is refused 
or if no order is passed thereon. All that 
is necessary under the law is the making 
ofan application which comprises a prayer 
to the Court to take a step which if taken 
would promote the execution of the decree. 
I will again illustrate my meaning with 
reference to the case of an application for 
the issue of a warrant, supposing such an 
application is made, but the Court refuses 
to grant it, would that fact in any way affect 
its character, i. e., of its being a step-in-aid 
of execution? I think, not. Itis, therefore, 
the inherent character of the step or its 
supposed effect that must be the true 
guide in answering the question and, as 
I have already stated, an application for 
leave to bid always implies a suggestion 
that the proposed step would promote the 
execution of the decree as every increase in 
the number of bidders or even of bids pro- 
motes the execution of the decree and this 
is the moving factor in granting the leave 
to bid. 

To sumup: I venture to think that in 
its very nature an application for leave to 
bid amounts to an application to the Court 
to take a step-in-aid of execution and this 
irrespective of the hidden motive of tha 
decree-holder in applying or of the actual 
result of the granting of the application 
and further that the combination of some 
other prayer in the application does not 
affect the question as then it would be the 
granting of such a prayer that would be 
the step-in-aid of execution and not the 
granting of the leave to bid which in that 
case must be held never to amount to astep- 
in-aid of execution. My answer to the 
question referred to ug, therefore, is in the 
affirmative. 

A. Answer accordingly. 
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LAHORE HIGH COURT. 

Szconp OIvIL APPEAL No. 668 oF 1929, 

January 19,1931. 

Present :—Mr. Justice Tek Ohand and 
Mr. Justice Agha Haidar. 
Mrsses. HAKIM MAL-TANI MAL— 

DEFENDANTS—ÅPPELLANIS, 
NETSUS 
Mrs, V, B. BARLE—PtaintirF— 
RESPONDENT. 

Hasement—Light and air—Casting of shadow over 
wall, whether infringement of right to light and air 
—Injunction. 

A person cannot be restrained from constructing a 

. building merely because the shadow of the contem- 
lated building would fallupon a portion ofa wall 
elonging to the plaintiff especially when such a 

shadow would not in any way interfere withthe 

' plaintiff's enjoyment of light and air through any 

< doors and windows. [p.109, cols.1 & 2.] 

Colls v.Home & Colonial Stores, Ltd. (1), Peter 
Charles Ernest Paul v. William Robinson (2) and 

` Vir Bhan v. Ramjidas (4), referred to. 

Second appeal from a decree of the 

` District Judge, Ambala, dated the 22nd 

December, 1928, affirming that of the Senior 

- Subordinate Judge, Simla, dated the 21st 

: September, 1928, 

Lala Badri Das, R. B., and Mr. Shiv 

. Charan Das, for the Appellants. 

Mr. H. J. Rustomji, for the Respondent. 


JUDGMENT. 
‘Agha Haidar, J.—This is a defend- 
ant’s appeal arising out of a suit for a per: 
, petual injunction restraining the defendant 
from erecting acertain building which it 
. was alleged would interfere with the plaint- 
_iffts right to light and air, privacy and 
| other amenities. The facts are very simple 
aud, briefly stated, are as follows :— 
There was a certain estate in Simla which 
“used to be called ‘“ The Franklin Villa 
Estate,” portions of which, by various 
| transfers, into details of which it is un- 
_neceseary to enter, came into the hands of 
the parties to the present litigation. The 
defendant proposed to build on his portion 
_of the property whereupon the plaintiff 
. brought the present suit, The trial Oourt 
_ decreed the plaintifi’s suit in its entirety 
“and granted the injunction in the following 
| terms :— 
“ An injunction is passed against the de- 
_ fendant restraining him from building upon 
_ this land any building, which willinterfere 
with the said rights of the plaintiff.” 
` The defendant went up in appeal to the 
lower Appellate Court. The learned Dis- 
trict Judge arrived at the finding that “the 
new building will interfere with the pass- 
age of light to the extent to which light was 
enjoyed at the time of the original trans- 
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fer.” Heaccordingly held that the plaintif 
was entitled to an injunction restraining 
the defendant from erecting the proposed 
building and thereby diminishing thé ac- 
cess of light that was enjoyed at the time of 
the transfer of 1908: and his finding as 
regards the plaintiff's right to air was of 
course to the same effect. In fact he grant- 
ed the injunction to the plaintiff restraining 
the defendant from interfering with the 
plaintif's right to lightand air. To this 
extent he appears to have upheld the decree 
of the trial Judge. On the question of right 
to privacy he observed that no customary 
right of privacy existed and, therefore, the 
plaintiff could not claim any such right. 
On the question of right to prospect he 
rightly held that under the law the right to 
prospect was not recognised and, therefore, 
the learned Judge of the trial Oourt was 
not justified in granting the injunction to 
the plaintiff. But curiously enough after 
recording these findings the learned Judge 
concluded his judgment with the following 
remark — , f 

“Tn view of my findings regarding the 
easement of light and air, the appeal must 
be dismissed, I dismiss it with costs.” 

Now, according to the findings mentioned 
above the learned Judge, could have only 
partially dismissed the appeal. In any 
event he ought to have allowed the appeal 
in respect of the injunction which had been 
granted by the trial Court in respect of the 
plaintiff's alleged right to and prospect. 
The defendant has come up to this Court in 
appeal. N 

"The point raised by Mr. Badri Das is that 

on the findings arrived at by the Courts be- 
low and which are binding upon this Oourt 
in second appeal, the learned District Judge 
was in error in maintaining the injunction 
in respect of the right to light and air. 16 
is admitted before us, and it could not be 
disputed, that there are no doors, or win- 
dows the light and air to which is likely to 
be obstructed by the proposed building of 
the defendant inany way. In fact all that 
is likely to happen is that the shadow of the 
defendant's contemplated buildirg would 
fall upon a portion of the blind wall of the 
house belonging to the plaintiff. | Further- 
more this shadow would not remsin on the 
wall at all times but only at certain hpurs 
of the day and such hours wull fluctuate 
according to the time of the year. At is 
difficult to understand how the plaintiff, on 
this state of afairs, could aek for an injunc- 
tion at all restraining the defendant from 
erecting a building which would merely 
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‘cast a shadow upon a portion ‘of: her wall. 
The law relatingto the right to light and 
-air is now settled by the decisions of the 
highest Oourts both in this country and in 
England. We have the leading case of the 
House of Lords, Colls v.Home & Colonial 
Stores Ltd, (1) which was followed by their 
Lordships of the Privy Gouncil in Peter 
Charles Ernest Paul v. William Robinson 
(2). The relevant portion from the House 
‘of Lords’ judgment is qouted at page 53 of 
JL. R, 42 Oal. and runs as follows :— 
“ The right of the owner of occupier of a 
dominant tenement to light is based upon 
‚the principle stated by Lord Hardwicke in 
.1752, in Fishmonger's Company v. East India 
Company (3), that he is not to be molested 
.by what would be equivalent to a nuisance, 
He does not obtain by his easementa right 
to all the light he has enjoyed. Heobtains 
.a right toso much ofit as: will suffice for 
.the ordinary purposes of inhabitancy or 
business according to the ordinary notion 
of mankind, having regard to the locality 
and surroundings. That is the basis on 
oo the decision of this House proceed- 
e Ki 2 
By no stretch of imagination can it be 
. said that this statement of the law would 
apply to the case of a shadow which would 
be cast by the defendant's building upon a 
portion of the plaintiff's wall and especially 
. when such a shadow would not in any way 
.interfere with the plaintiff's enjoyment of 
light and air which shehas been receiving 
_ through her doors and windows. We have 
. also a decision of a learned Judge of the 
Chief Court of the Punjab which lays down 
the law clearly on the subject. This will be 
found in Vir Bhan v, Ramjidas (4) Refer- 
. ence is made to the case of Colls v, Home & 
Colonial Stores Ltd, (1) and other lead- 
ing cases and the learned Judge rightly 
observed ‘‘ that the interference with the 
access of light through the ancient 
‘window of tbe plaintiff must be of 
such acharacter as sensibly to interfere 
with the comfort or convenience or useful- 
ness of the building according to its character 
as a residence or a place of business or ware- 
. house, or whatever else it may be, according 
to the ordinary notions of mankind, and un- 


(1) (1904) A. O. 179; 73L. J. Oh. 484; 53 W.R. 30; 
90 L. T. 687; 20 T. L. R.475. 
(2) 24 Ind. Oas. 300; 42 C. 46 at p. 53; 180. W.N. 


- 933; 27 M. L. J. 117; 1L. W.561;16 M. L. T. 204: 
_ (1914) M. W. N. 631; 12 A. L. T. 1166; 16 Bom. L. R. 
803; 20 O. L. J 353; 411. A. 180 (P. Q.), 
(3) (1752) 1 Dick 163; 20 E. R. 232 


> (4) 1 Ind. Oas. 441; 8 P 
«33 P. L, R. 1909. 
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less it amounts-to that, there is-no. cause of 
-action, the mero deprivation of a certain 
percentage of light being insufficient for a 
suit, and considering the sufficiency of the 
light, the loeslity and the light coming from 
‘other quarters should be considered.” 

There are cases of the other Courts, too, 
on the point, supporting this view but they 
need not be mentioned, having regard to the 
‘important cases already quoted. Here, there 
isno finding whatever that the shadow, 
-which would fall upon the plaintiff's wall 
_by the defendant's proposed building, would 
in any way interfere either with the useful- 
ness or comforts of the plaintiff's building 
or would amount to what is called inlaw a 
nuisance. In the absence of any such 
-finding the learned Judge of the lower Ap- 
pellate Oourt was not ‘justified in granting 
the injunction to the plaintiff in respect of 
her alleged right to light and air, . 

In this view of the case I would accept 
-the appeal, set aside the judgment and dec- 
ree of the Court below and dismiss the 
plaintiff's suit with costs throughout. 

Tek Chand, J.—I agree in the order 
.proposed by my learned brother, 

A. ` Appeal accepted, 


LAHORE HIGH COURT, 
First O1vit Appeat No. 936 oF 1425. 
January 27, 1931. 
Present:—Mr, Justice Tek Ohand and 
Mr. Justice Agba Haidar, 
SALHUN AND OTHERB-—-PLAINTIFES— 
APPELLANTS 
versus 
MALKU AND oraers—Dzrenpants 


— RESPONDENTS 

Limitation Act(IX of 1908), s. 28, Sch. I, Arts. 144 
—Punjab Limitation (Custom) Act (I of 1920), Sch 
Art, 2 (b)—Childless proprietor—Sale to some collateral 
heirs—Declaratory decree that sale is not binding on 
other collaterals—Death of (proprietor—Failure of 
other collaterals to sue for possession—Effect— Posses- 
sion of vendees, whether adverse—Co-owners—A dyerse 
possession. 

The property in dispute was owned one-half by 
the predecessors-in-interest of the plaintiffs and de- 
fendants Nos, 18 to22and the other half by A, a 
collateral of the.aforesaid persons and deféndants 
Nos. I to 17. In 1903, 4 sold his half share with 
other properties to the fathers of ° plaintiffs Nos, 1. 2 
and3. The predecessors-in-interest of defendants Nog 
1 to17, who were collateral heirs of A obtained a 
decree in 1907, declaring that the sale was not bind- 
ing onthem. The possession, however, continued 
with plaintiffs Nos.1to3. A died «in 1919, and tha 
estate of A devolved on the plaintiffs and defendants 
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as collateral heirs. Defendants Nos.’ 1 to 17 applied 
for partition. The plaintifis instituted a suit for a de- 
claration in 1923 : 

Held, (1) that as the sale by A was only to plaint- 
iffs Nos. 1 to 3, the provisions of Art.2 (b), Punjab 
Limitation Act, I of 1920, read with s. 28, Limitation 
Act, could not be availed of by the other plaintiffs 
who had to prove adverse possession for over 12 
years; |p. 107, col. 2 

(2) the possession of plaintiffs Nos. 1 to3 since the 
sale in 1903 was not adverse till 1919, as A was alive 
tillthen and defendants Nos.1to 17 had noright to 
possession ; [ibid. 

(3) their possession subsequent to 1919 was that 
of co-heirs and was not adverse as there was no ouster 
of the defendants and the plaintiffs were not entitled 
to 2 declaration ofsole ownership. [p. 108, col. 2h, 

If possession might be either lawful or unlawful, 
in the absence of evidenceit must be assumed to be 
the former. [ibid.] 

The possession of a co-heir, even if he enters into 
possession as‘the sole and exclusive heir’ is not ad- 
yerse to the other co-heire, assuch a assertion can- 
not by itself amount to an overt act of ouster. [ibid.] 


Corea v. Appuhamy (1) and Hardit Singh v. 
Gurmukh Singh (2), referred to. 

First appeal from a decree of the As- 
sistant Collector, First Grade, exercising 
powers as Subordinate Judge, First Olass, 
Jhang, dated the 28th February, 1925. 

Messrs. Kishan Dayal and Amar Nath 
Chona, for the Appellants. 

Messrs. J. L. Kapurand V. N. Sethi, for 
the Respondents. 


JUDGMENT. 

Tek Chand, J.—This appeal arises out 
of a suit instituted by the plaintifis-appel- 
lants on the 2nd August, 1923, for a declara- 
tion that they, along with defendants 
Nog. 18 to 22, were in proprietary possession 
of f lands measuring: 1,563 kanals,1 marla 
entered at Khata No. 60, situate at Mauza 
Kandiwal in the Ohiniot Tahsil of the 
Jhang District, and that defendants Nos. 
1:17 had no right to get the said land 
partitioned. In the alternative it was 
prayed that, if defendants Nos. 1-17 were 
held to be co-sharers in the land and, as 
such, entitled to have it partitioned, par- 
tition should be ordered subject to their 
paying Rs, 2,450 to the plaintiffs as com- 
pensation for the improvements effected by 
them. The suit was tried by the Assistant 
Collector, Jhang, as a Subordinate Judge 
of the Firet Class under the provisions of 

“6, 117 of the Punjab Land Revenue Act 
(XVII of 1887). After a lengthy enquiry the 
lower Court bas dismissed the suit, and 
the plaintiffs have preferred a first appeal 
to this Oourt. 

It is common ground between the par- 
ties that originally the land comprised in 
Khata Ne. 60 was owned one-half by the 
predecessors-intinterest of the plaintifis 
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and defendants Nos. 18 to 22, and the other 
half by ore Ahmadi who was a collateral 
of the aforesaid persons as well as of-defend- 
ants Nos. 140 17. On the 13th June, 1903, 
Ahmadi (who was childless), sold his half 
share in Khata No. 60 and some other pro- 
pertiesto Gama, plaintiff No. 1, and Surja, 
father of plaintiffs Nos. 2and 3, by a register- 
ed sale-deed fora nominal consideration of 
Rs 2,000. The predecessors-in-interest of 
defendants Nos. 1-17, who, as already 
stated, wera among the collateral heirs pf 
Ahmadi, instituted the usual declaratory 
suit, alleging that the sale by Ahmadi was 
without consideration and necessity. This 
suit was decreed by the Divisional Judge, 
who held that no necessity tor the sale had 
been established and that the then plaintifis 
were entitled to a declaration that the sale 
shall not be operative beyond the lifetime 
of the vendor Ahmadi, This decree was 
upheld by the Ohief Oourt on the 10th 
April, 1907. 

‘After the decision of the Ohief Oourt mu- 
tation was effected in the name of Ahmadi, 
on a misreading of the order of the 
Ohief Court, it being erroneously supposed 
by the Revenus Authorities that the Ohief 
Court had decided that the land should 
“remain entered in the name of Ahmadi 
during his lifetime.” It appears, however, 
that possession of the land sold continued 
to be with the vendees, (plaintiffs Nos. 1 to 3), 
who as such, were entitled to hold it until 
the death of Ahmadi. 

Ahmadi died issueless on the 4th June, 
1919, and according to the rule of succession 
on prevalent among the parties, his estate 
devolved on his collaterals who are the 
plaintiffs and defendants ia this case. A dis- 
pute arose at once between the plaintiffs Nos. 
1 to 3 and defendants Nos. 11 to 7, but the 
Revenue Officer sanctioned the mutation in 
favour of the heirs of Ahmadi according 
to ancestral shares. 

Shortly after this defendants Nos, 1 to 17 ap- 
plied to thaRevenue Authorities for partition 
of the land comprised in Khata No. 60 and 
some other lands which were joint of the 
parties, The plaintiffs, however, objected 
to these defendants’ right in the lands in 
question and urged that they were not 
entitled to have them partitioned. Even- 
tually the Commissioner of the Multan 
Division, by his order dated the 16th 
February, 1921, directed the plaintiffs to 
have their contention, that they were the 
exclusive owners of the lands, which had 
been shown as joint in the revenue papers. 
established in the Civil Court, According+ 
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ly, the paintifs on the 29th May, 1921, 
instituted a declaratory suit which was 
tried by the Revenue Assistant as a Sub- 
ordinate Judge unders. 117 of the Punjab 
Land Revenue Act. That suit was dis- 
missed on the 13th March, 1923, it being 
held thatthe plaintiffs had not succeeded 
in proving that they had been in adverse 
possession of the lands in dispute. The 
plaintifis went up on appeal to the Dis- 
trict Judge but withdrew the suit and 
appeal with permission to bring a fresh 
guit, 

A few days later, on the 2ad August, 
1923, they instituted the present suit for 
the relief already described above. The 
principal allegation made in the plaint 
was that, though defendants Nos. 1 to17 had 


obtained a declaratory decree in 1907: 


-declaring that the sale effected by Ahmadi. 
in 1903 of one-half of Khata No. 60 would 
not be binding against their reversionary 
rights after the death of Ahmadi, they 
had failed to obtain physical possession of 
the land on the death of Ahmadi or to 
bring a suit for possession thereof within 
the period. of three years prescribed for 
the purpose by Art, 2(b) of the Schedule 
annexed to the Punjab Act, I of 1920, and 
that consequently their rights in this land 
had been extinguished. 

The defendants denied the plaintiffs’ 
contention and pleaded that they had been 
in joint possession of the lands in Khata 
No. 60, and that in any case, even if their 

' possession was not established, the plaint- 
iffs being co-sharers with the defendants, 
could not ucquire an adverse title. They 
also pleaded that the plaintiffs had not 
made any improvements in the land and 
further denied their right to claim com- 
pensation if any improvement hed actually 
been effected. 

On these pleadings the trial Oourt 
framed the follwoing three issues:- 

“(1) Are the plaintifis together with 
defendants Nos. 18 to 22 owners 
and occupants of the lands entered 
at Khata No. 60? Have the rights 
ofownership of defendants Nos. 1 
to 17 become extinct and have 
they been leftno right to get the 
land partitioned? 

“(39 If issue No 1 is proved against 
the plaintiffs are they entitled to 
getany expenses? 

“(3) What relief are 

‘entitled to?” 

The learned Subordinate Judge has found 

~ all these issues against the plaintifis and, 


the plaintiffs 
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as stated dismissed the 
suit. 

On appeal the only point argued before 
us is that on the materials on the record, 
it should have been held that the defend- 
ants were not inactual physical possession 
of any portion of the land and, in any 
case, the contesting defendants must be 
held to have lost all right in the lands by 
reason of their failure to bring a suit for 
possession within three yéars of the death 
of Ahmadi, and that consequently the plaint- 
iffs’ possession which began in 1403 must be 
treated as adverse, 

In order to appreciate this argument 
properly, it is necessary to bear in mind 
the important fact that the alienation of 
1803, with respect to which the declaratory 
decree had been granted by the Ohief 
Court in 1907, was in favour of Gama, 
plaintiff No. 1 and Surja, father of plaintiffs 
Nos. 2 and3 only. The remaining plaintiffs 
were not the vendees under that decree, 
nor were they parties to that litigation. 
Therefore, it cannot be said that the pro- 
visions of Art. 2 (b) of the Punjab Act, 
Iof 1920, read with s. 28 of the Indian 
Limitation Act (even if the latter Act be 
assumed to be applicable to a case ef this 
kind) can be availed of by the plaintiffs 
Nos. 4to 17. They, in order to succeed, must 
prove adverse possession for a period of 
twelve years from the date of Ahmadi’s 
death and this period has admittedly not 
expired, Their claim, therefore, is not 
maintainable and must fail. 

As regards plaintiffs Nos. 1 to3 the learned 
Counsel for the appellants had contended 
that their possession from the date of the 
sale-deed (in 1903) must be considered to 
be adverse. This position, however, is 
wholly untenable, as the sale by Ahmadi 
was valid and effectual till his death and, 
therefore, they were holding possession 
till June, 1919, under a perfectly legal 
title and, in view of the fact, that the right 


already, has 


of the reversioners to this land accrued on 


the death of Ahmadi in 1919 the period 
prior to that event must be left eniirely out 
of consideration. As to the period sub- 
sequent to Abmadi’s death plaintiffs Nos. 
lto 3havenot definitely proved any overt 
act denying the right of defendants Nos. 1 
to 17, who are co heirs with them. Mr. 
Kishen Dyal has argued that the plaintiffs 
denied the contesting defendants ‘right in 
1920, and he relied upon certain statements 
made by some of these plaintiffs in the 
mutation proceedings, which , followed on 
the death of Ahmadi and are printed at 
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page 144, et seg of the paper-book. These 
statements, however, are vague and inde- 
finite and do not contain any assertion of 
a hostile title which in law would amount to 
“ouster”. Further, even if we were to put 
an interpretation on these statements, which 
is most favourable to the plaintiffs, all that 
can be said to have stated is that they 
were the sole and exclusive heirs of 
Abmadi deceased. But this statement 
cannot possibly amount to an overt act 
which would make the Statute run against 
defendants Nos. 1 to 17. On this interpreta. 
tion, the case is on all fours with the well- 
known decision of the Privy Council in 
Corea v. Appuhamy (1). In that case the 
facts found were that one of the co-heirs 
had entered into possession, claiming to have 
‘done so “inthe character of sole heir or plun- 
derer” and it was held by their Lordships 
that having regard to the well-established 
principle that “possession is never considered 
adverse if it can be referred to a lawful 
title’. It was observed that the possession 
of the defendant should be held to be that 
of a co-heir on behalf of his brothers and 
sisters who were equally entitled to succeed 
along with him, It was further laid down, 
that nothing short of ouster or something 
equivalent to ouster could make the defend- 
ants’ posseasion adverse. 

In Hardit Singh v, Gurmukh Singh (2) 
their Lordships applied the same principles 
to acase which went up on appeal from 
‘the Punjab and ruled that “if possession 
might be sither lawful or unlawful, in 
the absence of evidence it must be asy- 
sumed to be the former”. In this view of 
the law the possession of the plaintiffs from 
1919 must be held to be in the capacity of 
co-owners equally entitled with the con- 
testing defendants. On this finding no 
question of adverse possession arises, and 
it is not necessary to examine the evidence 
as to whether the contesting defendants 
have bsen in actual or physical pos- 
session of any portion of the land in 
dispute. 
` I am, therefore, of opinion that the 
pisintiffs have failed to establish their right 
to get the declaration, and I would dismiss 
this appeal with costs in both Courts. 
` Agha Haidar, J.—I agree, . 

A. 5 Appeal dismissed. 
sau (1912) A. O. 230; 81 L. J. P. O. 151; 105L. T. 


(2) 47 Ind. Cas. 626; 64 P. R. 1918; 58 P. W. R.1918; 
24 M. L. T. 389; 28 O. L. J. 437; 20 Bom. L, R. 1064; 
pe Oy. W. N. 1; 9L. W. 123; 1 U.P L. R. (P. 0.) 
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LAHORE HIGH COURT. 
ORIMINAL Revision No. 1445 oF 1930. 
January 3, 1931. . 
Present :—Mr. Justice Tek Chand. 
ROSHAN LAL— PETITIONER 
4 versus 
EMPEROR—Oppostte Party. 

Criminal Proeedure Code (Act V of 1898), ss. 438, 
188—Revisional powers of Sessions Judge, scope ef— 
Criminal Law Amendment Act (XIV of 1908), ss. 16, 
17—Declaration that association is unlawful takes 
effect only on notification in Gazette. 

The power ofa Sessions Judge to take action unde» 
s. 435, Oriminal Procedure Code, is not limited to 
cases in which he happens to have personal know- 
ledge leading him to suspect an irregularity nor to 
cases in which the persons directly interested as com- 
plainants or accused move him to call for records, 
Directly the Session Judge has any reasonable cause 
of suspicion that an irregularity has occurred he 
should call for the records irrespective of the source 
of his information: [p. 109, col. 2.] 

Under s. 438, the Sessions Judge need only report 
the result of his examination “if he thinks fit”, 
but he must exercise a judicial discretion and 
if, in his opinion, a material irregularity or illegality 
has occurred, he should report the matter. [ibid.] 

A declaration by the Local Government under s. 16, 
Oriminal Law Amendment Act, 1908, that an associa- 
tion is unlawful does not become effective until itis 
notified in the Gazette. [p. 111, col. 2.] 

Where the Ohief Commissioner of Delhi declared a 
Committee unlawful on the 17th September, but the 
declaration was notified in the Gazette only. on the 
27th September : 

Held, that the Committee could not be eonsidered 


-to be an “ unlawful association” till the 27th Sep- 


tember and no person arrested before that date could 
possibly be held guilty of an offence under s. 17, 
Criminal Law Amendment Act. [p. 112, col. 1.] 


Oase reported by the Sessions Judge, 
Delhi, dated the 2!st November, 1:30. 

Report.—In the Gazetie of India bear- 
ing date 27th September, 1930, appeared 
Notification No. 8362-Home, dated 17th 
September, 1930, by the Ohief Commissioner 
of Delhi, declaring (1) the Delhi Congress 
Oommities and (2) the Managing Oom- 
mittee and members of the Satyagraha 
Asbram situated in Delhito be unlawful 
associations within the meaning of Part. 
II, Criminal Law Amendment Act. The 
declaration was made under the powers con- 
veyed under s. 16 of the Actas amendad by 
the Devolution Act, 1920. Section 16, 
Oriminal Law Amendment Act as amended, 
is as follows: 

“If the Lccal Government is of opinion 
that any asscciation interferes or has for its 
object interference with the administration 
of thelawor with the maintenance of law 
and order or that itconstitutes a danger to 
the public peace, the Local Government 
may, by notification in the Official Gazette 
declare such association to be unlawful.” 

It appears that on 17th September, 1930, 


1311. 6. isil 


and on subsequent dates prior to 27th 
Septembér various persons were arrested 
in Delhi as being members of the associa- 
tions declared to be unlawful by the Chief 
Commissioner and these persons have 
subsequently been convicted and sentenced 
in various trials, One Roshan: Lal, 
who does not appear to be connected with 
any ofthe convicted persons, presented an 
application to this Oourt purporting to be 
under s. 435, Criminal Procedure Code. He 
drew attention to the arrest of five persons 
by name, that is: Faridul Haq Ansari, 
Barrister, Asaf Ali, Barrister, Mangat Rai, 
Banker, Brij Kishan Das, Banker, and 
Ahmad Said, Maulana; also alleging that 
many other people had been arrested 


though not named by him in his petition. . 


In his petition he urged thats.16 of the 
Act prescribes the method for declaration 
of an association as unlawful “by notifica- 
tion.” He points out that the Gazette of 
India is the Official Gazette for Delhi and 
that no notification appeared in it until 
27th September, 1930. He then urges that 
all convictions following the arrests made 
before 27th September were illegal in that 
the associations had not become unlawful 
until 27th September. 

1 heard the Public Prosecutor at a preli- 
minary hearing cn 10ih November, 1930, 
before calling for the records. I then 
passed a detailed order and issued formal 
notice to Government through the District 
Magistrate. Ialso directed the petitioner 
to file a list of names of the convicts 
regarding whom he urged that illegal con- 
victions had taken place. The petitioner 
was unable toname any further persons and 
the records regarding the five pereons 
named have been called for. The original 
records of the trialsof Faridul Haq Ansari, 
Asaf Ali, Ahmad Said, are now before the 
Court, whilst a complete copy of the records 
of the summary trial of Mangat Rai is also 
, before the Oourt; for somereason the records 

of proceedings in which Brij Kishan Das 
was convicted have not been produced. 

The first point to be considered in con- 
nexion with these revision proceedings is 
in connexion with their institution. Not 
‘only was the attention of this Court called 
to the alleged illegality by the petitioner, 
-who doesnot appear to be connected. with 
any ofthe convicted persons, but it appears 
that the five convicted persons named in 
‘his petition, as well ag a sixth (by name 
Prag Nath) have been informed of his action 
and disassociate themeelves from it; they 
have senttelegrams to the Local Govern- 
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ment, copies of which have been forwarded 
to this Court, in which they protest against 
the proceedings as being unauthorized and 
in which they request that the proceedings 
be withdrawn. 

Section 435, Oriminal Procedure Code, 
gives the Sessions Judge power to call for 
the records of proceedings before inferior 
Oriminal Courts within his jurisdiction for 
the purpose of satisfying himself as to 
the legality of any finding, sentence or 
order, recorded or passed and as to regu- 
larity of any proceedings of such inferior 
‘Courts. The section does not indicate 
any method by which the Sessions Judge 
should ordinarily be apprised of the exist- 
ence of the records needing scrutiny. 
Section 438 empowers the Sessions Judge 
onexamining a record under s. 435, if he 
thinks fit to report the result of his exa- 
mination to the High Court. It cannot 
be supposed that a Sessions Judge's action 
under r. 435. should be limited to cases in 
which he happens to have personal know- 
ledge leading him to suspect an irregu- 
larity nor can I see any reason why his 
action under that section should be limited 
to cases in which the persons directly 
interested as complainants or accused move 
him to call for records. In my opinion 
Sessions Judge has any 
reasonable cause of suspicion that an 
irregularity has occurred heshould call for 
the records irrespective of the source of his 
information. On this consideration I did 
call for the records as already noted. Under 
s. 438 the Sessions Judge need only 
report the result of his examination ‘“‘ifhe 
thinks fit,” but here again, in my opinicn, 
he must exercise a judicial discretion and 
if, in his opinion, a material irregularity or 
illegality has occurred, he should report 
the matter and cannot justify refrain from 
doing so. 

For reasons which will appear later, I 
do consider that fundamental illegalities 
have occurred and for the foregoing reasons 
Ido submit the result ofmy examination to 
the High Oourt. 

The Public Prosecutor, in arguments, 
and the District Magistrate, in a note sub- 
mitted to the Oourt in response to the 
notice of these proceedings, have drawn my 
attention to the.fact that although the de- 
claration was not actually published in the 
Official Gazette until 27th September, 1930, 
it was not kept a secret and was widely 
made known in Delhi. From the records 
of the trial of Mr. Asaf Ali I find evidence 
that on the evening of 17th September a 
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large meeting was held in which the first 
speaker informed all present that the 
association had been declared unlawful by 
the Local Government. Mr. Asaf Ali and 
others declared themselves to be: mem- 
bers of one of these associations at that 
meeting and it is clear that they knew of 
the declaration and yet joined the meeting 
and declared their membership. From that 
time onwards there can be no doubt that 
persons connected with the associations 
knew that they had been declared unlawful, 
I have not examined every record before me 
to see if there is similar evidence upon it; 
the point I wish now to bring out is the 
fact that Mr. Asaf Ali and those arrested 
subsequent to him did know of the declara- 
tion and had full opportunity to withdraw 
from their connexion with the association. 
The only person arrested before Mr. Asaf 
Ali was Mr. Faridul Haq Ansari. In his 
case, so far as I can gather from the records 
he only had an opportunity of some 20 
minutes in which to sever his connexion 
with an association, after having learnt that 
it had been declared to be unlawful. 

I have mentioned this matter of publica- 
tion by other means than that of notification 
in order to lay stress on what is very clear 
in connexion with the alleged illegality 
i. e., that the alleged illegality is a technical 
one ’ which, though it may go to the very 
root of the ‘trials by eliminating all possibil- 
ity of offences, did not lead to any misun- 
derstanding on the part of the persons 
arrested and convicted, 

I now turn to the alleged illegality. 
The wording of s. 16, Criminal Law Amend- 
ment Act, is to my mind very clear; it 
enables the Local Government in certain 
cases to declare an association to be unlaw- 
ful. The word “may” leaves the act of 
declaration to the discretion of the Local 
Government, but the qualifying words “by 
notification in the Offieial Gazette” lay 
down the only method by which the Local 
Government can make the declaration, 
should it decide to do so. 

. The Public Prosecutor has urged that 
the word “may” also governs the method of 
declaration. Iam quite unable to agree 
with this argument which appears to me to 
be opposed to the grammatical and logical 
construction of the section. The District 
Magistrate, in his note, has pointed out 
that,if a declaration cannot be effective until 
after publication ofa notification, the Local 
Government of Delhi will be unable to 
exercise powers granted to it by law to use 
in emergency without undue delay. This 
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is pertinent and is undoubtedly true but 
to my mind the remedy lies not in*adopting 
an ertificialinterpretation of the existing 
law but in the amendment of that, law by 
legislation. Past practice may have been 
that such declarations have been put in 
force directly that they are issued by the 
Local Government for future notification 
in the Gazette but, in my opinion, past 
executive precedents, though entitled to 
great respect, can have no bearing on the 
interpretation of a Statute in the Courts. 

After very careful consideration I am of 
opinion that the associations mentioned in 
the Chief Commissioner’s Notification No. 
8362-Home, dated 17th September, 1430, did 
not become unlawful until the notification 
appeared on 27th September, 1930. If this 
be so, no person arrested before 27th Sep- 
tember could possibly have been guilty of 
an offence under the Oriminal Law Amend- 
ment Act as read with the notified declar- 
ation. . 

Holding this opinion, I consider it my 
duty to report the result cof my examination 
to the High Oourt under s. 438, Oriminal 
Procedure Code, with a recommendation that 
the sentences imposed be set aside. 

I have already explained that there may 
be numerous persons whose names have 
not been ascertained and who have been 
convicted on grounds similar to those in 
the case of the convicts actually named. 
My object in submitting this report before 
inspecting all the records is not that the 
cases of these persons should escape notice 
but is that avoidable delay should not be 
caused by an enquiry and search for records, 

I have no doubt that if the High Oourt 
agree with the view of the law at which 
I have arrived and pass orders of acquittal 
in revision in any case or cases the Local 
Government will take steps to release other 
persons whose convictions appear to be 
similarly vitiated and, in any case, once 
the real point at issue is decided by the, 
High Oourt all cases in which it arises can” 
be reported. 

Mr. Jagan Nath Aggarwal, for the Peti- 
tioner. 

Mr. Abdul Rashid, for the Crown. 

ORDER.—tThis is a reference under 
s. 488, Oriminal Procedure Oode, made 
by Mr. Middleton, Sessions Judge, Delhi, 
reporting five casesin which Mr.” Faridul 
Haq Ansari, Bar-at-law, Mr. Asaf Ali, Bar- 
at-Law, Mangat Rai, Banker, Brij Kishan 
‘Das, Banker, and Ahmad Said Maulana have 
been convicted by Mr. Pool, Magistarte, 
First Olass, Delhi, under s, 17, Oriminal Law 


131 I. 0, 1931 | 


Amendment Act, XIV off1908, and sentenced 
to various terms of imprisonment. None of 
these persons took part in the proceedings 
before the trial Court, nor was an appeal 
or petition for revision preferred by or on 
behalf of any one of them. The matter 
was brought to the notice of the learned 
Sessions Judge on an application presented 
before him by one Roshan Lal who does not 
appear-to be connected with any of the 
convicts. The learned Sessions Judge 
heard the Public Prosecutor before calling 
fer the recordsand then passed a detailed 
order issuing formal notice to the District 
Magistrate. He then heard the Public 
Prosecutor at length and considered a note 
submitted by the District Magistrate and 
came to the conclusion that the convictions 
were vitiated by “fundamental illegalities.” 
He has accordingly submitted the records 
of these five cases to this Court with the 
recommendation that the convictions and 
sentences be set aside. i 

The relevant facts are that on 17th 
September, 1930, the Chief Commissioner of 
Delhi in exercise of the power conferred on 


him by s,16, Oriminal Law Amendment’ 


Act XIV of 1908 (as amended by the 
Devolution Act of 1920) “declared” certain 
aseociations including the Delhi Congress 
Committee to be “unlawful associations” 
‘within the meaning of Part Il of the Act. 
This “declaration” was, however, not 
published in the Gazette of India which is 
the Official Gazette for the Delhi administra- 
tion, till 27th September, 1930. It appears 
that immediately after the declaration on a 
warrant issued by the Additional District 
Magistrate Mr. Faridul Haq Ansari was 
arrested on the 17th September for having 
committed the offence of managing the 
“affaira of the Delhi Congress Committee, 
a body which had been declared to be an 
unlawful association by the Local Govern- 
ment,” 

Similarly the other four persons named 

“above were arrested on the 18th September 
or subsequent dates but in all cases prior to 
the 27th September for being members or 
managers of the Congress Committee. In 
the case against Mr. Asaf Ali the trial was 
concluded on 23rd September and he was 
convicted and sentenced as stated above. 
The other persons were convicted in the 
month ef October. 

Before the Sessions Judge an objection 
was raised by the Public Prosecutor that he 
ought not to have entertained the revision 
proceedings, as the convicts had not 
appealed and had in fact disassociated 
themselves from those proceedings, This 
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objection was, however, overruled by the 
learned Judge and as the Assistant Legal 
Remembrancer who appears for the Crown 
has not re-agitated the point before me, I 
do not think it necessary to discuss it here. 
All that I need say is that I am in full and 
complete agreement with the learned Judge 
(Mr. Middleton) inthe reasons given by 
him in support of his ruling. 

On the merits the case is perfectly clear, 
It is conceded that in all the five cases 
which have been reported by the Sessions 
Judge the arrests were made after the Chief 
Oommissioner had passed an order “declar- 
ing" the Delhi Oongress Committee to be 
an unlawful association but before the 
publication of the notification in the Official 
Gazette. Nows. 16 of the Act (as amended) 
reads as follows: 

“If the Local Government is of opinion 
that any association interferes or has for its 
object interference with the administration 
of the law or with the maintenance of law 
and order or-that it constitutes a danger to 
the public peace the Local Government may 
by notification in the Official Gazette 
declare such association to be unlawful,” 

The phraseology of the section is plain 
and unambiguous, It gives full power to 
the Local Government to declare any 
ascociation unlawful which in its opinion 
has acted or is likely to act in the manner 
specified inthe section but atthe same 
time it lays down explicitly and in 
the clearest terms possible that the 
declaration is to be made by notification in 
the Official Gazette. As tersely put by Mr. 
Middleton : “though the Ohief Commis- 
sioner may declare an association to be un- 
lawful yet when he does so he must do so 
by a particular mothed, 7. e., by notification 
is the Gazette.” 

There is no manner of doubt’ that this 
provision is mandatory and imperative and 
not merely directory or enabling. It is the 
one and only mode prescribed in the Statute 
for making the declaration and according to 
the well-known rule of construction em- 
bodied in the maxim expressio unius est exclu 
sio alterius it excludes every other mode, 
The so-called “ declaration made by the 
Ohief Commissioner on the 17th September 
did not, therefore, become effective until its 
notification in the Gazette and as stated 
already the notification was not printed in 
the Gazette of India (which ‘is issued from 
Oaleutta) till 27th September, 1930, and it 
must have taken somedays for the Gazette 
to be properly published at Delhi. This 
being so, I agree with the learned 
Sessions Judge in holding that the Delhi 


112 
Congress Committee could not be consider- 
edto be an “unlawful association” till the 27th 
September and no person arrested before 
that date could possibly be held guilty of 
an offence under s, 17, Oriminal. Law 
Amendment Act. 

The decision of the trial Magistrate in all 
the five cases is, therefare, vitiated by this 
manifest and patent illegality which goes to 
the very root of the eharge against the per- 
sons concerned and the Assistant Legal Re- 
membrancer has very properly and frankly 
expressed his inability to support it, All that 
he has urged isthat the action ofthe Local 
Governmentin arresting these persons was 
taken under the bona fide belief that it was 
in accordance with law. But whether this 
was so ornot is a matter that has no bearing 
whatever.on the legality of the convictions 
which is the only question with which I am 
concerned at present. 

For the foregoing reasons I accept the re- 
ference, quash the convictions against all 
the five persons named above and direct 
that they be set at liberty forthwith. 

In the last paragraph of hisjudgment the 
learned Sessions Judge has noted thatthe 
petitioner Roshan Lal had stated in his peti- 
tion that there were numerous other persons 
whose cases were similar to those reported 
by him and which were vitiated by the 
same illegality. The learned Judge was, 
however, unable to examine these cases as 
he was anxious to avoid delay in getting a 
decision from the High Court on the ques- 
tion of law involved. Mr. Jagan Nath who 
‘appeared as amieus curie before me asked 
‘me to order the release of those other per- 
sons also but as the records of their cases 
are not before me Iam not at presentin a 
position to express any opinion on them. 
‘The learned Sessions Judge at the close of 
his judgment has indicated the action 
which he- proposes to take in the matter 
‘and the course suggested by him is 
in accordance with law and is eminently 
reasonable and proper. 

“A ‘Order accordingly, 
LAHORE HIGH COURT, 
MISCELLANEOUS Firet Cryin APPEAL No, 933 
oF 1430. 

November 17, 1930. 
Present :—Mr. Justice Bhide. 
KARAM—Jvpe@ment-Destorn—APPELLANT 
versus 


JHANDA MAL AND ANOTRER— RESPONDENTS. 
Provineial Insolvency Act (V of 1920), s. ?7—Arrest 
and imprisonment—Continuing act of insolvency. 
Where a person is arrested and imprisoned im exe- 
cution of a decree thereis a continuing act of in- 
golvency throughout the period of his imprisonment. 


Miscellaneous first appeal from an order 
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of the District Judge, Gujranwala, dated 
the 2let February, 1930. A 

Mr. B. A. Cooper, for the Appellant. 

Mr. Kahan Chand, for the Respondents. 

JUDGMENT.—On an _ application 
made by a creditor named Jhanda Mal one 
Karam was adjudged insolvent. He has 
appealed and the learned Oounsel who 
appears for him has urged that the appli- 
cation of Jhanda Mal was time-barred and 
that in any case the application should not 
have been granted as the appellant was 
able to pay his debts. As regards the first 
point, it appears thatthe act of insolvency 
on which the application was founded was 
that the respondent Karam was imprisoned 
in execution of a decree. It appears that.» 
Karam was sent to prison about the end of` ~ 
January, 1929, and remained there till April 
1929, The application for insolvency was 
presented in May, 1929, and would be out 
of time if the period of limitation were to 
be computed from the date of which Karam 
was actually put in prison. The learned Dis- 
trict Judge has held that the act ofinsolvency 
continued throughout the period during 
which Karam remained in prison and that, 
therefore, the application presented in May, 
1929, was within time. The learned Ooun- 
sel for the appellant contends that this view 
is incorrect and that tha period of limita- 
tion began to run from the date on which 
Karam was sent to prisonin January, 1929. 
No authority in point has been cited, but 
after considering the wording of the section 
I am inclined to agree with the view of the 
learned District Judge. According to the 
dictionary meaning, the word “ imprison ” 
does not necessarily mean the first act of 
putting a person in prison but is also used 
in the sense of “ detaining in prison.” 

As regards the second point, the appel- 
lant’s allegation was that he owned property 
worth Rs. 30,000 and was able to pay his 
debts. His property cannot be sold in exe- 
cution of a decree as he is a member of an, 
agricultural tribe, but itcan be alienated tem- 
porarily and, if itis really worth Rs. 30,000 
I do not see why the appellant should not 
be able to pay his debts. Even, according 
to the statement in the petition of Jhanda 
Mal, the value of the appellant’s property 
was slightly in excess of his debts. I think 


. this matter required investigation and the 


learned District Judge should not Have de- 
cided it without taking evidence as he did, 
I accept the appeal and remand the case 
for re-decision after recording the evidence 
of the parties on the second point referred 
to above. As the Oourt decided the point 
without taking down evidence, I leave the 
parties to bear their costs, eel 
A. Case remanded, 
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CALCUTTA HIGH COURT, 
GRrIMINAL AppaaL No. 759 or 1930. 
January 27, 1931. 

Present :—Mr. Justice Lort-Williams 
and Mr. Justice 8. K. Ghose. 
IBRAHIM AHMED—APPELLANT 
VETSUS 

EM PERO R—RzsponDENT, 

Opium Act (I of 1878), ss. 14, 15, 20—Hvidence 
Act (I of 1872), s. 25—Bengal Excise Act (V of 1909), 
ss. 78, 74—Hzxcise Officer investigating offence, whether 
‘Police Officer'—Confession made before such officer, 
admissibility of. 

Excise Officers investigating offences are virtually 
Police Officers and a confession made before an Excise 
Officer during investigation is, therefore, inadmissible 
ay oridenos under s. 25 of the Evidence Act. [p. 114, 
col 2. 

Nanoo Sheikh Ahmad v. Emperor (1), followed. 

Ah Foong v. Emperor (2), Rukumali v. Emperor 
(4), Harbhanjan Sao v. Emperor (5) and Tura Sardar v, 
Emperor (6), not followed. 


Messrs Gregory and Joges Chandra Sinha, 
for the Appellant, 
Mr. Birbhusan Dutta, for the Crown. 


JUDGMENT. 

S.K. Ghose, J.—The appellant has been 
convicted unders 46(a) of the Bengal 
Excise Act and under s.9 (c) of the Opium 
Act and has been sentenced under the 
latter section to undergo rigorous imprison- 
ment for one year and to pay a fine of 
Rs. 1,000, or in default to undergo further 
imprisonment for six months and under the 
former section to uadergo rigorous impri. 
sonment for one year—the sentences of im- 
prisonment being made to run concur- 
rently, 

The case for the prosecation is that on 
the 30th July, 1930, premises No. 116 H 2, 
Armeniah Sireet wereraided by a party of 
Exciss Officers. The appellant was occupy- 
ing two rooms, being the westren and the 
eastern rooms on the north sideof the first 
floor. It is alleged that in the westren 
room was found a quantity of opium and 
cocaine worth about Rs. 15,000, The 
defence is that the room was not in the 
occupation of the appellant but that it was 
in the occupation of one Hasmat Khan, 
According tothe evidence adduced by the 
prosecution witness No.2, the Sub-Inspector 
wasthe firat person to go upstairs and he 
found the appeilant coming out ofa room. 
This was the westren room in which all 
the stuff was found. The appellant wanted 
to re-enter the room, but he was stopped 
by the witness and then with the permis- 
sion ofthe witness the appellant removed 
his wife and children tothe eastsrn room, 
Thereafter the western room was searched 
jn the presence of the Excise Officers and 
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other witnesses. The appellant himself 
brought out the cocaine and the opium 
contained in different receptacles from two 
almirahs and the key of one of the two 
almirahs was also produced by the appel- 
lant, It issaid that the appellant made 


"statements of confessional nature both be- 


fore the search and during the search. 

It isalso said thatafter the search he 
was taken to the excise barracks where his 
confession was recorded by an Excise 
Inspector, prosecution witness No. L and it 
was signed by the appsllant. This con- 
fession has been admitted into evidence as 
Ex 3. 

It is contended by Mr. Gregory for the 
appellant that the alleged confession is not 
admissible in evidence. He points out that 
although underthe Opium Act the powers 
of Excise Officers are limited, under the 
Bengal Excise Act the powers of such 
officers are virtually those of Police Officers 
holding investigation, Section 14 of the 
Opium Act (Act I of 1878) gives to officers 
of the Excise Department power to enter, 
arrest and seize on information that opium 
is being unlawfully keptin any enclosed 
places. Section 15 gives power to seize 
opium in open places. Section 16 provides 
that all searches unders. l4ors. 15 shall 
be made in accordance with the provisions 
of the Code of Criminal Procedure. Then 
s. 20 provides that every person arrested 
and things seized under s 14 ors. 15, shall 
bs forwarded without delay to the officer- 
in charga of the nearest Polics Station, and 
s. 21 provides for the report of all particulars 
of such arrest or seizure, On the other 
hand the Bengal Excise Act (Act V of 
1909) goes further, s. 73 prescribes that 
certain Excise Officers may investigate 
offences. This must be read withr 35 of 
Vol. I, page 108 of the Bengal Excise 
Manual (1918) which says that an Excise 
Inspector or Sub-iInspector is empowered 
to investigate any offence punishable under 
the Act. Thens, 74 of the Excise Act 
prescribes the powers and the duties of 
Excise Officers investigating offences and 
the provision shows that such officers are 
virtually deemed to be Police-Officers. Mr. 
Gregory has drawn our attention to the 
Bombay Abkari Act (Bombay Aot V of 
1878). Section 41 of that Aci provides 
that certain Abkari Officers are empower- 
ed to investigate offences punishable under 
the Act, and these powers are noi dissimilar 
to the powers which are conferred on 
Excise Officers under similar situation by 
s. 740f the Bengal Excise Act. Mr. Gregory 
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has, therefore, contended that the principle 
laid down in the Full Bench decision of 
the Bombay High Oourt in the case of 
Nanoo Sheikh Ahmad v. Emperor (1) will 
apply It is noteworthy that in that case 
Marten, O. J., distinguished the case of Ah 
Foong v, Emperor (2) on the ground that 
that wasacase under the Opium Act of 
1878, and that in Bengal as opposed to 
Bombay there had not been conferred on 
Excise Officers powers of investigation 
and so on as were conferred by the Bombay 
Abkari Act. Apparently the attention of 
the learned Judges was not drawn to the 
provisions. I for my part donot see why 
the principles erunciated by the Full 
Bench of the Bombay High Oourt should 
not apply to the case of Excise Officers in 
Bengal. Thie brings me to s. 25 of the 
Evidence Act which provides that no con- 
fession made to a Police Officer shall be 
admitted in evidence against a person 
accussd of any offence. But it has been 
held that in construing that section the 
term ‘Police Officer” should be read not in 
any strict technical sense, but according 
to @ more comprehensive sense. See, for 
instance, the caseof Queen v, Hurribole 
Chunder Ghose (3) where a Deputy Oom- 
missioner of Police, though acting in his 
capacity as Magistrate and Justice of the 
Peace, was held to be a Police Officer within 
the meaningof s. 25. On principle also 
the position of a Police Officer cannot be 
distinguished from thatof an Excise Officer 
with regard tu ap offence under the Excise 
Act, because an Excise Officer is also in- 
terested in the conviction of the accused 
and ina position to dominate him. Out- 
wardly also there is hardly anything to 
distinguish the oneclass of officers from 
the other for they wear uniforms which are 
not dissimilar and take part in the investi- 
gation in the same way. Iam aware that 
in seme cases the Oaleuttea High Oourt has 
taken the view that an Excise Officer is 
not a Police Officer and, thererfore, s. 20 of 
the Evidence Act does not apply to the 
“Gage of a confession made te an Excise 
Officer. This view was tsken in the follow- 
ing cases, viz, Rukumali v. Emperor (4) 

Ah Foong v. Emperor (2), Harbhanjan Sao 


(1) 99 Ind. Gas. 330; 51 B, 78; 28 Bom. L. R., 1196; 
A. I. R. 1927 Bom. 4; 28 Cr. L. J. 122. 
(2) 48 Ind. Cas. 504; 46 C, 411; 220. W. N. 834; 28 
O.L J.105; 20 Or. L. J. 24, 
(3) 10. 207; 25 W. R. Or. 36. 
945 Ind. (lag. 284; 22 O. W, N. 451; 19 Or, L. J. 
p24, ° 
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v. Emperor (5) and Tura Sardar v, Egnperor 
(6). The first two are decisions under the 
Opium Act, the last two are made under 
the Excise Act. In Harbhanjan Sto v. 
Emperor (5) Subrawardy and Mitter, JJ., 
followed the decisionin Ah Foong's case (2). 
In the last case of Tura Sardar v, Emperor 
(6) Suhrawardy and Costello, JJ., referred to ` 
the previous cases and accepted the view 
that the point was settled by authorities 
of this Court and as the law nowstood an 
Excise Officer was not a Police Officer with- 
in the meaning ofe. 25 of the Evidence 
Act. Inthe first three cases it seems that 
the attention of the learned Judges was not 
directed to those provisions of the Bengal 
Excise Act which confer Police pewera on 
Excise Officers. In thelast case the learned 
Judges referred to s. 74 of the Bengal 
Excise Act butthey held that in that case 
the question did notarise having regard to 
the facts of that case. With great respect 
I disagree with the decision in these cases 
in so far as they lay down thata confession 
made before an Excise Officer duriug in- 
vestigation is admissible in evidence, and 
I prefer to follow the principles laid down 
by the Bombay High Court in the case of 
Nanoo Sheikh Ahmad v. Emperor (1), 

I may also mention that personally speak- 
iag, I attach no importance to the con- 
fession recorded by the Excise Officer 
(Ex. 3). Itis not a confession which has 
been recorded by a Magistrate with the 
safeguards that are prescribed bys, 162 
ofthe Oode of Oriminal Procedure, Lt 
will be noted that these safeguards have 
been considered so important by this 
Court that it has prescribed a form for the 
use of the magistracy, so as to ensure that 
on the face of the record would appear those 
factors which would enable the Oouri to 
see that the confession was a perfectly 
voluntary one. Neither the document Ex. 
3 nor the evidence that has been given ia 
support of it goes to shew that the confes- 
sion has not been caused by inducement 
or threat or promise, andis, therefore, not 
irrelevant under s 24 of the Evidence Act, 

Having regard to the decisions in the 
Calcutta cases referred to above it would 
have been necessary to make. a reference 
to the Full Bench on the point as to the 
admissibility of the confession. Butjn the 


(5) 102 Ind. Gas. 547; 31 0. W.N. 667; A. 1. R.1927 
Cal. 527; 28 Or. L. J. 579; 8 A. I. Or. R. 114; 54 O. 


601, 

(6) 129 Ind. Cas. 101; 520, L. J. 177; A:I. R.1930 
Cal. 710; 32 Or. L. J. 231; Ind. Rul. (1931) Oal. 117; 
(1930) Or. Oas. 1119. j 
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present, case we have taken the view that 
upon the evidence apart from alleged con- 
fession, the appeal must fail. Therefore, 
reference to a Full Bench is not required. 

[His Lordship referred. tothe evidence 
and proceeded:} 

Therefore, upon the evidence, apart from 
the allaged confession, it must be held that 
the appellant has been rightly convicted. 
The sentence is also appropriate. The ap- 
peal must stand dismissed. 

The appellant, if on bail, must surrender 

° and serve out the remainder of the sentence. 

Lort-Williams, J.—I agree. 

A. ; Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Frssr Oivin Appwat No. 249 or 1927. 
December 2, 1930. 
Present:—Mr. Justice Mukerji 
and Mr. Justice Bennet. 

Bibi MAIMUNA BEGAM—PLAINTIFF 
—APPLIOANT 


VETTIUS 
SHARAFAT ULLAH KHAN— 
DEFENDANT— RE: PONDBENT. 

Muhammadan Law—Dower—Prompt dower— 
Fixing of proportion—Discretion of Court—Wife's 
right to interest on dower. 

Under the Muhammadan Law where no partieular 
portion ofthe dower has been declared to be prompt 
at the time ofthe marriage the Qourt should fix the 
proportion to be treated as the prompt dower having 
regard tothe status of the family, the amount of the 
dower and custom, if any, prevailing in the plaint 
ifs family. [p.115, 001.2; p. 116, col. 1. 

Bidan v. Mazhar Husain (1), Taujik-un-nissa v. 
Ghulam Kambar (2), Umda Begam v, Muhammadi 
Begum (3) and Muhammad Subhan ` Ullah v. Saghir- 
un-nissa Bibi (4), referred to. 

There is no rule that a wife claiming her dower is 
not entitled to claim interest on the dower. Each 
Case has to be decided on its own peculiar facts. [p, 
116, col. 2.] 

First appeal from œa decision of the 
Subordinate Judge, Aligarh, dated the 14th 
February, 1927. 

Messrs. T. A. K. Sherwani and M, 
Mahmudullah, for the Applicant. 

Messrs. M. A. Aziz and S. M. Hadi, for 
the Respondent. 

JUDGMENT —This appeal arises out 
of a sujt for dower instituted by the plaint- 
iff against the defendant. It is common 
ground thatthe plaintiff's dower was fixed 
at Rs, 35,000 at the date of the marriage 
which took place on 21st March, 1920. The 
plaintiff's case was that the prompt por- 
tion of her dower should be treated as 
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one-halfof tha total dower and this should 
be decreed to her with arrears of interest, 
She said that she had demanded payment 
at the end of 1924 and in the middle of 
January, 1925. She accordingly claimed a 
sum of Re. 1,930 as arrears of interest. 

The defence was that no particular por- 
tion of the dower had been ‘declared to be 
prompt at the time of the marriage, and 
that the plaintiff was not entitled to any 
interest. 

The lower Oourt held that it was in the 
discretion ot the Oourt having regard to 
ali the circumstances of the case to say 
what proportion of the entire dower should 
be allowed as the prompt dower, The 
learned Judge refused to any interest and 
decreed the claim for Rs, 11,000 and direct- 
ed that it should be paid atthe rate of Rs, 
300 a month. 

The plaintiff contends in appeal that 
her entire claim should have been decreed, 
and that she should have been allowed the 
interest claimed by her, 

The same authorities have been cited 
before uson both sides as laying down the 
rule by which Courts are to be guided 
in finding out what proportion of the 
entire dower should be treated as the 
prompt dower in the absence of any de- 
finite contract on the point. These cases 
are Hidan v, Mazhar Husain (1) T'aufik-un. 
nissa v. Ghulam Kambar (2), Umda Begam 
v. Muhammadi Begum (3) and Muhammad 
Subhan Ullah v. Saghir-un-nissa Bibi (4). 
The first mentioned case was overruled by 
a later Fuli Bench case, but the point on 
which the decision was overruled was differ. 
ent ons. 

These authorities lay down that the 
Oourt should fix the proportion to be 
treated as the prompt dower having re- 
gard to the status of the family, the amount 
of the dower and custom, ifany, prevailing 
in the plaintiff's family. 

As to the evidence we have got the 
statement of the plaintiff's eldest sister, 
the husbands of two of her sisters and the 
statement of her brother to the effect that 
in the marriage of all the four sisters one- 
half of the total dower was declared to be 
prompt, Theeldest of the four daughters 
Musharraf Jahan Begam stated that she 
demanded one halfof the dower from her 
husband as prompt dower, but the husband 


(1) 1 A. 483; 2 Ind. Jur. 389, 

(2)1 A. 506. 

3) 9 Ind. Oas. 200; 33 A, 291; 8 A. L. J. 

ta) 50 Ind. Oas. 740; 41 A, 562; 17 A, L. 
PLR, (AJ) 10, 6 


27, 
J, 625; 1 Uy 
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who was a well-to-do man paid her the 
sntire amount of Rs. 35,000. 

The husbands of the two other sisters 
swore against their own interest when they 
stated that the prompt dower of their wives 
was one-half of the total amount of Rs. 
35,000. The plaintifi’s brother also stated 
that although there was no clear contract 
to that effect, it had been made clear that 
one-half of the total dower was to be the 
prompt dower. The learned Subordinate 
Judge has disbelieved all this evidence on 
the ground that the Qazi’s register does 
not show that one-half was fixed as the 
prompt dower. This may be true, but we 
have no reason to say that all thess res- 
pectable witnesses chose to tell untruth 
for the sake of their sister who was bound 
to recover, in any case, a substantial pro- 
portion from the defendant as her prompt 
dower. con 

It is resceded that the plaintiff comes 
from a peetable family. 
stances ich have led to this’ unpleasant 
suit are rather painful. We have got it 
from the defendant's own letter, print- 
ed at page 17 that unpleasantness between 
the husband and wife arose because the 
husband wanted to take a second wife and 
the plaintiff would not agree to that. The 
defendant wrote toa third party, “Unless she 
(the wife) comes to have the same ideas as 
1 have on the point (the husbaad marrying 
a second time) and willingly permits me 
tomarry another wife that unpleasantness 
cannot be removed.” It is not the case 
that the husband and wife could not live 
together on pleasant terms and it was on 
that account that the husband was seeking 
a second wiie. The letter further shows 
that the defendant wanted to sever all 
connection with his wife when he married 
for the second time. Having regard to 
all these circumstances of the case we think 
that the plaintiff is fully entitled to claim. 
one-half share of the whole dower as the 
prompt dower. 

As regards interest it is allowable under 
the Interest.Act, being Act XXXII of 
1839. Their Lordships of the Privy Uoun- 
cil in the case of Hamira Bibi v. Zubaida 
Bibi (5) said that the widow who was in 
possession of her husband's property in 
lieu of her dower was in the position of 
an ordinary creditor and was entitled on 


3 Oas. 87; 38 A. 581; 14A. L. J. 1065; 

1; 18. Bom. L, R. 999; 31 M. L. J. Pre i. 
. 505; 4 L. W. 602; (1916) 2 M.W. N. 551; 1P; L. 
;25 O, L.J, 517,48 I, A. 294 (P, 0). i 
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equitable grounds to interest. At page 
58s* their Lordships say “But the dower 
ranksasa debt, and the wife is entitled, 
along with other creditors, to have it satis- 
fied on the death of the husband out of 
his estate. Her right, however, is no great- 
er than that of any other unsecured credit- 
or.” We have been told that in some 
cases the Court have refused to allow- 
interest to the wife claiming her dower. 
This may be so. Hach case has to be 
decided on its own peculair facts. But if 
in any cases interest is to be allowed 
surely this is one of those cases. 

As regards the date from which interest 
is to be paid, it has been alleged on be- 
half of the respondent that the latter did 
not know for certain what share of the 
dower he was bound to pay as the prompt 
dower, and, therefore, interest ehculd not 
be allowed earlier than the date of the 
decree. We do not agree with this con- 
tention. 

The result is that we modify the decree 
of the Court below by increasing the amount 
of the decree given to the plaintiff to the 
sum of Rs. 17,500. We allow interest on 
this amount at 6 per cent. per annum from 
the date of the institution of the suit till 
recovery. We direct that the entire amount 
shall be paid by the defendant by the 
monthly instalments of Rs. 300. The 
costs decreed to the plaintiff would ccme 
first and then the interest from the amount 
paid and the balance will go to reduce the 
principal amount. The appellant will have 
her full costs of the litigation in both the 
Courts and the defendant will pay his own 
costs in both the Oourts In case of 
default of payment of any two instal- 
mente the whole decretalamount will become 
payable at once, We understand that 
there has already been some default in 
payment, but we are prepared to waive 
that, but in future every instalment shall 
be paid on the 10th of every month com- 
mencing with the i0th of January, 1931, 
and any two defaults thereafter will entail 
a liability to pay the entire amount. 

A. Decree modified. . 


nt 


*Page of 38 A.~-[ Ed... 


| 


1311.0. 1%1 


MADRAS HIGH COURT. 
URIMINAL Revision Oasu3 N 08, 852, 853, 
896, 914 and 932 or 1999, 

AND 

URIMINAL Revision PETITIONS Nos. 763, 
764, 804, 821 anD 839 oF 1999, 
September 10, 1930, 

Present :—Mr. Justice Krishnan 
Pandalai, 
A, K. KANNAYYA CHETTY AND OTHERS 
—Acousko— PRTITIONERA 
versus 
Tan PRESIDENT, UNION BOARD 
TIRUKOILUR—Reseonpent. 
Madras Local Boards Act (XIV of 1920), ss. 8 (18), 


} whether ineludes road margin 
belonging to Governm nt—Amendment, effect of. 


a road margin belonging to the Government which 
might have been included init under the older Act, 
Under both Acts the real question is whether the dis- 
puted Government property is really only adjacent to 
the road and not 
being used or treated or intended to be used or treated 


judgments of the Sub-Divisional M agistrate, 
ee in O A, Nos, 28, 29, 31, :0 and 


Messrs. N., S. Venkatasami Ayyar, B, 
Somayya, C. Vasudeva, V. L, Ethiraj and 
N., Somasundaram, for the Petitioners. 

Messrs. S, Jagadisa Ayyar and R. Sri- 
nivasa Ayyar, for the Respondent, 

Mr. Parakkat Govinda Menon for the 
Public Prosecutor, for the Orown. 


ORDER.—The petitioners in these cases 
are Owners or occupiers of houses in the 
southern row of street called South Oar 
Street in Tirukoilur Union, They and 
some other house owners who have not 
applied to this Oourt were convicted ky the 
Stationary Second Olass Magistrate, Tiru- 
koilur, which conviction was affirmed on 

appeal to the Sub-Divisional Magistrate, 
' Tirukoilur under a. 207 (1) (a) of the Local 
Boards Act for failure to remove encroach- 
ments into the street in front of their 
several premises consisting of thatched: 
roofs supported on posts planted in the 
ground. The common defence of all the 
petitioners was that the roofs were not en- 
croachments because the strip of land 
occupied by them which is at the southern 
margin of the road was no: part of the road 
but Government land under which there 
was a water channel called Thoppakulam 
Channel covered by stone slabs laid across 
the top. This defence was rejected by 
both the Oourts below who . found that 
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though the Thoppukulam Channel which 
has been out of use for several years and 
the stone coverings to it belong to Govern- 
‘ment, the surface is part of the ‘road’ 
according to the definition in the Local 
Boards Act and vests in the Union Board, 
It was proved that the site of the channel 
was surveyed as part of the road in 1920 
to which no objection was then taken by 
any of the adjacent house owners and that 
in 1915, when proceedings under the Land 
Encroachment Act for levying penal assess- 
ment against the petitioner in Oriminal 
Revision Oase No. 932 were taken the Col. 
lector while excusing the levy ordered by 
the Tahsildar and permitting the continu- 
ance of the encroaching roof so long as 
the owner did not interfere with the repairs 
of the channel made it quite clear, which 
that petitioner admitted that the site be- 
longed to Government liable to assessment 
under the Act. On these findings the peti- 
ear a were convicted and fined Rs, 25 
each, 

In this Court the Advocate for the peti- 
tioners has advanced the argument that 
the definition of Public road in the Local 
Boards Act, 1920 is different from that of 
‘road,’ “public road” in Act VI of 1900 which 
itself amended the original definition of 
street and public street in the Act of 1884, 
It was contended that the result of this 
change of definition is that though the site 
of the Thoppakulam Channel with its 
covering may have been part of the road 
or street according to the older definition 
yet the present definition excludes it from 
the road as it has become “the adjacent 
property” belonging to Government. This 
is the main question in these cases. 

The present Local Boards Act came into 
force on Ist April, 1921, till when the for. 
mer Act of 1884 as amended in 1900 was in 
force. According tos. 235 of the Act of 
1920 all property, rights and interests of 
whatever kind owned by or vestedin a 
Local Board as constituted under the old 
Act passed to the corresponding Local 
Board constituted under the new Act, If, 
therefore, the site of the Thoppakulam 
Ohannel could be shown to have formed 
part of a public road under the old Act, it 
would necessarily form partof the same 
road under the new Act unless indeed 
there were something in the new Act (e gy 
the definition of public road) which neces- 
sarily excludes it therefrom in spite of s, 
235. A comparison of the old definition 
of road and street with the new definition 
of ‘public road’ does not support the peti- 
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tioners’ contention, ‘road’ in the Act 1884 
as amended in 1900 “includes any road, 
street, equare, court, alley or passage 
whether a thoroughfare or not, over which 
the public has right of way together with 
the drains on either side and with the land, 
whether covered or not, by any pavement 
verandah or other erection, which lies on 
either side of theroadway up to the bound- 
aries of the adjacent property whether that 
property be private property reserved by 
Government for other purposes and also in- 
cludes the roadway over any public bridge 
or cause-way”. 

“Public road” in the same Act means “any 
road which is now vested in a Local Board 
-or which may hereafter be made at the 
-cost of the Local Fund or which may here- 
aie be declared under s. 53 to be a public 
road”. 

The idea contained in the above definition 
of including in a road the marginal land 
between the roadway and the adjacent prop- 
erty was continued from the still older 
definition of ‘street’ in the Act of 1884 as 
originally passed as “any road,street, square, 
court, alley, or passage, whether a thorough- 
fare, or not over which the public has a 
right of way, together with the land (not 
being private property) whether covered or 
not by any pavement, verandah or other 
erection, which lies betweén the roadway 
and the main wall of any house adjacent 
thereto and also the roadway over any public 
bridge or causeway”. Similarly, ‘public 
street’ in the Act of 824 as originally pass- 
ed meant “any street which now is a public 
street or may hereafter be declared to bea 
public in manner hereinafter provided”. 

In the Act of 1920, ‘public road’ “any 
street, road, square, court, alley, passage 
or riding path, whether a thoroughfare or 
not, over which the public have aright of 
way and included 

(a) the roadway over any public bridge 
or cause- way 

(b) the footway attached to any such road, 
public bridge or cause-way; and 

(c) the drains attached to any such road, 
public bridge or cause-way, and the land, 
whether covered or not by any pavement, 
-verandah or other structure, which lies 
on either eide of the roadway up to the 
boundaries of the adjacent property, 
whether that property is private pro- 
perty or property belonging to Govern- 
ment.” Inthe sameAct, private road’ means 
“any street, road, equare, court, alley, pas- 
sage or siding path which is not a ‘public 
| road’ but does ngt include a pathway by 
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the owner of premises on his own land to 
secure access to, or the convenient use of, 
such premises’. "i 
From the above it is clear that in the Acts 
of 1884 andthe amending Act of 1900 there 
was no definition of private street or pri- 
vate road and that the word ‘street’ in 1884 
and ‘road’ in 1900 were defined as connot- 
ing all the attributes of a public street or 
road. The expression ‘public street’ for 
which, therefore, there was no necessity for 
a fresh definition in 1884 was declared toe 
mean streets which were then or were de- 
clared afterwards tobe public. Similarly 
the substituted expression ‘public road’ for 
which there was no necessity for a fresh 
definition in 1900 was declared to mean 
roads which were then vested in the Local 
Board or were aiterwards made at the cost 
of the Local Fund or afterwards declared to 
be public. The amendments of 1920 were 
so fsr as the present matter goes notof 
substance but of arrangement and 
merely verbal. The definition of ‘pub- 
lic road' of 1920 corresponds to ‘street’ in 
1884 and to that of ‘road’ in 1800, Through 
all of them the same idea runs of a road 
or other way over which the public have 
a right of way and all of them include the 
margine] speces on either side between the 
actual roadway and the adjacent property. 
It is only in describing the limit of the 
adjacent property, that some alteration of 
language has occurred. In 1884, the limit 
was described as the main wall of any ad- 
jacent house. This left out cases where 
there was no house adjacent, Therefore, 
in 1960 the limit was described as the boun- 
dary of the adjacent property . whether it 
be private property or property reserved 
by Government for other purposes. This 
language seemed liable to the interpretation 
that unless Government property adjacent 
to a road were ‘reserved’ ‘for some other 
purpose than a road, it would come within 
the definition of ‘road’. Of very few proper- ° 
ties can it be properly said that they are 
reserved by the owner for any purpose. If 
they are Government property, they may be 
used for any purpose at the pleasure of 
Government and previous reservation not- 
withstanding. Therefore, the definition 
was too wide and the limit of the adjacent 
property really illusory. This was vorrect- 
ed in 1920 by omitting the words as to re- 
servation by Government snd we have now 
as the Jimit of a public road boundaries 
of the adjacent property whether it be pri- 
vate property or Government property. ; 
There is nothing in the alteration of the 
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language of the definition of publicroad in 
the Act of 1920 which supports the petition- 
ers’s argument that it excludes a road 
‘margin belonging to the Government which 
might have been included in it under the 
older Act. Under both Acts the real ques- 
tion is whether the disputed Government 
property is really only adjacent to the road 
and not apart of the roadin the sense of 
being used or treated or intended to be 
used or treated as part of the road. So 
-far as the present cases are concerned the 
findings of the Oourts leave no room for 
‘doubt in the matter. Thoppukulam Ohannel 
which has for many years been out of use 
and which runs underground along the 
southern margin of the South Street is un- 
doubtedly Government property. In 1915, 
the petitionerin Or. R.O. No. 932 was assessed 
to penal assessment under the Land En. 
croachment Act for keeping the overhanging 
roof, The Oollector excused the assessment 
and allowed the road to remain but on con- 
dition that the owner did not interfere 
with the repairs to the channel. By s. 2(2) 
of the Land Encroachment Act all public 
roads, streets vested in a local authority are 
Government property within the meaning 
of that section. By the proviso tos.3 pay- 
ment of penal assessment does not confer 
any right of occupancy in the unauthorised 
occupant. Nor can the fact that the Oollec- 

-tor did not then consider it necessary to 
levy the assessment or to evict the occupant 
affect in any manner his liability to action 
under ss, 98 and 98-A. of the Local Boards 
Act (1884) as amended in 1900—which was 
then in force. In May, 1920, the street in 
question was surveyed. In the survey plan 
the Thoppukulam Ohannel is not separate- 
ly demarcated as a different Government 
property but is included in the width of 
the street, No question or objection was 
raised by Government or any one else as 
to this and itis idlefor petitioners now to 
contend that the width of the road does 
not include the width ofthe channel and 
that the latter is a separate property ad- 
jacent to, but not forming part of, the road. 
Ihave nodoubt that on the evidence bs- 
fore the lower Oourts they were right in 
concluding that the space over which the 
petitioners have erectad the roofs is part of 
a public road and that the roofs were, there- 
fore, encroachments. 

The petitions are dismissed. 

N. 8. & a. Petitions dismissed, 
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ALLAHABAD HIGH COURT. 
Exgootion Sgconp O1vin Appgat No. 441. of 
1929, 

December 9, 1930. Ki 

Present :—Justice Sir Burjor Jamshedji 

Dalal, KT., and Mr. Justica Bennet. 
KHAN OHAND alias MAREHY AND 
AaNOTAER—OBJECTORG— APPELLANTS 
versus 
GHASITA—Degcrse HOLDER AND aNOTHRR—~ 
. RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O0, XXXIV, 
r. 14—Mortgagee obtaining simple money-decree— 
Right to sell mortgaged property—O. XXXIV, r. lh, 
scope of. 

Two-thirds ofa mortgage were redeemed and tho 
mortgagee subsequently sued on the basis of the 
mortgage for recovery ofthe amount remaining due 
on the mortgage and obtained a simple money-decree. 
The decree contained a provision that the mortgagor 
was entitled to recover possession of the mortgaged 
property which was still in the possession of the 
mortgagee, and that the mortgagee would have no 
title or concern with the mortgaged property after 
the passing of thedecree. In execution of the decree 
the decree-holder sought to bring the mortgaged 
property tosaleand the judgment-debtors pleaded 
the bar of the provision of O. XXXIV, r. 14, Civil 
Procedure Code : 

Held, that O. XXXIV, r.14, had no application to 
the case and the mortgaged property could be 
sold. [p. 120, col. 2.) 

The test applicable to these cases would con- 
sist of an inquiry whether the mortgage security did 
or did not exist at thetime the simple money-deeree 
was obtained. Ifit did exist, the provisions of O. 
XXXIV, r.14, Civil Procedure Code, must be given 
effect to. If itdid not, then it will be found possible 
in certain cases to sell the mortgaged property in 
execution of the money-decree. [zbid. 

Indarpal Singh v. Mewalal (8), followed. 

Chedi Lal v. Saadatunnissa (1) and Tansukh Rai 
v. Sri Gopal (2), distinguished. 

Execution second appeal from a decision 
of the Subordinate Judge, Meerut, dated the 
4th Janusry. 1929. 

Dr N.C. Vaish, for the Appellante. 

Mr Panna Lal, for the Respondente, 


JUDGMENT.—This is a second appea 
within the cogizance of a single Judge 
of this Court. Oar brother Sen has certi- 
fied it to befit for hearing by a Bench of 
two Judges. That is how the appeal has 
come for hearing beforeus, This appeal is 
instituted by certain judgment debtors, 
They are judgment-debtors under a simple 
money-decree which was obtained by the 
creditors on foot of a mortgage of 1908, 
One Ohet Ram had executed a usufructuary 
mortgage in favour of the ancestors of the 
decree kolders, The objectors (judgment- 
debtors) are some of the successor-in-interest 
of Chet Ram. We were told that two thirds 
of the mortgage had been redeemed and the 
mortgagees sued on the basis of the mort- 
gage for recovery of one-third of the amount 
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of thé. mortgage and cbtained a simple 
money-decree. The decree was prepared 
in the following terms: ‘Suit is decreed 
with costs against the asses of Ohet Ram 
in the hands of the defendants who will 
be entitled to recover pogsession of the 
mortgraged property comprised in this 
mortgage-deed, dated the 14th February, 
1808, and which is still in possession of the 
plaintiffs under their decree. The plaint- 
iffe will have no title or concern left with 
the mortgaged property after the passing of 
this decree, The plaintiffs will get six per 
cent. pending and future interest.” 

__ In execution of this simple money-decree 
the.decree-holders put to sale the property 
mortgaged under the mortgage of 1:08. 
The judgment-debtors objected and pleaded 
the bar of the provisions of O. XXXIV,r. 14, 
Oivil Procedure Oode. The first Court ac- 
cepted the objection and dismissed the ap- 
plication for execution. This decree, how- 
ever, was set-aside by the Court of first 
appeal, 

In this second appeal the same point is 
again raised that the executionof the decree 
in the manner in which it was sought was bar- 
red by the provisions of O XXXIV, r. 14, 
Civil Procedure Gode. It will be sufficient to 
quote the provisions of that rule to see that 
those provisions apply to the present case. 
“Where a mortgagee has obtained a decree 
for the payment of money in satisfaction ofa 
claim arising under the mortgage, he shall 
not be entitled to bring the mortgaged prop- 
erty to sale otherwise than by instituting a 
suit for sale in enforcement of the mortgage 
and he may institute such suit notwithstand- 
ing anything contained in O. II, r., 2,” In 
the present case also the decree is obtained 
for payment of money on foot of the mort- 
gage and not by way of compensation for 
the loss of security of the mortgage. The 
simple money-decree will not bar a suit for 
sale as is laid down in the rule. On the 
other sideit was argued that the direction 
in the decree under execution that the 
plaintiffs will have no title or concern left 

< with the mortgaged property after the pass- 
ing of this decree would prevent a suit for 
sale. We do notagree with this contention. 
All these words in the decree were entered 
so as to make it certain that the mortgegees 
may not continue in possession of the prop- 
erty in spite of ithe money-decree. In 
reality those directions brought an end totke 
possession of the mortgagees but not to 
their title to recover money under the mort- 
gage. As pointed out by our brother Sen, 
the mortgage was very much, alive at, the 
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time of the institution of the suit and’ at the 
moment when the decree was pasged. The 
mortgagees were actually in possession when 
the decree was passed, and that was the rea- 
son why clear directions had to be given ‘60 
thet the mortgagees may be compelled to 
give up possession in favour of the mort- 
gagor. On behalfof the respondents Mr. 
Panna Lal quoted the following rulings: 
Chedi Lal v. Saadatunnissa (1) and Tansukh 
Rai v. Sri Gopal(2). We havestudied the 
facta cf both thcse rulings and fiad that in 
both those cases at the time of the institu- 
tion of the suit and at the time of the dəs- 
cree the security of the mortgege had come 
to an end and no mortgagsa existed, Those 
were not cases like the present where 
the mortgage existed both at the time of the 
institution of the suit and at the time of 
the decree. The Bench ruling which would 
cover the facts of this case is that of Indar- 
pal Singh v. Mewalal (3). It was held there 
that a mere averment in the former suit for 
simple money-decres that the plaintiffs gave 
up their right under the mortgage for the 
purpose of that suit is not in the nature of 
an agreement and cannot be regarded as an 
extinguishment of the mortgagee rights. 
The present caseis much stronger. There 
was no agreement and theextinction of the 
mortgage is based on certain terms of the 
decree. In our opinion they do not imply 
such extinction. Wethink that the test ap- 
plicable tc these cases would consist of an in- 
quiry whether the mortgage security did or 
did not exist at the time the simple money- 
decree was obtained. If it did exist, the 
provisions of O. XXXIV, r. 14, Oivil Pro- 
cedure Code, must be given effect to. If it 
did not,then it will be found possible in cer- 
tain cases to sell the mortgaged property 
in texecution of the money-decree. 

We set aside the decree of the lower Ap- 
pellate Court and restore the decree of the 
trial Court with costs of all the Courts. 


Decree set aside. 
36; 14 A. L.J. 902. 
677; 19 A. L. J. 728. 
L. J. 374; 36 A. 264. 


A 
(1) 36 Ind. Cas. 907; 39 
(2) 63 Ind. Oas. 445; 43 


A. 
A. 
(3) 23 Ind. Oas, 429; 12 A. 
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LAHORE HIGH COURT. 

Sroonp Orvin APPeBAL No. 2055 oF 1930. 

w February 24, 1931. 

Present :—Mr. Justice Addison. 
JETHA NAND—DEFANDaNT—ÅPPELLANT 
Versus 
JOINT HINDU FAMILY or UDHO DAS 
AND OTHERS— PLAINTIRES, KAURA 
RAM AND OTHERS— DEFENBANTS— 

RESPONDENTS. 

Landlord and tenant—Sub-lease—Sub-lessee, whether 
biable to landlord for rent. 3 

There being no privity of contract between the 
original lessor and a sub-lessee, the former is noten- 
titled toclaim rent from the latter, his remedy being 
only againstthe lessee with whom hehas made the 
contract. 

Abdul Kadir v. Noor-ud-din (3), Akshoy Kumar 
Chatterjee v. Akman Molla (4) and Sitaram Maharaj 
v. Narayan (5), followed. 

Kunhanujan v. Anjelu (1) and Shebaits of Idol 
Sridhar Jiu v. Nalinaksha Rai (2), distinguished, 

Second appeal from a decree of the 
District Judge, Dera Ghazi Khan, dated the 
13th August, 1930, reversing that of the 
Subordinate Judge, Fourth Olass, Dera 
Ghazi Khan, dated the 7th April, 1930. 

Mr. S. L, Puri, for the Appellant. 

Mr. J. N. Bhandari, for the Respondents. 

JUDGMENT.—Heta Ram and his ne- 
phew Kaura Ram owned two shops. Heta 
Ram mortgaged his halt share with posses- 
sion to the plaintiff. At the same time Heta 
Ram took a lease from the plaintiff of the 
half share mortgaged with him. According 
to the plaint Heta Ram then sublet this 
half share to Jetha Nand, defendant No.1 
for Rs. 1-8-0 and to ;Kaura Ram, defendant 
No. 2, for annas 8 per mensem. Heta Ram 
became insolvent and later died. Defen- 
dants Nos, 3 and 4 are the Official Receiver 
ofinsolvent’s estates and Heta;Ram’s son res- 
pectively. What was claimed in the suit 
wes that Jetha Nand and Kaure Ram, 


defendants Nos. 1 and 2 should pay the 


plaintiff rent for 37 months at Rs.8 per 
mensem, 4. e, Rs. 74 in all. The trial Court 
dismissed the suit, holding that there was 
no privity of contract between the plaint- 
iff and these defendants. On appeal the 
learned District Judge held "that a sub- 
tenant was liable to the landlord. He 
accordingly accepted the appeal and de- 
creed the sum of Rs. 74 in favour of the 
plaintiff against Jetha Nand, defendant No. 
l,alone Against this decision Jetha Nand 
has preferred this second appeal. 

The lower Appellate Court relied on Kun- 
hanujan v. Anjela (1) and Shebdaits of Idol 
Sridhar Jiu v. Nalinaksha Rai (2) for the 


(1) 17 M. 298. 
(2) 79 Ind, Qas, 557; A, I, R, 1925 Cal, 429, 
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proposition thata sub-tenant is liable to pay 
rent to the landlord. These, however, were 
cases of assignees and are not in point. It 
was held in Abdul Kadir v. Noor-ud-din (3) 
that there being no privity of contract be- 
tween the original lessor and a sub lessee, 
the former is not entitled to claim rent 
from the latter, his remedy being only 
against the lessee with whom he made the 
contract. To a similar effect are Akshoy 
Kumar Chatterjee v. Akman Molla (4) end 
Sitaram Maharaj v. Narayan (5); see also 
Halsbury’s Laws of England, Volume 18, 
para. t65. Following these authorities I 
hold that Jetba Nand was not liable to pay 
the rent to the plaintiff. In any case, 
accoiding tothe plaint Jetha Nand’s liabili- 
iy was only to the extent of Rs. 1-8-0 per 
mensem and not Rs 2per mensem. Fur- 
ther Jetha Nand pleaded that he was only 
liable to pay 6 annas and there is no finding 
on this question by the District Judge. 
Again, rent for more than 36 months could 
not beclaimed, All these questions, how- 
ever,are now unimportant, seeing thatI hold 
that the suitmust fail for wantof privity 
of contract. 

I accept the appeal for the reasons given, 
set aside the order of the lower Appellate 
Court and restore the order of the Subordi- 
nate Judge, Fourth Olass, dismissing the 
suit with costs throughout to Jetha Nand 
appellant. 

A 


@) 14 P. R. 1898. 
4) 27 Ind. Oas. 397% 20 O. L. J. 55; 190. W.N 


(5) 56 Ind. Gas. 268; 18 N. L. R. 89; A. L R. 1922 
Nag. 224. 


Appeal accepted. 


MADRAS HIGH COURT. 
Sgconp O1vin APPraLS Nos, 1216, 1217, 
1252 anp 1253 oF 1918. 

September 18, 1930. 
Present:—Mr. Justice Sundaram Ohetty. 
B. RAJARAJESWARA SETHUPATHI 
AND ANOTAB&—DEFENDANTS— APPELLANTS 

8 versus 
T. K. KUPPAMMAL— PLAINTIFF 
— RESPONDENT. 

Madras Estates Land Act (I of 1908)—Pada nazir, 
zemindar’s right to collect—Fallow land—Zemindar, 
whether entitled to claim rent. 

Pada nazir forms part of the rent which the tenants 
are bound to pay to the zemindar and the zemindar 
is, therefore, entitled to collect it as rent. 

The zemindar is not entitled to claim rent in respect 
of lands allowed to be fallow. 

Raja of Ramnad v, Mangalant (1), followed, 
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Second appeals against the decree of the 
District Judge, Ramnad, in A. 8. Nos. 1129 
and 1128 oF 1916. . 

Mr, ©. Soundararaja Ayyangar, for the 
Appellants. 

Mr. A. Venkatarayaliah and L, Venkata- 
narasiah, for the Respondent, 

SUDGMENT.—These are connected 
appeals. ‘The question for decision in S. 
A. Nos, 1252 and 1253 of 1918 is whether the 
tenants are liable to pay an extra charge 
for vanpayir or garden crop raised on dry 
lands by means of wells dug at their 
expense. It is argued for the appellants 
that upon the evidence these wells should 
be deemed to have been dug about ten 
years before the filing of these suits, 
‘Though the trial Court was of that opinion 
the finding of the lower Appellate Oourt 
is otherwise, It has discussed the evidence 
both oral and documentary in paras, 4 and 
5 of its judgment and found that the wells 
must have been duglongago and that the 
vanpayir rate was being levied for over a 
century. The zemindar's claim for vanpa- 
yiris not, therefore, affected by s. 13, cl, 3, 
Estates Land Act. The finding of fact 
arrived at by the lower Appellate Court has 
to be accepted in these second appeals 

Second Appeals Nor, 1252 and 1253 of 
1918, are dismissed with costs (one fee for 
both.) 

Two questions arise in the other two ap- 
peals, 4 

The claim for rent in respect of lands 
allowed tc lie fallow would be unsustainable 
on the authority of the recent decision of 
the Privy Council, in Raja of Ramnad v. 
Mangalam (1). 

As regards pada nazir, the decision of 
a Bench of this Court in a batch of 8S. A. 


Nos. 620 to 652, 654 to 663, 665 to 693 
and 1163 to 1223 of 1923, given on May, 


1929, in respect of lands in the village in 
which the present suit lands also are 
situate is a direct authority in favour of the 
appellants’ contention. The question 
relating to the zemindar’s right to collect 
the fee called pada nazir has been fully 
considered in all its aspects and it has been 
heldthat pada nazir forms part of the rent 
which the tenants are bound to pay to the 
zemindar. It is needless to refer to the 
reasoning of the learned Judges in those 
appeals. Their conclusion was not based 
simply on the long-continued payment of 
pada nazir but it rested on several other 

(1) 126 Ind. Cas. 84; A. I. R. 1930 P. O. 234; 53;M. 


597; Ind. Rul. (1930) P. O. 308; (1930) M. W. N. 885; 
-59 M. L.J. 289; 52 Q, L, J. 265; 32.1. W, 548 (P, O). 
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Following that decisitn I hold 
that the zemindar has a right to collect 


pada nazir as rent. A 

Second Appeals Nos. 1216 and 1217 
of 1918 are partly allowed. In the result 
the decrees of the lower Appellate Oourt 
in the two suits are confirmed with this 
modification, viz. that the clause in the 
pattas about the payment of pada nazir 
should stand, The parties will bear their 
own costs in these two appeals. 

N,8. & A, Order accordingly. e 


LAHORE BIGH COURT. 
ORIMINAL APPEAL No. 10 or 1931. 
March 10, 1931. 
Present:—Justice Sir Abdul Qadir, Kt, 

. and Mr. Justice Addison 

SIKANDAR AND ANOTHER— AOSUSED— 

l APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s3. 802—Murder— 
Several persons beating deceased with lathis—Nature 
of offence—Liability of  all—Sentence—Youth of 
offender, whether extenuating circumstance. 

When several persons join in beating another with 
lathis and inflict such serious injuries on him that he 
dies shortlyfafter the beating, all are gnilty of the 
offence of murder, without distinction. {p. 124, col. 


1, 

L med v: Emperor (1), followed. 

The proposition that youth is not in itself a suffi- 
cient ground for reducing the punishment for 
murder from death to transportation for life is 
correct where a youth deliberately by himself sets out 
tokill another man. But where a youth is associat- 
ed with older persons, itmay be proper in certain 
cases to infer thathe was influenced by the older 
and more mature persons and to inflict the lesser sen- 
tence. [p. 124, cols, 1 & 2.] : 

Appeal from an order of the Additional 
Sessions Judge, Mianwali, dated the 19th 
of December, 1930. 

Mr. S. M. Hag, for the Appellants, 

Mr, D. R. Sawhney, Pablic Prosecutor, for 
the Respondent. 

JUDGMENT. 

Addison, J.—A report was made to 
the Police that four persons, namely, Mu- 
hammad Hayat, Sikandar, Siddiq and Mu- 
hemmed had murdered Hasti of the same 
village, on the 5th July, 1930. The*Magis- 
trate discharged Muhammad and com- 
mitted the other three to Seasions. The 
learned Sessions Judge has held Sikandar 
and Siddiq, appellants, guilty of the mur- 
der of Hasti and had sentenced them to 


death subject to confirmation by this Court. 
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He, howêver, gave Muhammad Hayat the 
‘benefit of the doubt and acquitted him, 
in thig respect disagreeing with the asses- 
sors who were of opinion that the three 
committed to Sessions were all guilty. 
Enmity is admitted. The two appellants 
are the sons of Humayun while Muhammad 
Hayat, who has been acquitted, is their 
second cousin. Anwar, P. W. No. 8, the 
son of Hasti’s sister, sent a mare of Azam, 
brother of Humayun, to the cattle pound as 
eit had damaged his crop. Shortly after 
this the appellant Siddiq and another uncle 
of his, named Umar, wrongfully sent 
Anwar’s cattle to the pound with the result 
that they were prosecuted and fined: After 
this Anwar sent three mares of Azam to the 
cattle pound as they had damaged his crop. 
The next step taken was that Azam report- 
ed that Anwar, Hasti, the deceased, and his 
son Ghulam Rasul had stabbed him with 
a spear. The deceased Hasti was not chal- 
laned by the Police while Anwar was 
acquitted, Ghulam Rasul, however, was 
~ sentenced to nine months’ rigorous impri- 
sonment. The prosecution case is that on 
account of this enmity and because of the 
fact that Hasti was not sent up for trial by 
the Police for stabbing Azam, the appel- 
lants attacked Hasti and killed him, 
Hasti lived long enough for his dying 
declaration to be recorded by Muhammad 
_ Hayat, lambardar of the same village. In 
this dying declaration he implicated the 
two appellants, Muhammad Hayat and 
Muhammad. Amir Hussain, however, one 
of the two eye witnesses, stated that he 
only saw Muhammad Hayat and the two 
appellants attack Hasti. It was he who 
informed Anwar ofthe occurrence. The 
other eye-witness Zaman, although he 
stated before the Oommitting Magistrate 
that he had seen the two appellants and 
Muhammad Hayat attacking Hasti, deposed 


` before the Sessions Judge that he saw the - 


two appellants striking him but he did 
not make out who the third man, who took 
part in the attack, was. He explained that 
he mentioned Muhammad Hayat’s name 
before the Committing Magistrate because 
he suspected that he was the third man. 
When he was asked by the Sessions Judge 
which of his two statements was the correct 
one he replied after a good deal of evasion 
aa it was the one that he had given that 
ay. 

Anwar who isthe son of ihe sister of 
Hasti, was told at once by P. W. No.5 
Amir Hussain what had happened. He 
“has deposed that Amir Hussain then impli- 
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cated the two appellants and Muhammad 
Hayat. He has further deposed that when 
he came out of his house on being informed 
by Amir Hussain, he saw the two appel: 
lants and Muhammad Hayat coming in his 
direction. He also deposed that he men- 
tioned four persons when he made the First 
Information Report at the Police Station 
as four persons had been implicated by 
Hastiin his dying declaration. 

The witnesses Ranjha and Muhammad 
Hayat are important in that they depose 
that the dying declaration made by Hasti 
was correctly recorded. Musammat Bakh- 
tawar who is the niece of Hasti has stated, 
that, hearing that Hasti had been beaten 
she went out of her house and saw the two 
appellants, Muhammad Hayat, Hussain, 
Azam and Muhammad coming back to the 
village, 

The last important witness is Ghulam 
Muhammad, P. W. No. 13. It was because 
of his evidence that the learned Sessions 
Judge acquitted Muhammad Hayat, giving 
him the benefit of the doubt. Ghulam 
Muhammad stated that he saw the two 
appellants, Hussain, Azam, Aliand Muham- 
med that day armed with dangs. When he 
asked them where they were going they 
stated that they were searching for a bul- 
lock of Sikandar that had strayed. A short 
distance from him they broke up into two 
parties. One of the parties consisted of the 
two appellants and Muhammad while the 
other party consisted of Huesain, Azam and 
Ali. He mentioned that he did uot see 
Muhammad Hayat among these six persons, 
It maybe that this witness did not see 
Muhammad Hayat, but as he did not wit- 
ness the assault his statement does not 
seem to me to have the importance which 
the learned Sessions Judge has attached to 
it, He was brought before the Sessions 
Judge to give evidence in handcuffs as he 
had bsen arrested for theft. He thus must 
have had opportunity to speak to the ap- 
pellants and Muhammad Hayat. 

The appellants gave no explanation ex- 
cept that they were innocent and had been 
implicated out of enmity. They examined 
no witnesses in their defence. I have al- 
ready mentioned the opinion of the three 
assessors, 

On the evidence it is abundantly clear 
that the two appellants attacked Hasti and 
killed him. The medical evidence shows 
that there were some 24 or more contusions 
aud wounds on the persons of the deceased, 
Some of the injuries enumerated by the’ 
Oivil Surgeon are multiple injuries, There 
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were a contusion and a contusted wound 
‘on the head, The back was covered with 
contusions. The ulna and the radius bones 
of the right forearm were broken and 
‘fragments of the forearm bones were pro- 
jecting out. He was also beaten on the 
buttocks and legs, There was very severe 
contusion on the left side of the front of 
the chest Underneath this injury there 
were fractures of the breast bone and of 
the left third rib. The pleural membrance 
had been ruptured and the left lung con- 
tused The right pleural cavity contained 
apint of fluid blood. There was much 
hemorrhage over ths heart. The left lung 
was anemic and contused over the front 
and outer surface while the pericardium 
was also contnsed, 

It is thus clear that Hasti who was aged 
52 was mercilessly beaten. As remarked 
by the learned Sessions Judge when two 
men attack an unarmed man of 52 in such 
a determined fashion, can it bs reasonably 
said that they expected their unfortunate 
victim to survive" He further remarked 
that “the beating in the present case ap- 
pears to have been given regardless of 
coneequencss’’ and he also pointed out that 
the enmity was of over two years standing 
and the attack did not take place upon a 
sudden quarrel. In my judgment this is 
the correct view to takein the present case. 
As held in Umed v. Emperor (|) when 
several persons join in beating another 
with lathis and inflict such serious injuries 
on him that he dies shortly after the beat- 
ing, are guilty of the offence of murder, 
without distinction. The circumstances of 
the present case are such as lead to the 
irresistible conclusion that tae deceased 
was beaten regardless of all consequences, 
I have, therefore, no hesitation in holding 
both the appellants to be guilty of murder. 

As regards the sentence, Siddiq is only 
18 or 19 yearsof age. It was argued be 
fore usthat this youth must have been in- 
fluenced by his elder brother who is 22 years 
old. It has been held that youth is not in 
itself a sufficiant ground for reducing the 
punishment for murder from death to 
transportation for life. This is certainly 
correct where a youth deliberately by 
himself sets out to kill another man, Bat 
where 8 youth is associated with older 
persons, it may ba proper in certain cases 
to infer that he was influenced by the older 
and more mature persons. For this reason 
I world accept the appeal of Siddiq to the 

(1) 74 Ind. Cas. 858; 45 A. 727; 24 Or. L. J. 826; A. I. 
R. 1924 All. 145; 21 A, Ty, J, 623, 
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extent of reducing his sentence %o trans- 
portation for life and would dismiss the 
appeal of Sikandar and confirm thesentence 
of death passed upon him. 


Abdul Qadir, J.—! concur. | 
A. Appeal dismissed. 


MADRAS HIGH COURT. ° 

SeoonD Orvis Appasals Nos, 991 AND 992 

or 1928. 

October 17, 1930. 
Present:—Mr, Juetice Sundaram 
Ohetty. 

SEENIA PILLAI—Dsrenpant— 
APPELLANT 
versus 
TALUK BOARD cr SHERMADEVI 
—PusIntIFF—RESPON DENT. 

Madras. Estates Land Act (I of 1908), s. 77—Rent 
payable in kind—Commutation into cash for ameliorat- 
ing tenants—Subsequent levy of small portion in 
kind—Acquiescence by tenants for many years—En=~ 
hancement—Necessity of consideration. 

The rent for the land inan inam village was from 
time immemorial payable in kind. In 1871 in order 
to ameliorate the condition of the tenants, a uniform 
rate of grain assessment was fixed for all holdings and 
the grain rent was committed into cash rent. Bub- 
sequently, from 1878, one-eighth of the rent was collect- 
ed in kind and the rest in cash From 1889 one- 
sixth of the rent was collected in kindand the rest in 
cash. The system wasin vogue for about 32 years. 


In a suit for arrears of rent : 

Held, (i) as the defendants had not proved that the 
slight changes made by levying a small portion of the 
grain rent assuch had resulted in any enhancement 
of the rent, the question of consideration for such 
change did not arise; [p. 126, col. 1.] 

Jagaveera Rama Venkateswara Httappa v. Arumu- 
gham Chetty (1), relied on. h f 

(ii) even assuming that by levying a portion of the 
rent in kind, instead of in cash, there was some en- 
hancement of the rent, the grant of concessions to 
the ryots gratuitously in 1871 could be deemed to be 
consideration for the implied contract to pay one- 
sixth of the rentin kind and the rest in cash, presum- 
able from the uniform payment in that manner since 
1889. [ibid] 

Vasudeva Mudaliar v. Velappa Nadar (2), relied 
on. 
Second appeals irom the decrees of the 
District Judge, Tinnevelly, in Appeal Suits 
Nos. 34 and 35 of 1926. 

Mr. K. V. Sesha Ayyangar, for the Appel- 
lant. 

Mr. S. Ramaswami Ayyar, for the Res- 
pondent: 

JUDGMENT.—These are connected 
appeala ari:ing out of two suits filed by 
the Taluk Board of Shermadevi, under s. 77, 
Madras Estates Lend Act, for the reco- 
very of arrears of sentdue from the de- 
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fendant. “The facts of the case are briefly 
as follows? f 

Defendant is a tenant holding lands in 
an inam, village which is an endowment 
for a chathram now under the management 
of the Taluk Board, Shermadevi, which 
occupies the position of a landholder. The 
village was originally under the manage- 
ment of the Board of Revenue which exer- 
cised supervieion and control over public 
charitable trusta It is admitted that the 
rent for the lands in this inam village was 


from time immemorial payable in kind. 


As would appear from Ex. A, the letter of 
Mr. Puckle, I. O. 8., sent tothe Board of 
Revenue in 1871, on which the defendant 
himself mostly relies, the ryots were paying 
the rentin kind as varam, or patam, or 
izarah rates, which were by no means 
uniform and which weighed heavily on the 
tenants, the system amounting almost to 
rack renting. In order to ameliorate the 
condition of the ryots, he proposed to fixa 
uniform rate of grain assessment for all 
the holdings, instead of the divergent and 
fluctuating rates prevailing till then. He 
further proposed to commute the grain 
rent into cash rent, by adopting the valu 
of each kottah of grain at Rs. 5. His pro- 
posal was approved by the Board of Reve- 
nue. It was acted upon for some years 
tillabout 1878 In that year, the managers 
of the estate found -it necessary to collect 
a portion of the grain rent fixed according 
to the proposal of Mr. Puckle, in the shape 
of grain alone, as grain was required for 
meeting the requirements of the chathram 
charity, Accordingly, one-eighth of the 
rent was collected in kind and the 
rest in cash (at the commutation rate). 
This system went on for some years, till 
about 1489, orso, when a slight modification 
was made by collecting one-sixth of the 
rent in kind and the rest in cash, As 
observed by the District Judge, this sys- 
tem was in vogue for 32 years or so, and 
the tenants were paying the rent in this 
manner without any sort of objection 

The point for determination is, whether 
the claim for the recovery of one-sixth of 
the rent in kind, despite the payment of 
the rentin this manner by the ryots for 
more than three decades since 1889, is un- 
enforceable. It is argued that the settle- 
ment in 1871 according to the proposal of 
Mr. Puckle in his letter, Ex. A, should be 
deemed to be one fixing a cash rent perma- 
nently at Rs. 5 per kottah, and that the 
subsequent changes -in -1878 and 1889, 
whereby a portion of rent was collected in 
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kind, amount to enhancement of rent, and 
as such, would not be enforceable in the 
absence ofa valid and binding contract. 
The learned Deputy Collector, in a careful 
and well-considered judgment, has discus- 
sed these points, and found that the levy 
of one-sixth rent in kind and the rest in 
cash cannot be deemed to be an enhance- 
ment of the rent. The learned District 
Judge also says that there is no evidence 
to show that the rent calculated as per the 
changes in 1878 and 1889 were greater than 
the rent levied according to the proposal 
of Mr. Packle in 1871. 

On a careful consideration of Ex. A, I 
am of opinion, that a uniform and fixed rate 
of grain rent, more favourable to the ryots 
than the prevalent rates, was fixed in or 
about 1871, and instead of collecting the 
grain fixed as rent, its enquivalent in 
cash, taking Rs. 5 as the value of each 
kottah, was to be received. It seems tome 
that this price was not fixed as a permanent 
price as Mr. Packle himself wanted to see 
how this system would work during a 
period of five years, and then to consider 
the need for alterations for the purpose of 
extending the ehathram charity or for 
making further reduction in rent. In a 
former suit of this kind it was held by this 
Court in S.A. No. 36 of 1923, on a considera- 
tion of Ex, A, that the price then fixed by 
Mr. Puckle was not intended to be a per- 
manent one (Hix. G4), 

As observed by. the learned Deputy Ool- 
lector, even in the pattas issued zub- 
sequent to 1871 (which the defendant has 
filed as Exs. V-e to V-g), the rent is stated 
to be so many kottahs of grain, and in an- 
other column its equivalent value in money 
is mentioned. If, by the arrangement 
effected in 1871, a permanent cash rent alone 
was fixed for each holding, there would 
have been no entry in the subsequent patias 
showing the quantity of grain due as rent. 
The change introduced by Mr. Puckle in 
the system of collection of rents in this 
village in 1871 was undoubtedly a favour 
shown to the ryots, and as the concessions 
granted to the ryots, by that change were 
more or less an acti of grace, and were 
not claimable by the tenants as a matter of 
right, the further continuance of the same 
may not be strictly enforceable by the 
tensnts in the absence of a valid and bind- 
ing contract. Ignoring this the appellant 
wants to proceed on the assumption that 
the favourable system of rent collection 
introduced in 1871 amounts toa valid and 
binding contract for which consideration 
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passed from the ryots, so that the slight from the ryot one-half of the road.cess paid 


changes made in 1878 and 1889 would not 
be valid and bindingon the ryots without 
some consideration flowing from the land- 
holder. It is on this fallacy a strenuous 
argument was built to the effect that, 
though the ryots were paying according 
to the change made in 1889 without any 
sort of objection for 32 years or so, they 
are no longer bound to pay like that but 
should pay the whole rent in cash alone, at 
the rate fixed by Mr. Puckle in 1871 In 
the firat place the defendant has failed to 
prove, as found by the Courts below, that 
the slight changes made by levying a 
small portion of the fixed grain rent, as 
such, resulted in enhancement of the rent, 
in which case alone there should be fresh 
consideration for the enhancement. 
decision in Jagaveera Rama Venkateswara 
Ettappa v. Arumugham Chetty (1), relied 
on by the appellant, has no application to 
the presentcase, In that case, it was found 
that there was a binding contract for paying 
the dry rate alone. Though the tenants 
were subsequently paying a higher rate 
(garden rate) for a series of years, it was 
not enforceable as no consideration for 
levying the higher rate was proved. In 
the second place even assuming that by 
levying a portion of the rent in kiad; in- 
stead of in cash, there was some enhance- 
ment of the rent, the grant of concessions 
to the ryots gratuitously in 1871 may be 
deemed to be consideration for the implied 
contract to pay one-sixth of the rent in 
kind and the rest incash, presumable from 
the uniform payment in that manner ever 
since 1889. If this ean be viewed as a 
substituted contract for the one in 1871, any 
further consideration or independent con- 
sideration would not be necessary to vali- 
data the substituted contract: vide Vasu- 
deca Mudaliarv. Velappd-Nadar (2), 

For the foregoing reasons, I uphold the 
finding of the Oourts below, that the claim 
for the recovery of one-sixth of the rent in 
kind and the resb in cash, is valid and 
enforceable, 

The only other point argued is the levy 
of the road-cess. There is no force in the 
argument advanced on behalf of the ap- 
pellant, in the face of the express legis- 
lative enactment (s. 88, Local Boards Ast) 
which entitles the lJandholder to collect 


(1) 48 Ind. Oas. 907; A. I. R. 1918 P. O. 173; 451. A, 
195; 43 M. 174; (1918) M. W. Ñ. 732; 23 0. W. N. 225. 
36 M. L. J. 49;.17 A. L. J. 129 (P. O.). 
` (2) 45 Ind, Oas., 401. 
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by him to the Government. ; 

In the result, these second appeals fail 
and are dismissed with costs. . 

A. Appeals dismissed. 


LAHORE HIGH COURT. 


Sxconp CIVIL APPEAL No, 1123 of 1926. e- 


January 20, 1931. 
Present:—Sir Shadi Lal, Kr, Ohiet | 
Justice, and Mr. Justice Gordon Walker. 
Musammat GURDEVI—PLAINTIFE— 
| APPRLLANT 
ersus 


v 
GUJAR MAL AND OTAERS—DHFENDANTS— - 


RESPONDENTS. 

Award—Award during pendency of suit—Consent 
of party to be bound by award—Estoppel—Interpreta- 
tion of award—Interference in second appeal. 

A person who has consented to be bound by an award 
cannot contest the validity of the award on the ground 
that it was made during the pendency of the suit. 

J ow y arain-Babu Lal v, Narain Das Jaini Mal (1), 
applied. 

Where both the lower Courts have agreed in their 
interpretation of an award, the High Court will not 
lightly set aside that interpretation in second appeal. 

Lakhu Ram v. Wali (2) and Abdul Latif v. Rahmat 
Ullah (3), referred to. 


Second appeal from a decree of the 
District Judge, Ambala, dated the 4th 
January, 1926, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Jagadhri, 
dated the 23rd April, 1924. 

i Mr. Jagan Nath Bhandari, for the Appel- 
ant, 

Messrs, Mehr Chand Mahajan and 
Chiranjiv Lal Aggarwal, for the Respond- 
ents. i 


. JUDGMENT. . 

Gordon Walker, J.—The plaintiff, 
Musammat Gurdevi, is the widow of Atma 
Ram, deceased, brother of Beni Parshad 
defendant No. 3 whosold the housein dispute 
to defendants Nos. 1 and 2. She claimed 
one-half ofthe house as-owner and the 
other half by right of pre-emption, Her 
suit was dismissed by the trial Court and 
her appeal by the District Judge and her 
second appeal is now before us. 

The case turns on the answers,to the 
questions whether the award of an arbitra- 
tor dated the 17th of January, 1923; is 
valid, and if so, whether it decides the 
question of the ownership of the house in 
dispute. The validity of this award is 
contested on the ground that it was made 
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during thè pendéncy of the present suit. ` 
That is, se, but the plaintiff consented to 
be bound by the award in the present case 
and, therefore, the ruling of Jai Narain- 
Babu Lal v. Narain Das-Jaini Mal (1) 
applies and the award by virtue of the 
consent thereto by the plaintiff before the 
Oourt in this case governs the disputed 
property. 

The interpretation of the award is a 
matter of some difficulty, but both the 
Oourts have agreed in their interpretation 
of the relevant sentences and, following the 
ruling of Lakhu Ram v, Wali (2) and Abdul 
Latif v. Rahmat Ullah (3), I am not pre- 
pared to holdthat there has been any such 
mis-interpretation of the document in this 
case as would justify an interference on 
second appeal, 

As Musammat Gurdevi has failed to 
show her ownership in the house in suit, 
the order ofthe lower Appellate Oourt in 
the case is correct and I would, therefore, 
dismiss this appeal with costs. 


Shadi Lal, ©. J.~I concur. 


A. Appeal dismissed, 


(1) 69 Ind, Cas. 585; 3 Lah. 296; A. I. R. 1922 Lat 
369 


(2) 97 Ind. Cas, 293; 2 Lah. Cas. 328; A. I. R. 1926 
Lah. 672; 27 P. L. R. 693. 

(3) 123 Ind. Oas. 583; A. I. R. 1930 Lah, 139; Ind. 
Rul. (1980) Lah. 453. 


LAHORE HiGH COURT. 
SECOND Orvit APPEAL No, 1826 oF 1930, 
January 14, 1931, 
Present:—Justice Sir Abdul Qadir, Kr, 
e THAKAR DAS AND 4NoTHER—PLAINTIFFS 
—APPELLANTS : 
versus 
MIR ZAMAN—Derenpant— 
RESPONDENT, 

Deeds — Consiruction — Area and dboundaries— 
Measurements definitely described—Boundaries, im- 
portance of. i 

Where a certain area is sold approximately, the 
boundaries given in the sale-deed would have an 
important bearing on the case and might be consider- 
ed more reliable than the area. But where definite 
and exact mzasurements of the'length and breadth are 
given, the boundaries cannot prevail over the measure- 
ments so given. |p. 128, cols. 1 & 2.] 

Durga Prasad Singh -v. Rajendra Narayan Bagchi 
(1), distinguished, 
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Second appeal from a decree of the 
District Judge,’ Attock at Cam pbellpur, 
dated the 14th June. 1930, reversing that of 
the Subordinate Judge, Fourth Olass, Attock 
at i po pbeipar dated the 30th October, 

Mr. J. N. Bhandari, for Mr. J, N. Aggar- 
wal, for the Appellants, 

Messrs. Barkat Ali and Mohammad Amin, 
for the Respondent. 


SUDGMENT.—The suit which has 
given rise to this second appeal was in- 
stituted by Thakar Das and Sukh Raj of 
Hessanabdal, against Mir Zaman of the 
same town, praying for a permanent in- 
Junction to restrain the defendant from 
passing the water of his house on to the 
vacant site in front of the house and 
to close the windowsof his house opening 
on the plaintiff's side, The suit was decreed 


in part by tbe trial Oourt but Mir 
Zaman appealed against that decree 
and the plaintiffs filed cross-objec- 


tions in the Court of the District Judge 
of Oampbellpur. The learned District 
J udge accepted the appeal of the defendant 
and dismissed ths cross-objections of the 
opposite party. He set aside thedecree of the 
Oourt of first instance, holding that a part 
of the open site still belonged to the defend- 
ant and had not been. sold by him and 
therefore, he was within his rights in pess- 
ing the water ofhis residence on to that 
partot the land. He also held that there 
was no reason why the windows of the de- 
fendant opening on that part should be 
closed. 

_Itis not disputed that the site in ques- 
tion originally belonged to the defendant 
and was mortgaged by him in 1897 to one 
Joti Ram. Later in the same year he sold 
it to Bhagat Ram by means of a registered 
sale-deed, a copy of which was produced by 
the plaintiffs and is marked Ex, P.8, Bhagat 
Ram gifted it to his wife and she, in her 
turn, mortgaged it to Raghunath Das and 
Kanhaya Lal and the plaintiffs eventually 
got 1t from Kanhaya Lal. The decision 


in this case, therefore, turns on what 
was the area transferred by deed 
of sale, Ex. P3, executed by the 


defendant on the 24th August, 1897, to 
Bhagat Ram, the predecessor-in title of the 
plaintifs, Tne deed clearly recited that 
an area 37 'x 18' was sold to Bhagat Ram 
It is contended on behalf of Thakar Das, 
ete., that the whole space in front of the 
house of the defendant. which is about 41" 
x 23’ was sold because the boundaries 
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Defendant's house, 


North......00 

South......... Bazar. 

East... Shop of Ghanisham, 
West.......+ Shop. of Sita Ram. 


ly excluded in the deed of sele, thus show- 
ing that the width of the site sold as 
described in the sale-deed, Ex. 
' correct. With regard to the length, there 
is hardly any reason to suppose that the 
exact area sold was described incorrectly. 
Tt is not stated in the desd that a certain 
area has been sold approximately. If that 
were so, the boundaries given would have 
an importent bearing on the case and might 
“be entitled to be considered more reliable 
than the area. But in this case definite 
and exact measurement by reference to 
the length as well as the breadth of 
the area is given in the deed and it is the 
boundaries that seem to beroughly describ- 


ed. < ; 

In this Court two points were agitated 
in the arguments. The first was a pre- 
liminary objection raised by Malek 
Barkat Ali on behalf of the defendant- 
respondent and the other the question of 
the area actually sold. The preliminary 
objection was to the effect that the appeal 
in the High Court cannot be said to have 
been filed within time. The judgment 
of the Court below was pronounced on the 
14th June, 1930, but as vacation intervened 
before the time for appeal expired, the 
last day for filing the appeal was the 
6th October. It was filed, shortly before 
the re-opening of the Oourt, on the 3rd 
October, but the office found that the 
value for purposes for Court-fee had been 
wrongly given as Rs, 20 in the trial Court 
and ought to have been more than Rs, 100. 
Tt was also found that the Oourt-fee on 
the copies of the judgments was insufficient. 
The appeal was, therefore, returned for 
the deficiency in the Oourt-fee being made 
up. It was re-filed on the 6th October, 
with the Oourt-fes on appeal correctly 
made up but the Court-fee on, the copies 
attached was still insufficient. This 
error was not corrected till the 7th October, 
i. e„ a day later than the last possible date, 
Mr. Barkat Ali contended that this meant 
that no properly presented appéal was filed 
in time, Ido not propose, however, to go 
into this question as the other side ask me 
to extend thetime for the presentation of 
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the appeal by one day under e. 5 of the | 
Limitation Act on the ground” that the 
defect that was left, after making up the 
Court-fee on appeal was comparatively 
unimportant and that the case isa fit one 
for extension of time. Therefore, even .as- 
suming that there may be some force in the 
technical objection raised by Mr. Barkat 
Ali I consider this a fit cage for accepting 
the request of the plaintifis-appellants and 
extending the time for appeal by one day. 
The case will, therefore, be decided on the 
merits. | 5 

Coming now to the cecond point in dis- 
pute I am inclined to agree with the view 
of this case taken by the learned District 
Judge. The appellants referred to Durga 
Prasad Singh v. Rejendra Narayan Bagchi 
(1), which was a casein which it was 
doubtful what area was transferred by a 
kabuliyat deed and reliance was placed on 
the boundaries of the property so transfer- 
red as givenin the said deed. The case 
before me, however, does not appear to be 
one to which the said authority may be 
applicable. Herethe area sold must be 
presumed to have been definitely agreed 
upon between the parties. Its length as 
well as breadth is clearly stated and the 
legitimate inference to be derived from the 
way in which the area is described and 
worded is that the parties were not left in 
any doubt as to the measurements. This 
view is confirmed by the express exclusion 
of the buttress in the sale-deed Ex, P.-3. It 
is not necessary for me, therefore, to dis- 
cuss the question of the boundaries any 
longer, nor do I see any sufficient reason 
why the finding offact by the Court below 
as to the portion sold should be interfered 
with in second appeal. The decreeof the 
lower Appellate Court is, therefore, upheld 
and I dismiss this appeal with costs. 


A. Appeal dismissed. 


(1) 21 Ind. Oas. 750; 41 O. 493; 18 O. W.N. 66; (1914)* 
M. W, N. 1; 15 M. L. T. 68; 19 O. L. J. 95; 40 I. A.2 23; 
26 M. L. J. 25; 16 Bom. L. R.4 (P.O). : 
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"LAHORE HIGH COURT. 
. MiIsCPLULANEOUS First OIvIL APPEAL No. 211 
oF 1930. 
., October 24, 1930, 
Present:—Mr, Justice Jai Lal. 
JAGAT SINGH—Derenpant—APPELLANT 


f Versus 
DAYA KISHEN KAUL AND otHE&ss— 
PLAINTIFFS AND DBFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VIII,r. 10, 
0. XLIII, r. 1 (b)—Order refusing to strike off plead- 
ing for failure togive pårticulars, whether appeal- 
avie. 

Under O. XLIII, r. 1 (b), Oivil Procedure Code, an 
appeal lies only from an order pronouncing judgment 
against a party under O, VIII, r. 10, Civil Procedure 

_Oode. Noappeal lies under the said rule from an 
order holding that the particulars supplied by a party 
are sufficient and rejecting an application by the 
opposite party forstriking off his pleadings. 

Miscellaneous first appeal from an order 
of the Senior Sub-Judge, Lahore, dated 
the 24th January, 1930. 

Messrs. Kishen Dayal and Ghulam 
Mohiyuddin, for the Appellant. 

Dr. Sir Mott Sagar,R. B., for the Respond- 
ents. 

JUDGMENT.—This appeal is by the 
defendant against whom a suit for disso- 
lution of partnership and rendition of 
accounts has been instituted by the respond- 
ent. It appears that before the trial Oourt a 
preliminary objection was taken on behalf of 
the appellant that the plaint did not give in 
sufficient precision the details of the fraud 
alleged to have been committed by the 
appellant, which gave cause of action to the 
respondent. The Court thereupon directed 
the plaintiff to supply further particulars of 
the fraud. This was done but an objection 
was taken on behalf of the appellant again, 
that the information given by the plaintiff 
was not sufficient and a prayer was added 
that the plaint be struck off, under O. VIII, 
r. 10, Oivil Procedure Code, The Court 
thereupon passed an order, holding that the 
particulars supplied by the plaintiff were 
sufficient and rejected the application of the 
defendant. 

From the order rejecting the application, 
the. defendant has appealed to this Court 
and a preliminary objection is taken on 
behalf of the respondent, that no appeal 
lies, Mr. Kishen Dayal, appellant’s learned 
Counsel, on the other hand relies upon O. 
XLIII, r. 1 (b), Civil Procedure Oode, in 
support of his contention, that an appeal is 
competent in this Court, That rule permits 
an appeal from an order, underr. 10,0, VIII, 
pronouncing judgment against a party. 


Now O. VIIL, r. 10 provides that when any ~ 


1919 : 


“JAGAT SINGH V. DAYA KISHAN KABL. 


129 


party from whom a written statement is 
required as provided by the preceding rules, 
fails to present the same within the time 
fixed by the Oourt, the Court may pronounce 
judgment against it or make such order in 
relation to the suit as it thinks fit. It would 
thus be observed that under this rule the 
Oourt is competent to pronounce judgment 
against the party who has not falfilled the 
Tequisite condition, and in the alternative 
is competent to make such order in relation to 
the suit as it thinks fit, Order XLIII, r. 1 (b) 
merely gives aright of appeal if a judgment 
has been pronounced against a party. It is 
obvious that no judgment has been pro- 
nounced against either party in the present 
case. 


The learned Counsel cited some authorities 
in which it has been held thatan order 
refusing to appoint Receiver, or an order 
refusing to pass an order under O. XI, r. 21, 
is appealable, A reference to those rules, 
however, shows thatthere is a marked differ- 
ence between their phraseology and of the 
rule with which we are concerned. Under 
those rules any order, whether it purports to 
pronounce an order in favour of one party or 
against the other, is made appealable. 
Under O. XLIII, r. 1 (b) an order, refusing 
to pronounce judgment, has not been made 
appealable, but only an order pronouncing 


. judgment. Therefore, there is no analogy 


between the case decided under O. XLIII, r. 
1 (f) or (8), Civil Procedure Oode, on the one 
hand and an order passed under O. XLIII, 
r. 1 (6) on the other. The preliminary objec- 
tion has, therefore, in my opinion, force and 
must be upheld. Mr. Kishen Dayal then 
prays that I should allow him to treat the 
memorandum of appeal as a petition for 
revision of the order complained against. 
I have heard him on this subject but Iam 
not prepared to grant the permission asked 
for. Idismiss this appeal with costs. 


a. Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
IngoLvenoy No, 31 oF 1929 AND JUDICIAL | 
MisoELLANEOUS No. 166 oF 1930. 
October 6, 1930. 

Present :—Mr.-Haveliwala, A. J. O. 
DHANRAJMAL KISHINDAS— 
InsoLvents AND DEVISHAH HUKUM- 

. OHAND-— APPLIOANTS 
VETSUS 
OFFIOIAL ASSIGNEH-—OPPONENT. 

Presidency Towns Insolvency Act (III of 1909), ss. 
17, 52, 5?—Secured ereditor—Omission to give notice of 
charge to original debtor—Reputed ownership —Ex- 
tinguishment of charge—S. 52, construction of—Prece- 
dents—English cases, value of—Words and phrases— 
‘Goods and chattel,’ whether include choses in action. 

Where a secured creditor holds a charge or alien 
or a mortgage on debts due to a person in the course 
of his trade or business and the charge-holder omits 
to perfect his title by giving a notice to the original 
debtor and leaves them in the possession, order or 
disposition of that person, under such circumstances 
80 as to allow him to deal with them in any way he 
likes and that person afterwards is adjudged insolvent, 
the Official Assignee has a rightto step in and claim 
the debt for the general body of the creditors in 
preference to the right of the secured creditors, under 
the doctrine of reputed ownership in s. 52, cl. (c), 
pants named Towns Insolveney Act, 1909. [p. 

col. 1. 

Wysehv. Chowksey (1), David Sassoon & Co. v, 
National Bank of India Lid. (2) and In re Moolji 
Moray G), distinguished. 

Neal, In re, Trustee, Hx parte (7) and Macleod v. 
Kikabkoy (8),followed.” A a 

Where the provisions and the wordings of the 
Presidency Towns Insolvency Act are almost the 
same as those of the English Bankruptcy Act, the 
rulings of the English Courts on the latter Act are 
to befollowed in interpreting the Indian Act. [p 
wi. col, 1.] : 

ercantile Bank of India, Ltd. v. Official Assi 
Madras (6), relied a ae E 
_ A chose in action, if it is a debt due to the insolvent 
in his trade or business, comes within the words of 
“goods and chattels.” [p. 132, col. 2.] 


Punithavelu Mudaliar v. Bhash: 
followed. ANE SUVARI A, 


Section 52, Presidency Towns Insolvency Act, is 
an independent section by itself and is an exception 
to s. 17. [p. 181, col. 2.] 


Mr. Dipchand Chandumal, for the Appli- 
cants, ETE 

Mr, D. N. O° Sullivan, for the Opponent. 

JUDGMENT.—This application raises 
an interesting point of law and a point of 
some public importance. It -appears that 
the firm of the insolvents Dhanrajmal 
Kishindas were entitled to certain moneys, 
viz, Rs. 6,500 from one Savalsing and 
Sadhusing, sons of Sobhasing and they 
mortgaged this claim along with their other 
properties by:a deed dated 4th February, 
1929, to the applicants Messrs. Devishah 
Hukumchand. Dhanrajmal Kishindas filed 
asuit against Savalsing and Sadhusing 
for the recovery of Rs, 6,500, and during 
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‘the pendency of the suit they were on 
6th June, 1929, adjudicated insolvente. On 
the application of Savalsing and Sadhusing 
the Official Assignee was brought on record 
and eventually, on 19th November, 14929,-a 
decree for Rs. 5,750 and interest and costs 
was passed in favour of the Official Assig- 
nee. The applicants Devishah Hukum- 


- chand now claim thissum of Re. 5,750as mort- 


gagees, whereas the Official Assignee resists 
the claim of the applicants under the doc- 
trine of reputed ownership under 8. 92, . 
Presidency Towne Insolvency Act,and prays 
that the amount be made available for the 
general body of creditore. ` 

It is contended by Mr. O'Sullivan on be- 
half of the Official Assignee that the ap- 
plicants - having failed to give notice of 
this claim of mortgsge debt to Savalsing 
and having aleo failed to be substituted in 
the suit as mortgagees, the debt was in 
possession, order or disposition of the in- 
colvents in their trade and business within 
the meaning of s. 52(c), Presidency Towns 
Insolvency Act. g 

On the other hand, it is contended by Mr. 
Dipchand on behalf ofthe applicants that 
under 8. 17 of the Act, the applicants being 
the mortgagees, the right of the mortgagee 
as secured creditor, will not ba affected by 
the doctrine of reputed ownership, and the 
right of the applicants to realize or other- 
wise deal with their security ehould pre- 
vail as against the Official Assgnee. In 
this connexion reliance is placed on the 
following cases: Wyse v. Chowksey (1), 
David Sassoon & Co.: v. National Bank of 
India Lid: (2) and In re Moolji Morarji (3). 

Now, a careful reading of these cases 
does not support the: contention of Mr. 


‘Dipchand. Wyse v. Chowksey (1) is a case 


under the Provincial Insolvency Act, III of 
1907, and a judgment of a eingle Judge. 


-The mortgage there was in the form ofan: 


assignment of the goods and chattels then 
lying on the premises, and also of all out- 
standing debts due to the insolvent on con- 
dition that the assignment would become 
void on payment of the debt assured, t, e. 
Rs. 9,000 and interest. The grounds of the 
decision appear to be that the doctrine of 
reputed ownership is contained ins, 28 (3), 
and the rights of secured creditors sre con- 
tained incl. 6, and the provision of cl. 6 
govern those ofcl. 3.: But it seems to me 
that under s. 28 (2) the property of the in- 
solvent passes to the Receiver and undercl. 3 

(1) 17 Ind. Cas. 31; € S. L. R. 97. 

2) 21 Ind. Cas. 520; 7 S.L. R. 61. : 

3) 115 Ind. Oas. 306; A. I. R. 1929 Bind 144; 23 S, 
L. R. 200; Ind. Rul. (1929) Sind 66. 9 
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the . goods in the possession of the insolvent 
as reputed owner also pass as property of 
the insolvent and there is a further proviso 
tos. 28 (2) whereby, after an adjudication, 
no creditor during the ‘pendency of the in- 
solvency proceedings, can have any remedy 
against the property of the insolvent in Tes- 
pect of the debt or commence any suit or 
legal proceeding except with the leave of 
the Oourt. Section 28, cl. 6, says: “Nothing 
in s. 28 shall affect the power of a securad 


creditor to realize or otherwiee deal with 
“his security.” 


The word “realiza” implies realization by 
sale, etc. In my opinion a possible inter- 
pretation can also be put upon this section 
and thatis that sub-ss. 3 to 6, each one of 
them, qualify sub-s.2and the provisions of 
cl. 6 do not govern those of subs. 3, 
Therefore, the doctrine of reputed owner- 
ship would apply in a case where a secured 
creditor, being entitled to possession, fails 
40 take his security in his possession and 
allows “tha insolvent to continue in the 
possession, order or disposition, under cir- 
cumstances, that the mortgagor is the reput- 
ed owner thereof, : 

David . Sassoon & Co. v. National 
Bank of India Lid. (2) is also a case under 
the Provincial Insolvency Act, and although 
the learned Judges adopt the reasoning of 
Wyse v. Chowksey (1), they have, while con- 
sirung the doctrine of reputed ownership 
in 8. 16 (5), (8. 28, Provincial Insolvency Act 
of 1920 being the same ass. 16, Provincial 
Insolvency Act, III of 1907), observed that it 
was materially different in this respect from 
the Presidency Towns Insolvency Act and 
the English Statutes, and the remarks of 
Hayward, A. J. O., at pp. 74 to 75* are per- 
tinent to the case here. The learned Judge 
there says: “But apart from this, the enact- 
ments in force are materially different in 
the Presidency .Towns and in England. The 

# creditors have been permitted to realize or 
otherwise deal with their securities on the 
goods of the insolvent notwithstanding the 
vesting of all his goods in the Official Re- 
ceiver by the proviso tos. 17, but there is 
no such proviso to the provision cancelling 
their interest in the goods when left in the 
possession and reputed ownership of the 
insolvent contained in s. 52, Presidency 


Towns Insolvency Act of 1909. This would ` 


amply explain why thesscured creditors did 
not attempt to challenge the application of 
the doctrine of reputed ownership to goods 
in the possession of the insolvent: In the 

“Pages of7 S, L. Bea ee 
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matter of Ghulam Ali Shamsuddin(4) in the 
Madras High Oourt.” 

Then In re Moolji Morarji (3) and Official 
Assignee v. Fakirji Cowasji (5) cited by Mr. 
Dipchand, have no bearing whatsoever on 
the case before me. In none of these cases 
the doctrine of reputed ownership was con- 
sidered with reference to 8. 52, Presidency 
Towns Insolvency Act, and much less decid- 
ed. But apart from this discussion, I have 
to decide the point ander the provisions of 
the Presidency Towns Insolvency Act. A 
close reading of the two sections (6. 17 and 
8. 52, cl. (c) with proviso) leaves little room 
for doubt that s.52isan independent sec- 
tion by itself and is an exception to s. 17. 
Section 52, cl. (c) says: “All gcods being 
at the commencement of the insolveney in 
the possession, order or disposition of the 
insolvent, in his trade or the business by 
the consent or permisson of the true owner 
under such circumstances that he is the 
reputed owner thereof: Provided that 
things in action other than debts due to 
the insolvent inthe course of his trade or 
business, shall not be deemed goods within 
the meaning of this clause,” 

- One would notice that there is no such 
proviso tos, 52 as isin s, 17. The test in 
such cases is whether, or not, goods secur- 
ed or mortgaged were left in the possession, 
order, or disposition with the consent or 
permission of the true owner under such 
circumstances that the insolvent was the re- 
puted owner thereof. The question then is, 
whether under 8.25 (c) at the commence- 
ment of the insolvency, this debt was in 
the possession, order or disposition of the 
insolvent in histrade or business by 
consent or permission of the true owner 
under such circumstances that he was the 
reputed owner, oris this debt affected by 
s. 17? It is admitted by Kishinchand 
Dhanrajmal in his evidence Ex. 3 that this 
was a trade debt due to him by Savalsing 
and it is equally clear that though this 
debt was mortgaged to the applicants, no 
notice of this charge was given to the 
debtors Savalsing and Sadhusing. More- 
over, even in this suit the applicants never 
applied to be substituted as mortgagees 
claiming the money. That being so, I think 
the case clearly comes within the princi- 
ple enunciated in William's Law and Prac- 
tice on Bankruptcy Law, page 287: “With 
respect to trade or business debts, the only 
things in action whichare now within the 


(4) 15 Ind. Oas. 371. 
(5) 123 Ind. Oas. 297; A. I. R. 1930 Sind 77; Ind, 
Rul. (1930) Sind 105; 245, L. R. 160. 
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operation of the section, the fact of no 
notice having been given to the debtor 
would seem to be conclusive evidence when 
there is an opportunity of giving such 
notice of the consent of the true owner to 
the debt remaining inthe reputed ownership 
of the bankrupt.” 

It may be noted that the language of 
s. 38, English Bankruptcy Act, 1914, is 
exactly the same as of s. 52, Presidency 
Towns Insolvency Act and it has been held 
in Mercantile Bank of India, Ltd. y. Official 
Assignee, Madras (6) that “where the provi- 
sions and the wordings of the Presidency 
Towns Insolvency Act are almost the same 
as those of the English Bankruptcy Act, 
the rulings of the English Courts on the 
latter Act are to be followad in interpret- 
ing the Indian Act.” 

Thus in Necl, In re, Trustee, Hx parte (7), 
on November, 1913, the mortgagees of the 
book debts of a business appointed a 
Receiver; on 16th December, the Receiver 
arranged with the mortgagor to take pos- 
session of the business the next day and 
instructed the mortgagor's clerk to give 
notice to the book debtors, which he omit- 
ted to do. On 17th Dacember the Receiver 
had notice of an act of bankruptcy com- 
mitted on that day by the mortgagor, and 
on 29th December, the mortgagor waa 
adjudged bankrupt on His own petition. 
Between 22nd and 29th December,the'Receiv- 
er gave notice to the book debtors: Held that 
the book debts were at the commencement of 
the bankruptcy (17th December) in the order 
and disposition of the bankrupt with the 
consent of true owners, for that the Receiv- 
er could have given notice between Novem- 
ber and 17th December to the book 
debtors. This view also finds favour in 
Mulla's book on the Law of Insolvency, page 
381, para. 548: “Trade debts are the only 
things in action which pass under the re- 
puted ownership clause, wherea trade dealt 
due to an insolvent, has not been assigned 
by him prior to the insolvency, he remains 
the sole owner thereof and it will pass on 
his insolvency to the Official Assignee not 
under the reputed ownership clause, but as 
property belonging to the insolvent. It is 
only when the insolvent has assigned a 
trade debt to a third person, e.g., by way of 
security for a debt, that the question of 
Teputed ownership arises. In such a case, 
if the assignee gives notice of the assign- 
ment cf the debt to the insolvent’s debtors, 


` (6) 35 Ind, Cas. 942; 39 M. 250, 


(7) (1914) 2 K. B. 910; 83 L. J..K, B, 1118; 58 8. J. 


536; 2) Manson 164; 140 L. T, 988, 


DNANRAJMAL KISHİNDAS 9, OFFIOLAL ASSIGNED. 


131 T. 0, 1931 


the assignee is the sole owner of thaj debt 
and he is entitled to payment if the as- 
signor becomes insolvent. If no notice is 
given the assignee is the true owner,,and 
the insolvent is the reputed owner of the 
debt and the debt will pass to the Official 
Assignee.” i 

The reasoning of this seems to me quite 
clear that s. 52 is advisedly enacted to meet 
the cases of this character. It is founded on 
the laches of the true owner in permitting 
his goods to remain in the possession of the 
debtor and to prevent the debtor from 
obtaining credit on the faith of false air 
of prosperity which must necessarily be 
created by the: mere possession, order or 
disposition of the goods on his part and 
which poseession has been permitted by 
the true owner under such circumetances 
that the creditors have no reason to suspect 
that the goods are not the debtor's pro- 
perty, and, indeed, if it were not so, it 
would leave tk door open to frauds and the 
business world would be unsafe. 

Macleod v. Kikabhoy (8) is the, case in 
point before me. In this case the owner 
of a mill in 1893 mortgaged the mill with 
fixtures, machinery, engines, plant, stock, 
etc., to the plaintiff for Rs. 8,000. ln-1808 
the owner became insolvent and his estate, 
therefore, vested in the Official Assignee. 
The mortgagee (the plaintiff) claimed the 
property, but the Official Assignee contend- 
ed that under the Insclvency Act, he was 
entitled to it, as the property, with the 
consent of the true owner, was in the pos- 
session and disposition of the insolvent; | 
Held that as to the articles not so fixed 
that the plaintiff was not the true owner of 
these and that they were not, therefore, 
within the section and passed to the 
Official Assignee, and as tothe fixed arti- 
cles that they were not goods and chattels 


in the possession, order or disposi- 
tion of the insolvent as the reput- 
ed owner and that they were not. 


in his reputed ownership within the section, 
the plaintiff was, therefore, entitled to them. 

It is argued by Mr. Dipckand that this, 
debt being 8 case in action does not come 
within the words “goods and chattels, but 
it has been held in Punithavelu Mudaliar v. 
Bhashyam Ayyangar (9) that a chose in ac- 
tion, if it isa debt due to the insolvent in 


his trade or business comes within the 


words of “goods and chettels.” 
That being so,and following the reason- 
ing of the cases quoted above, I hold that 


(8) 25 B. 659; 3 Bom, L, R, 426. 
(9) 25 M, 406; 12 M. L.J, 282, 


1311. O. 1931 
whereea secured creditor holds a charge or 


8 lien or a mortgage on debts due to a 
person in the course of his trade or busi- 
ness’ and the charge holder omits to perfect 
his title by giving a notice to the original 
debtor and leaves them in the possession, 
order or disposition of that person, under 
such circumstances so as to allow him to 
deal with them in any way he likes and that 
person afterwards is adjudged insolvent, 
the Official Assignee has a right to step in 
and claim the debt for the general body of 
the creditors in preference to the right of 
the secured creditors under the doctrine of 
reputed ownership in s, 52, cl. (c), proviso; 
and in this case if the applicants lose their 
security, they have to thank themslves. Ap- 
plication, therefore, is dismissed. I order 
that the decretal amount be made available 


for the general body of creditors. Applica- 
tion is dismissed with costs. 
A. Application dismissed. 





CALCUTTA HIGH COURT. 
O1vit APPRAL No, 2463 oF 1928, 
August 7, 1930, 
. Present:—Mr. Justice Guha and 
Mr. Justice M. O. Ghose. 
DEO KUMAR ROY OCHOUDHURY— 
PLAINTIFF—APPELLANT 


versus 
ANANTH BANDHU SEN anp OTHERS -= 


DEFENDANTS — RESPONDENTG, 

, Contract Act (IX of 1872), s. 28—Stifling prosecu- 
tion—Haecution of bond in satisfaction of pre-exist- 
ing civil liability— Withdrawal of prosecution—Valid- 
uty of bond, 

Oontract for payment of money in respect of which 
a criminal Prosecution is pending is not by itself op- 
posed to public policy where there is a pre-existing 
civil liability. The consideration and object of 
‘such a contractis not illegal within the meaning of 
8. 23, Oontract Act. The withdrawal of the prosecu- 
tion in the case might be the motive, but is not the 
object of the consideration of such a contract so as 
to render the agreement illegal. [p. 134, col. 1.] 

Dwijendra Nath Mullick v. Gopiram Govindaram 
(1), Kamini Kumar Basu v. Birendra Nath Basu (2) 
and Majibar Rahman v. Muktashed Hossein (3), dis- 
tinguished. 

Appeal from the decree of the First Sub- 
Judge, Zillah Backerganj, dated the 31st 
May, 1928. 

Messrs, Gunada Charan Sen and Prosants 
Bhusan Gupta, for the Appellant. 

Mr. Radhika Ranjan Guha, tor Mr. Raj 
Kumar Chakravarty, for the Respondents. 

JUDGMENT. 

Guha, J -—The suit out of which this 

appeal has arisen was brought by the 


. 
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plaintiff for realization of money due on a 
bond executed by the defendants Nos, 1 and 
2, The defendant No. 3 was surety for the 
defendants Nos. 1 and 2 in respect of the 
debt. The plaintiff's claim in suit was con- 
tested by the defendant No. 1 on the ground 
that the bond on which the plaintiff's claim 
was based, was given at a time when a cri- 
minalcase was pending against him, and 
that after the execution of the bond, the 
criminal cass was withdrawn. It was a ver- 
red that the defendant No, 1 did'not in point 
of fact owe any money to the plaintiff at the 
time when the bond was executed, It ap- 
pears that the bond in suit for Rs, 480 and 
a kobala for Rs. 300 were executed and a 
cash payment of Rs..352 odd was made dur- 
ing the pendency of a non-compoundable 
criminal case in which there was a charge 


-ofcriminal breach of trust against the de- 


fendant No.1, The kobala and the bond 
in suit were executed on the 28th July, 
1924, and the documents were registered on 
the 14th August, 1924, two days before the 
withdrawal of the criminal case. It is 
necessary to state in this connection, that 
the plaintiff's case was that the defendant 
No. 1 served as a tahsildar and in other 
capacities under him, and that it was found 
On an adjustment of accounts that an 
amount of Rs. 1,132-2-3 was due from the 
defendant No. 1 to the plaintiff. The de- 
fendants Nos. 1 and 2 thereupon executed 
the bond in suit for Re. 480 and satisfied 
the. balance of the money due from the de- 
fendant No. 1 by a kobala and cash payment 
as mentioned above,\So far as the adjustment 
of accounts as between the plaintiff and 
the defendant No. 1 was concerned, the 
Osurts below have found that with the ex- 
ception of Rs, 180 the rest of the amount 
of Rs, 1,132-2 3 was due to the plaintiff, and 
that for the satisfaction of his liability to 
the plaintiff, the defendant No. 1 did make 
a payment of Rs. 352, oid in cash. 

The trial Court came to the conclusion on 
a consideration of the accounts as adjusted 
between the plaintiff and the defendant No. 
l thatan amount of Rs. 952-23 only was 
due from the defendant No. 1 to the plaint- 
iff, at the time of the execution of the bond 
and that as the defendant No. 1 had paid 
Rs. 652-2-3 by the kobala and cash pay- 
ment, the plaintiff in the opinion of the 
trial Court, was to get a decree for Rs. 300 
with interest at the rate mentioned in the 
bond in suit, On appeal ty the defendant 
No. 1 the Court of Appeal pelow has revers- 
ed the decision and decree passed by the 
trial Court for the reason that the with- 
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drawal of the criminal case was the object 


and consideration ofthe bond in suit, and - 


the contract evidenced by the bond was 
- against public policy and, therefore, void. 
The plaintiff's suit was accordingly dismiss- 
ed by the Court of Appeal below. 

The plaintiff has appealed to this Court. 
Now, on the facts stated in the judgments 
of the Courts below, and about which there 
can be no dispute atthe present stage, and 
regard being had tothe adjustment of ac- 
counts.as between the plaintiff and the de- 
fendant No. 1 which is the foundation of the 
defendants’ liability in the present case, and 
seeing that the defendant No. 1 had made 
a payment in cash towards the satisfaction 
of. the debt due to the plaintiff, on adjust- 
ment. of accounts, there can be no doubt 
that the bond in suit was given as a security 
for a debt existing at the time of its execu- 
tion, after some payment had been made in 
cash towards its satisfaction the transac: 
tions evidenced by the cash payment of 
Rs. 352-2-3, the execution of the kobala for 
Rs. 300 and the execution of the bond in 
suit for Rs. 480 involved the satisfaction of 
a civil liability, in respect of which there 
could, be, and in point of fact, there was a 
criminal action also. A criminal prosecu- 
tion is not of itself illegal, where there is 
good consideration for giving a security, and 
where the transaction between the parties, 
involves a civil liability as well as a crimi- 
nal act.. A contract for payment of money 
in raspect of whicha criminal prosecution 
was permissible. underthe law, was not by 
itself opposed to public policy. The con- 
sideration and object of such a contract was 
not illegal within the meaning ofs. 23 of 
the Indian Contract Act [see Dwijendra Nath 
Mullick v. Gopiram Govindaram (1).] As 
pointed out by Mukerji, J., in the case men- 
tioned above, the withdrawal of the prosecu- 
tion in the case before us might have been 
the motive, but not certainly the object or 
the consideration of the contract as evidenc- 
ed by the bond in suit, so as to render the 
agreement illegal. Reliance has been plac- 
ed on behalf of the defendant No. 1, res- 
pondent in this appeal, on the decision of 
the Judicial Committee of the Privy Ooun- 
cil in the case of Kamini Kumar Basu v. 
Birendra Nath Basu (2), as also 
the decision in the case of Majibar Rahman 


(1) 89 Ind. Cas. 200; 29 O. W. N. 855; 53 O. 51; 42 O. 
L. J. 90; A. I. R. 1926 Oal. 59, 

(2) 123 Ind. Cas. 187; 57 I. A. 117; A. I. R. 1930 P. 
0. 100; Ind. Rul. (1930) P. O. 171; 32 Bom. L. R. 639; 
510. L.J. 400; 34 O. W.N. 489; 59 M. L. J. 82; 31 L, 
W. 811; 57 0.1302 (P, Ojo 
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v, Muktashed Hossein (3), and some other 
decisions of this Court which have followed 
the latter decision. These decisions are 
based upon the facts of the cases, showing 
that the 


clearly agreements or 
the contracts sought to be enforced, 
were the foundation for the with- 


drawal of non-compoundable criminal cases, 
and were declared to be unlawful on the 
ground of public policy, wholly:void in law, 
and, therefore, unenforceable, This class 
of cases has no application where, as in the 
present case, there was a pre-existing civil 
liability, based upon an adjustment of ac- 
counts between the parties concerned. In 
the above view of the question arising for 
consideration in this case, the decision ar- 
rived at by the Qourt of Appeal cannot be 
supported. The decree that was passed in the 
plaintiff's favour by the trial Court meets 
with the ends of justice in this case, and in 
our judgment, that decree should be re- 
stored. 

In the result, the appeal is allowed, the 
decision and decree passed by the Court of 
Appeal below are set aside, and those of the 
trial Court are restored. The appellant is 
entitled to his costs in all the Courts. 

M. OC. Ghose, J.—I agree. 

Appeal allowed, 


A. 
cee 15 Ind, Oas. 259; 40 O. 113; 160. W. N. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OBRIMINAL REVISION APPEAL No. 164 or 1930. 
November 12, 1930, 

Present :—Mr. Wild, J. 0.,and 
Mr. Rupchand, A. J. O. 
HARCHANDMAL DAYALDAS 

AND OTHERS—APPLIOANTS 
: versus 


EMPEROR—Opposite PARTY. 
Bombay District Municipal Act (III of 


f 1901), s. 
142—Unwholesome food—Liability 1 


of: commission 
agent—Delegation of power to decide whether article 
should be destroyed or not to Health Officer, legality 


of. 

Ta salon 142, Bombay District Municipal Act, 
gives protection to mere bailees and not to agents 
who are not mere bailees of goods entrusted to them 
but may sell orotherwise dispose of the goods. [p. 
135, col. 1.] ee 

Under the said section itis forthe Magistrate to. 
decide whether the article of food should be destroy- 
ed orshould be disposed of; he cannot delegate this 
function tothe Health Officer of the Municipality. 
[p. 135, col, 2.] . ‘ E 
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e 

ae Tarachand Khimandas, tor thełAppli- 
cante. 

Mr. C. M. Lobo, for the Crown. 

JUDGMENT.—The applicants are 
commission agents. They received a certain 
consignment of gram from their princi- 
vals and stored it in the Thole Produce 
Yard where it was damaged by rain. The 
Health Officer, Karachi Municipality, found 
- that the damaged gram was unfit for 

human consumption, and on his pointing 
out that fact to the applicants they agreed 
to dispose it of by giving it to the Panjra- 
pole, Subsequently, they surreptitiously 
removed a major portion of it from the 
Thole Produce Yard to their godown on 
the Macleod Road. Thisled to the appli- 
-cants being prosecuted under s. 142, District 
Municipal Act, before the learned Oity 
Magistrate of Karachi who inflicted a fine of 
Rs. 15 on them under that section and order- 
. 6d “the Health Officer should cause all the 
gram belonging to the accused which may 
be on the Thole Produce Yard or the go- 
downs of the accused firm which is unfit 
for human consumption to be destroyed or 
so disposed of as to prevent its being ex- 
posed for sale or used for food.” 

The applicants have nowcome to us in 
revision. 

The learned Pleader has raised four 
points. The first is that as the applicants 
were acting as commission agents for their 
principals and as such were only bailees 
for the goods, they could not be prosecuted 
under s, 142 of the Act. But the section 
gives protection to mere bailees and not to 


agents who are not mere baileesof goods ` 


entrusted to them but may sell or otherwise 
dispose of the goods, 

_ The ‘second point suggested by the learn- 
ed Pleader is that gram cannot be used for 
human consumption unless it is reduced to 
pulse. Thisis not correct. Gram is often 
ussd for human consumption without being 
reduced to pulse. . 

The third point urged is that there was 
no evidence to show that the damaged 
gram was intended tobe used for human 
consumption, Again on that point the 
conduct of the applicants in promising at 
first to giveit to the Panjrapole for use of 
cattle: and then removing a major portion 
of it to their godowns under suspicious 
circumstances was sufficient for the learned 
Magistrate to hold that it was intended to 
be disposed of for human consumption. 

The last point urged is that in any case 
the learned Magistrate could not delegate 
his functions under the section to the 
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Health Officer in the manner he has done. 
There is some substance in this argument. 
Under. the section it was for the learned 
Magistrate to decide whether the gram in 
dispute should be destroyed or should be 
disposed of in a manner so as to prevent 
its being used for human consumption. In 
this case, as gram, in the condition in 
which it was,: could be used for cattle, he 
should have caused it to be disposed of in 
a manner so as to prevent its being used 
for human consumption, and this was not 
impossible for him to do, taking into con- 
sideration the fact that there are several 
merchants in-Karachi who deal in fodder 
and that there are institutions like the 
Panjrapole who buy gram for use for 
their cattle, Unnecessary loss to the 
owners of such articles should as far as 
possible be avoided. The order passed 
by the learned Oity Magistrate in em- 
powering the Health Officer to destroy or 
otherwise dispose of the gram as he thought 
fit cannot, therefore, be maintained. We 
accordingly confirm the conviction but 
vary the order passed by the learned 
Magistrate for disposal of the gram in so 
far that we direct that the gram be not 
destroyed, but be caused to be disposed 
of by the learned Magistrate ina manner 
so a8 to prevent its being used for human 
consumption, 

A. Order accordingly. 


ALLAHABAD HIGH COURT. 
SHoonp OIVIL APPEAL No. 428 or 1928, 
December 23, 1930. 
Present:—Sir Shah Muhammad 
Sulaiman, Krt., and Mr. Justice Young. 
RATAN SINGH—Dsrenpant— 
APPELLANT 
versus 
. PIRBHU DAY AL— PLAINTIFF 


— RESPONDENT. 

Negotiable Instruments Act (XXVI of 1881), 8. 4— 
Stamp Act (II of 1899), ss. 2, 36—Promissory note— 
Acknowledgment coupled with interest, whether pre- 
missory note—Unstamped document—Admission in 
evidence by trial Court, effect of. 

Where a document purporting to be a ‘note on 
demand’ recited the fact that a certain sum of money 
was due from the defendant to the plaintiff and 
thereafter recorded the fact that as the defendant 
was at that time unable to pay the money, he agreed 
to pay the interest specified in the document : 

Held that the document was nota promissory note 
but merely an acknowledgment coupled with an 
agreement to pay interest, [p. 136, col. 2.] 
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Second appeal: from the decision of the 
Subordinate Judge, Oawnpore, dated the 
13th December, 1927. 

“Mr. G. Agarwal, for the Appellant. 

Dr. K, N. Katju, for the Respondent, : 

JUDGMENT.—The plaintiff in this 
_ease sued for recovery of money due on 
accounts. Thesum due from the defend- 

-ant to the plaintiff was the sum of 
Rs. 2,34]. That this sum was due and 
owing by the defendant to the plaintiff is 
not disputed. But the defendant relied 
upon the statute of limitation and alleged 
that the last debited entry in the account 
“was dated the 22nd February, 1923, and the 
account was settled on the 27th of the same 
month, and that, therefore, time began to 
run from the latter date. The suit was 
brought on the 18th January, 1927, so 
limitation would have expired except for an 
unconditional acknowledgment by the 
defendant intervening. The plaintiff 
alleged that there was suchan acknowledg- 
ment which was dated the 25th June, 1924, 
and ifthe plaintiffs contention on this 
point is correct, the suit, of course, would be 
within time. The learned Judge in the 
Court below .has cometo the conclusion 
that this is an acknowledgment which 
saves limitation. He has repelled the con- 
tention of the defendant that the document 
relied on was in reality a promissory note, 
that it . was .not -stamped properly, and, 
therefore, was inadmissible in evidence. 

It has been contended by the appellant 
here that the proper construction of the 
document would make ita promissory note 
and that, therefore, it cannot be relied upon 
by the plaintiff as an acknowledgment as it 
is not properly stamped. There are several 
difficulties in the way of the appellant. 
The document has, in fact, been admitted in 
the lower Appellate Court, and, therefore, 
s. 36 of the Stamp Act applies, which reads 
as follows:—“Where an instrument has 
been admitted inevidence,such an admission 
shall not, except as provided in s. 61, be 
called in question at any stage in the same 
suit or proceeding on the ground that the 
instrument has not been properly stamped.” 
There can be no doubt, therefore, that the 
appellant's argument on this point is 
without force. The wording of the section 
is perfectly clear and is not open to any 
doubt. Pant 

The point discussed above would, of 
course, only apply if. the construction put 
upon the document relied upon .as an 
acknowledgment „made it a promissory 
note in fact. The definition ofa promissory 


RATAN SINGH V. PIRBAD PAYAL, 


131 1. 0. +931 


“mote is set outin s.4 of the Negdtiable 


Instruments Act. A promissory note 18 
there defined as an “instrument in writing, 
not being a bank note or a currency note, 
containing an unconditional undertaking 
signed by the maker to pay a certain sum 
ofmoney toorto theorder of a certain 
person, or to the bearer of the instrument.’ 

The actual document in this case reads as 
follows: —“On the 25th June, 1924, Rs. 2, 341 
were found due from me to Parbhu Dayal 
about bahikhatta dated 27th February,1923, 
and as the money cannot be given at present 
hence it has been agreed upon that I would 
pay interest ab 1 per cent, per mensem. 
Therefore, this pro-note, payable on 
demand, (ruqqa indal talab) has been 
executed, so that it may serve as evidence 
and may-be useful in time.” It is argued 
on behalf of the appellant that the use of 
the words “this (promissory) note (payable) 
on demand” makes this document a pro- 
missory note. The mere fact that any 
person chooses togivea certain title toa 


"document by no means makes it that docu- 


ment, For instance,a person might well 
describe a document as asale-deed in the 
body of the documet, when in fact it was a 
mortgage. We have, therefore, got to look 
at the whole document to see whether it is 
a promissory note or not within the 
meaning of s, 2 of the Stamp Act read with 
s. 4 of the Negotiable Instrumente Act. It 
is clear when we read the document in 
question that there is no “unconditional 
undertaking to pay 8 certain sum of 
money” to be found in the four corners of 
the document. The document recites the’ 
fact that Rs. 2,341 are due from the defend- 
ant to the plaintiff, and thereafter records 
the fact that as the defendart was at -that - 
time unable to pay the money, he agreed to 
pay the interest specified in the document. 
It is perfectly clear, in our view, that this 
merely amounts to an acknowledgment of 
debt, coupled with an agreement to pay 
interest. It, therefore, is not a promissory 
note within the meaning of the Statutes 
referred to. There is no reason, therefore, 
why it should not be admitted in evidence, 
and once it is admitted in evidence, itis a 
clear unconditional acknowledgment ofa 
debt due by the defendant to the plaintiff. 
The appeal, therefore, must be dismissed 
with costs, including fees inthis Oourt on 
the higher scale. ar 
a. Appeal dismissed, 


_ much prejudice exists 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION APPLIOATION No, 147 
oF 1930. 
November 12, 1930. 
Present:—Mr. Wild, J. O., and 
Mr. Rupchand, A. J. O. 
Musammat ASU AND aNoTHER—AOCCUSED 
—APPLIOANTS 
versus 
EMPEROR—Obprosire PARTY. 
Criminal Procedure Code (Act V of 1898), s. 205— 
Power to exempt female accused from appearance in 
Court, to be freely exercised in Sind, 

The power conferred upon Magistrates under s. 205, 
Criminal. Procedure Code, to exempt female accused 
from ‘personal appearance is one which should be 
freely utilized in such acountry as Sind where so 
against the appearance of 
females in publicand where the procedure of law is 
so frequently abused in order to gratify private 


malice. 7 

Mr. Balchand Hemandas, for the Appli- 
cants. 

Mr. ©. M. Lobo, for the Orown. 


JUDGMENT.—The opponent Kazi 
Ali Mahomed has filed a.complaint in the 
Court of the First Olass Magistrate, Sehwan, 
againat one Gahi, three of his male re- 
latives and two of his female relatives. 
Accused No.5, Musammat Asu ishis daughter 
and is the wife of accused Ahmed. Musam- 
mat Bajan is his niece and is the wife of 
accused No, 4, Murid. His complaint is that 
during his. absence, all the accused had 
visited his house where they stayed for 15 
or 16 days, that accused Gahi had illicit 
intercourse with his wife Musammat Mariem, 
that thereafter allthe accused seduced his 
wife to leave his house and that (ahi 
accused had refused to return his wife to 
him and was wrongfully confining ker with 
tne aid of the other accused. On this com- 
plaint the learned Magistrate has ordered 
warrants to issue against the male accused 
and summonses to issue against the female 
accused. He has rejected the application 
made to him under s. 205, Oriminal Proce- 
dure Oode, to exempt the female accused 
from appearance in his Court, on the ground 
that the female accused are wives -of haris 
or cultivators and as such are not known to 
pardanishin. Itis against this last order 
that the two female accused have come to 
us in revision, 

We. have no hesitation in holding that 
this is a fit case in which the learned Magis- 
trate should have exercised his powers 
under. s, 205, Oriminal Procedure Oode, In 
the first place, the complaint so far as the 
female accused are concerned does not 
disclose.a very strong case against them, 
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In the second place, there was nothing on 
the record for the learned Magistrate to 
hold that these women were either wives of 
mere cultivators or that even if they were 
wives of cultivators they were not 
precluded by the custom prevailing 
amongst them from appearing in Oourt, 
specially when an affidavit had been filed 
on their behalf tothat effect and had not 
been contradicted by the opposite party. 
In Crown v. Mahomed (1) it was said: 
“Section 203 is one which should be freely 
utilized in such a country as Sind whereso 
much prejudice exists against the appear- 
ance of females in publicand where the 
procedure of law is so frequently abused in 
order to gratify private malice.” 

These observations apply strongly to the 
circumstances of this case. We set aside 
the order of the learned Magistrate and 
direct himto dispense with the personal 
appearance of the two female accused and ` 
permit them to appear by their Pleader 
with liberty to act under cl. 2,8, 205, when 
he considers it proper to do so. 


A. Order set aside, 
(1) 3 8. L. R, 167 Or. 


ALLAHABAD HIGH COURT. 
Sxoonp Orvis APPRaAL No. 2002 1928, 
January 10, 1931. 

Present :—Mr. Justice Pullan. 
IBRAHIM KHAN AND aNoTHER— 
PLAINTIFFS—ÅPPELLANTS 
versus 
ABDUL AHAD KHAN—Dzsranpant 
—RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 163—Suit for 
profits—Limitation—Date fixed for division in dastur 
dehi, whether date fixed by Settlement Officer. 

The entry of the last date for division of profits in 
the dastur dehi of a village amounts to a determination 
and record of the date made by the Settlement 
Officer within the’meaning ofs. 163, of the Agra 
Tenancy Act of 1901. 

Second appeal from the decision of the 
District Judge, Shahjahanpur, dated the 


. 18th of May, 1928. 


Mr. Harnandan Prasad, for the Appel- 
lants. 
Mr. Shiva Prasad Sinha, for the Respond- 


ent. 

JUDGMENT.—This second appeal 
arises out of a suit for profits. The only 
question is one of limitation. The profits 
in question were forthe year 1327 Fasli 
and the suit was filed on the 3lst of July, 
1923. If these profits could have been col- 
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lected on a date later than the 31st of July, 
1920, thesuit is within time, but if the last 
date for the collection of the profits is 


prior to the 3156 of July, 1920, the suit is: 


beyond time, Section 163 of Act No, II 
of 1901 lays down that in the absence of 
any determination of date by the Settle- 
ment Officer or ofan express agreement 
among the co-sharers, profits shall be divi- 
sible on such dates asthe Local Government 
may prescribe, and the Local Government 
has prescribed those dates by rules framed 
under s, 203 of the same Act. The date 
prescribed by the Local Government is the 
lst of “August unless some other date has 
been agreed upon by the persons concerned 
or determined and recorded by a Settlement 
Officer. In the present case the patwart 
has given evidence that the co-sharers 
divided their profits in August, but the 
learned District Judge has relied upon the 
‘dastur dehi’ representing the old wajib-ul- 
arz of this village which says that the last 
‘day for the division of profitsis the last 
day of Asarh, Inthe year 1920 the last 
day of Asarh wasthe lst of July. In my 
opinion the District Judge is right in 
holding that this must be taken to be the 
date determined for this village. No doubt 
the ‘dastur dehi’ is based on an agreement 
between the co-sharers themselves,and if re- 
liance was placed only on the agreement evi- 
dence could be given toshow that the agree- 
ment was no longer acted upon. But in my 
opinion the ‘dastur dehi’ is more than this. 
It amounts to a determination and record 
of the date made by the Settlement Officer, 
In my opinion, therefore, the decision of the 
Court below is correct, and I dismiss this 
appeal with costs, 

I should like tc note that there has been 
an astonishing delay in disposing of this 
appeal by the Oourt below. The suit was 
filed on 31st July, 1923, It was decided by 
the Assistant Collector on the 22nd of 
April, 1924, It was remanded on appeal by 
the District Judge on 31st March, 1925. 
The remand finding is dated 14th Decem- 
ber, 1925. The remand finding should 
have been taken upat once by the District 
Judge. Instead of this Ifind that his deci- 
sion is dated the 18th of May, 1928, 

A, Appeal dismissed, 


HARNAMSING V. EMHEROR, 


1314. O. 1931. 


SIND JUDICIAL COMMIS- 

: SIONER’S COURT. 
CRIMINAL Reviston APPLIosTION No. 105 
oF 1930, 

November 12, 1930. 
Present :—Mr. Wild, J. O. and 
Mr. Rupchand, A. J. ©. 
HARNAMSING—Appnioant 


VETSUS 
EMPEROR-— OPPoSsi1TE PAkTY, 


Evidence—Cross-examination with reference to 
entries in account books and correspondence—Delay 
—Procedure to be follewed—Order asking ‘Pleader to 
give previous notice of all questions to be asked, legali- 


of. 

Tf the questions which a Pleader puts toa witness 
in cross-examination have to be answered .with re- 
ference to entriesin books and correspondence, the 
Court may direct that the entries should be specified 
and may ask the witness to search for them, staying’ 
the proceedings in the meanwhile. The Court has, 
however ,no power to order a Pleader who iscross- 
examining a witness to give previous notice of all 
questions to be answered from books or correspond- 
ence. [p. 139, col. 1.) 


Mr. Partabrat D. Punwani, for the Appli- 
cant. 

Mr. C. M. Lobo, for the Crown. 

JUDGMENT.—In a case before the 
Special First Olass Magistrate, Karachi, 
under s, 420, Indian Penal Code, the com- 
plainant who was under cross-examination 
was asked: “How many times have you 
settled accounts with the accused during the 
four years you have dealt with him.” 

In connexion with thst question the 
learned Special First Olass Magistrate 
made a note tothe following effect: “This 
question can only be answered by reference 
to books for which complainant is allowed 
time. Mr. Rewachand is requested to give 
previous notice of all questions to be 
answered from books or correspondence so 
that the witness may be able to find out at 
home at leisure as he cannot answer at the 
spur of moment without waste of much 


- time.” 


The petitioner who is the accused in this, 
case has come tous in revision and has 
asked us to issue directions to the learned 
Magistrate to proceed according to law, and 
to allow the Pleader of the accused to cross- 
examine the witness in the usual way and 
not by submitting the questions in advance 
as ordered. 

Now it does not appear from the questions: 
“How many times have you settled accounts 
with the accused during the four years you 
have dealt with him?” thatthere was any 
necessity for the complainant to refer to his 
books, He should have been able to 
answer this from memory. It may be 


- assumed, however, that there had, been a 
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great wastęąof time in the cross-examination 
of the complainant owing to the fact that he 
had had to refer to his account books, We 


think, however, ‘that the learned First Olass . 


Magistrate was not empowered to. order 
that the Pleader for the accused should give 
previous notice of all questions to be 
answered from books or correspondence. 
Nor do we think that such an order was 
necessary. If reference was required to 
any entries in the account books, the learned 
First Class Magistrate might have directed 
that they should be specified and that com- 
plainant should search for them, the pro- 
ceedings meanwilse being stayed. But that 
should not prevent the Pleader for the 
accused from cross-examining the witness 
in the usualway. It should be open 
to the Pleader for tbe accused when 
the entries are found to put any 
questions regarding those entries which 
he may wish todo. He cannot be compel- 
led to disclose the questions which he de- 
sires to put in cross-examination because 
one of the factors of a successful cross- 
examination is that questions should be put 
suddenly to the witness. We would, there- 
fore, direct the learned Magistrate to. with- 
draw the order complained of and to follow 
the procedure suggested above. 
A, Order accordingly. 


MADRAS HIGH COURT. 
Sroonp CIVIL ArPsaL No, 2462 oF 1927. 
February 2, 1931. 

Present :—Mr. Justice Anantakrishna 


yyar. 
THe MUNICIPAL COUNCIL, 
OALIOUT—Deraenpant—APPELLANT 
VETEUS 

PALAKKAL VELAYUDHA MENON— 
° PLAINTIFE— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XVIII, r. 
18—Local inspection, object and value of—Judgment 
based solely on result of inspection, validity of. 

Dictum.—Judges, both of Courtsof first instance 
and Oourts of Appeal, who have to appreciate evi- 
dence and understand its bearing properly,are en- 
titled, in proper cases, to make local inspections with 
a view not only to save time with reference to the 
arguments inthe case but also to enable them to 
follow intelligently and understand the evidence in 
the case. But atthe same time itis notopento a 
Court either of first instance or of appeal to base the 
Court's findings of factsolely on the result of its 
local inspection, nor without giving opportunities to 
the parties to let in counter evidence and explain 

- what is recorded asthe result ofthe inspection, [p. 
140, cols. 1 & 2.] 
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Second appeal against the decree of the 
Sub-Judge, Soiith Malabar at Oalicut, 
in Appeal Suit No. 201 of 1927. 

Mr. K. Kuthi Krishna Menon, for the 
Appellant. 

Mr. D. A. Krishna Variar, for the Re- 
spondent. f 

JUDGMENT.—The plaintif instituted 
the original suit fora perpetual injunction 
restraining the Municipal Oouncil of Cali- 
cut from interfering with the thodu 
(channel) on the western side of the plaint- 
iff’s property. i 

The case of the plaintiff was that the 
channel was his and that he was entitled 
to do what he liked with the ssme, and 
that for the convenient enjoyment of his 
land which is on the east of the channel, 
he (the plaintiff) constructed what has been 
described as a ‘gate’ across the channel. 
The Municipal Council gih by its 
proceedings dated {12th January, 1924, 
passed a resolution prejudicial to the 
rights of the plaintiff in thé lawful exer- 
cise of his legal ownership of the property, 
he instituted the original suit for the 
relief of injunction claimed by him. 
The case of the Municipal Oouncil in 
para. 3 of the written statement was that 
the foot-path running nerth to south just to 
the west of the channel in question as well 
as the channel were public properties and 
as such under the control of the Munici- 
pality. The learned District Munsif who 
tried the suit framed two issues in the 
case :— 

(1) Whether the water channel in ques- 
tion belonged to the plaintiff, and (2) 
whether the plaintiff is entitled to the 
injunction claimed. He held that the site 
of the ‘channel BB belonged to the 
plaintiff and whether the path just to the 
west of the channel be regarded as a public 
street ora private street, he was of opinion 
that the channel in question should be 
taken to be the property of the Munici- 
pality as part of the street. He accordingly 
dismissed the plaintiff's suit. On appeal 
preferred by the plaintiff the learned Sub- 
ordinate Judge concurred with the finding 
arrived at by the trial Court on the ques- 
tion of the ownership of the site covered by 
the channel BB, He, however, was of 
opinion that the lane or the path just to 
the west of BB could not be held to be 
either a public or a private street. He 
reversed the decision of the trial Court and 
granted the injunction prayed for in the 
plaint. The defendant has accordingly 
preferred the present second appeal, 
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On behalf of the appellant the learned 
Advocate argued that the lower Appellate 
Court was not justified, in the circum- 
stances, in recording any finding on the 
question whether the lane or the path to 
the west of BB was a public street or a 
private street within the definitions con- 
tained in the District Municipalities Act 
and that the way in which the lower 
Appellate Court disposed of this pari of 
the case was not satisfactory. On the 
other hand, the learned Advocate for the 
plaintif- respondent sought to support the 
decision of the lower. Appellate Court by 
drawing my attention to various pas- 
sages in its judgment where it is 
mentioned that the channel was 
really not a definite one and that the 
same was used by the plaintiff for his 
convenience only. As I propose to ask 


the lower Appellate Court to frame afresh . 


issue the question whether the lane or the 
path called A in the proceedings is a pub- 
lic street or a private street within the 
definition contained in the District Muni- 
cipalities Act. I am anxious not to say 
anything which might in any way cause 
-any embarrassment to the lower: Appellate 
Court inthe ultimate discussion and deci- 
sion of that question. I think that, having 
regard to the pleadings in the case, the 
trial Court ought to have framed an issue 
on the question whether the path A is 8 


public street or a private street, The ~ 


lower Appellate Court has, in: my view, 
discussed that question without having an 
issue on that point raised specifically and 
without giving a proper opportunity to 
the parties to let in evidence on the ques- 
tion, AsIsaid,I am anxious not to say 
anything on the merits of that ‘question, 
and, therefore, [ do not propose to go 
through the various passages, to which 
my attention was drawn by the learned 
Advocates for the parties, in the judgment 
of the lower Appellate Oourt. But I must 
make one observation. In the memorandum 
of grounds of second appeal, ground No, 9 

reads as follows: “The learned Judge 
. erred in making a local inspection.” If it 
is intended to negative the jurisdiction of 
an Appellate Court to make local inspection 
then it is clearly untenable. Judges, both 
of Courts of first instance and Oourts of 
appeal, who have to appreciate evidence 
and understand its bearing properly, are 
entitled, in proper cases, to make local 
inspection with a view not only to save 
time with reference to the arguments in 
the case but algo to enable them to follow 
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intelligently, and understand. the evi“ 


dence in the case, Vide O. XVIIE, r. 18, Oivil 
Procedure Code. On the other hand, as I 


. understood the argument ‘of thé “learned 


Advocate for the respondent, he laid great 
emphasis on certain observations occurring 
in the judgment of the lower Appellate 
Court which seem to be based solely (it was 
said for the appellant) on the result of 
that Court's inspection of the locality in 
question. I must say that, 
open to Courts who have to record findings 
on questions of fact, and though it may 
also be proper for the Oourt in proper 
cases to make local inspection with a 


view to understand and follow the evidence. 


in the case and to appreciate it properly, 
Iam clear that it is not open to a Court 
either of first instance or of appeal to base 
the Court's findings of fact solely on the 


result of its local inspection nor without: 


giving opportunities to the parties to. let, 
in counter evidence and explain what is 
recorded as the result of the inspection. 
I am anxious to say that I do not 
understand the judgment of the lower 
Appellate Court in the present case to be 
in any way solely based on the result of its 
inspection ; but as both the learned Advo- 
cates who argued the case before-me made 
remarks on the subject of local inspection 


"by Oourts,I thought I should mention my 


opinion on the matter. 


As I said, having regard to the pleadings 
in the case, I think the lower Appellate 


Oourt should now be called upon to frame a` 


distinct issue on the question whether the 
path A lying to the westof the channel in 
dispute BB is a public street or a private 
street within the definitions contained in 
tha District Municipalities Act. The 
lower Appellats Court will with reference 
to its decision on that issue, also consider 
whether the channelin question appertains 
to any such street and vests in the Muni» 
cipality, before finally deciding the rights 
of the parties. I allow the parties liberty 
to adduce fresh evidence on the above 
questions. It must be distinctly under- 
stood that the finding arrived at by both 
the lower Courts, viz., that the site of the 
channel BB belongs to the plaintif has 
been accepted by me, and that question is 
no longer available for discussion in the 
further hearing of this case. I reverse the 


-decision of the lower Appellate Court and 


remand the appeal for disposal, in the 


‘light of theobservations contained in this 


judgment, 


though it is 


1811. 0. 1932 
- Costs of thissecond appeal will abide 
and follow the result, 

N. S, & A. 


Case remanded. 


LAHORE HIGH COURT. 

O:vit Revieion Petition No. 214 or 1930. 

November 5, 1930. 
Present :-—Mr. Justice Bhide. 
. NAGAR MAL-— PETITTONER 
versus 
KISHAN LAL-—RESPONDBNT. 

Civil Procedure Code (Act V of 1908), s. 100 —Second 
appeal—Appeal heard without jurisdiction—Secon d 
appeal, competency of. 

A second appeal lies where the decision of the lower 
Appellate Court is attacked onthe ground that it had 
no jurisdiction to hear the appeal. 

Bandiram Mookerjee v. Purnachandra Rao (1), 
Wajudi Pramanik v. Mohomed Bolai Morul (2) and 
Bilas Singh v. Emperor (3), followed. 

Mr, Dev Raj Sawhny, for the Petitioner. 

Mr.. Faqir Chand, for the Respondent. 

SUDGMENT.—This is a petition for 
revision of an order of the District Judge, 
Amritsar, The main point raised by the 
learned Counsel for the pstitioners is that 
the learned District Judge had no jurisdic- 
tion to hear the appeal in which the order 
in. question was passed. 

The learned Counsel for the respondents 
raised a preliminary objection that-as a 
second appeal was competent from the 
order of the learned District Judge, no 
petition for. revision can be entertained. 
In support of his contention that a second 
appeal was competent the learned Counsel 
relies on Bandiram Mookerjee.v. Purna- 
chandra Rao (1). The learned Oounsel for 
the petitioners contends that a second 
appeal was not competent as the only point 
raised is 
provisions of s, 100, Civil Procedure Code, 
seem to be wide enough to cover the point 
as held in the-ruling cited on behalf of 
the respondents. The latter ruling has been 
followed in. subsequent cases also: see 
Wajudi Pramanik v. Mohomed Bolai Morul 
(2), Bilas Singh v. Emperor (3) at page 935.* 
I uphold the objection raised by the learned 
Qounsel for the respondents and dismiss 
the petition for revision with costs. 


A < Revision dismissed. 

(1) 43 Ind. Oas. 758; 45 C, 926; 27 O. L. J. 115. 

wa, 85 Ind, Oas. 576; A. I. R. 1925 Cal. 1032; 300. W. 
3 


(3) 89 Ind: Cas. 630; A. I. R. 1925 All. 737; 47 A, 934; 
23 A. L. J, 845. 
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KNUT KNUTSON V. ATTORNEY-GENREAL, 


. crucial, 


that of jurisdictions; but the . 
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PRIVY COUNCIL. 
APPE;L FROM THE SUPREME Court 
oF NIGERIA, 
November 7, 1929. 

Present :—Lord Blanesburgh, Lord 
Warrington of Olyffe and Sir Charles 
Sargant. 

KNUT KNUTSON— APPELLANT 
versus 
ATTORNEY GENERAL—ReEsponpeEnt., 


Pleadings—Construction—Suit for possession— 
Absence of averment of possession in statement of claim 
—Maintainadility of sutt—Cause of action, 

Ina suit for possession of land, there was no allega- 
tion thatthe plaintiff was in possession but there 
was an averment that the Nigerian Oustodian 
of Enemy Property, by the authority of a 
proclamation of the Governor of Nigeria, approved 
by His Majesty’s Secretary of State for the Colonies, 
caused the aforesaid lands tobe sold by auction in 


‘London. There was, however, no avermentthat the 


Crown or any alleged agent of the Crown or even the 
Nigerian Oustodian of Enemy Property had ever taken 
possession : É 

Held, that no allegation of possession was involved 
in the embodiment of the proclamation in the state- 
ment ofclaim, and the statement of claim was, there- 
fore, quite consistent with the assertion of a mere 
paper title to the jland' entirely divorced from any 
kind of possession and did not disclose any sustainable 
cause of action, [p. 141, col, 2; p. 142, col, 1.) 

Messrs. D. N. Pritt, Horace Douglas and 
D. Campbell Lee, for the Appellant. 

Messrs. Kenelm Preedy and G. T. Watts, 


for the Respondent. 


. JUDGMENT. 

Sir Charles Sargant.—In order to 
succeed on this appeal, it is, of course, 
necessary for the appellant to show that 
the allegations in his statement of claim 
are sufficient to raise a sustainable cause 
of action against the Crown. And for this 
purpose the first, and perhaps the most 
question to be determined is 
whether there is to be found in the claim 
an allegation, either exprees or by neces- 
sary intendment, that the land in question 
ever cameinto the possession of the Crown 
or of some agent for the Orown. 

Now, in the statement of claim itself, 
there is a singular absence of any allegation 
as to possession. In that document there 
is no averment that the appellant 
ever acquired any possession of the land, 
still less that he was in possession in the 
year 1916, when the British forces occupied 
the country, or in the year 1924, when the 
sale by the Nigerian Oustodian of Enemy 
Property took place. The statement of 
claim is quite consistent with the assertion 
by the appellant of a mere paper title to 
the land, entirely divorced from any kind 


:- of possession. 
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Further, the statement of claim nowhere 
alleges that the Orown or any alleged 
agent of the Orown, or even the Nigerian 
Custodian of Enemy Property, ever took 
possession of the land. The nearest ap- 
proach to such an allegation isto be found 
in the averment in para. 9 of the claim that 
“in November, 1924, the Nigerian Oustodian 
of Enemy Property, by the authority of a 
proclamation of the Governor of Nigeria, 
approved by His Majesty's Secretary of 
State for, the Colonies, caused the 
aforesaid lands to be sold by auction in 

n.” | 

a in itself is obviously not a sufficient 
allegation of possession. And,even if the 
reference to the proclamation is enough to 
bring into the statement of clsim the 
whole of the provisione of the proclamation, 
those provisions themselves do not go 
beyond a vesting of the land in the Ous- 
todian and a direction that he shall sell, 
provisions which do not involve any vesting 
in him of possession or any taking by him 
of possession. The whole of the duties of 
the Custodian under the proclamation could 
be performed without possession, and, 
therefore, no allegation of possession is 
involved in the embodiment of the procla- 
mation in the statement of claim. i 

This conclusion is arrived at after taking 
into account in the appellant's favour a 
proclamation which he in fact repudiates, 
and is quite independent of the many 
other difficulties in the appellant’s ‘path, 
such, for instance, as that of establishing 
the view that the Custodian was an agent 
of the Crown or that of showing that his 
claim was not one in tort. On all these 
points their Lordships have heard no argu- 
ments and express no opinion whatever, 
They base their decision agsinst the appel- 
lant on this one ground of the absence of 
allegations of possession. Their Lordships 
will humbly advise His Majesty that the 
appeal be dismissed with costs, 


A. Appeal dismissed. 


Solicitors for the Appellant :—Messrs. 
Douglas Grant & Dold, 

Solicitors for the Respondent—Mr. Bur- 
chells. 


MUHAMMAD YUSUF V, EMPEROR. 
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CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 586 oF £930, 
January 9, 1431. 
Present,:—Mr. Justice Lort Williams and 

Justice 8. K. Ghose, 

MUHAMMAD YUSUF AND ANGTHER— 

AcousEp>—ArPaLLaNtTs 
VATSUS 
EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 271, 
272, 842—Hvidence Act (I of 1872), s. 80—85. 842 ap- 
plies only to ‘accused’ not to persons convicted— Plea 
of guilty’—Procedure to be followed—Trial, when 


commences—Refusal to accept plea,legality of—Positions 


of offender after plea of guilty—Joint trial—Some 
accused pleading guilty—Examination of such accused 
before sentencing them, legality of—Proper proce- 
dure, : 

Section 342, Oriminal Procedure Code, is restricted 
to an accused, who ison trialin the proceeding to 
which thesectionis being applied. It has no applica- 
tion toa person,who may be accused in some other 
proceeding and cannotbe applied toa convicted 
person. |p. 143, col. 2.] 

Akhoy Kumar Mukerjee v, Emperor (1), Winsor v. 
Reg. (2) and Empress v. Durant (3),referred to. ' 

The trial before a Court of Session commences 
immediately after the empanneling of the Jury, when 
the prisoner is given in charge. It is only when he 


remains silent or when he claims to be tried that the . 


Oourt can proceed toempannel a Jury and try the 
case. The issue between him and the Orown has 
then and not tillthen been joined and it is that issue 
Which the Jury hasto try. The Court has, however, 
got discretion when the accused pleads *" guilty ” 
to accept the pleaor not. If the plea be not accept- 
ed there seems to be no sense in recording it, The 
trial, however, does not proceed because s, 272 does 


not apply, where accused pleads guilty. Section 271 - 
means that where the aceused pleads guilty the Court f 


need not necessarily record. a conviction against him, 
his plea shall be recorded and in a suitable case the 
Court may leave the matter there and discharge him. 
He cannot then be tried. [p. 144, col. 1.] 

Khudiram Bose v. Emperor (4), 2 Hale’s Pleas of the 
Orown 225, referred to, 

The practice sometimes adopted in India, where 
there is a joint trial, of refusing to accept the plea of 
guilty and proceeding to try the accused in order 
that his confession may be takeninto consideration 
against his co-aceused under s. 30, Evidence Act, is 


illegal and an abuse of the process of the Oourt. 


[ibid.] 

Queen-Empress v. Chinna Pavuchi (5),Sukdev Tewas 
ri v. King-Emperor (6) and Kesho Singh v. Emperor 
(T), dissented from. 

Queen-Hmpress v. Lakshmayya ‘Pandaram (8), 
Queen-Empress v. Parbhu (9), Queen-Empress v. Paltan 
(10), Emperor v, Kheoraj (11), Queen-Empress v. Pahuji 
a2) and Subrahmania Atyar v. Emperor (13), follow- 
e 


After a plea of guilty there is nothing in issue to 
be tried between the Orown and the prisoner at the 
Bar; a fortiori after his plea ofguilty has been 
accepted, andthe reason is still stronger .if he has 
been convicted upon his plea of guilty. Therefore, 
when a person has pleaded guilty, he ipso 
ceases to be an accused person. [p. 144, col. 2.] 

Khudiram Bose v. Emperor (4), referred to. 


Tt is always desirable to passa sentence complete? 
ly, before calling accused pleading guilty in a join? 
trial to give evidence against his co-accused, so thah 


facto 
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the witness may givehis evidence with amind free 
of all corrupt influences, which the fear of impending 
punishment arfd the desire to obtain immunity to 
himself at the expense of the prisoner might otherwise 
produce. 
. col, 2, 


Winsor v, Reg, (14) and Reg. v. Pyne (15), relied 
on. 


But this courseis not essential. [p. 144, 


Oriminal appeal against an order of the 
Sessions Judge, Allipore, 


Messrs, Khodabux and Satindra Nath Mu- 


kherjee, for the Appellants. 


Mr. Anil Chandra Roy Chowdhurry, for 
the Orown. 


JUDGMENT.—For the purpose offde- 
ciding this appeal the general facts of the 
case are not material. 

Four persons, the two appellants and two 
Others named respectively Muhammad Sid- 
dique and Pannalal, were committed to the 
Sessions Judge at Alipore, on joint charges, 
The first three pleaded not guilty. Panna- 

lal pleaded guilty. The learned J udge 
accepted his plea, convicted him thereon 
and ordered that in view of his age and 
antecedents he should be detained in a 
Borstal institution. Further, he ordered 
that heshould be examined medically forth- 
with and after that had been done he 
would fix the period of detention. 

The case then proceeded against the other 
three, and among other witnesses Pannalal 
was called by the prosecution, and gave 
evidence on oath against them. All this 
took place on the same day. The trial pro- 
ceeded and three days later the medical re- 
porton Pannalal was received,and the learn- 
ed Judge fixed the period of his detention 
at three years. The trial was resumed, and 
eventually the Jury found a verdict of not 
guilty in favour of Mnhammad Siddique, 
and of guilty againstthe other two. The 
learned Judge accepted these verdicts, ac- 
quitted.Muhammad Siddique and sentenced 
each of the appellants tobe detained in a 
‘Berstal institution for three years. 

The only point of substance raised by the 
learned Advotate for the appellants was 
that Pannalal’s evidence was inadmissible 
because when he gave it he was an accused 
person and, therefore, was incempetent as a 
witness, 

In our opinion this contention is unsound, 
Section 5 of the Indian Oaths Act provides 
that it is unlawful in a criminal proceeding 
to administer an’oath tothe accused per- 
son. Section 342, Oriminal Procedure 
Code, gives power to the Oourt to examine 
he accused upon his trial for the purpose 


i ae GE ai. 2 “ 
MUHAMMAD YUSUF V, EMPEROR. 


143 
of enabling him to explain any circum- 
stances appearing in the evidence against 
him. Sub-section 4 provides that no oath 
shall be administered to the accused, 

Obviously this means that for the pur- 
poses of s, 342 no oath shall be administered 
and, equally obviously, it is restricted to 
an accused who is on trial in the proceed- 
ing to which the section is being applied. 
The very terms of the section show that it 
has no application to a person who may he 
accused in some other proceeding. {See 
Akhoy Kumar Mukerjee v. Emperor (1), 
Winsor v. Reg. (2), Empress v. Durant (3)}. 

The question, therefore, which we have to 
decide is, whether, at the time when Panna- 
lal gave his evidence, he was an accused 
person within the meaning of s. 342, 

The first point to note is that he was no 
longer a person who was accused only, but 
who had been convicted also. Chapter XXIII, 
Oriminal Procedure Oode, deals with trials 
before Oourts of Session. Section 268 pro- 
vides that all such trials shall be either by 
Jury or with the aid of assessors. Section 
271 provides that when the Court is ready 
to commence the trial, the charge shall be 
read out and explained to the accused, and 
he shall be asked whether he is guilty or 
claims to be tried. (In England this is 
called the time of arraignment, and was 
always quite distinct from the next stage . 
in the proceedings which is called excelu- 
sively the time of trial). If he pleads guil- 
ty, the plea shall be recorded, and he may 
be convicted thereon, 


Section 272 provides that if the accused 
refuses to, or does not plead, or if he claims 
tobe tried, the Oourt shall proceed to 
choose jurors, and to try the case, (The 
claim to be tried is called in English Law 
“ putting himself upon the country,” that 
is, he claims to be tried bya Jury). There- 
fore, the trial before a Oourt of Session 
commences immediately after the em- 
panelling of the Jury, when the prisoner is 
given in charge, When the charge is read 
out to him the accused has three courses 
offered tohim. He may plead guilty, or he 
may remain silent, or he may claim to be 
tried. The plea of “ not guilty "is not re- 
cognised by the Code. It is only when he 
remains silent, or when he claims to be tried 


(1) 45 Ind. Gas, 999; 45 O. 720; 270. L, J. 91; 22 O. 
W. N. 405; 19 Or. L. J. 663. 

(2) (1866) 1 Q. B. 390; 7 B. & 8.490; 35 L. J.M. O. 
161; 12 Jur. (N. 8.) 561; 14 L, T, (x. 8.) 567, 14 W. R. 
695; 10 Cox O. 0, 327, 

(3) 23 B. 213. 
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that the Oourt can proceed to empanel a 
Jury and try the case, The issue between 
him and the Crown has then’ and not till 
then been joint, andit is that issue which 
the Jury have to try. It is true that s. 271 
seems to give the Judge a discretion; when 
the accused pleads guilty, to accept the plea 
or not. But if the plea be not accepted there 
seems to be no sense in recording it. [See 
Khudiram Bose v. Emperor (4);, and if it be 
not accepted, there is no provision in the 
Code for proceeding with the trial, because 
8.272 doesnot apply where the accused has 
pleaded guilty. ` 

Section 271 seems to mean that where 
the accused pleads guilty, the Oourt need 
not necessarily record a conviction against 
him—his plea shall be recorded, and in a 
suitable case the Court may leave the mat- 
‘ter there and discharge him. In our opin- 
ion he cannot be tried, 


In England where the Oourt does not 
think it expedient in the interest of the ac- 
cused to convict him upon his own confes- 
sion, for example, where the charge is one 
of murder, the usual procedure is to advise 
him to withdraw his plea of guilty and to 
plead not guilty. 2 Hale’s Pleas of the 
Orown 225. But where he refuses to do 
this he cannot be tried. The practice some 
„times adopted in India, where there is a 
joint trial of refusing to accept the plea of 
guilty, and preceeding to try the accused, 
in order that his confession may be taken 


into consideration against his co-accused - 


under s. 30 of the Evidence Act, is, in our 
opinion, illegal and an abuse of the process 
of the Oourt. 

` It follows, therefore, that we are in dis- 
agreement with the decisions in Queen-Eim- 
press v. Chinna Pavucht (5), Sukdev Tewari 
v. King-Emperor (6), Kesho Singh v. Em- 
peror (7),in which it was decided that the 
trial of an accused person does not neces- 


sarily end with his plea of guilty and in 


agreement with those in Queen-Empress v. 
Lakshmayya Pandaram (8), Queen-Empress 
v. Parbhu (9), Queen-Empress v. Paltan (10), 
Emperor v. Kheoraj (11), Queen-Empress v, 


a) 3 Ind, Oas.625;9 O.L.J.55 at p,72; 10 Or, L. 
25 


5) 23 M. 151; 2 Weir 747. 
6) 4 Ind. Cas. 57; 13 O. W. N. 552; 9 O. L. J. 291;10 
Or. L. J. 484. - 
(7) 40 Ind. Oas, 742; 18 Or: L. J. 742; 200, 0, 136, 
8) 22 M. 491; 2 Weir 746. 
t A.524; A. W.N. (1895) 111. 
A..53; A. W. N. (1900) 192. 
A A. W. N. (1908) 241; 5 A. L. J. 505; 4 
Or. L. J. 38 $ 
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Pahuji (12), and the judgment of Sir Ar- 
nold White, O..J. in Subrahmania Atyar v. 
Emperor (13), in which it was decided that 
where an accused person pleads guilty he is 
not on trial and cannot be tried. 

After a plea of guilty there is nothing in 
issue to be tried between the Crown and the 
prisoner at the Bar; a fortiori, after his plea . 
of guilty has been accepted ; Khudiram 
Bose v. Emperor (4), (Supra) per Brett, J., 
at page 72* and the reason is stronger. still 
if he bas been convicted upon his own 
confession, that is to say,upon his plea of — 
guilty. | 

When a person has been pleaded guilty he 
ceases ipso facto to be an accused person. 
There would be no sense in continuing to ` 
accuse him of, or charge him with commit- 
ting an offence, after he had pleaded guilty . 
to having done it still more certain is it, 
that he ceases to be an accused person when 
he has been convicted. The very terms of ` 
s. 342 show that it cannot be applied to a 
convicted person. 

All the cases to which we have referred 
are distinguishable from the present case, 
because the accused Pannalal had been con- 
victed, and had been sentenced to be de-- 
tained-in a Borstal institution before he was 
called to give evidence for the prosecution, 
although the actualterm of his detention, 
had not been fixed -by the learned 
Judge. It is clear, therefore, that he was a 
competent witness. It is, however, always 
desirable to pass sentence completely, be- 
fore calling oneaccusedin a joint trial to 
give evidence against his co-accused. ‘ So 
that the witness may give his evidence with 
a mind free of all corrupt influence which 
the fear of impending punishment, and the 
desire to obtain immunity to himself at the 
expense of the prisoner might otherwise 
produce’— Winsorv. Reg.(14), per Cockburn, 
©. J., at pages 311-2}. But this course is not 
essential, Reg. v. Pyne (15). 

For these reasons this appeal is dis- 
missed. 7 


A. Appeal dismissed, 
(12) 19 B. 195. 

(13) 25 M. 61; 11M. L, J. 233; 3 Bom, L. R. 540; 
28 I. y 257; 5 O. W. N. 866; 2 Weir 271; 8 Sar. 160 
(P. O.). 

(14) S Q. B. 289; 35 L. J. M. O. 121; 12. Jur. 
N. 8.) 91; 14 L. T. (Ne 8.) 295; 14 W. R. 423. 

(15) (1845) 1 Cox O. O. R. 339. i 
*Page of 9 O. L. J.—[Ed.]} 
{Pages of (1866) 1 Q. B.—[Ed,] 
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MADRAS HIGH COURT. 
FULL BENCH, 

e January 19, 1931, 
Present:—Sir Horace Owen Compton 
Beasley, Kr., Chief Justice, Mr. Justice 
Reilly and Mr. Justice Sundaram Ohétty. 
In the matter of A. a lst GRADE 

PLEADER, VELLORE. 

Legal Practitioners Act (XVIII of 1879), s. 18 (£) 
(b)—Asking for adjournments merely to delay course 
of justice—Gross misconduct—Practitioner, whether 
bound to follow client's instructions blindly—Duty 
towards Court. 

A legal practitioner who asks for adjournments 
on different occasions merely to delay the course of 
justice with deliberate intention is guilty of grossly 
improper conduct, and renders himself liable to 
punishment. |p. 147, col. 1.] 

Per Beasley,C. J.—It is not the duty of a legal prac- 
titioner to follow blindly every instruction his client 
gives him. Thatis an entire misapprehension of the 
duty ofa legal practitioner. He has not only got a 
duty towards his client but he has got a duty towards 
the Court and itishis duty to see that the case is 
fairly and honestly conducted. He must nottrick or 
deceive the Oourt or attempt to gain for his client an 
advantage by dishonest means. To attempt to obtain 
adjournments by misrepresentations and to put 
forward a purpose which the legal practitioner 
knows will never be carried out is to attempt to gain 
and to gain an advantage by a trick and a very dis- 
honest ome too. [p. 146, col. 2.] 


The Advocate-General, for the Orowa. 
Messrs. L. A. Govindaraghava Ayyar and 
P. S. Ramachandra Ayyar, for the Pleader. 

JUDGMENT, 

Beasley, C. J.—This matter comes be- 
fore us under s. 13 (b) and (f) of the Legal 
. Practitioners Act. The charge against the 
legal practitioner here is that on three differ- 
ent occasions he applied for adjournment 
in the Court of the Sub-Magistrate at 
Polur on the ground that the High Oourt 
would be moved fora transfer of the case 
and that he took no steps at all on those 
occasions either himself or by means òf his 
. client to move the High Oourt. It is 
charged against him that he applied for 
those adjournments with the deliberate 
intention of delaying the course of justice. 
Iam quite satisfied that if that is proved 
against a legal practitioner that he deliber- 
ately for the purpose of impending the 
course of justice makesa statement toa 
Oourt which he knows or believes to be 
untrue and thereby gains an advantage for 
his client, he is guilty for grossly improper 
conduct and as such renders himself 
liable to be dealt with by the High Court. 
In this case, of course, it is not suggested 
that he has been guilty of fraudulent con- 
duct in the sense that the word “fraudu- 
lent” is usually used but it is alleged that 
his conduct has-been grossly improper. 
The three dates upon which the legal 


*  131—10 


In the matter of a aler GRADH BEBADER, VELLORE. 


145 


ractitioner applied for adjournments are 
the 8th February, 1930, the 27th May, 1930, 
and the 24th June, 1930, His client was 
charged with the offence of criminal breach 
of trust. On the 4th October, 1929, appear- 
ance was entered on behalf of the accused 
person by the legal practitioner in this 
case. Previous to this the accused in 
Magistrate's Oourt had obtained an ad- 
journment and actually presented a peti- 
tion to the District Magistrate which was 
rejected. After the legal practitioner had 
entered his appearance on behalf of his client, 
the client applied for adjournments twice on 
his own behalf for the purpose of moving 
the High Court and one adjournment was 
granted and the other refused by on neither 
occasion were any steps taken to move 
the High Court and it is highly improbable 
that the practitioner was unaware of this. 
Then we come to the three occasions upon 
which the practitioner himeelf on behalf 
of his client presented petitions for adjourne 
ment, The first, as I have already stated, 
was on the 8th February of this year. The 
reason assigned then for an adjournment 
for the purpose of moving the High Court 
was because it was contended on behalf of 
the accused that the offence with which the 
accused was charged was not one ofcriminal 
preach of trust but one of cheating under 
s, 420, Indian Penal Oode, and that the Sub- 
Magistrate of Polur had, therefore, no juris- 
diction to entertain to that charge. 
An adjournment was granted for the 
purpose of taking that question up to the 
High Oourt but no steps were taken either 
by the legal practitioner or by his client. 
Then on the 27th May one of the defence 
witnesses. was available in Court and ready 
to be examined. But the accused did not 
wish that witness to be examined as the 
other defence witnesses were not ready and 
an adjournment was asked for the purpose 
of having all the defence witnesses sum- 
moned and examined on the same day. 
That application was refused by the Magis- 
trate. Then an adjournment was asked for 
by the leagal practitioner for the purpose 
of making an application to the High Court 
against that order and it was granted. It 
does not seem to me to have been reasonable 
to ask for an adjournment of the case to some 
future date in order to examine all the 
defence witnesses. One of the defence 
witnesses was there and he could have been 
examined but it has been stated on behalf 
of the legal practitioner by Mr, 4 
Govindaraghava Ayyar that it was probably 
becacuse it was thought more convenient 
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to call the defence witnesses in a certain 
order. However that may be, no steps were 
taken to move the High Oourt in the matter 
go that that we have here the second occasion 
on which tho legal practitioner asked for an 
adjournment for a purpose which was never 
carried out. The third occasion was on 
the 24th June of this year. The case had 
been adjourned for hearing tothe 2lst June 
by the Sub-Magistrate and on that date the 
accused sent a telegram stating that he was 
ill and unable to attend Court. The Magis- 
trate who had by this time formed a reason- 
able opinion with regard to the tactics being 
pursued by the accused would not accept 
that statement of the telegram or the excuse 
and ordered the accused to be brought to 
Court on a non-bailable warrant and he was 
produced in Oourt on the 24th June, With 
him came a medical certificate granted by a 
+ local dispensary showing that theaccused had 
attended as an out-patient that dispensary 
on-the 21st June, the yery day when the case 
should have been taken up by the Magistrate, 
but‘ the nature of the illness from which the 
accused in:that case was suffering was not 
stated in the certificate. With that certi- 
ficate before him and the previous history 
of: the case in his mind, the Magistrate 
refused to grant bail to the accused. There- 
upon he was again asked by the practitioner 
for an adjournment again for the purpose of 
moving the High Court, That he refused 
to grant but later on in the same day he 
granted an adjournment for fourteen days 
for the purpose of the High Court being 
moved. After thirteen days had elapsed 
and no steps whatever had been taken to 
move the High Oourt the practitioner 
withdrew from thecase. That was on the 
7th July, 1930. The charge against the 
practitioner is that he was not acting 
dona fide in the matter and that he knew per- 
fectly well when he asked for adjournment 
for the purpose of moving the High Oourt 
and obtained them that that purpose was 
not going to be carried out and that he, 
therefore, impeded the course of justice, 
This, of course, isnot a matter of direct 
evidence at all. One cannot look into the 
mind of the practitioner and say how much 
he know, how much he did not know of 
‘what his intention was. 
to be gathered from the circumstances of 
the case andif the inference is so strong 
that it leads us to the conclusion that he 
knew perfectly well when he asked for 
adjournment and obtained them that the 
purpose for which the adjournments were 
asked was not going to be carried out then 
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he has been guilty of grossly imprope? 
conduct, The facts of the case here ar 
that to the practitioners knowledg® 
obviously before he himself commenced 
asking for adjournments, his client had 
twice asked for adjournment for the purpose 
of moving the High Court but had taken 
no steps whatever in the matter. Then he 
himself asked for an adjournment fora 
similar purpose and that purpose was not 
carried out, That was repeated a second 
time and it was repeated a third time. 
With the knowledge the legal practitioner 
had before him of what his client had done 
before he never started making applications 
on his behalf and with the knowledge that 
on the first occasion on which he himself 
gained an adjournment no attempt was 
madeto move the High Oourt or on the 
second occasion, on the third occasion the | 
inference is well nigh irresistible that he 
knew perfectly well when he asked for the 
adjournment that he was rutting forward 
a-misrepresentation for the purpose of 
gaining a benefit for his client and. that the 
High Gourt would never be moved by him. 
In his written explanation he says that he 
did this on the instructions. of his. client, 
He seems to think that it is the duty ofa 
legal practitioner blindly to follow every 
instruction his client gives him. That is 
an entire misapprehension of the duty ofa 
legal practitioner. He has not only gota 
duty towards his client but he has got a 
duty towards the Oourt and it is his duty - 
to see that the case is fairly and honestly 
conducted. He must not trick or deceive 
the Court or attempt to gain for his, client 
an advantage by dishonest means, To 
attempt to obtain adjournments by mis- 
representations and to put forward a pur- 
pose which the legal practitioner knows 
will never be carried out is to attempt. to 


‘gain and to gain an advantage by a trick 


and avery dishonest one too. It is to be 
noted also that in his written explanation 
he says that he withdrew from the case 
because his client was in want of funds and 
that his client's creditors were pressing 
him on towards insolvency. That must 
mean that if his client had not been in - 
need of funds and his ‘creditors had not 
been pressing him towards insolvency he 
would have remained in the case as his 
legal practitioner. Before the District 
Magistrate upon whose report this case has 
come before us, a totally different explana- 
tion was given, namely, that the practi- 
tioner then realised that his client’s conduct 


‘was not bona fide. It need hardly be pointed 
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Out thgt these two” explanations appear 
to be quite contradictory. In my view, the 
charge against the legal practitioner has 
been"proved and amounts to grossly im- 
proper conduct and for that conduct he 
must be punished. This is so far as I 
know the firstcase of this kind that has 
ever been before this Oourt and I do not 
think that we should makea very serious 
example ofthe Pleader. I think that one 
very useful purpose willhave been achieved 
by it being brought home to some of the: 
members of the legal profession that they 
are under a duty to the Oourt. They must 
not mislead the Court, They must not 
ask for adjournments for their clients when 
they know that the reasons they are putting 
forward are untrue or have reason to 
believe are untrue. They must only make 
applications which they believe to be well- 
founded. I think that this case will cer- 
tainly serve a very useful purpose in 
bringing to the notice oflegal practitioners, 
-the majority of whom of course I feel sure 
do not require such & thing to be brought 
to their notice, that this is not conduct 
which can be tolerated by the High Court. 
The punishment which, in my opinion, 
should be inflicted upon the Pleader Mr.... 
is that he be suspended from practice for 
a period of three months, 
Reilly, J.—1 agree, 
Sundaram Chetty, J.—I agree, 

NS, & a. Order accordingly. 
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MADRAS HIGH COURT. 
REFERRED Triat No. 80 oF 1930. 
OURIMINAL APPEAL No, 323 oF 1930. 
September 25, 1930. 
Present:—Sir Horace Owen Compton Beasley 
Kr., Obief Justice and Mr. Justice Walsh, 
KANAGA KOSVAN alias 
KONAKAOHALA KOSAVAN—AcousEp— 
PETITIONSR 
versus 
EMPHROR—ObppositT# PARTY. 

Penal Code (Act XLV of 1860), ss. 299, 800, Hxcep. 
b, 804, Part I—Accused killing person above 18 years 
of age with deceased's consent—Offence—Culpable 
homicide not amounting to murder. 

Where the accused killed a woman above the age 
of 18 years, at her request and with her consent : 

Held, that the accused was entitled to the benefit 
of Excep. 5to s. 302, Penal QUode, and was guilty of 
culpable homicide not amounting to murder punish- 
able under the earlier partof s. 304, Penal Oode. [p. 


150, col, 1.) 4 7 t 
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Rurnagat (2), Queen-H mpress v. Nayamuddin (3) 
Ujgar Singh v. Emperor (4), Emperor v. Ram Dyal 
(6), Emperor v. Vidyasagar Pande (7) and Masum Ali 
v. Emperor (8), referred to. z 
‘Emperor v. Bharat Bepari (5), distinguished, 

Trial referred by the Oourt of Sessions 
of the Coimbatore Divison, for confirmation 
ofthe sentence of death passed upon the 
prisoner in Oase No. 53 of 1930. 

Mr. K..K. Sridharan, for the Accused. 

The Acting Public Prosecutor, for the 


Orown. 
JUDGMENT. 

Beasley, C. J.—The appellant was con- 
victed in the Sessions Court of Coimbatore 
of the offence of murder and sentenced to 
death. Thecharge against him was that 
on the 13th November, 1929, he murdered a 
woman named Unnamalaion a road be- 
tween two villages not far from the village 
of Aranapalayam. The murder is alleged 
to have taken place between cock-crowing 
time and just after dawn because at the 
latter time P. W. No. 7 was informed that a 
woman was lying deadon the road to the 
north of the village and he went and saw 
the body which lay about two furlongs from 
his house. He identified the body as being 
that of a woman who had taken her meals 
and slept inhis house the provious night 
and had left the house a little before cock- 
crow together with the appellant. The 
woman and the appellant had come to the 
house the evening before and they asked 
for food and it was given to them and then 
the woman and the appellant slept on the 
«pial that night. If the evidence of this 

< witness isto be believed—and there is no 
apparent reason for disbelievingit—then the 
deceased was last seen in the company of 
the appellant very shortly before the hour 
at which she was murdered. The evidence 
does not stop there because there are other 
prosecution witnesses who speak to ners 
wo 
days before the occurrence they went to the 
house of P. W. No. 6 at Okkilipalayam and 
asked to be allowed to sleep on his pial and 
were allowed to do so and left the following 
morning. Prosecution witness No. 14 says 


_that he saw them both together on the 7th 


November and P. W. No. 16 saw them toge- 
ther in October-November. The evidence of 
- these witnesses can be believed and indeed 
it in not disputed by the appellant that they 
did visit the house of P. W. No.6 and the 
house of P. W. No.7 on the days when those 
witnesses say they did, for he had made a 
“long statement Ex. E. in which he admits 
having done so. Thisconfession was sub- 
sequently retracted. His case in this cops 
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fession is. as. follows:—The deceased was 
trying in various places to find a house to 
live in. He accompanied her to those places 
but no house. was available. They were 
travelling about from one place to another. 
On the day of occurrence at about 5 o'clock 
in the morning after leaving P. W. No. T's 
. house the deceased sat down at the junction 
of the Arasapalayam and Seerapalayam 
roads refusing to go to her village to which 
she had been advised by the appellant to 
return. He endeavoured to pursuade her 
to go to her village saying that they. had 
‘gone about for fiveor six days in search of 
house but had found none.but she lay down 
and refused to get up. He sat by her, held 
her by her hand and.tried to make her get 
up. Hesaidto her, “On account of you 
‘they are scandalising me too. I-cannot be 
-here any longer.” She refused to go and 
lay down. She took the knife out of his 
waist, put it into his hand and asked him 
-to cut and throw her away and be off. He 
said he would not do so but she seized the 
“dhoti he was wearing and urged him to cut 
.-her. Thereupon he cut her neck with the 
Knife, While she was holding his dhoti the 
-knife hit her first on the left shoulder and 
caused an injury. He then went away to 
his villagetaking the knife with him and 
when the Police questioned him he-gave the 
knife to them on Wednesday. 
The learned Sessions Judge came to the 
-conclusion that this confession Ex, E was a 
voluntary one and with that conclusion I 
entirely agree, Prosecution witness No; 1, the 
Stationary Sub-Magistrate who recorded the 
confession, says that he warned the accused 
that he was not bound to make any state- 
mentand that any statement he made might 
be used against him. The appellant had 
been sent onthe 28th November, 1929, to 
.the witness by the Podanur Police for re- 
mand and he also received arequisition from 
the Sub-Inspéctor to record his confession ; 
but the witness did not record it on thatday 
as the appellant had upto that .time been 
in Police custody but examined him two 
days later in the meantime remanding him 
to the Central Jail, Coimbatore. There is 
no reason to suppose that the confession was 
other than a voluntary one. The body of the 
deceased woman was not officially discovered 
until the 15th although -witnesses for the 
prosecution had seen it on the 14th without 
telling the authorities about it Prosecution 
Witness No. 7’s evidence is corroborated by 
that of P. W.-No. 8, and the dead body was 
seen by P. Ws, Nos. 9,10, 11 and 12. It was 
-P.W No. 12 who, gave P.W. No. 13 the 
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. village Munsif the- information about the 


corpse on the 15th November. The corpse 
had two injuries, a cut wound on the neck 
and one on the shoulder. a > 

The earlier history of the relationship 


-between the appellant and the deceased 


woman is that the appellant appears to have 
kept her up to some four years before the 
murder but there is no apparant motive for 
the murder though it is suggested by the 
prosecution that the appellant feeling that 
the deceased was an embarrassment murder- 
ed her in order to get.rid of her. As against 
this theory there is the statement of the 
appellant that he was willingly accompany- 
ing the deceased during the last days of 
her life. An attempt was made to support 
the case against the appellant by evidence 
with regard to a gold bangle which, it is 
alleged, was in the possession of the deceas- 
ed at the time of her murder. : 
This bangle was recovered from the ap- 


.pellant's mother by the Police when the 


appellant accompanied by the Police ask- 
ed his mother to give up the bangle to them 
but the evidence does not, in my view,prove 


-that the deceased woman had the bangle at 


the time of the murder. The bangle is an 
ordinary thin-goldone of which there are 
many thousands and is one which is ordi- 
narily worn by a male and I am not satisfi- 
ed that it was on the dead body of -the de~ 
ceased at this time. There-can be no -dis- 
pute about the ownership of M, O. No. 1 in 
view of the fact that it was at the request 
of:the appellant delivered to the Police. But 
there is no satisfactory evidence to show 
that the deceased had the bangle on when 
she died. An endeavour was made by the 
defence in the Sessions Court to show that 
the body was not the body of the woman 
seen inthe "company of the appellant but, 
in my view, the evidence of the witnesses | 
who saw her in the company of the appel- 
‘lant the night before, namely .P, Ws. Nos. 7 
and 8 sufficiently identifies the corpse as 
that of the woman who stayed in P. W. No. 
7's house the night before. The appellant 
attempted after retracting his confession to 
set up an alibi but the evidence in support 
of. it is obviously falee. The learned Ses- 
sions-Judge says that he cannot bring him- 
self to believe that the deceased wasa con- 
senting party to the murder and he, theré- 
fore, disbelieves that part of the appellant's 
confession. although he believes-most.of the 
other facts stated in it, There are no eyé-wit- 


“nesses'of ‘the killing of this unfortunate - 


woman and the possibility that she. may. 


-have asked the appellant to -kill her cannot 
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be dismissed altogether in view of the fact 
that this unfortunate woman had been wan- 
dering about from place to place according 
to the confession trying to find a house in 
which to live but unsuccessfully. It is not 
impossible that under these circumstances 
feeling desparate and depressed she asked 
the appellant to kill her and thereis no real 
motive proved by the prosecution for the 
appellant deliberated killing her of hisown 
free will. I think that in this state of 
affairs he must be given the benefit of the 
doubt and that the whole of his confession 
must be accepted and that I must find that 
he killed the deceased at her request. What 
then, is the legal position? It is argued on 
his behalf that on these facts the appellant 
is entitled to the benefit of Exception 5 to 
s. 300, Indian Penal Code. It reads as fol- 
lows :— 

“ Oulpable homicide is not murder when 
the person whose death is caused, being 
above the age of eighteen years, suffers 
death or takes the risk of death with his own 
consent.” 

From the evidence it is obvious that the 
deceased was more than 18 years of age and 
she was, therefore, able to consent to her 
killing. Several authorities on this point 
were referred to and all of them seem fo me 
clearly to support the appellant's contention. 
‘The first of these is Queen v. Baboolun Hij- 
rah (1), where it was held that if a man 
above the age of 18 years submits himself 
to emasculation, performed neither by a 
skilful hand, nor in the least dangerous way, 
and dies from the injury the persons con- 
cerned in the act are guilty of culpable 
homicide not amounting to murder. In 
Queen v. Anunto Rurnagat (2), the accused 
aud his wife being overwhelmed with grief 
for the loss of their child determined to kill 
themselves. His wife made repeated re- 
quests to him that he should kill her and 
after a time he did so by striking her three 
blows witha adze. The Sessions Judge who 
tried the case was of the opinion that Excep- 
tion 5tos 300, Oriminal Procedure Oode,did 
not apply to the case because he was of the 
opinion that the woman was killed whilst 
she was asleep ; but on appeal it was held 
that the case did come within Exception 
5 to s. 300, Indian Penal Oode, and that 
the accused was guilty of culpable homicide 
not amounting to murder punishable under 
B. 304, Indian Penal Code. Then there is 
Queen: Empress v. Nayamuddin (3), where 

(1) 5 W.R.7 Or. 

2) 6 W. R. 57 Oi. 

(3) 18 0, 484. 
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‘in a case in which it was found that accused 
persons were guilty of rioting armed with ` 
deadly weapons in a premeditated and prear- 
ranged fight which appeared to be a regu- 
lar pitched battle or trial of strength be- ' 
tween the two parties concerned in the riot 
and that in the course of the riot and in 
-prosecution of the common object of the 
assembly, one of the accused attempted to. 
kill a man under such circumstancés that 
his act amounted to attempt to murder, the 
question arose whether that act could be’ 
said to bear & lose grave character by reason 
of Exception 5 to s. 300, Indian Penal Code, 
and it was held that the case did not fall 
within the exception. O'Kinealy, J., was of 
the opinion that before Exception 5 can be 
applied, it must be found that the person 
killed was, with a full knowledge of the 
facts, determined to suffer death or take the 
Tisk of death and that this determination 
continued ap to,and existed at the moment 
of his death. In Ujgar Singh v, Emperor 
(4), the accused killed his step-father, who 
was an infirm old man, with his consent in 
order to involve some of their enemies in 
trouble by charging them with the murder 
and it was held that the case was covered 
by Exception 5 to 8.2300, Indian Penal Oode, 
and that the accused was guilty of an offence 
under s. 304 of of the Penal Oode. In Em. 
peror v. Bharat Bepari (5), the accused, the 
parents of a child, offered the child to the 
crocodilesin a tank in the belief that though 
the child would be taken away, it would be 
returned uuharmed and thereafter would 
lead a charmed life and attain toa good 
old age it was held that they were guilty 
of an offence under the latter part of s. 304, 
Todian Penal Oode. This casa, of course, 
isnot strictly io point as this was not a case 
of Exception 5 to s. 300,Indian Penal Code, 
In Emperor v. Ram Dayal (6), it was held 
that persons actively assisting a Hindu 
widow in becoming a sati are guilty of the 
offence of abetment of suicide as defined in 
s. 306, Indian Penal Code, ina Emperor v. 
Vidyasagar Pande (1), Emperor y. Ram Dayal 
(6) was followed. In Masum Ali v. Emperor 
(è) a case very much in point the accused 


T (4) 48 Ind. Cas. 413; 45 P. R. 1917 Or; 19 Or. L, J; 


185. 
(5) 62 Ind. Cas, 414; 33 O. L. J. 119; 250. W. N. 


676; 22 Or, L. J. 926. 
(6) 21 Ind. Cas. 682; 36 A. 26; 11 A. L, J. 997; 14 


Or. L. J. 634, 
(7) 112 Ind. Cas. 363; A. I. R. 1928 Pat. 497; 9 By. 
L.T. 683; 29 Or. L. J. 1035; Ind. Rul. (1928) Pat. 2 
8 Pat. 74. ; 
(9) 117 Ind, Oas. 890; A.I. R. 1929 Lah 50; Ind, 
“Rul, (1929) Lab, 714; 30 Or, Lid, 855, . 
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strangled.his. beloved aged.16 years to death 
upon their decision to die together in des- 
-pair ofthe future separation and feeling 
that they could not live apart and it was 
held that this was-essentially the case where 
the spirit,if not theletter of Exception 5 
may be applied and though convicted of 
murder, the sentence should be transporta- 
tion for life.. Had the murdered girl been 
above the age of 16, the offence would have 
‘been culpable homicide not amounting to 
murder. There is an unreported Madras case 
viz, Criminal. Petition Oase Ne. 646 of 
, 1925 where the wife. was beaten to death in 
.the belief that it would drive the devil out 
‘of her and it was held.that the accused was 
guilty of an offence under s. 304, Indian 
Penal Oode. | 
It is obvious. from all these authorities, 
. ‘the facts of this ease being asi have found 
them, the appellant is entitled to the bene- 
fit of. Exception.5 to s. 300, Indian Penal 
Oode,and must be convicted only of culpable 
homicide not amounting to murder under 
the earliar part of s. 304, Indian Penal Code, 
His conviction under s. 302 of the Indian 
Penal Oode must.be set aside , and also 
the, sentence of death passed upon him and 
in respect of this conviction under s. 304, 
Indian Penal Code, earlier part, he must re- 
ceive the maximum sentence namely trans- 
: portation for life. 
`- Walsh, J.—I agree. 
N68. & A. ` Conviction altered. 





MADRAS.HIGH COURT. 
Orvin AppraL No. 537 oF 1925, 
November 17, 1930, 
Present:—Mr, Justice- Reilly and 
Mr. Justice Anantakrishna Ayyar. 
VELLAOHAMI CHETTI—APPELLANT 


versus J 
ARUNAOHALAM OHETTI (nmap) 
AND OTHERS-—-RESPONDENTS. - 
. Provincial Insolvency Act (V ef 1920), ss, 42, 48— 
Insolvent applying for extension of time within time 
-fixed for applicatien for discharge—Order refusing 
extension and annulling adjudication, legality of— 
` Procedure to be eae ‘should treat applica- 
tion as one for discharge or allow timeto make immedi- 
“ate appNeation. “°° `: ; 

The penalty of annulment under e, 43, Provincial 
Tnselvency Act, is not intended fer-insolvents coming 
before the Court in. time and applying for extension 
-of time for applying for discharge. If the Court is 
‘net prepared tó extend time in such a ease it may 
properly treat the spplication as one for discharge 
` - or should allow the insolventto make an immediate 


application fordischétge: © 
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Appeal against an order of the District 
Court,. West Tanjore, at Tenjore, dated the 
28th April, 1925, A 

Mr. K. Chandrasekharan for:Mr. ©, A, 
Seshagiri Sastri, for the Appellant. 

Messrs. R, Gopalaswami Ayyangar and 
S. R, Muthuswami Ayyar, for the Respond- 
ents, 

JUDGMENT. —The insolvent in this 
case within the time fixed for his applica- 
tion for dischargeapplied for extension of 
that time, The learned District Judge 
refused to grant an extension and annulled 
the adjudication. - The latter part of his 
order . annulling the adjudication does not 
appear to us to have been proper. The 
insolvent, though he may not have applied 
for discharge in so. many words, had sub: 


-mitted himself tothe Gourt and. expressed 


his desire to apply for a discharge, an ap- 
plication which would involve the investi- 
gation. and consideration. of his conduct 
.by the Oourt. .As the learned District 
Judge was not prepared to extend. the 
time he might properly have treated the 
insolvent’s application for time as an appli- 
cation for discharge or should have allowed 
the insolvent to make. an immediate appli- 


cation for discharge if that. was thought 


formally necessary. The penalty of annul- 
ment under s. 43 of the Act . does not 
appear to be intended for insolvents who 
come before the Court in time and submit 
themselves to the discipliné of the Court. 

But the learned Judge was-right in 
his view that this was not a case for imme- 
-diate discharge. Indeed absolute discharge 
could not have been granted uader the 

ct, 

The order of annulment is set aside and 


.the petition is remanded to the District 


Judge, who should now consider on. what 
conditions, if any, the insolvent . should be 
discharged. 

There will be no order as to costs in this 


appeal. 


N.S. & A, Order set aside, 


-Petition remanded, 
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MADRAS HIGH COURT. 
Orvit AppaaL No, 330 oF 1825, 
December 2, 1930. 

Present :—Mr. Justice Wallace and 
Mr. Justice Krishnan Pandalai. 
RAMAKRISHNA AYYAR—DEFENDANT— 
APPELLANT 
versus 
RAGHUNATHA AYYAR AND ANOTHER— 
PLAINTIFF8— RESPONDENTS, 


Civil Proeedure Code (Act V of 1908), s. 35, O. 
XXXIV,r. 5—Mortgage suit—Costs—Power of Court to 


grant personal decree for costs against party who is not - 


mortgagor. 

Though as between mortgagees and mortgagors in 
a mortgage decree, no separate order making the 
defendant-mortgagors personally liable for the costs 
can be passed, yet it is not illegal to award a per- 
sonal decree for costs against a party tothe suit who 
is not himself the mortgagor. 


Appeal against a decree of the Sub- 
Judge, Ottapalam,dated the 25th November, 


Mr.C. V. Mahadeva Ayyar, for the Ap- 
pellant. 

Mr. P. R. Ramakrishna Ayyar, for the 
Respondents. 

JUDGMENT.—This is an_ appeal 
against the judgment of the learned Subor- 
dinate Judge of Ottapalam in a mortgage 
suit. The appeal relates to the matter of 
costs only,the learned Judgehaving decreed, 
inter alia, that the 5th defendant do be 
liable personally for the costs of the suit. 
The 5th defendant is the appellant. He was 
not one of the mortgagors, these being 
defendants Nos.1,2 and 3. He came on 
record on his own petition as a purchaser 
of the interest of the 2nd defendant in the 
property. Having come on the record, he 
adopted, we are told, the written statement 
of the 2nd defendant when the case came on 
for trial the 2nd defendant did not contest 
and was ex parte, and the 5th defendant 
proceeded to contest the suit, his chief con- 
tention being that the plaintiffs were benamt- 
dars for the 4th defendant who, he said, is 
the real owner of the mortgage under an as- 
signment-deed, Ex, B. The learned Judge 
found that this contention was frivolous and 
vexatious, and obviously for that reason he 
has directed that the 5th defendant do be 
personally liable for the costs of the suit. 
The contention put forward on his behalf is 
that the learned Judge's order is illegal, 
because the costs in a mortgage suit, are 
primarily provided for in the mortgage 
decree itself, and that in fact in the decree 
in this suit theses costs have been provided 
for in para. 2 of the decree to be met out 
of the mortgaged properly, inthe first in- 


tance, while it may be correct according te - 
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various authorities which the learned Ad- 
vocate has cited before us that as between 
mortgagee and mortgagor in a mortgage 
decree of this kind no separate order mak- 
ing the defendant-mortgagors personally 
liable for the costs can be passed we have 
not been referred to any authority which 
lays down that it is illegal to award a per- 
sonal decree for costs against a party to 
the suit who is not himself the 
mortgagor. That being so, the only ques- 
tion remaining is, whether we can say that 
the decree of the lower Oourt regarding 
these costs is so perverse asto amount toa 
negation of the judicial discretion which 
is vested in thetrial Court in the matter of 
costs. In the circumstances of the case, we 
are not prepared to say that that is so. In 
these circumstances, we hold that the ap- 
peal must fail and it is dismissed with 
costs, 


N.8,& A, Appeal dimissed. 


MADRAS HIGH COURT. 
Orvin APPEAL No. 336 oF 1929. 
September 8, 1930. 

Present :—Mr. Justice Reilly and 
Mr. Justice Anantakrishna Ayyar. 
PASUPULETI BANGARAYYA AND OTHERS 
— APPELLANTS 


À versus 
Sree NALLAPPARAJU VENKATA 


SUBBARAJU AND ọrangs—RESPONDENTS. 
Registration Act (XVI of 1908), s. 17—Deed trans- 
ferring mortgage decree, whether requires registra- 


tion. 
Where a deed transferring a decree does not dis- 


close on its face what kind of decree is transferred, it 
cannot be made inadmissible, because it is notregis- 


tered. ; 
A deed transferring a mortgage decree does 


not require registration. A 
Jiwan Ali Beg v. Basa Mal (1), reliod on. 


Appeal against an order of the District 
Gourt, East Godaveri, at Rajahmundry, 
dated the 13th August, 1929. 

Mr. M. Appa Rao, for the Appellants. 

Mr. N. Rama Rao, for the Respondents. 

JUDGMENT.—Boefore Ist April, 1930, 
there was a conflict of opinion between the 
Bombay High Oourt on the one hand and 
the Oalcutta, Allahabad and Lahore High 
Qourts on the other on the question whether 
a desd transferring a mortgage-deed requir- 
ed registration, the view of the latter. three 
High Oouris being that registration was 
unnecessary. Thera appears to be no re- 
ported decision of this Qourt on the ques 
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tion. As the preponderance of -authority is 
in favour of the view that registration was 
unnecessary, and, as the transfer-deed in 
this case does not onits face disclose what 
kind of decree is transferred and so may 
be covered by the view of the Full Bench of 
the Allahabad High Court in Jiwan Ali Beg 
v. Basa Mal (|), we are not prepared to say 
that the transfer-deed was inadmissible 
because it was not registered, 
This appeal is dismissed with costs. 


N. B. & A. Appeal dismissed. 
(1) 9 A, 108; A. W. N, (1886) 310. 


r 





MADRAS HIGH COURT. 
Sxconp O1vit APPEAL No. 2082 or 1927, 
December 17, 1930. 

Present :—Mr. Justice Madhavan Nair, 
GORTI BRAHMAYYA—APPELLANT 


versus 
PERUMALLA SUBBARAYUDU 
AND OTHERS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 82—Mort- 
gage—Purchase by mortgagee of part of mortgaged 
property at auction-sale—Mortgage-debt, whether pro- 
portionately reduced—Invalidity of sale, effect of. 

When a mortgagee buys at auction the equity of 
redemption in a part of the mortgaged property, such 
purchase has, in the absence of fraud, the effect of 
discharging and extinguishing that portion of the 
mortgage-debt which was chargeable on the property 

urchased by him, that is to say, a portion of the 
vebt which bears the same raito to the whole amount 
of the debtas the value of the property purchased 
bears to the value of the whole property comprised in 
the mortgage. But this principle hasno application 
where there is no valid salein favour of mortgagee. 


Bisheshur Dial v. Ram Sarup (1), approved. 
Ponnambala Pillai v. Annamalai Chettiar (2), 
referred to. . 


Second appeal against the decree of the 
District Oourt, West Godaveri, at Ellore, 
in A. 8. No. 690 of 1926, 

Mr. V. Viyyanna, for the Appellant. 

Mr. Ch. Raghava Rao, for the Respond- 


ent. 

JUDGMENT —The 6th defendant is 
the appellant. The lst defendant was the 
owner of two items of property. The first 
item was mortgaged to one Moseh After- 
wards the lst defendant and his sons mert- 
gaged the same item and the second item to 
the plaintif under Ex. A dated 3rd March 
1915. The lst defendant then became an 
insolvent and the Offcial Receiver brought 
these two items to sale. The 6th defendant 


' purchased the first item subject to the prior . 


mortgage of Moseh and the plaintiff pur- 
chased the second item, 
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Receiver has executed a sale-deed to the 
6th defendant but no sale-deed has been 
executed to the plaintiff. 

The suit out of which this second appeal 
arises was instituted by the plaintiff to 
recover the sum of money due upon the 
mortgage executed by the lst defendant in 
his favour. The contesting defendant is 
the 6th defendant. His main contention 
was that by the purchaseof item No.2 by the 
plaintiff his mortgage . became extinguished 
both in law and in fact and that item No. 1 
is not liable for plaintiff's mortgage. His 
plea was accepted by. the first Court but in 
appeal the District Judge held that there- 
was no valid sale of item No; 240 the 
plaintiff. He also held that there was: no 
estoppel against the plaintiff, one of the- 
other pleas urged by the 6th defendant. In 
the result, the plaintiff was given a decree 
for sale. Item No. 2 was ordered to be 
sold first and for the balance item No, 1 was 
to be sold. 4 

In second appeal by the 6th defendant 
Mr. Krishnaswami Ayyar does not argue, as 
was contended for in the first Court, that 
they the purchase of item No. 2 by the 
plaintiff his mortgage became totally 
extinguished; but he contends that there 
was a partial mergerand that the principle 
in Bisheshur Dial v. Ram Sarup (1) 
approved by this Court in Ponnambala 
Pillai v. Annamalai Chettiar (2) should 
be applied to this case. In Bisheshur Dial 
v. Ram Sarup (1) it was held that “when 
a mortgagee buys atauction the equity of 
redemption in a part of the mortgage prop- 
erty, such purchase has, in the absence of 
fraud, the effect of discharging and extin-. 
guishing that portion of the mortgage debt 
which was chargeable on the property 
purchased by him,that is to say, a portion of 
the debt which bears the same ratio to the 
whole amount of the debt as the value of 
the property purchased bears to the value 
of the whole property comprised in the 
mortgage,” It appears to me that this is the 
proper principle applicable to the facts of 
this case, provided it is proved that there 
was a valid sale of item No. 2in favour of 
the plaintiff. So the question to be con- 
sidered is whether item No. 2 has been 
validly cold to the plaintiff. On this point 
the finding of the lower Court is against the 
appellant, This finding is attacked by the 
learned Counsel for the appellant. 

It is admitted that there was no sale-deed 


(1) 22 A. 284; A, W. N. (1900) 69. - 
(2) 55 Ind. Oas. 666; 43 M, 372; 38 M. L, J. 239; (1920) 
M. W, N, 285; 11 L, W.498 (F. B.). gS : 
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executed by the Official Receiver in favour 
‘of the plaintiff. The equity of redemption 
was purchased by the plaintiff for Rs. 11. 
It is argued in the first place that the value 
being below Rs. 100 a sale-deed is not neces- 
sary to effect a valid sale and that even if it 
ia necessary to execute a sale deed the 
doctrine of part performance can be relied 
on by the 8th defendant in order to prove 
that the plaintiff has a valid title to the pro- 
perty; but for the acceptance of either of 
these arguments, assuming that they can be 
accepted, it is necessary that there should 
have been “delivery” of the property to the 
plaintif in consequence of the sale. The 
learned District Judge has distinctly found 
that there was no such delivery and so there 
was no valid sale. If this finding is upheld, 
then, the second appeal must fail. Mr. 
Krishnaswami Ayyar argues that this isa 
perverse finding. The question is considered 
by the learned District Judge in para. 3 
of his judgment. No doubt the plaintiff 
says in his evidence that he got delivery of 
property; but the documentshowing it has 
not been filed. As pointed out by the learned 
Judge the plaintiff does not say that he is in 
possession of the land. Though the plaintif 
says he got delivery of the property the 
crops were taken away by the Ist defendant 
and others, The plaintiff had to file a 
criminal complaint and his complaint 
was dismissed. The learned Judge points 
out that the plaintiff is not in possession 
of the property but that somebody else 
is in possession. From thess circum- 
stances the learned Judge has concluded 
that though the plaintiff says that he got 
delivery, as a matter of fact, it cannot be held 
that he got actual delivery and so he came 
to the conclusion that there was no delivery 
of property to the plaintiff and so there was 
no valid sale. Having regard to the evi- 
dence in the case I cannot say that the find- 
ing of the learned Judge is perverse. I 
must accept this finding. Since there has 
been no delivery it must be held that there 
was no valid sale of item No. 2 to the plaint- 
, iff and so the further question how far the 
principle of the decision in Bisheshur Dial 
v. Ram Sarup (l) applies to this case does 


not arise. This second appeal is dismissed 
with costs. 
N. 8. & 4. Appeal dismissed. 


ABDUL MAJID SAID V. RAMIZA BIYI SAHIBA, 
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MADRAS HIGH COURT. 
Beconp Oivin Appsat No. 1895 or 1926. 
December 9, 1930. 
Present :—Mr. Justice Madhavan Nair. 
ABDUL MAJID SAID (prep) AND OTHERS 
—PLAINTIFFs—A PPRLLANTS 


Versus 
RAMIZA BIVI SAHIBA (B180) AND oTABRS 
—DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Guardianship—Alienation by 
mother of property of minor children—Validity— 
Setting aside alienation—Power of Court to order 
refund of consideration used for minor's benefit— 
Specific Relief Act (I of 1877),8. 41, scope and ap- 
plicability of—Ezecuted and executory contracts, 
difference between. 

A Muhammadan mother has no power to alienate 
the property of her minor sons. An alienation made 
by her is absolutely void. [p. 154, col. 1.) 

Imambandi v. Mutsaddi (1), followed. 

In setting aside a mortgage made by a Muhammadan 
mother of the property of her minor sons, the Court 
has discretionary power under s.41, Specific Relief 
Act, to make it a condition that the minors should 
refund the amount by which the estate and themselves 
were benefited. [p. 154, col. 2; p. 155, col. 1.] 

Rang Ilahi v. Mahbub Ilahi (5), applied. 

Dattaram v. Vinayak (6), Limbaji Ravji Hajare v. 
Rahi Ravji Hajare (T) and Lalloo Kari Kar v. Jagat 
Chandra Saha (13), referred to. 

Manimathu Udayan v. Ramaniengar (8), Guru- 
swamy Pantuluv. Budhkaran Lal (9), Doulatuddin v. 
Dhaniram Chutia (10), Khair Din v. Shah Mohamad 
(11) and Balusami Aiyar v. Lakshmana Aiyer (12), 
distinguished. 

Though a transaction isdeclared to be void, the 
Court may under s. 41, Specific Relief Act, require the 
party to whom relief is granted to make compensa- 
tion to the other party which justice may require. 
[p. 154, col. 2.] 

Mohori Bibee v Dharmodass Ghose (2), distinguished. 

In considering the rights of parties in respect ofa 
conveyance which has been perfected, principles 
and equities different from those applicable to cases 
which rest on an executory contract will have to be 
applied. [p. 156, col. 2.] 

Balusami Aiyar v. Lakshmana Aiyar (12), referred 
to. 
Second appeal against a decree of the 
District Court, North Arcot, at Vellore, in 
Appeal Suit No. 15 of 1925. 

Mr. B. S. Seshachela Ayyar, for the Appel- 
lants. an 

Messrs. A. Viswanatha Ayyar and A, 
Ramaswami Ayyar, for the Respondents, 


JUDGMENT.—The plaintiffs are the 
appellants. The parties to this second 
appeal are Muhammadans. The suit out 
of which this second appeal arises was in- 
stituted by the plaintiffs to set aside an 
alienation of property made by their 
mother, the lst defendant during their 
minority. They also sued for partition of 
the property, 7/8 going to themselves and 
1/8 to their mother. The alienation is evi- 
denced by Ex. VI andthe consideration _ 
for it was Rs, 1,430. The alienee, the 2nd 
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defendant, contended that she paid the 
full consideration for Ex. VI, that the 
money was utilised to pay off the plaintiffs’ 
deceased father’s debts binding on the 
estate and that she also effected improve- 
ments on the property from the date of her 
purchase. The lower Courts held that the 
alienation was invalid “as it was made by 
the mother of Muhammadan minors” and 
gave a decree to the plaintifis for 7/8 
share of the properties but the recovery of 
the share was made conditional on the 
plsintiffs depositing in Court 7/8 share of 
Rs. 1,430, that is, Rs. 1,251-4-0. The plaintiffs 
were also directed to pay Rs. 750 the value 
ae the improvements effected on the prop- 
erty. 

In second appeal it is not argued that 
the alienation is valid nor is it seriously 
argued that the plaintiffs are not bound to 
pay the value of the improvements; what 
is strongly contended is that the lower 
Oourts should not have directed the plaint- 
iffs to refund. to the alienee the proportion- 
ate amount of the purchase-money in 
respect of their shares of the property. 

It is settled law as laid down by their 
Lordships of the Privy Council in Imam- 
bandi v. Mutsaddi (1) that a Muhammadan 
mother has no power to alienate the prop- 
erty of her minor sons, The sale of the 
suit property by the lst defendant in favour 
of the 2nd defendant is, therefore, absolutely 
void. . It is argued for the appellants that 
when a transaction is void, the person in 
whose favour it has been declared to be 
void is not bound to refund any moneys in 
respect of that transaction; and strong 
reliance in support of this proposition is 
placed on the ruling of the Privy Council 
in Mohori Bibee v. Dharmodas Ghose (2) in 
which it was held that acontractby a 
minor such asa mortgage is void and a 
money-lender who advanced money toa 
minor on the security of the mortgage is 
not entitled to repayment of the money on 
a decree being made declaring the mortgage 
invalid. It is true that their Lordships 
held relying on Thurston v. Nottingham 
Permanent Benefit Building Society (3) 
affirmed by the House of Lords in Notting- 
ham Permanent Benefit Building Society v. 


(1) 47 Ind, Oas. 513; 45 O. 878; 35 M. L. J. 422; 16 
L.J. 800; 24 M. L.T, 330; 28 O. L.J. 409; 230 
N.50; 5P. L. W. 276; 20 Bom. L. R. 1022; 


02 
W. N. 91: 9 L. W. 518; A. I. R. 1918 P. O. 11; 4 
7 


73 (P. 0). 
(2) 30 0. 539; 30 I. A. 114; 5 Bom, L. R. 421; 
N. 441; 8 Sar. 374 (P. 0.), 
(3) (1903) 1 Oh, 1. e 
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Thurston (4) that “a Court of equity cannot 
say that it is equitable to compel a person 
to pay any moneys in respect ofa transac- 
tion which, as against that person, the 
Legislature has declared to be void ;” but 
at thesame timeit is clear from that judg- 
ment that in a proper case having regard 
to s. 41 of the Specific Relief Act the Court 
may in adjudging the cancellation of an 
instrument require the party to whom such 
relief is granted to make compensation to 
the other which justice may require. The 
following observationsof their Lordships 
are relevant in this connection:— 

“Another enactment relied upon as a 
reason why the mortgage money should be 
returned, is s. 41 of the Specific Relief Act 
(I of 1877) which is as follows: ‘Section 
41. Onadjudging the cancellation of an 
instrument, the Oourt may require the 
party to whom such relief is granted to 
make any compensation to the other which 
justice may require.’ Section 38 provides 
in similar terms for a case of rescission of 
contract. 
discretion to the Oourt, but the Oourt of 
first instance and subsequenty ihe Appel- 
late Court in exercise of such discretion came 
to the conclusion that under the circum- 
stances of this case justice did not require 
them to order the return by the respondent 
of money advanced to him with full know- 
ledge of his infancy, and their Lordships 
see no reason for interfering with the dis- 
cretion so exercised,” 

In my opinion the decision of the Privy 
Council is an authority for the proposition 
that, though a transaction is declared to be 
void, the Court may, unders. 41 of the 
Specifis Relief Act, require the party to 
whom relief is granted to make compensa- 
tion to the other party which justice may 
require. In the case before them their 
Lordships declined to exercise the discre- 
tion in favour of the mortgagee as they 
agreed on that point with the Oalcutta 
High Oourt which heldthat the circumstan- 
ces of the case did not call for the exercise 
of any suchdiscretion. On the authority 
of this decision it was held in Rang, Ilahi v. 
Mahbub Ilahi (5) that, in setting aside the 
mortgage made by a Muhammadan} mother 
who had no power to alienate the property 
of her minor son, the Oourt had discretion- 
ary power under s. 41 of the Specific Relief 
Act to make it a condition that the minors 


(4) (1908) A. © 6; 72 D.J. Oh. 134; 87 L.T. 529; 5l 
W. R. 273; 67 J. P. 129. 

@) 94 Ind. Cas. 25; 7 Lah, 35; A.I R. 1926 Lah. 
170; 27 P, Ly R, 210, 
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estate and themselves were benefited. This 
decision is very similar to the present case. 
In the present case also, the minor plaintiffs 
have been benefited as the debts binding 
on their father’s estate were paid off by the 
sale of the property. Insupport of their 
conclusién the learned Judges of the Lahore 
High Court relied also on two decisions of 
the Bombay High Oourt: Dattaram v. 
Vinayak (6) and Limbaji Ravji Hajare v. 
Rahi Ravji Hajare (7), which held that in 
setting aside a sale made on behalf of a 
minor by an unauthorised person, the Oourt 
may under s.4lofthe Specific Relief Act 
make it acondition that the minor should 
refund the amount by which his estate and 
himself were benefited. The decision of 
the Privy Oouncil in Mohori  Bibee v. 
Dharmodass Ghose (2) is relied onin all 
these cases in support of their conclusions 
by the learned Judges. 

Besides, the decision in Moheri 
Bibee v. Dharmodass Ghose (2), as I 
have shown, does not altogether pre: 
clude the repayment of moneys advanced 
for a transaction when itis declared to be 
void, and the learned Counsel for the ap- 
pellants relied also on the decisions in 
Manimathu Udayan v. Ramaniengar (8), 
Guruswamy Pantulu v. Budh Karan Lal (9), 
Doulatuddin v. Dhaniram Chutia (10), 
Khair Din v. Shah Mohammad (11) and 
Balusami Aiyar v. Lakshmana‘Aiyar (12). 
As I shall show presently none of these 
decisions supports -him to any extent, In 
Manimathu Udayan v. Ramaniengar (8) the 
present question arose for decision; but 
the learned Judges, Sankaran Nair and 
Tyabji, JJ., for different reasons thought it 
was unnecessary to decide it and the 
question was, therefore, left open. In Guru- 


swamy Pantulu v. Budh Karan Lal (9) it 


was held that-a minor mortgagor who 
enters into a transaction misrepresenting 
his age is under no equitable obligation to 
refund the money when the transaction 
turns out to be void. The judgment of 
the High Oourt is avery short one ; but 
the judgment appealed against makes it 
6) 28 B. 181; 5 Bom. L, R. 916. 
7)-88 Ind. Oas. 643; 49 B.576; 27 Bom. L. R. 621; 
A. I. R.1925 Bom. 499. 
. (8) 21 Ind. Oas. 879; 14 M. L. T. 489; (1913) M. W. N. 


969. 
545) 53 Ind. Oas. 14; 10 L. W. 225; 26 M. L. T, 


(10) 32 Ind, Oas. 804. 

(11) 117 Ind. Cas. 371; A. I. R. 1929 Lah. 331; Ind, 
Rul. (1929) Lah. 643. 

(12) 63 Ind. Oas. 374; 44 M. 605; 13 L. W. 562; 29 M, 
L, T. 306; (1921) M. W, N. 316; 41.M. L, J, 129. - 
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clear that there was in that case no room 
for applying s. 41 of the Specific Relief 
Act for the circumstances of the case show- 
ed that the mortgagee “was aware that the 
2nd defendant (the mortgagor) was a minor 
and took documents which accompanied the 
mortgage for purposes of throwing a favour- 
able colour on the transaction.” In Doulat- 
uddin v. Dhaniram Chutia (19) the learn- 
ed Judges declined to apply ss. 38 and 41 
of the Specific Relief Act because as they 
pointed out there was “neither cancellation 
ofany document nor decision of a contract.” 
In thet case the suit by the plaintiff was 
for compelling the defendant to execute & 
sale-deed'in respect of certain properties. 
If this is not well-founded distinction, I 
think the decision would be contrary to the 
decision of the Privy Oouncil in Mohoré 
Bibee v. Dharmodass Ghose (2). In this con- 
nection it is interesting to note that refund 
of a proportionate amount of the purchase- 
money was ordered by the Calcutta High 


` Court in Lalloo Karikar v, Jagat Chandra 


Saha (13) when the transaction in question 
was set aside as void. In that case a Muham- 
madan died leaving his widow and infant 
children, He had debts, and to satisty the 
decree obtained by one of the creditors 
against some of the heirs the widow acting 
on her own behalf and on behalf of her 
children sold a certain property and made 
óver delivery of possession. The children 
on attaining majority sued jointly with the 
widow ġo recover possession of the property 
on a declaration of title. The alienation 
except as regards the share of the mother 
was set aside as the mother had no power 
under Muhammadan Law to alienate. The 
learned Judge held that the “decree for 
possession in favour of the plaintiffs should 
be conditional on repayment of a propor- 
tionate share of the ancestral debts payable 
out of the assets left by theoriginal debtor 
and each heir who was competent to sell 
her own share and cannot subsequently 
ignore her act was liable to satisfy the debt 
to the extent of the assets in her share” 
(see the head-note). In the judgment no 
reference is made to s. 41 of the Specific 
Relief Act. The learned Judges proceeded 
upon the general principle-that “the essence 
of the matter is that each of the heirs is 
liable to satisfy the debt to the extent of 
the assets in his share.” Itis obvious that 
this will be an important consideration for 
applying s. 41 of the Specific Relief Act as 
under it relief by way of compensation will 

(13) 62 Ind. Oas, 428; 25 ©, W. N..258; 33 O., Lid, 
256, e 
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be granted only if justicerequires it. The 
decision in Lalloo Karikar v. JagatChandra 
Saha (13) was followedin Jhanda v. Sapu- 
ran Singh (14) an exactly similar case. The 
decision in Khair Dinv. Shah Mohammad 
(11) does not help the appellants asin that 
. case equitable relief was not granted to the 
vendee because the minors were not benefit- 
ed in any way by the transactionand on 
this ground the case was distinguished from 
the decision in Rang Ilahi v. Mahbub Ilahi 
(5) relied on by the respondents, The last 
case relied on by the appellants was Balu- 
sami Aiyar v. Lakshmana Aiyar (12) in 
which it: was held that where a managing 
member of a joint Hindu family for pur- 
poses not binding upon the other co-parce: 
ners and withouttheir concurrence agrees 
to convery a specific item of property the 
purchaser cannot enforce specific perform- 
ance of the entire contract; but Courts 
will grant specific performance by a con- 
veyance of the share which the vendor had 
in the property at the date of the contract 
if the purchaser elects to pay the entire 
consideration. On the strength of that de- 
cision it is argued that in this case since 
the vendee has got the mother’s share of 
the property she should be content to retain 
it for the whole of the purchase-money. 
That decision clearly has no application to 
the facts of the present case It turned 
upon the provisions of ss. 15 and 17 of the 
Specific Relief Act and related to an execu- 
tory contract, whereas in the present case, 
we are dealing with an executed contract. 
` In considering the rights of parties in res- 
pect of a conveyance which has been per- 
fected, - principles and equities different 
from those applicable to cases which rest 
on an executory contract will have to be 
applied and this appears to be clear from 
the judgment of Kumaraswami Sastri, J., in 
Balusami Aiyar v. Lakshmana Aiyar (12). 
In the present case the vendee is not seek- 
ing to enforce specific performance of any 
contract. She is only contending thatsince 
the traneactionis declared to be void, com- 
pensation should be paidto her to the extent 
it has been set aside. Whether sheshould be 
compensated would depend upon the 
circumstances of the particular case. 

In the present case, both the lower Courts 
have found that the minor's estate was 
benefited by the use of the purchase-money 
obtained from the vendee and so it is 
equitable when the transaction is set aside 
as regards their + hare that they should pay 


eo” Ind. Cas, 772; A. I. R. 1925 Lak, 509; 1 L. O, 
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a proportionate amount of theepurchase 
money on the principle of the decision in 
Mohort Bibee v. Dharmodass Ghose (2) and as 
was decided in the various cases referred to 
above. In my opinion the decisions of the 
lower QCourts are right and this second 
appeal should be dismissed with costs. 
I may state that this judgment will 
not affect the amendment made in the 
lower Court’s decree subsequent to the filing 
of the second appeal, 


N. 8, & A, Appeal dismissed, « 


ee 


MADRAS HIGH COURT. 
“ORIMINAL Revisions Nos, 24 AND 25 
oF 1930. 

AND 
CuImINaL Revision Petitions Nos. 23 
AND 24 oF 1930. 

August 20, 1930. 

Present :—Mr. Justice Pandalai. 
K, V. SUBRAMANIA IYER—Acousrp 
— PETITIONER 
versus 
EMPEROR—Opveostts Party, © 

Madras District Municipalities Act (V of 1980), s. 
800—Vaccination Rules, r. 11 (2)—Non-production of 
child for vaccination—Conviction—Non-compliance of . 
fresh notice — Second conviction, legality of — Con- 
tinuous neglect, whether punishable. | 

A person was convicted and sentenced for failure 
to comply with a notice to produce his child for vac- 
cination. A fresh notice was served on him and he 
was convicted again for failure to produce the child, 
an offence under s. 300, Madras District Municipalities 
Act, and for failure tocomply with another notice 
calling upon him to discontinue his breach of the rules 
i. e., failure to get his child vaccinated in pursuance 
of a previous notiee : 

Held (i) that the conviction of the accused for 
the nend time on the same facts was illegal; [p. 157 
col, 2.]: 2 
__ (ii) that, apart from that, the conviction was also 
illegal inasmuch as once a person has been convicted 
for neglecting to take his child to be vaccinated under 
T. 11 (1) (@)of the Vaceination Rules, his persistence 
insuch neglect is punishable not as “neglect” under 
tind ‘ine but as “continuing breach” under r. 11 (1); 

ibid. 

(iii) that the conviction for continuing to neglect 
to produce the child under r. 11 (2) of the rules framed 
under s. 300, Madras District Municipalities Act, was 
aot, however, illegal. [ibid.] a “>, 

Rutter v. Norton (1) and Pilcher v. Stafford (2), 
referred to. Sog E 

Oriminal revision from the ordérs of the 
First Olass Bench Magistrates, Palghat, in 
Summary Trials Nos. 1481 and 1485 of 1929. 

Mr. S. V. Venkata Subramaniam, for the 
Petitioner, it Se 

- Mr, K. Venkataraghavachari, for the 
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ORDER.—The petitioner, a resident of 
Palghat Municipality, was convicted and 
fined by the First Olass Bench of Magistrates 
- in both the above cases. In Oase No. 24 he 

-was convicted for failure to produce his 34 
years old child for vaccination as required 
by a notice served on him on 23rd Septem- 
ber, 1929, an offence falling under s. 300, 
District Municipalities Act, read with rr. 2 
(1) and 11 (1)(@) of the rules framed by 
Government under that section and he was 
sentenced to pay a fine of Rs.3 or to suffer 
three days’ simple imprisonment in default. 
In Case No. 25 he was convicted for failure 
tocomply with another notice served on 
him on the same day, 23rd September, 1929, 
calling on him to discontinue his previous 
breach of the vaccination rules, viz., failure 
to get the same child vaccinated in 
pursuance of a previous notice, an offence 
falling under s. 300, District Municipalities 
Act, read with r, 11 (2) of the rules framed 
by Government under the section and he 
was sentenced to pay a fine of Rs, 8 at4 
annas per day for 32 days, or to suffer 
three days’ simple imprisonment in 
default, The petitioner says he has bona 
fide and conscientious objections to getting 
his child vaccinated as it will be injurious 
to its health, and that sofar as his convic- 
tion in Oase No. 24 is concerned, the Magis- 
` trates have erred in declining to consider it 
at all, according tohim itis a reasonable 
excuse within the meaning of 1.11 (1) (a) 
of the rules, This raises an interesting 
question which is now dealt with by ss, 2, 61 
and 62 Vic. Chap. 49 exempting con- 
scientious objectors from the operation 
of compulsory vaccination statutes. But 
there is no corresponding exemption in the 
District Municipalities Act. The decision 
Rutter v. Norton (1) sbows that even under 
the previous Act, 39 and 31 Vic. Ohapt. 84, 
8, 29, objection to vaccinating a child on 
the ground that it was or was bona fide 
believed to be injurious to its health may 
be reasonable excuse under that Act. Itis 
not, however, necessary to decide the point 
in this case because the conviction in 
Oriminal Revision Oase No. 24 must fail 
for another reason, It is now admitted 
that the petitioner had already in 
8. O. No. 281 of 1929 before the Magis- 
trate been convicted and sentenced for 
disobeying a previous notice to produce the 
same child for vaccination and that this 
Oourt refused tointerfere with that convic- 
tion (Oriminal Revision Oase No. 836 of 


1929). The present notices served on him 
(1) (1893) 57 J. P. 8. 
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on 23rd September, 1929, were in fact 
nothing morethan a repetition of the same 
demand though served in two forms one as 
a notice to produce the child for vaccination, 
the other as one to discontinue his breach 
of the previous notice. It is clear to me 
that the petitioner cannot be punished, as 
he has been, for two offences on the same 
(cf. s. 26, General Olauses Act), 
Apart from that, there is the further objec- 
tion in respect of the conviction in Case No. 
24, that according to the rules, once a person 
has been convicted for neglecting to take 
his child to be vaccinated under r. 11 (1) (a) 
his persistence in such neglect is punish- 
able not as “neglect” under that rule, but as 
“continuing breach” under r. 11 (1): Pilcher 
v. Stafford (2), The offence constituted by 
such persistence is really not merely 
neglect as such for which the offender has 
already suffered punishment, but a continu- 
ing breach which is separately punishable 
under r.11 (2) with a penalty calculated 
according to the period during which the 
offender persistsin his neglect, For both 
reasons the conviction in Oase No. 24 is 
unsustainable and isset aside. The fine of 
Rs. 3, if paid, will be refunded, 

In Oriminal Revision Oase No. 25, in which 
the petitioner has been found tohave neglect- 
ed to produce his child for 32 days, his Ad- 
vocate’s argument, lucid and to the point, 
was that continuing to neglect to producea 
child for vaccination is no offence at all, 
For this Pilcher v. Stafford (2), a decision 
passed under 16 and 17 Vic. Ohap. 106 
and 24 and 25 Vic. Obap. 59 was cited. 
It was there decided that where a parent or 
a person having the care, nurture, or cus- 
tody of a child has incurred and paid the 
penalty for neglecting to have it vaccinated 
within the timespecified by Statutes, a con- 
tinuous neglect to have it vaccinated is not 
a further breach of the Statutes. But the 
judgment of Oockburn, O. J., shows that that 
was because nothing corresponding tor. 11 
(2) penalizing continuous neglect existed in 
the then Statutes, and as he said “nothing 
will meet it (the mischief) but fresh legisla- 
tion" Inview of the clear language of r, 
11 (2) the above decision is not applicable, 
The petition in Oriminal Revision Oase No. 
25 is dismissed. 

N. 5, & A. Order accordingly. 
(2) (1864) 122 E. R. 651; 4 B. & 8.775; 33 L. J. M. 


0.113; 10 Jur. (N. 8.) 651; 9 L. T. (N. s.) 759; 12 W. R, 
407; 129 R. R. 923. 
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MADRAS HIGH COURT. 
Application No. 2173 oF 1930. 
October 2, 1930. 

Present :—Mr. Justice Venkatasubba Rao. 
GHULAM MOIDEEN SAHIB—Apptioant 


versus 
MOHAMMAD OOMERSAHIB AND ANOTHER 
— RESPONDENTS. 

Attorney's lien—Common law lien over fruits of 
litigation, whether -available against — attaching 
creditors without notice—Implied notice—Limitation 
Act (IX of 1908), Sch. I, Art. 8&—Suit for costs— 
Limitation—Termination of engagement. 

A Solicitor has under the common law what is 
ktiown as particular lien which does not depend on 
actual possession of the property as distinguished 
from possessory lien by reason of certain property 
like title-deeds being in hishands. [p. 159, col.:1.] 

This lien is not liable to be defeated on the ground 
that the assignee of the decree orthe attaching eredi- 
tor of the Solicitor’s client had no express notice of 
the lien. The fact of there being a fundin Oourt- 
amounts tonotice of the existence of the Soliciter’s 
lien, . 159, col, 2.] f 
Tyabji Dayabhai & Co. v. Jetha Devji & Co. (1), 


relied on. 
In re Born (2), In re Metre Cabs Ltd. (8) and Guy 
v. Churchill (4), referred to. A 
When the client treats the engagement as subsist- 
ing-and instructs the Attorney to tax his bill of costs 
the business cannot be said tobe terminated. [p. 158, 
col. 2; p. 189, col. 1.] _ i , | 
Article 84, Limitation Act, is restricted to suits for 


ts. |p. 158, col. 2.] 
Me ne Rajagopalan for Mr. P. V. 


Sudarsana Raju, for the Applicant, 
. W. V. Rangaswami Iyengar, for the 
Attaching Oreditor. < 


JUDGMÊNT.—This summons raises 
a question relating toa Solicitor’s lien. In 
O. P. No. 44 of 1923 costs were awarded to 
Ghulam Mohideen against Govindarajulu 
by an order dated 17th December, 1924. 
Mr. Sudarsana Raju, as Attorney, appeared 
then for Ghulam Mohideen. Nothing 
seems to have been done for about six 
years. Then in April, 1930, at his client’s 
request, the Attorney filed his bill of costs 
which was taxed by the Registrar on 28th 
April, 1930. In doing so, the Registrar 
overruled the objection of Rajabahadur, 
the legal representative of Govindaraju 
who inthe meantime had died, In execution 
of the order for costs against Rajabahadur 
certain jewels were seized and brought 
inte Court. . This happened on 7th August, 

930. . 

1 must now turn to 8 suit field by 
Dawood Saheb against Ghulam Mohideen, 
C..8. No.-76 of 1925, In that suit, on 
26th July, 1925, Dawood obtained a decree 
against Ghulam Mohideen. In execution 
of that decree he applied, on 2nd August, 
1930, for attachment of the order for 
costs in O. P. No, 44 of 1923, which had 
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been obtained by his judgment-debtor, 
namely, Ghulam Mohideen, [ am satisfied 
that it was with the 
Rajabahadur that Dawood Saheb took 
this step. But this is really immaterial, 
for in my judgment nothing turns upon 
it. Mr, Sudarsana Raju intervened and 
objected that costs were due to himself 
from his client and that the attachment 
asked for by Dawood Saheb should not 
be made as it would defeat hia own 
right. The Master must be taken ‘to 
have overruled the objection of the At- 


torney, foron 15th August, 1930, he made 


an order for attachment in favour of 
Dawood Saheb. Mr. Sudarsana Raju 
urges that he has a Solicitor’s lien ior 
his costs and on that ground attacks the 
master’s order. 

The first ground taken by the Oounsel 
for Dawood Saheb is that the Attorney 
has no subsisting claim for costs against 
his own client. The facts bearing on 
this point are these: The Attorney's account 
books show thatin 1924 he received from his 
client Rs. 10 and spent on his behalf Ks. 6, 
From 1924 to 1980 as I have said, nothing 
seems to have been done, but, in April, 
1930, Ghulam Mohideen requested: Mr. Sud- 
arsana Raju to tax his bill of costs. The 
latter seems to have incurred expenses by 


way of out-fees amounting to Rs, 40. The. 
total amount thus spent by him comes to- 


active help of 


Rs. 46; and deducting from it Rs, 10 to 


which I have already referred, he was out 
of pocket by Rs. 86, The costs allowed to 
him on taxation amounted to Rs. 500 odd. 
What-is urged by Dawood’s Oeunsel is that 
the business for which the Attorney was 
employed terminated on 17th December, 
1924, and that the Attorney's claim for costs 
against hisclient was, therefore, barred undér 
Art, 84, Limitation Act. Article 84 is restrict- 
ed to suits, but Ishall assume that even appli- 
cations are governed by it by wayof analogy. 
That Article provides a period of three years 
for a suit by an attorney “for his costs of 
a suit ora particular business,” the time 
running from “ the termination of the suit 
or business.” It cannot be said: that the 
business terminated in 1924, There is no 
question in this case between the Attorney 
and his client. When his own client treats 
the engagement as subsisting and instructs 
him to tax his bill of costs, how can it be 
said that the business has terminated? 
Would it be open, for instance, to Ghulam 
Mohideen,if a suit had been brought against 
him by Sudarsana Raju, to plead that 
the latter's claim for costs was barred, . not- 
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withstandjng what had happened between 
him and his attorney in April, 1930? The 

. answer must plainly bein the negative. I, 
therefor, hold that on the date when Sudar- 
sana Raju intervened and objected, he had 
a subsisting claim for costs which he could 
have enforced against his client in a regular 
suit. This brings me to the second point 
raised, namely, has the attorney a lien for 
his costs which cannot be defeated by a 
third party’s attachment? This point is 
fully considered by Sir Amberson Marten, 
0, J., and Blackwell, J., in Tyabji Dayabhai 
& Co. v. Jetha Devji & Co, (1), The learned 
Ohief Justice reviews the English cases at 
length and points out that a Solicitor has 
under the common law what is known as 
particular lien which does not depend on 
actual possession of the property as distin- 
guished from possesory lien by reason of 
certain property like title-deeds being in 
his hands. The English cases also show 
very clearly that this common law lien has 
not been abrogated by Statute. This is 
pointed out by Farwell, J., in In re Born (2), 
where he observes that a Solicitor has a 
common law lien on the fruits of a judgment 
recovered by his exertions, for it would be 
inequitable to give the client the benefit of 
the Solicitor’s labour without paying for it, 
To the same effect are the observations of 
Swinten Eddy, J., in In re Metre Cabs Lid, 
(3) and of Cotton, L. J., and Lindley, L. J., 
in Guy v. Churchill (4). In the judgment 
of the Bombay High Oourt, these and sever- 
al other cases have been fully referred to 
and I shall not, therefore, discuss the point 
at any further length, That the law in 
India on this point is in conformity with 
the common law of England is also estab- 
lished by the same decision. In a case 
quoted by the learned Sir Charles Sargent, 
O. J., says: 


“It is to be borne in mind that the 8o- 

e licitor’s lien in the High Oourts of India is 
governed exclusively by the law as it exist- 
ed in English Oourts before the passing of 
23 and 24 Vic., Oh. 127 (the Solicitors Act, 
1860) by which that line was very much ex- 
tended. By that law the Solicitor had a 
lien for his costs of any funds or sum of 
money recovered for, or which became pay- 


(1) 105 Ind, Oas, 383; A. I, R. 1927 Bom, 542; 51 B. 
855; 29 Bom. L. R. 1196 


(2) (1900) 2 Oh, 433; 69 L. J. Oh. 669; 49 W. R. 23; 
83 L. T. 51. | 

a (AID) 2 Ob. 557; 105 L. T, 572; 56 S. J. 36. 
706; 57 L. T. 510, 
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able to his client inthe suit; Devakibai v.. 
Jefferson (5).” 

It is also clear from the decided cases, 
that the Attorney's lienis not liable to be 
defeated on the ground that the assignee of 
@ decree or the attaching creditor of the 
Solicitor’s client had no express notice of 
the lien. The fact of there being afund in 
Court amounts to notice of the existence 
of a Solicitor’s lien. The same rule is stated 
differently thus. If the assingnee has 
notice that what is assigned is the subject- 
matter of a suit, he must be deemed to have 
notice of the existence of the Solicitor's lien: 
see the cases cited inthe Bombay High 
Court judgment. In the present case the 
Attorney pointed out that he hada lien 
before the attachment was made. But, as 
I have said the question whether the attach- 
ing creditor has express notice is im- 
material. 

Then remains the question, what is the 
order I am to make? Dawood Saheb after 
obtaining the attachment, has realized the 
sum from Rajabahdur ; at any rate be says 
so, and what is material is that on 22nd 
August, 1930, he entered up satisfaction of 
the order for costs. I must, therefore, direct 
Dawood Saheb to bring back by way of re- 
stitution Rs, 464-8-0 to be paidover to Mr. 
Sudarsana Raju. When the amount is 
brought back the part satisfaction which 
Dawood entered of his own decree in O. S. No, 
16 of 1925 will stand revoked. It follows 
from this that the jewels in Court must be 
returned to Rajabahadur and I make an 
order accordingly. In view of the fact 
that Mr. Sudarsana Raju slept over his 
rights for about six years, I make no order 
as to costs, 

N. 8. & A, 


Order accordingly, 
(5) 10 B. 248, 


MADRAS HIGH COURT. 
URIMINAL Revision Oase No. 653 oF 1930, 
OriminaL Revision Petition No, 606 

oF 1930, 
February 6, 1931. 

Present :—Mr. Justice Jaekson, 
0. SAMUEL AARON—Accoszv— 
PRTITIONER 
versus 


EMPEROR— Opposite Parry. 
Penal Code (Act XLV of 1860), s. 157—No hiring 


1887) 35 Oh. D. 489; 56 L. J. Oh. 670; 35 W. R. proved—Conviction under s. 157, legality of. 


For a conviction undor s. 157, Penal Code, it must 
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Po shown that the persons were hired, engaged or 
employed, and if there is really no evidence of that, a 

conviction under that section cannot be sustained. 

, Volunteers engaged in preparing salt cannot be said 
to have been hired, engaged or employed by their 
leader. : 

Criminal revision petition against the 
judgment ‘of the Sessions Judge, North 
Malabar, in Oriminal Appeal No. 6 of 1930. 
“Mr. C. S. Venkatachariar for Mr. M. C. 
Sridharan, for the Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER —The petitioner has been fined 
_Rs. 1,000 (Rupees one Thousand) for har- 
‘bouring in Oannanore certain persons from 

Travancore and Oochin who were trying to 
make salt out of sea water. He agrees that 
they stopped at his vacant hotel, and there 
is no doubt that he harboured them. 

But, for conviction under s. 157, Indian 
Penal Oode, it must be shown thatthey were 
hired, engaged or employed, and of that 
there is really no evidence. 

The'Police Inspector, P, W. No. 1, infers 
that their cricket captain employs his team, 
It is quite possible that they were all volun- 
‘teers hired, engaged and employed by no 
one. 

In that view of the case the conviction 
cannot stand; the ‘petition is allowed and 
the fine ordered to be refunded, 

N.S. & A, ` Petition allowed. 


MADRAS HIGH COURT. 

UiviL Revision Petition No. 817 or 1927. 

November 7, 1929. 

Present :—Mr. Justice Ourgènven. 
RAMANATHAN OHETTY—Paritioner 
Bersus 
ALAGAPPA OHETTY anD orugrs 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 2—‘Decree’ 
‘meaning of-—Cowrt, power of, to pass more than one 
preliminary or final decree—Limitation Act (IX of 
1908), Sch. I, Art. 181—Application in pending suit 
to pass final decree, whether governed by any rule of 
limitation—Jurisdiction—Transfer of local jurisdic- 
tion, effect of, on pending suit. 

. There is nothing illegal in passing more than one 
final decree. [p. 161, col. 2.) 

Peary Mohan v. Manohar Mukerji (4), Jashodha 
Dassee v. Upendra Nath’ (6), followed. 

Gulasam Biv» v. Ahamadsai Rowther (3), dissented 

. from. . 2 : 

No conclusive reference as tothe preliminary or 
final character of a decree can be drawn from the 
mere circumstance that the Oourt failed to provide 
for any further hearing. The language of the decree 
has to belooked into in each case. [p. 164, col. ¥,] 

An application for a final decree in a pending suit is 
an application in th8 suitand is notsubject to any 
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limitation, Article 181 of-Sch. I of the Lithitation Act 
hasno application to such a case. [p. 164,col. 2.] 

In the case ofa pending suit a transfer of territo- 
rial jurisdiction will not per se result in the transfer 
of the suit. But the absence of a formal order of 
transfer in such a case is a mere irregularity. [p. 161, 
col, 1.]: i 

Subramania Iyer v. Swaminatha Chettier (1) and 
Chokkalinga Pillai v, Valayuda Mudaliar (2), refer- 
red to. 

Civil revision petition against an order 
of the Temporary Sub-Judge, Devakotta, 
dated the 30th June, 1927. 


Mr. C. S. Venkatachariar, for the Peti- 
tioner, 

Mr. C. P. Padmanabha Iyengar, for the 
Respondents. D 


JUDGMENT.—This revision petition 
is presented against the order of the Prin- 
cipal Subordinate Judge of Devakotta in 
the following circumstances. The suit out 
of which it arises was instituted for dis- 
solution of partnership and for sccounts in 
the Oourt of the Subordinate Judge of 
Ramnad. It was transferred tothe then 
existing Temporary Subordinate Judge of 
Ramnad and he passed a preliminary decree 
on 23rd October, 1913, dissolving the part- 
nership from the date of the plaint and 
appointing a Commissioner to examine and 
report upon the accounts. The Oommissio- 
ner presented hisreport on 14th January, 
1915, and the Temporary Subordinate 
Judge passed a final decree on 22nd March, 
1915. It is with the legal aspect of a pass- 
age in this decree that we are now con- 
cerned. The decree contains certain pro- 
visions such as normally find placein a final 
decree for the dissolution of partnership 
and then occurs the following passage : 

“This Court doth further direct that de- 
fendant No.1 dotake the good outstand- 
ings due to the firm asfound in the Oom- 
missioner’s report and that he do account to 
the other partners for the same.” 

_This is based upon a passage in the. 
judgment which says : 

“As defendant No. 1 has always been the 
managing partner and ashe has been in- 
stituting suits for recovery of all outstand- 
ings, etc, the good outstandings due to the 
firm as found in the Oommissioner’s report 
will be taken by him and he will account to 
the partners for the same.” 

It appears from the Commissioner’s.report 
that the parties failed to assist in. the 
realization of the assets and the settlement 
of their accounts and accordingly he had 
to propose to the Oourt the appointment of 
a Receiver for this purpose, and the Court. 
decided to take the course above-mentioned, 
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. : i 
Defendant No, 1 appealed against this 
decree to the High Court but died before 
the appeal was disposed of. Nevertheless, 
the above quoted pasage was reproduced in 
the appellate decree. So far as we are con- 
cerned, it is agreed that we may disregard 
the appellate decreé in this respect and 
may base ourselves upon the terms of the 
decree dated 22nd March, 1915. No attempt 
was made by any of tne parties to enforca 
the direction given to defendant No. 1 
until 14th October, 1925, when defendant 
No. 6, son of one of the partners, applied 
to the Additional Subordinate Judge of 
Ramnad at Madura to passa final decree in 
pursuance of that direction. About 8 year 
later the application was returned by the 
Additional Subordinate Judge on the 
ground that he had no jurisdiction and it 
was represented to the Temporary Sub- 
ordinate Judge of Devakotta. 

I will deal first with an objection, which, 
- however, has not been strongly pressed, 
that the lower Court had no jurisdiction to 
deal with the suit. I have said thatit was 
originally disposed of by the Temporary 
Subordinate Judge of Ramnad. That 
Court was abolished on lst January, 1926, 
two Subordinate Judges being attached to 
the Sub-Oourt of Ramnad at Madura from 
that date. The application now in question 
had been filed before the change took place 
and assuming that the suit to which it 
related was a pending suit, it should have 
been transferred to the Ramnad or to the 
Devakotta Oourt, since in the case of a 
pending suit a transfer of territorial jurisdic- 
tion will not per se resultin a transfer of 
the suit: Subramanialyerv. Swaminatha 
Chettiar (1) and Chokkalinga Pillai v. Vela- 
yuda Mudaliar (2). I infer that what took 
placa was that all suits at the time pending 
before the Temporary Subordinate Judge 
of Ramnad were distributed between Ram- 
. nad and Devakotta but that inasmuch: as 
the present suit had to all appearances 
been disposed of,no such order was made 
with regard to it. Section 37, Oivil Pro- 
cedure Oode, would have sufficiently pro- 
vided for any subsequent proceedinga if 
the suit had already been disposed of but 
if, as I propose tohold, the suit was still 
pending, a transfer order was technically 
necessary. Since, however, it has now 
been dealt with by the Oourt which has 
. Jurisdiction over the place where the cause 


DIA Ind. Oas. 545; A. L R. 1928 Mad, 746; 28 L. 
í (2) 87 Ind, Cas. 152; A. I. R.1925 Mad. 117; 47 M, L, 
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of action arose, and to whose file it would 
certainly have been transferred if any 
transfer had been ordered, I think that the 
irregularity is no more than technical and 
does not form a fit subject for revision. 

In the order under consideration the 
learned Subordinate Judge has given 
reasons for holding that the direction in 
the final decree is of an interlocutory charac- 
ter, that by force of it the suit is still pend- 
ing, and that the application which is in its 
nature an application to pass a final decree 
is not subject to the Law of Limitation. He 
has, therefore, decided to take the suit on 
his file and proceed withit. This order 
has been attacked on two alternative 
grounds: 

(1) the direction given to defendant No, 1 
is not in the nature of a preliminary decree, 
but if it is, 

(2) the application is barred under Art, 
181, Sch. If Limitation Act, as having been 
made more than three years from the date of 
the decree. 

It was in point of fact made about 104 
years after the trial Oourt’s decree and six 
years efter the High Oourt's decree, 

It is contended in the first place that the 
Code contemplates only one preliminary 
decree and one final decree, whereas what 
we must refer to here asthe final decree is 
in fact a composite decree, part final and 
part preliminary ; sothat the preliminary 
portion would require a farther final decree 
to be passed. This position cannot, I think, 
be substantiated either by the terms of the 
Oode or by any case-law. The definition of 
“decree” in s. 2 (2) concludes with an ex- 
planation which says that adecree may be 
partly preliminary and partly final; and I 
can find nothing in the Code repugnant to 
the notion that more than one preliminary 
or more than one final decree may bə 
passed. There are some observations of 
Krishnan, J., in Gulasam Bivi v, Ahamadsa 
Rowther (3) which deals with the partition 
suit, to the effect that the Oode doesnot 
contemplate more than one preliminary 
decree and one final decree in one suit, and 
that to hava two final decrees and to call 
the first one a final decree would be a mis- 
nomer. I do notthink he intended to say 
that, where circumstances so require, the 
Court has no jurisdiction to passa com- 
posite decree, A situation rather similar 
to the present forms the subject of some 
observations by Mukerjee, J., at page 


(8) 51 Ind. Cas. 140; 42 M. 296; 9 L. W, 541; (1919) 
LW. N. 284, 
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260 *, Peary Mohan v. Manohar Mukerji 
(4). He says: “It may be conceded 
that the Legislature ` contemplated that 
ordinarily there should be one preliminary 
decree-and one final decreein a suit; the 
preliminary decree ascertains what isto be 
done while the final decree states the result 
achieved by means of the preliminary 
decree, But as observed by Piggott, J., in 
Yakub Hussain v. Barat Indu (5), there 
may be exceptions and the case before us 
furnishes an instance. Here the original 
suit was for the removalof the shebait, for 
cancellation of the judiciel sale and for 
recovery of the trust property. The decree 
made in the suit has directed the removal 
of the shebait and the cancellation of the 
sale subject to the investigation of accounts 
to be rendered by the shebaitin a supple- 
mentary proceeding. The order which has 
now been made is in essence a preliminary 
decree in the supplementary proceeding and 
will lead up to the final decree to be made 
therein.” 

There is another Calcutta case Jashoia 
Dassee v, Upendra Nath (6) where it was 
found necessary to pass a supplementary 
final decree dealing with the portion 
undisposed of in the earlier final decree, 
the suit being one for partition. I do not 
think there can be any serious doubt that 
there is nothing illegal in passing more 
than one final decree, and in fact Mr, O. 8. 
Venkatachariar does not go so far as to 
suggest it. What he does say is that such 
a course is so unusuel that neither the 
Court nor the parties can be held to have 
contemplated it, and sofar asthe Oourt is 
concerned he points as an indication ofinten- 
tion to the omission to adjourn to a further 
date. He supports his argument by refer- 
ence to Daniel’s Ohancery Practice, 8th 
Edn. Vol. 1, page 586, where the test whe- 
ther a judgment is interlocutory or final is 
said to consist in whether it adjourns the 
consideration of the cause or not, Where 
there is final judgment, liberty to apply 
may be given without, however, altering 
the final nature ofthe judgment. I do not 
think, however, that inferences derived 
from Ohancery Practice can. be safely ap- 
plied to procedure in India, and it seems to 
me that no conclusive inference can be 
drawn fromthe mere circumstance that 
the Court failed’ to provide any further 


(4)74 Ind. Cas, 373; A. I. R. 1924 Cal. 160; 27 O. W. 
N. 989; 38 O. L. J. 255 at p. 260. 

(5) 18 Ind. Cas. 701; 85 A.159; 11 A, L, J. 120. 

(6) 44 Ind. Cas. 671. oe 


a6) cS sas ane eae DD 
* Page of 38 O., L. Je [Hd]. 
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hearing.’ Wemust, I think, look to the: 
terms ofthe decree rather than speculate 
upon the Court's intentions, and ask ourselv- 
es what is the nature of this part of ihe 
go called final decree. The plaint was fram- 
ed in terms customary toa suit of this cha- 
racter and asked for the realization and 
distribution of the assets. Normally then 
the final decree should be such as is given 
in Form No. 22 of Appendix D to the Code 
of Civil Procedure, providing for the 
distribution of the fund in Oourt which has 
been realised by the Receiver or otherwise. 
It is quite clear that the suit, when it was 
disposed of by the decree on 22nd March, 
1915, had not been brought to its natural 
end, judged by these tests. In the Privy 
Council case Muhammad Abdul Majid v. 
Muhammad Abdul Aziz (7), the trial Court: 
had originally passed a decree for a declara- 
tion and for possession of immoveable prop- 
erty without deciding the question of 
mesne profits. About the mesne profits, 
indeed, the decree made no mention. Even 
so their Lordships held that the inquiry 
into mesne profits in the suit should pro- 
ceed ; and the following passage deserves 
quotation : “The Subordinate Judge 
had before bim a case consisting of two 
parts ; a question of title and an incidental 
question of account depending largely on 
the title. It was for the obvious advantage 
of the parties ; and they proposed, that the 
first should be decided and the second re- 
served for decision. In point of fact, the 
first part has been the subject of successive 
appeals by the defendant who successiully 
struggled the trial of the second part pend- 
ing these appeals. Ifthe Code forbade the 
parties and the Court so to srrange the dis- 
posal ofa law suit, it would be a very startl- 
ing thing. It is not pretended that the Code 
contains any such prohibition.” : 


These remarks, I think, apply mutatis 
mutandis to the present case. A decree 
means something which “ conclusivly deter- 
mines ” (a phrase substituted for “ decides ” 
by the Qode of 1908) “the rights of the 
patties.” Here it has left undetermined 
and undisposed of the distribution of assets 
to be realised by defendant No. 1,and the 
duty of the Oourt has accordingly not been 
completely discharged. I hold, therefore, 
that upon this point the learned Subordi- 
nate Judge is clearly right. Even were 
the corectness of his decision less clear, it 
would scarcely be for this Court in revision 


_ to interfere where the Court below has decs 


(7) 19 A, 155; 24 I, A, 22; 7 Sar. 111 (P, O.) 
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lared its willingness to conduct the matters 
outstanding between the parties to their 
final conclusion, 

Granting then that the directon to 
defendant No. t amounts to a preliminary 

. decree, it is further contended that where, 
as here, there is no adjournment order, 
further application should have been 
made within the time prescribed, and 


Art. 181 is said to prescribe that time.. 


Whether this isso or not depends, I think, 
on whether it is to be held that bet- 
ween preliminary and final decree the 
suit is pending because it can hardly be 
contended that an application in a pend- 
ing suit, as we ordinarily use that expres- 
sion, is subject to limitation. Mr, Venkata- 
chariar contends that after a preliminary 
. decree has bsen passed the suit is not 
pending in the sense that the rights 
of tha parties have still to be decided. 
Before going through some of the cases 
cited for this proposition, I will allude 
to the special case of morigage suits, 
It has no doubt been held that appli- 
estion for a decree absolute and for a 
personal decree under O. XXXIV, rr. 5 and 
6 respectively are subject to Art. 181: the 
decres-holder must apply within three years: 
seë Gulasam Bibi v. Ahamadsa Rowther 
(3); M. Venkatiah v. B, Venkata Subbiah (8); 
Rama. Venkatasubba Iyer v. Shanmugham 
Pillai (9)-and Pell v. Grejory (10). Ido not 
think, however, that from these special 
cases a general proposition can be deduced, 
The rules under the Code make express 
provision for such application and the Oourt 
has no duty cast upon itin the absence of 
them. The view I take in the present case 
is that the Oourt should itself hava dispos- 
ed of the suit, and that the Oourt rather 
than ths party was responsible for further 
action. 


On the question of the pendency of tha 
suit I have been taken through a number 
of cases under the old Oode, mainly 
originating in Madras and Oalecutta. 
There was under that Gədə no such device 
as a preliminary and a final decreas for the 
trial of partnership and partition suits, 
and.different notions srose as to when the 
single decree should be passed and how 
much should be left over for execution, 
difficulties which no doubt gave rise to 


(8) 69 Ind. Cas, 368; A. I. R.1922 Mad. 65; (1922) M. 
W. N.11; 42 M.L. J. 51; 30 M. L. T. 228; 16 L. W. 


198. : 

(9) 21 Ind. Gas. 530; (1913) M. W. N. 867. 
) 89 Ind. Cas. 1; A. I, R. 1925 Oal, 834; 52 O, 828; 
29 O, W. N. 678 (F. B). 
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the introduction of the preliminary and 
final decrees. la Seshan v. Rajagopalan 
(11), the decree dassed for partition was ir 
the nature of what we should now call a 
preliminary decree and the remainder of 
the operations had to be done in execution. 
In Appadu v. Venkata Ranga Rao (12), on 
the other hand, the view taken was that in 
a partition suit the decree should ensue 
upon the actual division. The position was 
laid down in general terms by Bhashyam 
Ayyangar, J,,at page 277* in Mallikarjunala 
Seiti v. Lingamurthit Pentulu (13) with re- 
gard to partition suits. He had, of course, 
to deal with a single decree, and, when he 
saidthat a suit terminates only when the 
decree is fully effectuated and that it 
includes proceedings in execution, it may 
bs conceded that the terms he used were 
used in a wider sense than we have to 
employ them here. The difficulties which 
arose in dealing with partition suits under 
the old Oode are illustrated in Lakshmanan 
Chetty v. Ramanathan Chetty (14), where the 
learned Judges found it impossible to 
decide what precisely was the decree in 
the suit, These cases, however, are not of 
mach assistance here. More in point is 
Srinivasa Mudali v. Ramaswamy Mudaly 


(15). In that case a compromisa decree for - 


partition had been passed and the questiow 
arose whether an application for the 
appointment of a commission to work out 
the shares recoverable under it was 
barred by limitation. This deponded:on 
whether the application was in execution 
or in the suit. The learned Judges held 
that such anorder could have been made 
by the lower Oourt at any time of its own 
motion a3 a step in the disposal of the suit, 
and that there could be no question of any 
bar of limitation in connexion with the 
application for it, 


Turning to the Calcutta case, Kedarnath. 
Dutt v. Harra Chand Dutt (16) related toa 
partition, and in 1870 a decree was passed 
directing a commission to issue to effect 
the partition. For reascn3 which I need 
not go into, no effectual steps were taken for 
over ten years, when the plaintiff applied 
for proceedings to continue. Hs was met 
by a plea of limitation, but Wilson, Ja 
held that the application being one in 

(11) 13 M. 236. 

(12) 18 M. L. J.23. 

(13) 25 M. 244; 12 M. L. J. 279 (F. B.). 

(14) 28 M. 127; 14 M. L. J. 436. 

(15) 30 Ind. Oas. 380; (1915) M. W. N. 725; 2 L, wy 
693; 18 M, L. T. 145. 

(16) 8 O, 420. 
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a pending ‘suit, the right to apply wasa 
might which eccrues from day to day, and, 
therefore, it was not barred by lapse of 
‘time. It will be noted that this related to 
„a stagein the cause after the only decree 
-then provided for by the Oode had been 
“passed. This ¢ase was followed by Ste- 
phen, J.,in Surrendra Kishub Roy v. Khetter 
: Krishto Mitter (17). 

In the Full Bench case Puran Chand v. 
Radha Kishen (18), it was held that where 
the decree provided that merna. profits 
should be ascertained in the execution 
department no rule of limitation attached 
to an application to ascertain them. The 
view taken was that for that purpose the 
Buit was still pending, and that the Court 
was bound,even without any application, 
to fix a date for the inquiry. “There is 

-nothing in the Oode,” the learned Judges 
‘bay: “compelling a person having the con- 
duct of a pending suit to make formal 
application from time to time, asking the 
- Court to proceed to judgment.” 
_ This case was followed in Dwarka Nath 

Misser v. Barinda Nath Misser (19), in 
regard to an application to appoint an 
arbitrator in a partition suit, and printed 

“with the report is a judgment of Prinsep 
and Ghose, JJ., tothe same effect. It fol- 
lows a fortiori that, on the principle under- 
lying these decisions, an application for a 
‘final decree is an application in the suit 
and is not subject to any limitation. 

_.,. As regards the position under the present 

- Oode the petiticner relied mainly on the 
‘Full Bench case Perumal Pillai v, Perumal 

. Chetty (20). The question referred for 
decision was whether O. XXII, rr, 3 and 4, 
‘Civil' Procedure Oode, applied to cases 

- of death after the passing of the pre- 
liminary decree, The answer given was 
that the provisions did not apply and that 
“the suit did not abate £o as to vacate the 

_ preliminary decree. This, question does 

* not strictly concern us, but Mr. Venkata- 
chariar has sought to derive -from some 
‘observations of the learned Ohief Justice 
who delivered ‘the opinion the principle 

"that a suit for all purposes is concluded 

“by the preliminary decree. I have been 
unable to discover any such unqualiied 

`’ proposition in the judgment, The principle 
relied upon was that theright of ection had 
þeen determiced before the death of the 


(17) 300. 609; 7 O. W.N. 517. 

(18) 19 O. 132 (F. B.). 

19) 22 ©, 425. 
= (20)112 Tnd, Cas. 116; A, I, R. 1928 Mad, 914; 51 M, 
(Ol; 55M. L, Ja 253; 28 L, Wi lê4 (P, B). 
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defendant by the passing of the prelimin- 
ary decree and the learned Ohief Justice 
went on to say that this was so because 
“the final decree is only by way of working ` 
out in detail the principles laid down and 
determined in the preliminary decree.” 

Itis nowhere said that the proceedings 
which take place between the two decrees 
are not in the’ nature of a suit; nor, of 
course, is it suggested that all the matters 
in issue between the parties are finally dis» 
posed of by the preliminary decree. Indeed 
it may often happen that most of the con- 
tentious work has to be done afters pre- 
liminary decree has been ‘passed, and has 
to be settled by the final decree. It may 
be observed that the flearned referring 
Judges in that case assumed that the suit 
was still pending. In the Privy Council 
case Lachmi Narain Marwari v. Bal- 
makund Marwary (21), cited in this judg- 
ment, a case which related to a dismissal 
for default of a partition suit after the pre- 
liminary decree, the simple principle laid 
down is that: “after a decree has once been 
made in a suit, the suit cannot be dismissed 
unless the decree is reversed on appeal. 
The parties have on the making of the 
decree, acquired rights or incurred liabil- 
ities which are fixed unlessor until the 
decree is varied or set aside,” 

Ido not find, therefore, that this case 
is authority for the proposition for which 
itis cited, 

It is clear to me that the suit continues 
for some purposes at least until the final 
decree; it would indeed be an anomaly if 
any decree could be reached by proceedings 
other than a suit. That being so, I have 
been shown no authority for the-view that 
an application in a pending suit desiring 
the Court to proceed tojudgment is go- 
verned by any ralé of limitation, So far as 
the examples shown to me go, applications 
which areso governed willbe founded not 
to be of this character. In Kalyani Pillai v. 
Thiruvenkadaswamt Ayyangar (22), the 
application was to bring on record the 
legal representative of a respondent to 
a Priyy Oouncil appeal. Mangamma Naya- 
kuralua v. Ramadasappa (23) related to 

(21) 81 Ind. Cas 747; A. I, R. 1924 P.O. 198; 4 Pat. 
61; 511. A. 321; 35 M. L. T. 143; 47 M. L. J. 441; 20 
L. W. 491; (1924) M. W. N. 707; 10 O. & A. L. R. 1033; 
5 P. L. T. 623; 22 A. L.J. 960; 26 Bom. L, R. 1129; 40 


O. L.J. 439; L.R.5 A. (P. 0.) 71; 29 0. W.N. 391; 1 
O. W.N. 629 (P. 0). 


(22) 80 Ind. Cas. 85; A. I, R, 1924 Mad. 695; 47 M. 


618; (1924) M. W. N. 439; 47 M. L, J. 154; 20 L. W, 99; 
35 M. L. T. 50 


(23) 88 Ind. Cas, 204; A. I, R.1925 Mad. 981; 48M. 
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execution Swaminath Pillay v. Rajagopala 
Mudaliar (24) was an unusual case where 
. a trustee who had brought a suit died and 
application was made to transpose a co- 
trustee defendant as plaintif, Itis difficult 
to say whether in the interval between 
dəath and transposition the suit could be 
held tobe pending. The case in Hindu- 
stan Bank v. Mehraj Din (25), related to the 
Companies Act. Indeed, the only cassin 
point, Srinivasa Mudah v. Ramaswami 
Mudali (26), to which Ihave already refer- 
red, appearto me very good authority 
GEDH the application of the Limitstio 
ct. 
I think accordingly that the learned 
Subordinate Judge is right inhis view 
that no question of limitation arises, as 
well as in the construction which he has 
placed upon the disputed passage in the 
decree. It is unnecessary for me to add, 
therefore, that, even had I felt less con-- 
vinced of these propositions. I should 
much have doubted the desirableness of 
interfering in revision, The civil revision 
petition is dismissed with costs. 
N. 8, & A. Petition dismissed. 
(24) A. I.R. 1921 Mad. 124, 
te) 55 Ind. Cas. 820; 1 Lah. 187. 


(26) 30 Ind. Oas. 380; (1915) M., W. N. 725; 2 L. W, 
693; 18 M. L. T. 145. 


MADRAS HIGH COURT. 
Lerrers Patant Apprat No. 129 or 1929. 
October 8, 1930, 

Present :—Mr. Justice Reilly and 
Mr. Justice Ansantakrishna Ayyar. 
ANNU AVATHANIGAL— APPELLANT 
versus 
SOMASUNDARA AVATHANIGAL— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 89, 116— 
Suit for accounts by principal against agent—Limita- 
tion—Article applicable—Difference between suit for 
accounts and suit for compensation for breach of 
contract. 

A suit by a principal against his agent for accounts 
is not a suit for compensation for breach of contract 
within Art. 116, Limitation Act, and is governed by 
Art. 89. |p. 167, col. 1] 

The plaintiff and the defendant, who were brothers, 
and another brother, as members of a joint family, 
owneda village. In 1896 they executed a register- 
ed deed of partition by which they agreed that 
each brother should bein management of the village 
for two years in turn and should settle the accounts 
for his management in July of each year and pay the 
‘amounts due to the other brothers. The defendant 
- was in management under that arrangement for Faslis 
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1326 and 1327. The plaintiff sued for what was dus 
to him for those Faslis. The defendant in his written 
statement claimed to set off what was due to him 
from the plaintiff for the plaintiff's period of manage-~ 
ment, Faslis 1324 and 1325, The District Judge found, 
that the defendant's claim for those two earlier Faslis ` 
was barred, as it should be taken to be governed 
by Art. 89, Limitation Act. On appeal it was 
held that the defendant's claim in respect of thosetwo 
faslis was in time asit could be brought under Art, 
116, Limitation Act, as well as Art. 89; 

Held, that as both the parties had chosen to sue for 
accounts, though they could have sued for compensa 
tion for breach of contract, the defendant's claim was 
governed by Art. 89 of the Limitation Act and was 
barred. [p. 168, col. 1.] 

Asghar Alikhan v. Khurshed Ali Khan (2) and Nobin 
Chandra v. Chandra Madhab (4), followed. 

Yerukola v. Yerukola (1), Chandra Madhab v. Nobin 
Chandra (3), M. Venkanna v. M. Agasthiah (5), Madhu- 
sudan Sen v. Rakhal Chandra Das (6) and Shib 
Chandra Roy v. Chandra Narain Mukerjee (22) and 
other cases referred to. a 

Matilal Bose v. Amin Chand (11), Easin Sarkar v. 
Baroda Kishore (12), Jogesh Chandra v. Benode Lal 
(13), Bhagirath v. Pramchand (14) and Narasimha 
Rao v. Zamindar of Tiruvur (19) not followed. 


Letters Patent Appeal from a judgment of 
Mr. Justico Wallace, dated the 22nd Octo- 
ber, 1929, in Second Appeals Nos. 469 and 
470 of 1928. : 

Mr, K. Rajah Ayyar, for the Appellant. 

Mr. K. Bhashyam Ayyangar, for the Res- 
pondent, . 


JUDGMENT. 

Reilly, J.—In this suit the plaintiff 
and the defendant, who are brothers and 
another brother as members of a joint fami- 
ly owned a village. In 1896 they executed 
a registered deed of partition, Ex. A, by 
which they agreed that each brother should 
be in management of the village for two 
years in turn and should settle the accounts 
for his management in July of each year 
and pay thə amounts due to the other bro- 
thers. The defendant was in management 
under that arrangement for Faslis 1326 and 
1327. The plaintiff sued for what was due 
to him for those Faslis. The defendant in 
his written statement claimed to set off 
what was due to him from the plaintiff for 
the plaintiff's period of management, Faslis 
1324and1 1325. The District Judge fond 
that the defendant's claim for those two 
earlier Faslis was barred, as it should be 
taken tobe governed by Art. 89, Limita- 
tion Act. On second appeal Wallace, J.,. 
found that the defendant's claim in respect 
of those two Faslis was in time as it could 
be brought under Art, 116, Limitation Act, 
as wellas Art. 89. The present appeal is 
against that decision of Wallace, J. 

As the document, Ex. A, was a regis- 
tered document and there was this con- 
tract that each brother {fn turn should ‘be 


' 


166 
in charge and render accounts in July of 
each year,and pay over what was due to 
the other brothers, if those terms of Ex A 
were broken, as it is admitted they were 
broken, then either the plaintiff or the de- 
fendant could have sued for damages for 
breach of contract and the suit would have 
“come under Art. 116. Wallace, J., is of 
opinion that the suit and the defendant's 
claim were of that nature. But if we ex- 
amine the plaint in this case, we find that 
the plaintiff was clearly not suing for 
compensation for breach of contract. He 
sued for an account and put in an approxi- 
mate account, stating approximately what 
he thought was due, as it was necessary 
wander the Code of Oivil Procedure that 
he should. put in some such statement, 
The defendant in his written statement 
said: 

“The plaintiff is bound to render ac- 
counts to this defendant relative to his 

(plaintiff's) management for F'aslis 1324 and 
1325 when he had the management, and 
pay to this defendant the proportionate 
‘amount found due under the same,” and 
be put in an account. 1 think it is 
perfectly clear that, whatever kind of the 

uit the plaintiff and the defendant might 

ave brought, the suit which the plaintiff 
brought and the reply which the defendant 
gave were both claims for an account and 
nothing else. With great respect, it ap- 
pears to me that Wallace, J., has not 
noticed exactly what the prayers of the par- 
ties were. 

Jt has been decided that, when by an oral 
agreement one tenant-in-common is left 
in. possession as the agent of the other 
tenants in-common, if one of them sues 
. him for an account, the Article applic- 

able is Art. 89, Limitation Act. A Full 


Bench of this Court expressed that opinion’ 


in Yerukola v. Yerukela (1) and the Privy 
Opuncil decided that that was the right 
article in Asgar Alikhan v. Khurshed Ali 
Khan (2). Again when the High Oourt of 
-Caleutta applied that article to such a 
case in Chandra Madhab v. Nobin Chandra 
(3),- that was approved by their Lordships 
of the Privy Council in Nobin Chandra v. 
Chandra Madhab (4). There is also another 


(1) 71 Ind. Cas. 177; A. I. R. 1922 Mad. 150; 45 M. 
648: (1992) M. W. N. 915; 30 M. L. T. 279; 42 M. L. J. 
507: 15 L. W. 595 (F. B.). 

(2) 24 A. 27; 28 I. A. 227; 8 Sar. 142 (P. C.), 

(3) 18 Ind. Gas. 735; 40 0. 108; 180. L. J. 103. 

(4) 36 Ind. Cas 1; A. I. R. 1916 P.O, 148; 44 O. 1; 
20 M. L, T. 430; 21 O.W. N. 97; 14 A.L. J. 1199; 18 
Bom. L. R. 1022; 21 M. L. J, 836; 24 O. L. J, 509; 5 H. 
Wa 452 (P, Q). 


_ ANNY AYATHANIYAL V, SOMASUNDARA AVATHANIGAL. 


131 1, O. }931 


statement of the Privy Council, *obiter 
dictum, tothe same effect in M. Venkanna 
v. M. Agasthiah (5). It hes also been desid- . 
ed that when an agent agrees to submit 
yearly accounts to his principal, Art. 
89 is the Article which applies to a suit for 
an account broughtbythe principal. Madhu- 
sudan Sen v. Rakhal Chandra Das (8) and 
Bhabutarini v. Sheikh Bahadur (7) are to 
that effect. Even if the agent’s agreement 
to submit yearly accounts is a registred 
agreement, there is the opinion of Maclean, 
©. J., obiter in Hafezuddin Mandal v. 
Jadu Nath Saha (8), that the Article appli- . 
cable is Art, 89. 

But forthe defendant it has been con- 
tended before us that, when a principal 
sues his agent for an account, he sues for 
money which he hopes to obtain as the 
result of the accounting. As a matter of 
human nature no doubt that proposition is 
true. Very few people, one may imagine, 
bring suits for accounts before the Courts 
and hope to get nothing outofthem. The 
Privy Council in Rahimbhoy Habibbhoy v, 
C. A. Turner (9) has stated that a decree 
for the taking.of an account implies that, 
if a balance is due from the defendant he 
must pay it. Sofar the contention of the 
defendant is no doubt sound, Then it is 
further conténded by Mr. Viswanatha Ayyar 
for the defendant that in such cases, if 
money is found due on the agent’s account 
being taken, it is really due because the 
agent has broken his contract to account, 
and, if anything is recovered in such a suit - 
from the agent, it must be regarded as 
compensation for breach of contract, and, 
if the agent's agreement is registered, then 
Art, 116, Limitation Act, applies. He has 
pointed out that money recovered by 
suit as due on a registered bond cr due 
as rent under @ registered counterpart of 
a lease must now be treated by us as 
money recovered as compensation for 
breach of contract under Art. 116, Limita- 
tion Act, in accordance with the opinion 
of the Privy Council in Tricomdas Cooverji 
Bhoja v. Gopinath Jiu Thakur (10). That 
is so. Butis a suit for an account, a euit 
for compensation in that sense? It has been 


(5) A. I.R, 1923 P. O. 31. 

(6) 30 Ind. Oas. 697; 43 O, 248; 22 C. L. J. 552. 

(7) 53 Ind. Cas 675. 

(8) 35 O. 298; 7 O. L. J. 279; 12 0. W. N. 820. 

(9) 15 B. 155; 18 I. A. 6 (P. 0.). 

(10) 39 Ind. Oas. 156; A. I. R. 1916 P. ©. 182; 441. A 
65; 44 0.759; 1 P. L. J. 262; 15 A. L. J. 217; 25 0. L 
J. 279; 32 M. L. J.357; 21 M. L. T. 262; 21 0. W, N 
red (1917) M. W. N. 363; 5 L, W, 654; 19 Bom. L. R, 
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decided in some cases that itis a suit for 
compensation in that sense. That is the 
effect of Matilal Bose v. Amin Chand (11), 
- Hasin Sarkar v. Baroda Kishore (12), Jogesh 
Chandra v. Benode Lal (13) and Bhagirath 
v. Pramchand (14). On the other side there 
‘isthe decision in Bhabatarint v. Sheikh 
Bahadur (7) thata suit for an account and 
for money due on taking the account is not 
a suit for compensation for breach of con- 
tract. But, in my opinion, Mr. Rajah 
Ayyar for the plaintifi in this case is right 
in his contention that we are not at liberty 
to say that a suit for breach of contract 
‘ even in the sense in which ‘compensation 
for breach of contract” has been used in 
the cases recognized as correct by the 
Privy Council in Tricomdas Coorerji 
Bhoja v. Gopinath Jiu Thakur (10). In 
Hurrinath Rai v. Krishna Kumar Bakshi 
(15), their Lordships of the Privy Oouncil 
themselves made @ statement, which shows 
that a suit by a principal against his agent 
for an account is something different alto- 
gether from a suit for compensation for 
breach of contract, because in a suit for 
an account the defendant can claim a 
decree, if the accounting turns out to be 
in his favour, and that could never happen 
in a suit merely for compensation for 
breach of contract. The words actually 
used in that case by their Lordships of the 
Privy Oouncil are: 

“Nothing could prevent the defendant 
ina suit framed like this from claiming 
the benefit of an account if in his favour, 
just as the plaintiff claims it if a larger 
sum than he specifies should be found due 
to him.” 


There we have an 
between a suit for an 
for compensation for breach of contract. 
As was pointed by Trevelyan, J., in 
Kunjo Behary Singh v. Madhub Chandra 
Ghose(16), a suit for an account is nota 
suit for & definite sum of money but for 
ordering the defendant to account to the 
plaintiff for money received by him and 
the first result is that the plaintiff gets a 
decree for discovery. Thatan agent when 
sued as defendant for an account can get 
adecree for the balance of the account if 
anything is found due to him, even though 
he has not claimed it in his pleadings, wag 


essential difference 
account and 8 suit 


(11)1 0. L. J. 211. 

(12) 5 Ind. Cas. 186; 11 C. L. J. 43. 
(13) 5 Ind. Cas. 59; 14 O. W., N. 122. 
(14) 16 Ind. Cas, 852; 17 ©. L. J. 201. 

(15) 14 O. 147; 13 I. A. 123; 4 Sar. Tol (P. ©.). 
(16) 23:0. 884 (F. R.). 
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decided in Parmanand v. Jagat Narain (17) 
which was spproved in a later decision of 
the same Oourt, Ram Charan v. Bulaqi 
(18). Is is trueas Mr. Viswanatha Ayyar 
has pointed out, that in Narasimha Rao 
v. Zamindar of Tiruvur (19), Phillips, J., 
dissented from that view and was of the 
opinion that a defendant agent in such 
a suit could not get the balance by decree 
if a balance was found due to him. But it 
appears that Hurrinath Rai v. Krishna 
Kumar (15) was not quoted to the learned 
Judge in that case, and, as hasjust been 
pointed out by Mr. Rajah Ayyar, in Rama- 
linga Chetti v. Raghunath Rao (20) it is 
recognized as the law and practice in 
England—and there is no reason to suppose 
that the practice in this country should 
be different--that defendant agent in a 
suit for an account can recover the balance, 
ifon the accounting a balance is found 
to be due to him, I must accede to Mr. 


‘Rajah Ayyar'’s contention that a suit for 


an account is not a suit for compensation for 
breach of contract, It appears to me to be 
asuitof an entirely different nature and 
may have results impossible in a suit for 
compengation for breach of contract. L may 
remark that, if such a suit were really a 
suit for compensation for breach of con- 
tract, then all the decisions which I have 
mentioned that a suit for an account 
against an agent falls within Art. 89, 
Limitation Act, would be unjustifiable, 
andit should be remembered that those 
decisions included two of the Privy Council. 
A suit for compensation for breach of 
contrast may possibly come within ‘some 
other Article of the Juimitation Act than 
Art. 115 or Art 116, But how could it 
ever come within Art, 89? The very wording 
of Art. 89, precludes that. Article 89 
runs: “by a principal against his agent for 
moveable property received by the latter 
and not accounted for.” 

Is it possible, using Haglish language 
with any approach to accuracy or even 
sense, to speak of compensation for breach 
of contract as moveable property received 
by the agent for his principal? Money re- 
ceived by the agent for the principal is 
moveable property, a3 was declared in 
Asghar Ali Khan v. Khurshed Ali Khan 
(2). There is no difficulty about that. But 

(17) 6 Ind. Cas. 163; 32 A. 525; 7A. L. J. 543. 

(18) 83 Ind. Oas. 880; A. I. R. 1924 All, 854; 46 A. 
858; 22 A. L. J. 783; L. R. 5 A. 563 Civ. 


(19) 58 Ind, Cas 234; 42 M. 873; 37M. L.J. 193; 
10 L. W. 183; (1919) M. W. N. 628; 26 M. L, T, 


276. 
(20) 20 M, 418, z 
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to my mind it is beyond all reason to 
suggest that a suit for compensation for 
breach of contract comes within 
Art..89, Limitation Act. As the Privy 
Council has definitely decided that a guit 
against an agent for an account comes 
within Art. £9, Limitation Act, that is alone 
sufficient to show that when the plaintiff 
sued for an account in this case and when 
the defendant asked for an account it was 
Art, 89 which was applicable and not 
Art. 116. Both parties might have sued, 
if they had-chosen, for compensation for 
breach of contract and have brought them- 
selves under Art. 116; but it happens that 
they have chosen to sue for accounts, and 
we must apply the Article applicable to the 
relief for. which they have prayed. That 
being so, in my opinion, this appeal must 
be allowed and the decree of the District 
Judge restored with costa 

Anantakrishna Ayyar, J.—lagree. 
The only question that arises for decision 
in this appeal is one of limitation. As I 
‘construe the pleadings in the case, the 
claim (put forward by the plaintiff as well 
as the defendant) is one for account by the 
principal against his agent, That is the 
view which both the lower Oourts also 
took of the pleadings in thé case. If so, 
prima facie, Art. 89, Limitation Act, would 
apply to this case and theonly questioathen 
is whether Art. 116 would apply because Ex. 
A under which the liability arises is a 
registered document. Both the lower Courts 
held that Art. 116 would not apply to such a 
case ; but thelearned Judge (Wallace, J.) 
held that “there was no obstacle in law to 
the suit coming under Art. 116 as well as 
under Art. 89, Limitation Act.” 

The question is whether that view is 
correct, 

The learned Advocate for the respondent 
argued that Art. 116 applies to the case 
for there is a contract in writing registered 
in the present case (Ex. A), one party has 
committed breach of that contract, and the 
other party claims compensation for the said 
breach and that thelclaim ie, therefore, really 
for compensation for breach of a contract in 
writing registered. He drew our attention 
.to the decision of the Privy Council in 
Tricomdas Cooverji Bhoja v, Gopi Nath Jiu 
Thakur (10) and also tothe decision ofa 
Full Bench of this High Court reported as 
FRatnasabhapathi Chettiar v. Devasigamony 
Pillai (21). The Privy Council held that 
Art. 116 applied to a suit for royalties due 


(21) 116 Ind, Cas. 817; A. IR. 1929 Mad. 53; 52 M 
105; 29 L. W. 143; 56 MeL. J. 10 (F. BJ). 
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, under a registered lease of certain* lands. 
Reading pages 767 and 768* it 
i3 clear that their Lordships “thought that 
they should accept the interpretation so 
often and £o long put upon the Statute (as 
to the meaning of the word “compensation” 
occurring in Art. 116) by the Courts in 
India that the decisions cannot now be 
disturbed.” 

The Full Bench held that ‘where a 
mortgage-deed containing a personal co- 
venant to pay the mortgagee money is regis- 
tered, Art, 116 applies toa suit to recover 
the balance due to the mortgagee after the . 
sale of the mortgaged property.” 


In delivering the opinion of the Full 
Bench, Kumaraswami Sastriar, J., refers 
to various decisions of this and other High 
Courts where it was held that suits to 
recover money due on registered bonds, 
suits to recover rent due on registered 
lease-deeds and suits to recover amounts 
due in respect of covenants in registered 
deeds of partnership, were governed by 
Art. 116, Limitation Act. No reference was, 
however, made to decisions dealing with 
Art, 89 in cases where the documents 
creating agency are registered. We have, 
therefore, to consider the nature of the suit 
contemplated by Art. 89 andtosee whe- 
ther the same could be considered to be “a 
suit for compensation for breach of a con: 
tract’ within the meaning of Art, 116. 
No doubt we ehould keep in view the fact 
that the word compensation has been used 
in a wider sense in the Oontract Act and 
in the Limitation Act, We should also 
remember that there is generally a dis- 
tinction established by the Limitation Act 
in favour of registered instruments, a 
longer period of limitation being (generally 
speaking) preecribed in the case of regis- 
tered instruments. We have, therefore, to 
be fully alive to the above features in con- 
struing Art. 89, Limitation Act. 


Article 89 speaks of “a suit by principal 
against his agent for moveable property 
received by the latter and not accounted 
for” period of limitation is three years, and 
time runs from the time when the account 
is, during the continuance of the agency, 
demanded and refused or, where no such 
demand is made when the agency termi- 
nates. The Privy Uouncil decided in 
Asghar Ali Khan v. Khurshed Ali Khan (2) 
that the expression “moveable property” in 
Art. 89 includes “money.” In Shib Chandra 
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Roy v. Chandra Narain Mukerjee (22) it 
was held by Harrington and. Mookerji, JJ., 
that a.suit ‘by a principal against his agent 
for an account and also for recovery: of 
money that may be found due from him’ is 
a suit for moveable property received by 
the agent on behalf of the principal and 
not accounted for, andis governed by Art, 
t9, It was argued that because the plaint- 
iff prays that an account may be taken first, 
the sum due ascertained, and the amount 
so due be also a decreed to him, that the suit 
is, therefore, not one for account but for 
money, At page 725*, Mookerjee, J., an- 
swered the objection in the following 
terms : i 

“As pointed out by Sir Barnes Peacock 
in Kalee Kishen Paul Chowdhry v. Juggut 
Tara (23), when it is said that law imposes 
an obligation on the agent to render an 
account of his agency and to account for 
the money of his principal, the word ‘ac- 
count’ is used in its legal sense and is not 
confined merely to rendering an account 
by the agent of what he has done with the 
money, but also includes the payment of 
any balance which might be found due 
from him upon taking the account. This 
is substantially in accordance with the 
observations of Lord Esher in Harsant v. 
Blaine (24) that the duty of the accounting 
party is not merely to be constantly ready 
with his accounts, but also, if the accounts 
show that he has money to pay over, to be 
constantly readyto pay. In this view of 
the matter, Art.89 covers case of the present 
description, the edject of which is to obtain 
an account of the money in the hands of 
the agent as also to recover the sum due.” 

What is technically known as “a suit 
for account” by principal ageinst his agent 
has been described inseveral cases. The 
agent has to be ready with his accounts ; 
he has to explain the entriesin the accounts 
which require -explanation ; he has to sup- 
port the entries by vouchers in proper cases 
and he has also tohand over the balance, 
if any, that might be found due, to the 
principal. It has also been mentioned in 
the cases thatifit should turn out that, as 
a result of the taking of the accounts, some 
money is due tothe defendant agent, then 
there should be adecreein favour of the 
defendant agent for that amount: see 
Collyer v. Dudley (25), Harinath Rat v, 
Krishna Kumar (15), Rahimbhoy Habib- 

(22) 32 C. 719; 10. L. J. 232. ` 

(23; 1L W. R. 76; 2B. L. R. A.O. 129. 


(24) (1887) 56 L J. Q. B. 511. 
(25) (1876) 2 L. J. Oh. 15; Turn & R. 421. 
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bhoy v.C. A. Turner(9), Ramalinga Chetty 
v. Raghunath Rao (20): see also the follow- 
ing regarding the nature ofa suit for ac- 
count: Kunjo Behary Singh. v. Madhule 
Chandra (16), per Trevelyan, J., Raghunath 
v. Ganpatji (26), Parmanand v. Jagat 
Narain (17) and Ramcharan v. Bulaqi 
(18) : see also se, 243 and 218, Contract Act. 
In Harinath Rai v. Krishna Kumar(15) the 
plaint concluded as follows: “There 
is a balance against the- defendant of 
Rs, 19,925-14-0, for the recovery of which 
I instituted this suit. If by the decision 
of the Court a larger sum should þe proved 
to be payable to me by the defendant under 
proofs and papers, the prayer is also for the 
recovery of the same.” 

The High Court was of opinion that the 
suit was virtually one for an account, and 
the Privy Oouncil agreed with that view. 
At page 153*, their Lordships observed as 
follows: “Nothing could prevent the 
defendant in asuit framed like this from 
claiming the benefit of an accountif in his 
favour, just as the plaintiff claims it if a 
larger sum than he specifies should be 
found due to him. Such a suit is essential- 
ly one for account.” 

In Rahimbhoy Habibbhoy v. C. A. Turner 
(9) atpage 159ł,the Privy Council remarked, 
as to the effect ofa preliminary decree for 
an account passed in a suit for account, as 
follows : 

“It is true that the decree that was made 
does not declare in terms the liability of 
the defendant, but it directs accounts to 
be taken which he was contending ought 
not to be taken at alland it must be held 
the decree contains within itself an asser- 
tion that if a balancais found against the 
defendant on thess accounts, the defendant 
is bound to pay it,” 

The question was also considered in this 
Court by Sir Arthur Oolling, O. J., and She- 
phard, J., in Ramalinga Chetty v. Raghuna-~ 
tha Rao (20), whether a defendant could 
obtain a decree for the amount that might 
be found due in his favour. At page 4:05 
the Court observed : | 

“If ib were true that the suit was a suit 
for an account in the proper sense of that 
term, then it would follow, according to the 
decision in Harinath Rai v, Krishna Kumar 
(15) which decision illustrates the English 
practice, that defendant No. 1 would be 
entitled to have an account taken witha 


(26) 27 A. 374. 
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view to obtain a decree for the sum that 
might be found due to him.” 

It is, therefore, clear that in a “suit for 
account’—properly so-called—the defend- 
ant has torender account in the technical 
sense, and pay the plaintiff the amount 
that might be found due to him; it is also 
clear that, in such a suit, the defendant 
would be entitled to a decree in his favour 
for any amount that might be found due 
to him, as the result of the taking of the 
accounts. Theopinion expressed by Phil- 
lips, J.,in Narasimha Raov. Zemindar of 
Tiruvur (19) at pages 879-80* that no decree 
could be passed in such a suitin favour of 
the defendant is thus unsustainable having 
regard to the authorities noticed above, 
which authorities were evidently not cited 
before the learned Judge. 

Could such a suit be called ‘‘a suit for 
compensation for breach of a contract” 
within the meaning of Art. 116? No doubt 
no plaintiff ordinarily files a suit for an 
account unless he also hopes to get a 
decree for some amount of money in his 
favour; but it is possible that ap laintif ina 
particular case might file such a suit with a 
view mainly to get possession of the accounts 
and other papers from the agent and to 
havethe entries explained as is done in suits 
for accounts : see page 2607 of Madhusudan 
Sen v. Rakhal Chandra (6). Does the cir- 
cumstance, then, thatordinarily, and in a 
large majority of cases, a decree for money 
is also prayed for in such a case by the 
plaintiff, who has also to pay Oourt-fee 


on the amount at which he ap- 
proximately values the relief, bring 
the case under Art, 116? The 


learned Advocate for the respondent strong- 
ly relied on this aspect of the cage; but 
after having given my best consideration to 
the arguments, i feel unable to agree with 
hin. In my opinion, a suit by principal 
against his agent for moveable property 
received by the latter and not accounted 
for, could not be said to be “a suit for com- 
pensation for the breach ofa contract.” 
After the decision of the Privy Council in 
Tricomdas Coovérji Bhoja v. Gopinath Jiu 
Thakur (10) a Full Bench of this High 
Court consisting of Sir Murray Coutts- 
` Trotter, O. J., and Krishnan and Beasley, 
JJ., had to consider the question whether a 
suit by a share-holder against a Oompany 
for recovery of dividend is governed by 
Art. 116, Limitation Act. After noticing 
the Privy Oouncil case in Tricomdas Coo- 


*Pages of 42 M.—[Ed.] 
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verji Bhoja v. Gopinath Jiu Th&kur (10) 
the learned Ohief Justice observed at 
page 482* as follows; “It is difficult . 
enough to regard that form of words as 
applicable to a claim for rent. It seems to 
me clumsy beyond anything that is legiti- 
mate to allow the claim of a share-holder 
for his dividend to be regarded as ‘aptly 
described by compensation for breach of 
contract, express or implied:” see Ramase- 
shayya v. Sri Tirupurasundari Cotton Press, 
Bezwada (27). 

No direct decision of this Court, on the 
question we have to decide, has been 
brought to our notice. In Venkatachalam 
v. Narayanan (28), Sir Join Wallis, O. J., 
and Seshagiri Ayyar, J., made certain ob- 
servations relevant to the present queation. 
At page 379T, the learned Ohief Justice ob- 
served as follows: “The plaintiffs rely on a 


‘decision reported as Jogeshchandra v. Be- 


node Lal (13) that where there was a de- 
finite contract to render an account yearly, 
Art. 115 and not Art. 89 would -be the 
Article applicable in the case of unregistered 
contracts. This case proceeded to some ex- 
tent on the authority of a decision in Ba- 
tilal Bose v. Amin Chand (11), that in the 
case of a contract in writing registered, 
Art. 89 does not apply, but Art. 116. The - 
authority of the latter decision has been 
doubted in Shib Chandra v. Chandra Na- 
rain (22) and Hafezuddin Mandal ý. Jadu 
Nath (8), and itis not in my view conclu- 
sive of the present case.” 

Seshagiri Ayyar, J., would seem to goa 
little further. At page 3827 the learned . 
Judge observed as follows: “The respond- 
ent’s Vakil relied on Jogesh Chandra v. 
Benode Lal (13) for the position that when 
there is a special contract fixing a date for 
the rendering of the accounts the article 
applicable to suits by principals against 
agents is Art. 115 and not Art. 89. 
fixing of a date for rendering accounts 
cannot stop the termination of the agency. ° 
The authority relied upon in Jogeh Chand-. 
ra v. Benode Lal (13) has been dissented 
from by Maclean, O. J., in Hafezuddin 
Mandal v. Jadu Nath ‘8), Mookerji, d., in 
Shib Chandra v. Chandra Narain (22), held 
that Art. 89 would apply to a case like the 
present.” 

The decisions of the Calcutta High Court 
are not uniform They are all collected in 

(27) 94 Ind. Cas. 515; A. I. R. 1926 Mad. 615; 49 M. 
oe M. L. J. 520; 24 L, wW. 102; (2926) M. W. N. 450 
i (28) 56 Ind. Cas. 740; 39 M. 376; 28 M. L. J. 140. 
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the case reported as Muhammad Mazaharal: 
Ahmad v. Mukammad Azimuddin (29), 
where there is also an interesting discus- 
sion about the meaning of the word “com- 
pensation” at page 216*, though the case 


. itself related to recovery of the dower-debt 


under the registered dower-deed. the Oourt 
holding that Art. 116 applied to such a 
case. Though the decision in Venkatacha- 
lam v. Narayanan (28) was passed before 
the ruling of the Privy Oouncil in the case 
reported ae Tricomdas Cooverji Bhoja v. 
Gopinath Jiu Thakur (10) the learned 
Judges who took part in the decision in 


- Venkatachalam v, Narayanan (28) would 


seem to be inclined to agree with the view 
of Maclean, O. J.,in the case reported as 
Hafezuddin Mandal v. Jadu Nath (8). 

` §uits for accounts by principals against 
agents have been held to come under Art. 83: 
see Asghar Ali Khan v. Khurshed Ali Khan 
(2), Hurrinath Rai v. Krishna Kumar (15), 
Gabu v Zipru (30) and Girija Bai Shivdeo 
Ray v. Narayan Rao Ganpat Rao (31): see 
also Yerukola v, Yerukola (1), Venkanna 
v, Agasthiah (5) and Madhusudan Sen v. 
Rakhal Chandra (6) where at page 2567 the 


` Court (Mookerjee and Roe, JJ ,) declined to 


refer the question to the decision of a Full 
Bench, and decided where there is an agree- 
ment to submit accounts annually, a suit 
against the agent for account is governed 
by Art. 89 and not by Art. 115, Limitation 
Act, 
The the 


wording of corresponding 


Art. 117, Act IX of 1871 was “on a promise. 


or contract in writing registered.” The 
words “for compensation, ete,’ were intro- 
duced by Act XV of 1877. Any argument 
‘derived from the change of language goes 
if at all, against the respondent's conten- 
tion, 


No doubt there is a saving clause in 
Art. 115 which does not find a places in 
Art. 116, namely the words “not otherwise 
provided for”; but before Art. 116 should 
apply the Court must be satiefied that the 
suit is one “for compensation for breach of 
a contract; and for the reasons I have 
mentioned, a suit for an account by 
principal against his agent is a suit well 
known to Jaw and could not properly be 
described as a suit for compensation for 


(29) 73 Ind. Oas. 17; A. I. R. 1923 Oal. 507; 37 C. L, 
J. 108; 27 O. W. N. 210. 

(30) 59 Ind. Cas. 357; A. I. R. 1921 Bom. 384; 45 B. 
313; 22 Bom. L. R. 1289. 

(31) 88 Ind. Cas. 975; A. I. R. 1925 Bom. 148; 26 Bom. 
L. R. 1165. 


a 
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breach of a contract as ordinarily 
understood. Having regard to the apparent 
policy of the Registration Act to provide 
generally alonger pericd of limitation to 
suits based on registered documents though 
it was more apparent under Act IX of 1871 
than in the later Acts, I should be glad if I 
had been able to come to the conclusion 
that Art. 116 applies to the present case 
secing that Ex. Aisa registered document; 
but for the reasons already given, I feel 
myself unable to accept the contention that 
Art. 116 is applicable to the present case. 
Holding that Art. 89 is the Article appli- 
cable, the appeal has to be allowed with 
costs. This appeal having been posted to 
be spoken to this day, the Oourt made the 
following 

CORDER.—Oosts will be allowed both in 
second appeals and Letters Patent Appeal— 
in both cases, 


N. 6. & A, Appeal allowed. 


MADRAS HIGH COURT. 
ORIGINAL BIDE APPEAL No, 7 oF 1930, 
August 21, 1930. 

Present :—Mr. Justice Ourgenven 
and Mr. Justice Bhashyam Ayyangar. 

P. ABDUL SAMAD SAHEB—APPELLANT 
VETSUS 
Sowcar KAMARUDDIN SAHEB 
AND OTHERI—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11,0. XXI, 
r. 16—Transfer of decree—Omission to serve notice on 
judgment-debtor—Validity of proceedings—Omission 
of legal representative to raise objection that no notice 
had been served—Res judicata. 

It is an indispensable condition of jurisdiction under 
O. XXI, r. 16, Civil Procedure Code, that the first 
proviso of that rule, relating to notice should be 
complied with and non-compliance with the said previs, 
not only renders void the proceedings in which the 
failure occurred but also all subsequent proceedings 
dependent upon them, [p. 172, cols. 1 & 2.] 

Failure of the legalrepresentative of the judgment- 
debtor to object to execution onthe ground that no 
notice under O. XXI, r. 16, had been served on the 
deceased judgment-debtor, cannot operate as res 
judicata, in a subsequent application if the legal rep- 
resentative had no knowledge at that time that no 
notice had been served on the deceased. [p. 172, col 2.] 

Original Side appeal from an order of the 
Chief Justicedated the 15th November,1929, 
in Application No. 3210 of 1929. 

Messrs. K. Narasimha Aiyar and P, K. 
Janaxiram, for the Appellant. 

Messrs. A. Viswanatha Aiyar and A, 
Ramaswami Ayyar, for the Respondents. 


JUDGMENT —This appeal arises out 
of execution proceedings under a consent 
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decree awarding the decree-hclder the sum 
of Re. 5,845-10-8 to be realized out of the 
assets of one Nur Muhamad Usman Saheb, 
deceased, inthe hands of the defendants 
and out of the assets in their hands of the 
business in which he was a partner. 
defendants, the first and second were 
surviving partners, while the third was the 
widow of the aforesaid Nur Muhamad 
Usman Saheb, The earliest execution 
aprlication to which we have been referred 
was to transfer the decree to the Sub- 
Court of Shimoga, and this was ordered on 
7th: December, 1927. Then while execution 
was pending there, on 24th February, 1928, 
the decree-holder assigned the decree to the 
present appellant. In E. P. No. 146 of 1928 
this transferee decree-holder under O. XXI, 
r. 16, Civil Procedure, Oode, for leave to 
execute the decree and to continue the 
proceedings at Shimoga, This was ordered 
on 19th Apri), 1928, the order reciting that 
the defendants did not appear in person or 
by Pleader, though served witha copy of 
the notice of the application, Subse- 
quently, on lst September, 1928, defendant 
No. 3 died and in E. P. No. 21 of 1929 the 
appellant applied to execute the decree 
against her legal representatives, consisting 
of a mother, four brothers anda sister. A 
month later, on 25th April,1929, one of these 
legal representatives, S. Kamaruddin 
Saheb, moved the Master, who had passed 
the order in E. P. No. 21 of 1929, to call on 
the appellant to show cause why the earlier 
order recognizing the transfer should not 
be set aside, the proceedings in B, P. No. 
21 stayed and such other ordera as might be 
appropriate passed. The principal ground 
alleged was that the appellant had 
‘secured recognition of his transfer without 
taking out or serving any notice on defend- 
ant No.3, It was further asserted that only 
two out of the six legal representatives re- 
ceived notice of the later application, E, P. 
‘No. 21. The learned Master found it to bea 
fact that defendant No.3 had no notice of 
fhe application under O. XXI, r. 16, and 
accordingly gave the legal representatives 
a further opportunity to show cause why 
the appellant should not execute the decree 
against the assets of defendant No.3 in 
their hands. This order has been con- 
firmed by the learned Chief Justice against 
whose decision this appeal is preferred, 

Itis admitted thatdefendant No, 3 was not 
served in E. P. No. 146, and this omission, it 
js not contested, renders the order void as 
. against her and her legal representatives, 

It is an indispengable condition of jurisdic- 
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tion under O. XXI, r. 16, that “the ‘first 


proviso to that rule, relating to noticas should ` ` 


be complied with: ses Kassum Goolam 
Hosein v. Dyabhai Amarsi(1) and Sreenath 
Dasv. Achutananda Mahanti (2), There can 
beno doubt, therefore, that, considered by 
itself, this order was rightly revoked. Au 
attempt has, however,been made to found an 
argument upon the existenceof the- subsequ- 
ent order to execute passed against the 
legal repredentatives in E, P, No 21. Itis 
said that these latter proceedings gave those 
representatives an opportunity to contest the 
right of the transferes decrae-holder tg 
execute, that they omitted to do so and that 
accordingly the matteris now res judicata, 
This position cannot, however, be sustained, 
we think, in the circumstances of this 
case. The contesting legal representative as- 
serts that he only heard after the order in RB, 
P. No. 21 had been passed, that defendant No, 
3 had not been served in E, P. No. 146, and we 
must take it, in the absencs of evidence to 
the contrary, that, when the latter order was 
passed, it was believed that defendant No. 3 
had had an opportunity of contesting the 
order under O. XXI, r. 16. If that had been go, - 
it would not have been open to the legal re- 
presentatives to contest the transferee’s right 
in E, P. No, 2i, and accordingly that ques- 
tion was not one which, in the language of 
Explin. IV, s. 11, Oivil Procedure Oode; 
“might end ought to have been made ground 
of defence or attack.” It ssems clear therefore 
that what happened in the later proceedings 
cannot opsrate asa bar of this kind, nor do 
we think that it makes any difference whether 
or not all the legal representatives were in 
fact served in the later application. The 
failure to serve defendant No. 3 not only 
renders void as against her and her re- 
presentatives the proceedings in which the 
failure occurred, but all subsequent proceed- 
ings dependent upon them. As against the 
persons specified, the appellant has failed 
toestablish his competence to execute the 
decree and this disability debars him in all 
further proceedings. Thisis madeclear in 
Sri Nath Das v. Achutanand Mahanti (2), 
a case in which service was effected indeed 
upon the judgment-debtore, but no notice 
was served upon tha transferor. Wven in 
such a case it was held, and we think rightly 
held, that the whole of the procsedings sub. 
sequent were bad-in law, We donot wish 
to gointo the merits, but it has only to be 
observed that the contention is that the 
appellant is a benamidar for defendant Nos. 


(1) 12 Ind. Oas. 547; 36 B.58; 13 Bom. L. R. 973. 
(2) 6 Ind. Cas. 262, 
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1 and 2 to realize how defendant No. 3 may 
have been prejudiced by the order being 
passed behind her back. 

The order under appeal modifies the order 
in E, P. No. 146 by noting that the legal 
representatives of the deceased defendant 
No. 3 had no notice of the application under 
O. XXI, r. 16, and by adding a further clause 
adjourning the application so that the legal 
representatives might have been an op- 
portunity of showing causes. -We think 
that the better course would be to set 
aside the order in E. P. No. 146 of 1928 as 
against defendant No.3. Her legal repre- 
sentatives may then be brought on and the 
application disposed of in due course. We 
must also for the reasons given set aside 
the order in E. P. No. 21 of 1929, and disposal 
of this application must await the decision 
in E.P, No. 146 It ishardly necessary to add 
so far as this latter application is concerned 
that if the legal representatives are brought 
on in È. P. No. 146 no further question with 
regard to this relationship can arise in 
E. P. No. 21, It has been objected that the 
revocation of FB. P, No, 21 was not in terms 
asked for, but we think that the notice of 
motion, which seeks such further or other 
orders appropriate in the circumstances of 
the case, is wide enough to cover this relief, 
and O. XLI, r. 33, gives the Appellate Court 
ample powers in thisrespect. The appeal 
is dismissed with taxed costs, 

N.B. & A, Appeal dismissed. 
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MADRAS HIGH COURT. 
OxIuinaL Reviston No. 533 or 1930 
AND 
URIMINAL Revision Pstirion No. 495 
oF 1980, 

November 4, 1230. 
Present:—Mr. Justice Jackson. 
(OHUKKALA) MANGAYYAMMA— 
PETITIONER 

versus : 
(OKUKKALA) APPALASWAMI— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 488 
—Maintenance proceedings—Order based on compro- 
mise, enforceability of. 

Where the parties to a proceeding under s. 488, 
Criminal Procedure Code, settle the matter without 
any referenceto the Oourt there isno necessity for 
the Court to pass any order under s. 488. Butif the 
passing of an order under s. 488 is an essential part of 
the compromise the Court cannot refuse to enforce 
the order merely because it was based on a com- 
promise, 
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Budhu Ram v, Khem Devi (1) and Sham Singh v, 
Hakim Devi (2), dissented from. 

Lingadu v. Labbakka (3), followed. 

Oriminal revision petition from an order 
of the Sub-Divisioral Magistrate, Vizaga- 
patam, dated the 16th May, 1980, in Mis- 
cellaneous Oase No. 18 of 1927. 

Mr. Kasturi Seshagiri Rao, for the Peti- 
tioner. 

Mr. K.S. Jayarama Ayyar, for the Res- 
pondent. 

ORDER .— The petitioner seeks to revise 
the order of the Sub-Divisional Magistrate 
of Vizagapatam in an application under s. 
488, Oriminal Procedure Oode, by a wife 
for the enforcement of the order of mainten- 
anna which she had received from that 
Court. The learned Magistrate has refused 
to pass any such order for reason which it 
is not easy to follow. He says that the 
original order is based on a compromise, 
that, therefore, s, 488, Oriminal Procedure 
Oode, has no longer any application and 
that the proper remedy for the petitioner 
is by way of Civil Courts. Of course, if the 
parties had settled the dispute by them- 
selves without any reference to the Oourt, 
there would have been no order under s. 488, 
Oriminal Procedure Oode, at all; but such 
settlement is evidently not what they con- 
templated. Thehusband was prepared to 
consent to judgment without giving the 
petitioner any further trouble so long as 
her claim for maintenance was reasonable 
and, therefore, the Magistrate passed orders 
in the terms of this agreement, or com- 
promise, a very sensible arrangement which 
did not in any way detract from the force 
of the order, In two cases from Lahore, 
Budhu Ram v Khem Devi (1) and 
Sham Singh v. Hakim Devi (2), it 
is held that a compromise cannot be 
enforced under s. 488, Oriminal Procedure 
Code, and if these cases refer to a compro- 
mise of which an essential part is the 
passing of an order under s. 488, Oriminal 
Procedure Oode,I must respectfully differ 
from them. Ifthe compromise is entirely 
independent of the Oourt, I agrese that the 
Oourt would be under ne necessity to pass 
an order under s. 488, Criminal Procedure 
Code. The view of the matter of which I 
have endeavoured to set forth is I think 
succinctly put in Lingadu v. Labbakka (3), 
Case No. 41 which is a ruling of a Bench of 
this Court and which finally settles the 


(1) 95 Ind. Cas. 315; A. I. R. 1926 Lah. 469; 27 Or. 
J. 719. | 


(@) 127 Ind. Cas, 13; A. I. R, 1930 Lah. 524; 31 On, 
L. J. 1179; (1930) Or. Gas. 623, 
(3) 2 Weir 629, i 
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matter for this Presidency. The petition 
is accordingly allowed and the application 
is remanded to the Sub-Divisional Magis. 
trate for disposal according to law after 


hearing the parties, if necessary. 
N. 8. & A, Petition allowed, 


MADRAS HIGH COURT. 
ORIMINAL Revision Oase No. 580 or 1930 
KAN AND 
OximineL Reviston Partition No. 539 oF 


1930. 

November 27, 1930. 
Present:—Mr. Justice Jackson. 
SUBRAMANIA MAISTRY AND ANOTERR— 

` AgoosED—PETITIONEBS 
versus 
NAGHIAR AMMAR—OomPiaInant— 
RESPONDENT, 


Criminal Procedure Code (Act. V of 1898),s.264(1) | 


—Summary trial—Mode of recording evidence—Dis- 
cretion of trial Court. 

Whether the substance of the evidence referred to 
in s. 264 (1), Oriminal Procedure Code, must be such 
a complete summary of the evidence as to afford 
material for appeal or merely a statement of the evi- 
dence which the Court thinks substantial isa matter 
that rests with the Court. 

In re Ghockalinga Pandaram (1) and Urudin Sheikh 
Adam v. Emperor (2), referred to. 

Oriminal revision petition against the 
judgment of the Joint Magistrate Serma- 


devi, dated the Ist April, 1930. 


Mr. K. V. Ramachandra. Ayyar, for the l 


Petitioners, ; 
Mr. T, M. Ramaswami Ayyar, for the Res- 
pondent. l 
The Public Prosecutor, for the Crown. 
ORDER.—The point raised in this pəti- 
tion is whether substance of the evidence 
in 6.264 (1) of the Oode of Oriminal Pro- 
cedure must be uch a complete summary 
- of the evidence as to afford material for ap- 
pealor merely a statement ofthe evidence 
which the Oourt thinks substantial. Oon- 
sidering that the Oourt is not required to 
record any évidence at all, and that, there- 
fore, there is no test-by which the substan- 
tiality of its record can be gauged, I. think 
it ig right to assume that the matter rests 
with the Court. This is the view taken by 


Devadoes, J.,in In re Chockalinga Pandaram . 


(1). In Urudin Sheikh Adam v. Emperor (2) 


(1) 109 Ind. Oas. 897; 28 L. W. 394; A. I. R. 1928 
Mad. 597; 29 Or.L J.625; 55 M.L. J.117; 10 A. I. Or. 


R. 271. 
(2) 112 Ind. Oas, 221; 29 Or. L. J. 1005; 30 Bom, L. 
R, 954; A, I, R., 1928%Bom, 433, i 


M, MUTADRUMABA PILLAI 9, BMPHROR, `, 


3i 10. wa ae 


the substance of the defence evidence was 
not even attempted to be given. In the cirs‘ ' 
cumstances I am not prepared to interfere. 
Where a case is hotly contested it is ques- 
tionable whether a Magistrate is well-advis- 
ed to try it summarily. 

The petition is dismissed. | 

N.B. & A, Petition dismissed. ° 


MADRAS HIGH COURT. 
Camminat Revision Oasis Nos, 956 AND 957 
oF 1930, ° 
ORBIMINAL Revision Petitions Nos, 
884 anp 885 oF 1930. 
February 6, 1931. 
Present :—Mr. Justice Jackson. 
M. MUTHUKUMARA PILLAI-— 
Acoussp No, 2—PERTITIONER 
versus 
EMPEROR—OppositE Party. | 
Criminal Procedure Code (Act V of 1898), ss. 162, 
202—Report of Police under s. 902—Accused’s right to 
copy. 
The report of the Police under s. 202, Oriminal 
Procedure Code, is part of the record and there is ` 
no reason to refuse a copy of the same to the accused, 
Baidya Nath Singh v. Muspratt (1), followed. 
Oriminal revision against the 
orders of the Joint Magistrate, Kumba- - 
konam, dated the 4th December, 1930, 
Mr. V. Rathnam, for the Petitioner, 
The Public Prosecutor, forthe Orown. 
ORDER.—The report of the Police - 
ander s, 202 of the Oode of Oriminal Pro- 
cedure is part of the record as observed in 
Baidya Nath Singh v. Muspratt (1), and 
there seems no reason to -refuse copy. 
Copy of list of witnesses also should be, 
given. It is ordered accordingly. As 
regards othér documents this Oourt cannot 


decide their relevance; snd petitioner 
must abide his remedy, if at all, by 
appeal. l 
N. S. & A. l Tog 
(1) 14 O. 141; 11 Ind. Jur, 226. ; 
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MADRAS HIGH COURT. 
Orvis APPEAL No. 55 or 1927. 
October 22, 1930. 
Present:—Mr, Justice Curgenven and Mr. 
Justice Bhashyam Ayyangar. 
OHINNAN AND orpers—DErenpants— 
APPELLANTS 
f VETSUS 
RANJITHAMMAL—PuatntirrF— 
RESPONDENT. : 
License~—Death of licensee—Possession of successors, 
whether adverse—Transfer of property by grantor, 
effect of—Hasemenis Act (V of 1882), s. 59. 
Where the grantor of a license transfers the pro- 
perty, the transferee isnot bound by the license. [p. 
175, col. 2.] i 


Coleman v. F'oster (1) and Willis 
referred to. . 

A license is not annexed to the property in respect 
of which it is enjoyed, nor is it a transferable or 
heritable right, butis aright purely personal þe- 
tween grantor and . licensee. Therefore, where a 
licensee dies, the license expifes and the legal repre- 
sentatives of the licensee hold asmere trespassers 
[p. 175, col. 2; p. 176, col. 1] 

Krishnaji Ramachandra v, Antaji Panduranga (3), 
distinguished. 

Kantappa v. Seshappa (4) Chandriv. Daji Bham 
5) and Vadapalli Narasimham v, Dronamraju 

ectharamamurthy. (6), referred to. 


Appeal against a decree of the Oity Civil 
Jace Madras, dated the 12th October, 
1927. 

Messre, T. R. Venkatesa Ayyarand T. V. 
Gopalaswami Ayyar, for the Appellants. 

Mr. G. Devasahayam, for the Respondent, 

; JUDGMENT. 

Curgenven, d.—In the suit out of 
which this appeal arises the plaintiff, as 
owner of land---a claim not now disputed 
—sued toeject the defendants from a por- 
tion of it. Her case was that one Punjolai 
had served her predecessor-in-title as 
watchman, and had been permitted to put 
“up a hut and live on a small portion of 
the land. The defendante are relatives 
of Punjolai, and have succeeded him in 
occupation of the suit site, and have. 
moreover, according to the plaintiff, 
encroached upon a further area. There 
are thus two questions arising for dici- 
sion: 

(1) Can the plaintiff eject the defendants 
from the site which Punjolai was allowed to 
occupy? 

(2) Oan she eject them from the area en- 
croached upon? 


v. Harrison (2), 


(1) It is agreed that Punjolai was allowed. 


to occupy the site as a licensee. Since 
the license was granted the property has 
changed hands, the plaintiff's mother 
purchasing it from the Administrator- 
General in 1902 and setiling it up on 
her daughter, the plaintiff, in 1922, It is 


ÖBİNNAN v. RANJITHAMMaL, 
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not very easy to decide what is the 
effect upon a license in India of a trans- 
fer of ownership. Under s. 59, Easements 


“Act: ‘When the grantor of the license trans- 


fers the property affected thereby, the 
transferee is not as such bound by the 
license,” and under s. 62 a license is deem- 
ed to be revoked “ (a) When, from a cause 
preceding the grant of it, the grantor 
ceases to have any interest in the property 
affected by the license.” < 

These provisions do not in terms lay 
down that a license is revoked by a con- 
veyance of the property. On the other 
hand, the English Law which undoubtedly 
forms the basis of the Indian Statute, 
seems Clear that the license terminates, 

“If a man gives a license and then parts 
with the property, over which the privilege 
is to be exercised,” says Pollock, O. B., in 
Coleman v. Fosier(i), “tha license is gone. 
A license is a thing 60 evanescent that it 
cannot be transferred.” 

The came view isto be found expressed 


‘in Willis v. Harrison (2).- There can be 


not doubt that the transferee is not bound 
by the license. But does the licensee, from 
the moment the transfer takes place, be- 
come a mere trespasser, : or should 
bs considered until the contrary ap- 
pears, to hold under sa implied 
license? We do not think that it will be- 
come necessary in this case to decide that 
point because if the information given to us 
is correct (no evidence was taken), Punjolai 
died in or about 1904 and there seems no 
doubt that license expired with his death.. 
The learned City Oivil Judge seems to be 
in error in holding that the defendants 
came in as licensees, if by that he means 
that, after Punjolai died, the license was 
(renewed) in their favour, Nor do we think, 
that the license granted to Punjolai became 
vested in them as his successors, A license 
is not annexed to the property in respect of 
which it is enjoyed, nor is it a transferable 
or heritable right, but is a right purely 
personal between grantor and licensee, 
Unless a different intention appears, it 
cannot even be exercised by the licensee's 
servants or agents: s, 55. Accordingly, in 
their occupation of the plot, and especially 
so since the death of Punjolai, that defend- 
ants have been mere trespassers. Wa 
have been invited to hold, on the analogy 
afforded by a Bombay decision, Krishnaji 
Ramachandra v. Antaji Panduranga (3), 
(1) 108 R. R. 422. 


(2) 180 E.R. 1543, 
(3) 18 B, 256, 
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that the occupation was permissive and not: 


adverse, That case related io the successors 
toa life-tenant deceased, and it was held 


that the occupation was of that character. 


unless and until an adverse title was ex- 
pressly set up. But in two later Bombay 
` cases, Kantappa v. Seshappa (4) and Chandri 
y. Daji Bham (5), it has been held that the 
possession of a tenant holding over is 
wrongful, and time begins to run against 
the landlord under Art, 139, Limitation Act, 
as soon as the term of the lease ex- 
pires, aview which is not easily recon- 
cilable with the position that the occupa- 
tion of a tenant's successors is to be 
deemed permissive, We need not, how- 
ever, look further for authority than to 
Vadapalli Narasimham v. Dronamraju 
Seetharamamurthy (6), for the proposition 
that the representatives of a tenant on suffer- 
ance are mere trespassers, since they cannot 
be regarded as succeeding to any interest in 
the tenancy; and what is true of a tenant on 
sufferance would seem to betrue also of a 
licensee. We think, therefore, that at least 
from the date of Punjolai’s death the posses- 
sion of the'defendants became adverse to the 
owner of the property. It will now be 
for the lower Court to decide upon evi- 
dence (1) whether the claim to that por- 
tion of the site is barred. | 
(2) With regard to the area said to 
have been encroached upon—a matter not 
dealt with at all by the Oourt below—it 
will be for decision whether the plaintiff's 
suit is within time. | 
.., For trial of these questions allowing the 
appeal and setting aside the decree, we re- 
mand the suit to the lower Court, Oosts to 
abide the event. 


N.S. & A 
4) 22 B. 893. 
6 24 B. 504; 2 Bom. L. R. 491. 
(6) 31 M. 160; 18 M. L. J. 26. 


Appeal allowed, 





MADRAS HIGH COURT. 
ORIMINAL REVISION OASE No, 367 or 1930 
AND 
ORIMINAL Reviston PETITION No. 343 
oF 1930. 

December 19, 1930. 
Present:—Mr. Justice Jackson. 
GOPAL NAIOK AND oTHERS— AGCUSED 

PsTITIONERS 
versus 
ALAGIRISAMI NAIOK—Comptatnant— 
RESPONDENT. 
Criminal Procedure Code (Att V of 1898), ss. 156, 


GOPAL NAIOK V. ALAGIBISAMI NAIOK. 
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202—Complaint forwarded under s. 202—finvestigation 
under s. 156, legality of. 

On receiving information in a complaint forwarded 
under s. 202, Criminal Procedure Code, the Police 
need do no more than report; but they can investigate 
under s. 156 if; they choose to do so. 

_Emperor v. Haji Nur Mahomed (1), In re Arula 
Roliah (2)and King-Emperor v. Bhola Bhagat (3), 
referred to. 

Oriminal revision against the judgment 
of the Sub-Divieional Magistrate, Koilpatti, 
dated the 6th March, 1930. 

Messrs. K. S. Jayarama Ayyar and G, 
Gopalaswami, for the Petitioners. 

Mr, Parakat Govinda Memon, for the Public 
Prosecutor, for the Crown, 

Mr. T. Krishnamachari, for the Oom- 
plainant. oe 

CORDER.—The first point is that the 
Putlic Prosecutor having withdrawn from 
the case, the accused must be acquitted. 
It dces not appear that there was formal 
withdrawal from the prosecution under e. 
409, The Prosecution Inspector simply 
dropped out and let a Vakil carry on the 
prosecution in what was practically a pri- 
vate complaint. 

The second point is whether the Police 
on receiving information in a complaint 
forwarded under s. 202 can investigate 
under s. 156. The Police need do no more 
than report; but if they choose to investi- 
gate, it is not illegal. 

If Emperor v. Haji Nur Mahomed (1) is 
to the contrary I respectfully disagree. In 
In re Arula Koliah (2) it was held that a 
Magistrate having taken cognizance of a 
complaint is bound, if he decides to delay 
process under s. 202, to call for a report 
and cannot act under s. 156 (8); but this 
ruling does not effect the powers of the 
Police, It would be a strange state of the 
law a dangerous murderer was at large 
and the Police could not arrest him be- 
cause some misguided person had already 
lodged acomplaint suspiciously false that 
the Magistrate had called for a report. 
King Emperor v. Bhola Bhagat (8)is to the 
same effect. 

The petition is dismissed. 

N. 8. & A, Petition dismissed 

(1) 117 Ind. Cas. 329; 53 B. 339; 31 Bom. L. R. 84; 
À. I. R. 1929 Bom. 72; 30 Or. L. J. 781. 

(2) 11 Ind. Cas. 999; 10 M. L. T. 120; 12 Or. L. J. 
468; (1911) 2 M. W., N. 74. ` 

(8) 72 Ind. Cas. 375; 2 Pat. 379; 4 P. L. T. 521; 24 
a L.J. 375; 1 Pat, L. R. 248; A. I. R. 1923 Pat, 
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SEND JUDICIAL COMMIS- 
SIONER’S COURT. 
Oivin Sorr No. 705 oF 1923, 
November 26, 1930. 

Present :—Mr. Milne, A. J. O. 
MULOHAND BASSARMAL-—PGAINTIFE 
versus 

_ DEVIGIR—Dazaranpant. 

Civil Procedure Code (Act V of 1908), s. 92—Suit 
for declaration that certain property is charitable 
trust property and for injunction restraining pujari 
of temple from alienating such property, whether 
falls within s. 92, 

-A suitfora declaration that certain property is 
charitable trust property and for an injunction 
against the defendant, the pujariof the temple, against 
alienating the same, is governed by s. 92 as the reliefs 
for removal of a trustee contemplating a breach and 
for grant of injunction to prevent the breach are sub- 
stantially the same, [p. 178, col. 1. 

Section 92, Civil Procedure Code, is not limited 
to cases where the trust is admitted. Where a 
breach of a public charitable or religious trust is al- 
leged and the relief is one of those contemplated 
in that section, s. 92 applies. [p. 177, col. 2.] 

Fakir Muhammad Nanjiv. Agha Khan (1), followed. 

Miran Bakhsh v. Allah Bakhsh (2), Nilkanth Deo- 
raov. Ram Krishna Vithal Bhat (3), Abdul Rahim 
v. Syed Abu Muhammad Barkat Ali (4) and 
Khursaidi Begam v. Secretary of State for India (5), 
ditinguished. 

Mr. Tahilram Maniram, for the Plaintiff. 

M+ Kimatrat Bhojraj, for the Defendant. 
_JUDGMENT.—This is a suit by plaint- 
iff for a declaration that certain property is 
‘charitable trust property, and for an in- 
junétion against the defendant, who is the 
pujari of the temple against alienating the 
same, ; 

_ A preliminary objection has been taken 
that the suit is incompetent not having 
. been brought under the provisions of s. 92, 
Civil Procedure Oode. Two issues have 
been framed to cover this contention, viz, 
Issues Nos. 7 and 8. These issues have 
been heard as preliminary issues, Issue 

No. 8; Defendant relies on the judg- 
ment of Wild, A.J.O. reported in 126 
Indian Oases p. 49 [Fakir Mohammad 
Nanji v. Agha Khan (1). In that suit 
plaintiff prayed for a declaration that 
certain property, was thesubject of a trust 
for public purposes of a charitable and 
religious nature and also for an injunction 
to restrain the defendant from preventing 
the plaintifis worshipping in the Jamait- 
khana and enjoying the properties; the 
defence was that the properties were vested 
absolutely in defendant No. land it was 
for defendant No. 1 to determine what use 
should: be made ofthe said praperties by 
the members of the Shia Imami Ismailia 
community. It was held thata breach of 

(1) 126 Ind. Oas, 49; A. I, R. 1930 Sind 204; Ind. 
Bul. (1930) Sind 225, 
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puelic charitable and religious trust being 
allgad and the reliefs sought being of the 
nature the reliefs stated in cls. (a) to (g) of 


-8, 92 (1) the suit was, therefore, governed by 


8. 92, sub-s.2 of that Code. The present 
case appears to beon all fours with that 
case. The declaration asked was of the 
same nature; the breach of a charitable 
public religious trust is alleged and de- 
fendant asks for an injunction to prevent 
that breach. It is the plaintifi’s case that 
the trust is a public charitable trust. 

Plaintiff relies on certain cases quoted 
by them. In Miran Bakhsh v. Allah 
Bakhsh (2) the only relief asked for was a 
declaration, and such suit is clearly not one 
of the suits covered by s. 92: the relief 
claimed is not one of the reliefs contemplat- 
ed in that section. In Nilkanth Deorao v. 
Ram Krishna Vithal Bhat (3) the suit was 
for a declaration that certain persons were 
not properly appointed trustees; it was a 
suit against third persons whom they 
alleged to be trespassers. Similarly, in 
Abdur Rahim v. Syed Abu Mohammad 
Barkat Ali (4) a declaration was asked that 
certain property was waqf property and ‘the 
further relief claimed was against persons 
who were alleged to be trespassers claiming 
to be private owners of the said property. 

In Khursaidi Begam v. Secretary of State 
for India (5) it appears that the suit 
was for a declaration that certain prop- 
erty was trust property and foran injunc- 
tion restraining the defendant from using 
the income for any purpose other than the 
particular purpose of the trust. But it 
appears from the finding on issue No. 6 
that the Oourt held that whole question in- 
volved was whether there wasa trust or not 
apart from any question of the relief asked. 

Section 92 is not limitedto cases where 
the trust is admitted. Wherea breach of 
a public charitable or religious trust is 
alleged, and the relief is oneof those con- 
templated in the section, s. 92 clearly 
applies, 

In the present suit the relief is asked 
against the person who is admitted to be 
the pujari. It is not a relief against third 
parties which it was held in the Priv 
E 99 Ind. Oas. 756; 8 Lah, 111; A. I. R.1927 Lah, 


(3) 64 Ind. Oas. 353; 46 B. 101; A. I. R. 1923 Bom, 
67; 23 Bom. L. R. 876, 

(4) 108 Ind. Cas. 361; 55 O. 519 at p. 530; A.L 
R. 1928 P. O. 16; 30 Bom. L. R. 774; I. L. T. 40 Oak 
19; 9P. L. T. 65; 27 L, W. 339; 32 O. W. N, 482; 
26 A. L.J. 464; 54 M. L, J. 609; 48 O. L. J. 55; 
(1928) M. W. N. 926; 55 I. A. 96 (P. O.). 

(5) 94 Ind. Oas. 433; 5 Pat. 539; (1926) Pat, 139; 
A. I R. 1926 Pat, 821, a T 
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Council case Abdur Rahim v. Syed Abu 
Mohammad Barkat Ali (4), did not fall 
under cl.-(b) of s. 92, Plaintiff seeks to dis: 
tinguish the case above quoted, viz., Fakir 
Mohammad Nanji v. Agha Khan (1) on the 
ground thatthere wasno dispute that the 
property was charitable property. But 
plaintiffs in that case did seek a declaration 


that the property was public charitable . 


property ; the defence contention was that 
the property vested absolutely in defendant 
No, i. Further an injunction was sought 
` to restrain the defendants from preventing 
plaintiffs enjoying the trust property. In 
the present case the plaintiff could have 
sued for the removal of the trustee if so 
minded. He has confined himself .to the 
minor relief of injunction, It would be 
‘difficult to hold that the two reliefs, ramoval 
of a trustee who is contemplating a breach 
of trust, and grant of an injunction to pre- 
vent the breach, are not substantially alike. 
The purpose is the same and the result the 
same. it is not contended by plaintiffs 
that’ the trust is nota public charitable 
trust. This is admitted by plaintiffs in the 
companion suit No. 498 of 1929. 

I hold, therefore, that the suit fails, as the 
sanction required by s. 92 has not been 
obtained. 

Issue No.7: Defendant contends that if 
the suit as framed does not fall unders. 92, 
nevertheless it is a suit contemplated by 
that section ; that, therefore, under the pro- 
visions of sub-s. 2 of s. 92, it is not open to 


‘plaintiff to frame the suit in any other ’ 


form, Defendant relies on the case reported 
in Ali Jafer v. Fazal Husain Khan (6). 
But as l1 have decided that this suit as 
framed requires sanction under s, 92, Oivil 
Procedure Oode. This -issue does not 
survive, 

The result is that the suit is dismissed 
with costs. 


yr Suit dismissed, 


: (6) 67 Ind, Oas. 659; 44 A.622; 20 A. L, J. 557; 
4 Ù. P. L. R, (A.) 131; A. LR, 1922 Al, 349, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
First OIVIL APPRAL No, 40 or 1928. 
November 18, 1930. 
Present;—Mr. Wild, J. O., and 
Mr, Rupchand Bilaram, A. J. O. 
Tae SEORETARY or STATE For 
INDIA in COUNOIL—ApPPELLANT 

f versus 
Tas SUKKUR MUNIOIPALITY— 
RESPONDENTS. : 

Land Acquisition Act (I of 1894), s. 28 (1)—Land 
granted to Municipality for agricultural purposes— 
Subsequent exemption from assessment for use as tow 
path—Land not used astow path—Acquisition—Deter- 
mination of market value—Potential value as build- 
ing site, whether can be considered—Market value— 
General principles—Date of expropriation. 

A piece of land which had been originally 
granted to a Municipality for purposes of agriculture 
but had been subsequently exempted from assess- 


- ment onthe understanding that it would be used as 


a tow path was acquired under the Land Acquisition 
Act. Atthe time when the notification for acquisi- 
tion was issued the land was not being used as a tow 


-path nor wasthere any necessity to do so. It was 


contended on behalf of the Government that it was 
open tothe Revenue Authorities to refuse to grant 
the permission for converting the land into building 
site and that, therefore, its potential value as building 
site could not be takeninto account in determining 
its market value : 

Held, that with the non-user of the land asa tow 
path the right of the Municipality to hold itas an 
ordinary agricultural land on payment of assessment 
was not anend and, therefore, the potential value 
of the land as a building site could be taken into 
consideration in fixing the compensation. [p. 180, col. 2.] 

Gobind Ram v. The Assistant Collector of Shikarpur 
(4) and Bhujabalappa v. The Collector ‘of Dharwar 
(5), relied on. 

Atmaram Bhagwat Ghadgay v. The Collector of 
Nagpur (3), referred to. 

, The date of expropriation must be deemed to be the 
date on which the notification for acquisition is issued. 
[p. 180, col. 1.] 

Gobind Ram v. The Assistant Collector of Shikarpur 
(4), followed. 

The market value isthevalue to the seller of the 
property in its actual condition at the time of expro- . 
priation with all its existing advantages and with all 
its possibilities, excluding any advantage due tothe 
carrying out of the scheme for the purpose for which 
the property is compulsorily acquired. |ibid.] 

Narsingh Das v. Secretary of State for India (1) and 
Fraser v. City of Fraserville (2), followed. 


First appeal against a decision of 
the Assistant Judge, Sukkur. ` 

Mr. C. M. Lobo, for the Appellant. 

Mr. Fatechand Assudamal, for the Re- 


spondents. 

JUDGMENT 
Wild, J. C.—This is an appeal by the 
Secretary of Siate for India in Council 
against the decision of the Assistant Judge, 
Sukkur,inareference unders. 18 of the Land 
Acquisition Act. The. land acquired was 
Survey No. 55 in Deh Sukkur, It is a piece 
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of lan¥ separated from the River Indus by 
the foreshore and has a road on its north- 
ern boundary. The Land Acquisition 
Officer awarded compensation atthe rate 
of Rs. 650 per acre which was the value of 
the highest agricultural land in the vicinity. 
He did not take into consideration the 
value of the land as a building site because 
he said that the land was assigned for the 
special purposes which excluded all pos- 
sibility of building. The learned Assistant 
Judge came to the conclusion that the land 
was suitable asa building site. -He point- 
ed out that the Land Acquisition Officer 
admitted that the quarter is a developed 
one and that there are buildings standing on 
Survey No. 30 and that the houses beyond 
the road on the North are all occupied. He, 
therefore, came to the conclusion that Survey 
No. 55 would be suitable for a building site, 
and in that respect wesee no reason to 
differ from him. The learned Assistant 
Judge took into consideration the com- 
pensation which was awarded in the case 
of Surrey No, 30 which is to the east of the 
land now under consideration which was at 
the rate of Rs 1-6-0 a square foot, and he, 
therefore, awarded in this case compensa- 
tion at the rate of annas six per 
square foot and added a sum of Rs, 436 
for structures on the land. Against this 
decision the Secretary of State for India in 
Council appeals for the reasons stated in 
his memorandum of appeal, 

The history of the land appears to be 
that the land was acquired by the claimant 
Municipality in 1873 for a cart compound 
according to the statement of the Municipal 
Seeretary found that their compound for 
carts was not sufficiently specious and pur- 
chased Survey No. 55 in the year 1873, In 
1877 the Municipality applied that no 
assessment should be charged for this land 
which they had purchased witha view to 
make tow path and to give access to the 
river, and Government by a Notification 
(No. 2006 dated the 10th May, 1877,) resolv- 


ed that the land should be made over free | 


of charge to the Municipality as proposed 
by the Commissioner in Sind, In 1893, it 
would appear that the Collector of Shikar- 
pur took objection to certain huts which 
the Municipality had allowed some fakirs 
to erect upon this land and directed the 
Municipality to eject the fakirs and clear 
the site. In the letter from the Municipal 
Secretary dated the 15th September, 1894, 
it wasreported that the huts of the fakirs 
had been completely cleared away. Lastly, 
t would seem thatin 1926 the Oollector of 
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Sukkur had discovered that the Municipality 
had been leasing out the land to merchants 
for stacking timber and called upon the 
Municiplaity#to pay a fine of Rs. 1,031-4-0 
under r. 100 of the Land Revenue Rules 
for diverting the land from its proper 
use. 

The learned Government Pleader relies 
upon these facts to show that although the 
land was suitable as a building site, it 
could never be used as such because 
permission to build would never be grant- 
ed by the Oollector of Sukkur. We do not, 
however, see any reason to suppose thatin ` 
the circumstances of the case permission 
would be refused. If land was originally 
used as a tow path and to give access to 
the river, it would appear that there is 
no necessity to reserve it for the pur- 
poses now. The map shows that there is 
aroad to the east of the Survey No. 55 
which gives access to the river. On the 
south of Survey No. 55 there is a tow path 
which is described as a foreshore and it 
will also appeal that the Oollector of 
Sukkur has no objection to the Municipality 
using this foreshore for stacking timber. 
Exhibit 120 is a lease of the fore shore in 
front of Survey No. 55 by which the Collec. 
tor of Sukkur leased the foreshore to the 
President of the Sukkur Municipality for 
one year, and it would appear from a letter 
of the Collector of Sukkur, Ex, 119, that he 
had no objection to the Municipality sub- 
letting parts of the river-bed to timber 
merchants for stacking timber. It seems 
that the land under con- 
sideratioc—Survey No. 55 although it isa 
narrow slip of land, is not unsuitable for 
the building of the smaller type of houses, 
and that there is no real reason to suppose 
that if an application was made for per- 
mission to build upon it, it would have 
been refused. In 1893 the COollestor’s 
objection to the huts of the fakirs was 
probably on sanitary grounds, In 1926 the 
Collector did not appear to object to the 
use of the land for stacking timber, but 
merely thought that asthe Municipality 
had been making a good profit from it by 
letting out the land for this - purpose 
Government should share the profit, 

In assessing the value of the land asa 
building site the learned Assistant Judge 
has not considered rents which the 
Municipality received from letting out the 
land for stacking timber. But took into 
consideration the award as regards Survey 
No 30, the adjoining number for which 
compensation was awarded at the rate of 
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Rs. 1-6-0 a square foot. He, however, 
pointed out that Survey No, 55 was further 
away from the developed portion of the 
town than Survey No, 30 and that the shape 
of the land now under consideration was 
not so useful. He also took into considera: 
tion the fact that Survey No. 30 was ap- 
parently a Sikni number whereas altered 
assessment would have to be paid if an 
application was made to build upon Survey 
No. 55. We are unable to say that the 
estimate of the learned Assistant Judge 
as to the market value of Survey No. 55 
at six annas a square foot is in the circum- 
stances incorrect. We, therefore, dismiss 
the appeal with costs, 

Rupehand Bilaram, A. J. C— 
I concur. The learned Pleader for the 
Secretary of State has not been able to 
satisfy us that the learned Assistant Judge 
has decided this case on wrong principles 
or that he has not properly considered 
the evidence on the record. The principles 
on which the market value of the land 
under acquisition should be fixed are well- 
settled although, the determination of the 
market value according to these principles 
in any particular case is generally a matter 
of some difficulty. 

In Narsingh Das v, Secretary of State 
for India (1) Lord Buckmaster has defined 
the market value thus: 

“To use the words to be found in Fraser 
v. City of Fraserville (2), it is the value to 
the seller of the property in its actual 
‘condition at the time of expropriation 
with all its existing advantages and with 
all its possibilities, excluding any advan- 
tage due to the carrying out of the scheme 
for the purpose for which the property is 
compulsorily acquired.” 

This definition has been reiterated by 
their Lordships of the Privy Council in the 
recent case of Atmaram Bhagwat Ghadgay 
v. The Collector of Nagpur (3). In view of 
8. 33, cl. (1) of the Act the date of expropria- 
tion must ‚be deemed to be the date on 
which the notification for acquisition is 
issued: see also Gobind Ram v. Assistant 
Collector of Shikarpur (4). It is hardly 

(1) 86 Ind. Cas. 556; 52 I. A. 133 at p. 135; 6 Lah. 69; 
23 A. L.J. 113; 2 O. W. N. 137; 48M. L. J. 386;-A. I. 
R. 1925 P. O. 91; L. R. 6 A. P. 0.64; 27 Bom. L. R. 
783; 29 O. W. N. 822 (P. O.). 

(2) (1917) A. O. 187 at p.194; 66 L. J P.O. 91; 116 
L. T. 258; 32 T. L. R. 179. 

(3) 114 Ind. Oas. 587; A, I. R. 1929 P, O. 92; 33 0. W. 


N. 458; 29 L. W. 496; Ind. Rul, (1929) P. C. 189: 31 
Bom, L. R. 809; (1929) A. L. J. 571; 30 L. W.91; 57 


M. L. J. 439; 4 Luck. 305; 56 I. A. 213 (P.O). 
(4) 79 Ind. Cas. 376; 17 8, L. R. 288 atp. 291; A. L R, 


1925 Sind 112, 
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in dispute that in 1919 when the n6tifica- 
tion was issued the land was not being used 
for agricultural purposes nor was it being 
used asa tow path. From 1904 it had 
been let on rent by the Municipality in 
small plots to timber merchants. The 
town of Sukkur had considerably expanded 
and this land had acquired a great po- 
tential value as a building site. 

It has been argued that as the land had 
been originally granted for purposes of 
agriculture and as in 1877 it was exempted 
from assessment on the clear understanding 
that it would be used as atow path, it was 
open to the Revenue Authorities to refuse 
to grant the permission for converting the 
land into a building site and that, there- 
fore, its potential value asa building site 
cannot be taken into account. There is no 
substance in this argument. A somewhat 
similar point was urged in the case of 
Bhujabalappa v. The Collector of Dharwar 
(5) where it was said;— 

“The elements which confer on the lands 
their natural value as building sites are the 
suitableness of its situation, its salubrity, 
its vicinity to a large and growing 
industrial or populous centre and the 
demand for such additionai 
accommodation, 

“It does not follow from ss, 65 and 48 of 
the Land Revenue Oode, 1579, that the pay- 
ment of fine and assessment isa preliminary 
condition without which no agricultural 
land can be appropriated for the building 
purposes. 

“It is clear that the Land Revenue Code 
contemplates appropriation both with and 
without permission, the fines in the one 
case being larger than in the other,” 

This ruling bas been followed in several 
other decided cases and was referred to 
with approval in Gobind Ram v. Assistant 
Collector of Shikarpur (4). The exemption 
from assersment could be availed of by the 
Municipality cnly during such period as the 
land was used as atow path. With the 
ncn-user of the land as such their pro- 
prietary righis in it to hold it as an 
ordinary agricultural landon payment of 
ascesement were not at an end. The 
learned Assistant Judge was, therefore. well 
within his rights in taking into considera- 
tion the potential value of this land asa 
building site and fixing the compensation 
accordingly. 

a. Appeal dismissed, 


(5) 1 Bom, L, R. 454, | 
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ND JUDICIAL COMMIS- 
SIONER’S COURT. 
O1vin Surr No, 658 or 1927, 
August 29, 1930, 

Present :—Mr, Milne, A. J. O. 
SEORETARY or STATE—PLAINTIFF 
Versus 
MUNICIPALITY or KARAOHI~ 
— DEFENDANTS. 

Bombay District Municipal Act (III of 1901), s. 167 
—Limitation Act (IX of 1908), s. 29, Sch. I, Art. 149— 
Special rule as to limitation and notice, whether 
applies to suits by Crown against Municipality— 
Notice of suit, what amounts to. 

The provision contained ins. 167, Bombay Dis- 
trict Municipal Act, relating to notice and the special 
period of limitation laid down therein for suits 
against the Municipalities is binding on the Orown. 
1p. 181, col. 2.] 

` Secretary of State v. Mathura Bai(1) and Ex parte 
` Postmaster-General; In re Bonham (2), referred to. 

A letter of the Superintendent of Police giving 
intimation to the Municipality that if the Municipal- 
ity did not accept his view, he would have to ap- 
proach the authorities who were competent to sanc- 
tion legal proceedings against the Municipality,is nota 
notice of suit within the meaning ofs, 167, Bombay 
District Municipal Act. [p. 182, col. 1.] 

Jahangir M. Cursetji v, Secretary of State (3), re- 
ferred to. bd, 

Eales v, Municipal Commissioners, Madras (4), dis- 
tinguished . 

Where injury is caused toa horse by falling into a 
Municipal manhole which had not been properly 
fenced, the cause of action for a suit for damages 
against the Municipality arises on the date when 
the injury is caused and not on the date when the 
Municipality refuses to pay compensation; and under 
s. 167, Bombay District Municipal Act, a suit against 
the Municipality must be institutedwithin 6 months of 
the date on which the injury was caused. [ibid.] 

Rewachand Fatehchand v. Karachi Municipality 
(5), relied upon, , : er 

Mr. D. N, O Sullivan, for the Plaintiff. 

Mr. Kundanmal Dayaram, for the Defend- 
ants. 
JUDGMENT.—This is a suit by the 

Secretary of State against the Municipality 
of Karachi for damages or injury caused 
toa Police sowar’s horse which put its 
foot into a manhole belonging to the Muni- 
cipality which had been left open in breach 
ofa statutory duty imposed on the Munici- 
pality and the duty which the Municipality 
owe to all citizensin the execution of any 
works, 

Four issues Nos. 1, 2,5and 8 were kept 
for preliminary hearing. Issue No. 5 would 
appear, however, to depend on the view 
which is taken of the facts; this would 
depend upon the evidence given in the case 
and the decision of this issue has, therefore, 
been postponed. Issue No. 8 was argued 
but the question whether the defendants 
committed non-feasance weuld also appear 
to depend upon the circumstances in which 
the manhole was left open and to the extent 
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to which the Municipality are liable for the 
negligence, if any, of their contractor. A 
aecision on this issue has also been post- 
poned, 

The first two issues raise the question 
whether thesuitis barred under s. 167, 
Bombay District Municipal Act, due notice 
of the suit not having been given and the 
suit not having been brought within 
six months of the act complained of. The 
plaintiff contends that the provisions of 
8. 167 are not binding on the Orown. It is 
a well recognized ruleof English Law that 
unless the Orown is specifically mentioned 
the Statute does not apply to the Grown, 
Plaintiff relies on Secretary of State v. 
Mathura Bai (1) in which it has been re- 
cognized that this principal applies to 
India. He further relies on the case Ex 
parte Postmaster General; In re, Bonham (2) 
for the proposition that though the Crown 
may be bound by one portion of an Act, 
being mentioned in that portion it is not 
bound by another portion in which it is not 
mentioned. 

Limitation provisions applicable to the 
Orown in India are to be found in Art. 
149, Limitation Act. It isthe purpose of 
that article to make provision in respect of 
all suits to which Government is a party. 
It isthe plaintiff's contention thats, 29 
which saves the operation of local and 
special laws does not apply. But there is a 
direct reference in £. 29 to the Schedule to 
the Act, Itstates clearly thatthe provision 
of a special period of limitation in any 
local or special law bars the operation of 
the schedule: the special orlocal provision 
is made applicable. It is difficult to 
imagine that the Legislature when it en- 
acted s. 29 had not the provisions of Art. 
149 of the Schedule in view. It did intend to 
make provision for all suits including suits 
by or against the Orown and ifit intended 
thats, 29 should bar the operation of the 
schedule with the excsaption of Art. 149 
that exception would certainly have been 
stated. Thisis not a case of the Orown 
being mentioned in one portion and notin 
another but the substitution for the provi- 
sions in the schedule applicable to the 
Crown of another set of provisions. I am 
of opinion, therefore, that s. 29 does apply 
to the Orown. 

Plaintiff next contends that due notice 
has been given. Herefersto the correc- 
pondence between the parties and relies on 


(1) 14 B. 213. 
(2) (1879) 10 Oh. D. 595; 48 L. J. B. K, 84; 27 W. 
325; 40 L. T, 16. 
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Jahangir M. Cursetji v. Secretary of State 
(3) that there should be no strict construc- 
tion of the word “notice”. Plaintiff relies 
in particular on the District Superintendent 
of Police’s letter of 25th March in which he 
said that if the Municipality did not accept 
his view, he would have to approach the 
authorities who were competent to sanction 
legal proceedings against the Municipality. 
That is not notice of a suit. Itis not even 
aletter from a person who considered 
himself competent to sanction a suit. He 
himself makes it clear in his letter that he 
would approach other authorities to get the 
necessary sanction. It is no definite notice 
that a suit was contemplated by Govern- 
ment against the Municipality. In one of 
the cases on which the plaintiff relies, 
Eales v. Municipal Commissioners, Madras 
(4), the wording was “ihat the plaintiff 
will proceed according to law and that this 
letter should be taken as notice.” 

That was aclear indication that asuit was 
definitely contemplated. 

Issue No. 2raises the question whether 
the suit was brought within six months of 
the act complained of. The incident 
occurred on 21st December, 1%26, and ad- 
mittedly the suit was brought beyond six 
months from that date. Plaintif, however, 
contends that the period of limitation 
counts from 22nd March, 1927, the date on 
which the Municipality refused to psy com- 
pensation, Plaintiff relies on Rewachand 
Fatehchand v. Karachi Municipality (5) 
but that wasa suit on a refuealto grant a 
refund in respect of vancancies in certain 
tenements of portion of the tax paid for 
those tenements. In that case nothing had 
been done of which the plaintif could 
complain until the Municipality definitely 
refused his spplication fora iund. Here 
tbe act of which plaintif complained 
the act which gave rise to his claim for 
damages occurred on 21st December, 1926. 
It was not the refusal of the Municipality 
which gave rise to the cause of action. It 
was the injury caused to the horse by fall- 
ing into the Municipal manhole. The suit 
fails on both theee grounds and is dismissed 
accordingly with costs. 


A. Suit dismissed. 
3) 27 B. 189; 5 Bom. L. R. 30. 

4) 14 Mad. 386. 

5) 122 Ind. Cas. 398; A. J.R. 1930 Sind 93; Ind, 
Rul. (1930) Sind 78, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Ggconp OivIL APPEAL No, 52 oF-1928, 
July 31, 1930. 
Present:—Mr. Rupchand Bilaram, A. J. O.- 
and Mr. Milne, A.J.O. | 
DAKUMAL RANOOMAL—Dzrenpant— 
APPELLANT 
versus É 
KHAJUMAL PARUMAL—PLAINTIFF— 
eee: RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 16(d), 21, 
Sch. II, para. 20—Application to file award creating 
charge over immoveable property—Jurisdiction of 
Court—Want of territorial. jurisdictien—Validity of 
decree—S. 16 (d), score of., 

Under para. 20, Sch. II, Civil Procedure Code, an 
application to file an award made without the in- 
tervention of the Court should be made tothe Court 
having jurisdiction over the subject-matter of the 
award, and not over the subject-matter of the refer- 
ence. Therefore, a Court has no jurisdiction to file 
award which creates a charge over immoveable prop- 
erty situate outside its jurisdiction. The question 
whether the charge over immoveable property was 
or was not the subject-matter of the reference is not 
material in considering whether the Court has juris- 
diction to entertain the application. [p. 183, col. 
1. 
Jeamalal Hargopal v. Kishinchand (1), followed, 

The words ‘any other right to or interest inimmove- 
able property’ in s16 (d), Civil Procedure Oode, in- 
clude a charge on immoveable property. |p. 183, col. 2.] 

Sitabai v. Lakshmibai (2), Jat Dev Singh v. Jar 
Singh (3) and Hemanta Kumariv. Midnapur Zamin- 
dart Company (5), referred to. 

Joti Kuru Vetappa v. Izari Sirusappa (4), distin- 
guished, 

Sections 16 to 20, Civil Procedure Code, contain a 
direction to the suitor and not to the Court, and do 
not purport to deal with the inherent or general 
jurisdiction of a particular Court or purport to deprive 
any such Court of its jurisdiction in the event of 
their non-compliance. Section 21 of the Code makes 
it abundantly clear that a non-compliance with these 
provisions is in no way fatal to the jurisdiction of 
the Oourt, and does not render the decree passed by 
a Court of competent jurisdiction a mere nullity so 
as to empower the Executing Court to refuse to execute 
it on that ground. [p. 185, col. 2; p. 186, col. 1.] 

Zamindar of Ettiyapuram v, Chidambaram Chetty 
(6), followed. 

Gora Chand Haldar v. Prafulla Kumar Roy (7) and 
Maha Prasad Singh v. Ramani Mohan Singh (8), dis- 
tinguished. 

Imad Ali v. Jaganlal (10), Vishvanath v. Lallu 
Kabla (11), Topanram v.Tekchand (12) and Hassanand 
v. Nandiram (13) and other cases, referred to. Hi 


Although it is sometimes difficult to draw a line 
between absence of inherent jurisdiction of a Court 
to try a pafticular dispute and the defect or irregular- 
ity in the procedure of a Court of competent jurisdic- 
tion, the twostand on different footings. In the 
former case no amount of consent or waiver can confer 
jurisdiction upon a Court to deal with the dispute 
as'a Court. Inthe latter case the defect or irregulari- 
ty of procedure may in certain cases be cured by cui- 
sent or even by waiver. [p. 185, col. 1.] 


Mr. Hiranand Balchand, for the Appel- 
lant, 
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Mr, Kimatrai Bhojraj, for the Respond- 
ent, - 

JUDGMENT.—This second appeal 
arises out of an execution proceeding. The 
plaintiff-respondent applied to the Court at 
Tando Mahomed Khan under para. 20, 
Sch. II, Civil Procedure Code, to file an award 
made outside Oourt, on the ground that 
the award had been made at Tando Mahom- 
ed Khan within the jurisdiction of that 
Oourt by the arbitrator who was residing 
there. The award, inter alia, gave a charge 
on certain immoveable property which was 
not within the jurisdiction of that Oourt. 
Oertain objections to the award were filed 
in the Tando Mahomed Khan Court but 
were given up and a consent decree fol- 
lowed. 

The decree was then transferred to the 
Tatta Sub-Civil Court for execution. [n 
that Court an objection was raised that an 
application to file an award which crested 
a charge on property outside the territorial 
jurisdiction of the Tando Mahomed Khan 
Court could not be filed in that Court, and, 
therefore, the decree which followed was a 
nullity and could not be enforced. 

This objection was not pressed in the 
executing Oourt, but was pressed on appeal 

before the learned Judicial Oommissioner 
who disallowed it observing: “ However, at 
the time of the submiesion to arbitration 
there was no mortgage which was sought to 
be enforced ¿by purchase or sale nor did 
plaintiff seek to enforce the mortgage when 
he applied to have the award filed. The 
suit was, therefcre, nota suit for sale of 
mortgaged immoveable property ands. 16, 
Civil Procedure Code, does not apply.” 

Now, it is, nodoubt, true that the ground 
on whichthe learned Judicial Commissioner 
has proceeded is, with all respect, not cor- 
tact. Paragraph 20, Sch. II, provides that 
an application to file an award made with- 
out intervention of the Court shall be made 
tothe Court having jurisdiction over the 
subject-matter of the award,and not over 
the subject matter of the reference. It 
would, therefore, appear that the question 
whether the charge over immoveable proper- 
ty was or was not the subject-matter of the 
reference is not material in considering 
whether the Oourt has jurisdiction to enter- 
tain an application under para. 20 of the 
Schedule. The subject-matter of the award 
indubitably referred to a charge on im- 
moveable property outside the jurisdiction 
of the Tando Mahomed Khan Court, and 
prima facie ousted the jurisdiction of that 


"ki Oourt in view of the provisions of e. 16, 
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Civil Procedure Code: see Ramalal Hargopal 
v. Kishinchand (1). 

It was argued that merely creating a 
charge on immoveable property does not 
amount to a mortgage within the meaning 
of s. 16, Oivil Procedure Oode. But cl. (d) 
ofthat section refers to determination of 
any other right toor interest in immoveable 
property. This has been held to include a 
charge on immoveable property : Sitabaz v, 
Lakshmibai (2) and Jat Dev Singh v. Jai 
Singh (3). 

Reliance was also placed on Joti Kuru 
Vetappa v. Izari Sirusappa (4) for the pro: 
position that although no charge over im- 
moveable property may have been claimed 
in the suit, it might be created by a sub- 
sequent lawful agreement or compromise 
and embodied in the decree, Now, in the 
first place, the place ofsuing in the case of 
g suit, has to be determined by what is con- 
tained in the plaint, while in the case of an 
application to file an award under para. 20 
of the Schedule it has to be determined by 
the subsequent matter of the award, and 
that, therefore, this case has no bearing on 
the point at issue. In the next place this 
casais no authority for the proposition that 
a lawful compromise creating a charge 
over property outside the territorial juris- 
diction of the Oourt passinga decree may 
be enforced as adecree in respect of such 
property. 

In Hemanta Kumari v. Midnapur Zemin- 
dari Company (5), where a decree compris- 
ed lands outside the suit, the Judicial Oom- 
mittee observed : “A perfectly proper and 
effectual method of carrying out the terms of 
this section (O. XXUI, r. 1, Jivil Procedure 
Code) would be for the decree to recite the 
whole of the agreement and then to con- 


- elude with an order relative to that part that 


was the subject of the suit, or it could in- 
troduce the agreement in a Schedule to the 
decree ; but in either case, although the 
operative part of the decree would be prop: 
erly confined to the actual subject-matter 
of the then existing litigation, the decrea 


1) 83 Ind. Oas. 531; A. I. R. 1924 P. O. 95; 51 LA. 
14 h O 361; (1924) M. W. N.79; 7 N. L. J, 62; 20 N. 
L. R. 33; 19 L. W . L. T. 62; 22 A. L. J. 


; L. . O. (P. O). 

(2) 32 Ind. Oas. 985; 40 B. 337; 18 Bom, L. R. 67. 

(3) 96 Ind. Oas 

(4) 30 M. 478; 16 M. L. J. 354. 

(5) 53 Ind. Cas. 534; A. I. R. 1919 P. O. 79; 46 I. A. 
240; 47 O. 485; 37 M. L. J. 525; 17 A. L. J. 1117; 24 
O. W. N. 177; (1920) M. W.N. 66; 27 M. L. T. 42; 11 
L.W. 301; '31 O. L. J. 298; 22 [Bom. L. R, 488 
(P. O4). 
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taken as a whole would include the agree- 
ment. This in fact is what the decree did 
in the present case. It may be thatas a de- 
cree it was incapable of being executed out- 
side the lands of the suit, but that does not 
prevent it being received in evidence of its 
contents.” 

As said by Sir Dinshaw Mulla in his notes 
to this Rule, the decree so faras it recites 
an agreement which is not the subject-matter 
of the suit, may be enforced as a contract 
by a separate suit. 

Both these arguments do not, therefore, 
help the respondent and it would appear 
that if the objection as to the place of suing 
had been raised at the proper time, it 
should have been given effect to. 

But a finding on this issue in favour of 
the appellant is of no help to him. It does 
not follow from it that the decree passed by 
the Tando Mahomed Khan Oourt was a 
nullity, and could not, therefore be enforced. 
Section 21, Civil Procedure Oode,. pro- 
vides that if objection to the place of suing 
js not raised in the trial Oourt at the 
earliest possible opportunity, and in all 
cases where issues are settled at or before 
settlement, it shall not be entertained by an 
Appellate Oourt or Revisional Court. It 
further provides that where such objection 
is taken at the proper time and disallowed, 
it shall not be allowed by the Appellate or 
Revisional Oourt unless there has been a 
consequent failure of justice. These provi- 
sions clearly indicate that a decree passed 
by a Court, which is otherwise, competent, 
is not rendered a nullity merely and solely 
because it pertains to matters which are 
outside its territorial limits. If sucha 
decree cannot be challenged even by a 
superior Court on appeal or in revision, it 
follows that it cannot be challenged in 
execution proceedings, by the Court which 
passed the decree, and much less by a 
Court to which the decree is transferred for 
execution under O, XXI, r. 7, Civil Proce- 
dure Code. 

In Zamindar of Ettiyapuram v. Chi- 
dumbaram Chetty (6) the Madras High 
Court gave effect to s. 21, Oivil Procedure 
Code, and held that “such an objection, not 
taken as provided by the section must be 
considered cured for all purposes, and 
cannot be allowed in execution proceedings.” 

Wallise, O. J., said at page 6864: 
“The ordinary way of questioning a decree 
passed without jurisdiction ison appeal or 

(6) 58 Ind. Cas. 871;.43 M. 675; (1920) M. W.N. 460: 
28 M. L. T. 75; 12 L. W. 217; 39 M. L. J. 208. 

* Pagesof 43 M.Ed. SSS 
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in revision and if this is forbidden, a bourt 
of first instance cannot in execution do that 
which the Appellate or Revisional Court is 
precluded from doing” : 

The learned Chief Justice further said at 
page 6&7*: “Assuming, however, thats. 21 
does not apply, Iam stillof opinion that 
the present decree cannot be questioned in 
execution. An objection to the jurisdiction 
is a ground for setting asidethe decree and 
is not one of the those questions relating to - 
the ‘execution, discharge or satisfaction of 
the decree’ which are required by a. 47, to 
be dealt with in execution The provision 
in s. 225 of the old Code......... lent some 
cclour to the view that it was open toa 
Court to which a decree had been sent for 
execution to go into the question whether 
the Court which passed the decree had 
jurisdiction to doso, and influenced the 
decisions which are referred toin the order 
of reference. These words, however, have 
been omitted advisedly in the correspond- 
ing O. XXI, r. 7 of the new Code.” 

Our attention has been invited to Gora 
Chand Haldar v. Prafulla Kumar Roy (7). 
It is,no doubt, true that the judgment in 
that case, which was delivered by 
Walmsley, J , contains certain observations 
which are comprehensive and to a certain 
extent support the case of the appellant. 
But in that case the point at issue does not 
appear to have been covered by e. 21, Civil 
Procedure Code. The mortgaged property 
was partly situated within the jurisdiction 
of the Birbhum Court and partly in Sonthal 
Parganas, and, therefore, ordinarily a suit 
could have been filed in the Birbhum Oourt 
unders. 17 of the Code. But such a suit 
was excluded by the special provisions of 
the Sonthal Parganas Act of 1895 so far as it 
related to property within those parganas 
which had not been settled and the settle- 
ment declared by 2 notification in the 
Calcutta Gazette to have teen completed 
and concluded. The question of jurisdic- 
tion of Courts established under the Code 
of Civil Prccedure to deal with such 
property came up before the Privy Oouncil 
in Maha Prasad Singh v, Ramani Mohan 
Singh (8), and it was held that under that 
Act all suits in respect of unsettled land 
must be brought before the Settlement 
Officer or the Oourt of officers appointed 


(7) 89 Ind, Cas. 685; A. I. R. 1925 Cal. 907; 530. 166; 
42 0. L. J. 1; 29 O. W. N1948 (F. B.). 

(8) 25 Ind. Cas. 451; A. I. R. 1914 P. O. 140; 41 LA. 
197; 18 O. W. N 994; 16 M. L. T. 105; (1914) MAWAN. 
565; 1 L. W. 619; 20 O. L. J. 231; 27 M. L. J.459; 16 
Bom. L. R. 824; 42 O. 116 (P.O). 
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under that ket, and that other Courts had 
- no jurisdiction to entertain them under 
8.17, Civil Procedure Oode, or otherwise. 
Tn the case of such lands, the jurisdiction 
of Oourts other than those recognizsd by 
the Act being excluded, no question under 
s. 21 of the Code could possibly arise and, 
therefore, this section appears not to have 
been considered by the Oourt, 

This case is, therefore, no authority for the 
propesition that a decree passed by a Court 
in respect of immoveable property outside 
its territorial limits, but within British 
India, is a nullity merely because it 
contravenes the provisions of s.16of the 
Code. 

Although it is sometimes difficult to 
draw a line between absence of inherent 
jurisdiction of a Ovurt to try a particular 


dispute and the defect or irregularity in the ` 


procedure of a Oourt of competent jurisdic- 
tion, the two stand on different footings. 
In the former case no amount of consent or 
waiver can confer jurisdiction upon 
a Court to deal with dispute as 
Oourt. In the latter case the defect or 
irregularity of procedure may in certain 
cases be cured by consent or even by 
waiver, 

In Ledgard v. Bull (9), while dealing with 
this point, Lord Watson has said: “When 
the Judge has no inherent jurisdiction over 
the subject-matter of a suit the parties 
cannot, by their mutual consent, convert 
it into a proper judicial process, although 
they may constitute the Judge their arbiter, 
and be bound by his decision on the 
merits when these are submitted to him. 
But there are numerous authorities which 
establish that when, in a cause which the 
Judge is competent to try, the parties 
without objection join issue, and go to 
trial upon the merits, the defendant can- 
not subsequently dispute his jurisdiction 
upon the grounds that there were irregu- 
larities in the initial procedure. which, if 
objected to at the time, would have led to 
the dismissal of the suit.” 

The case of Gora Chand Haldar v. Pro- 
fulla Kumar Roy (7) is an instance of the 
jurisdiction ofa Oourt of original juris- 
diction being expressly excluded by Statute, 
while the casesof Imad Ali v. Jauanlal 
(10), Vishranath v. Lallu Kabla (11), To- 
panram v. Tekchand (12) and Hassanand v. 


a 9A. 191; 13 L A. 134;4 Sar. 741; 10 Ind. Jur. 471 
‘AG 17 A.478; A. W. N. (1895) 109. 


(11) 4 Ind. Oas, 137. 
(12) 15 Ind. Oas, 832; -§ 5.L. R. 260, 
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Nandiram (13), which relate to decrees pass- 
ed against or in favour of dead men, are ins- 
tances of jurisdiction ofa Oourt to pass a 
decrea. Lo such cases the decree passed 
by the Oourt is a nullity, or in other words, 
the so-called decree is no decree at all, and 
there is, therefore, nothing to enforce by 
execution proceedings. 

Our attention was also invited to the 
case of Jangli v. Ladduram (L4). This 
case falls within the same pene as the 
above cases, although, in view of the sub- 
sequent ruling of the Privy Oouncil in 
Laxmi Narain v. Balmukund (15) holding 
that death of a judgmeut-debtor after the 
passing of a preliminary decree prevents the 
abatement of the suit for failure to join his 
legal representatives, several observations 
made in this judgment would require re-con- 
sideration in a proper case, but need not be 
discussed now. 

On the other side of the line of cases, it 
will be sufficient to refer to the recent 
Privy Council case of Jangh Bahadur v. 
Bank of Upper India Ltd. (16), where their 
Lordships had to consider the effect of the 
provisions of s. 50 Oivil Procedure Code, 
on orders passed by the Court executing a 
decree against the legal representatives of a 
judgment-debtor who had not been brought 
on the record by the Court which passed the 
decree. It was held that s. 50 was not in- 
tended to confer exclusive jurisdiction upon 
the Court which passed the decree in the 
matter of substitution of legal representa- 
tives of a deceased judgment-debtor, but 
merely laid down a rule of procedure as 
to which of the two Oourts an application 
for substitution should be made, and that, 
therefore, there was an irregularity of pro- 
cedure in that case which had been 
waived. 

Sections 16 to 20 of the Oode deal with 
the forum or proper place where a plaint- 
iff is required to institute his suit. These 
sections contain a direction to the suitorand 
not to the Court, and do not purport to 
deal with the inherent or general jurisdic- 


(13) A. I. R. 1930 Sind 259. 

(14) 50 Ind, Oas, 529; 4 Pat. L. J. 240; (1919) Pat. 

105 (F. B.). 

(15) 81 Ind, Oas. 747; A. I. R. 1924 P. O. 198; 511. 

A. 321; 4 Pat, 61; 35 M. L. E 143; 47M. A J. 441: 20 

L. W, 491; (1924) M. W. N. 707; 100. & A. L. ; 
P. L. T. 623; 22 A. L. J. 990; 26 Bom. L. R 1129; 49 

LJ. 439; LBB ACEO) 171; 29 O. W.N 361, 1 

.-W. N. 629 (P. O.). 

16) 1 109 Ind. Cas. 417; A. I. R. 1928 P. O. 162; 55 I. 
27; 


aor! 


A. 227; 3 Luck, 314; 50. W. N. 502: 32 0. W. N. 790: 
26A, L J. 681: 480, L. J. 23; 28 1 W. 25: 30 Bom, 
L. R. 1373; 55 M. L. J. 545; (1928) M. W. N. 863 
(P.O). ; 


186 


tion of a particular Court or purport to 
deprive any such Oourt of its jurisdic- 
tion in the event of their non-compliance. 
Gourachandra Patnaikadu v. Vikrama Deo 
(17). And not only that but as already observ- 
ed,s. 210f the Oodemakes it abundantlyclear 
that a non-compliance with these provisions 
is in no way fatal to the jurisdiction ofthe 
Court, and does not render the decree passed 
by a Oourt of competent jurisdiction a more 
nullity so as to empower the executing 
Oourt to refuse to execute it on that ground. 
For these reasons we think that the exe- 
euting Court was bound to execute this 
decree and we accordingly dismiss this ap- 
peal with costs. : 
A Appeal dismissed, 
(17) 23 M. 367, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
APPLICATION IN Suit No, 227 oF 1930. 
September 25, 1930. 

Present: —Mr. Haveliwala, A. J. O. 
ASSANDAS PANJANDAS—PtarntiFF 


Versus 
KODANDAS PANJAMDAS AND OTAERS— 
DEFENDANTS. 

Civil Procedure Code (Act V of 1908), ss. 16 to 20— 
Suit for partition relating to moveables and immove- 
ables—Immoveables outside jurisdiction of Court— 
Jurisdiction of Court to try suit. ; 

Where property, in respect of which a partition 
suit is brought, consists of both moveables and im- 
moveables, the immoveable’property being outside the 
jurisdiction of the Oourt and the moveable within 
the jurisdiction, the Oourt may grant relief so far as 
the moveable property is concerned, but it has no juris- 
diction to deal with the immoveable property. {p. 
187, cols. 1 & 2.) 

Sections 16 to 19, Oivil Procedure Oode, are in a 
‘way exceptions to 5.20 and suits other than those 
mentioned in ss 16 to 19 must be instituted in the 
Court where either the defendants reside or cause of 
action arises. [p. 186, col. 2.] 

Jairam Narayun Raje v. Atmaram Narayan Raje 
(1), Seshagiri Rau v. Rama Rau (2), Nalum Lakshmi- 
kantham v. Krishnasawmy Mudaliar (3), Abdul Karim 
Sahib v. Badrudeen Sahib (4) and Shiv Ram v. Prahlad 
Rai (5), followed. | 

Mr. Kundanmal Dayaram, forthe Plaint- 
iff 


Mr. Kimatrat Bhojraj, for the Defend- 
ants. 

CORDER.—This application underjs, 151, 
Civil Procedure Oode, raises an interesting 
point of law a3 tothe jurisdiction of this 
OCourtina partition suitin which the entire 
immoveable property is situated beyond the 
original civil jutisdiction of this Qourt, A 
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preliminary obiection is raisdd by Mr. 
Kimatrai on behalf of the defendants that 
the suit is incompetent to proceed for want 
of jurisdiction and the plaint ought to 
be returned for presentation to the proper 
Court. 3 

It is admitted by Mr. Kundanmal on 
behalf of the plaintiff that the entire pro- 
perty comprised in the Schedules “A” “B” 
and “O” annexed to the plaint, except item 
No. 11, Schedule “O”, viz., debts of 30,000 
is situated outside the jurisdiction of this 
Court, but he contends that as this move- 
able property is within the jurisdiction of 
this Court, this Court has jurisdiction to try 
the suit and give relief under s. 20, cl. (e), 
Civil Procedure Oode, because part of the 
cause of action has arisen within the 
jurisdiction of this Court. f 

No authority is cited before me in sup- 
port of this contention that where the 
property consists of movəables and im- 
moveables and the moveable is within the 
jurisdiction of this Oourt, the Oourt can 
entertain the plaint and administer the 
whole of the estate. Now a careful perusal 
of s. 20 read with es. 16, 17, 15 and 19 does 
not warrant that contention. Under s. 16, 
cl. (b), a partition suit must be instituted in 
the Court within the local limits of whose 
jurisdiction the property is situate, and 
s. 20 says: “Subject to the limitation as 
aforesaid, every suit (other than the suits 
mentioned in previous ss. 16 to 19) shall be 
instituted waere defendants reside or cause 
of action arises.” 

This means that ss. 16 to 19 are in a 


way exceptions to s. 20 and suits other- 


than those mentioned in ss. 16 to 19 must 
be instituted in the Court where either the 
defendants reside or cause of action arises, 
Iam fortified in this opinion by the re- 
marks of Mulla in his Oivil Procedure Code, 
Edition 9 at page 100, that: ‘‘Ssction 20 is 
a general section embracing all personal 
actions, At common law actions are either 
personal or real. Personal actions are also 


called transitory because they may occur, 


anywhere, suchas actions for tort to per- 
son or to moveable property or suits on con- 
tract. Real actions are actions against the res 
or property and are called local because 
they must be brought in the forum rei 
site, that is the place where the immoveable 
property is situate. Au action may also be 
a mixed action being partly real and partly 
personal. Torts to immoveable property 
such as trespass and nuisance are mixed 
actions and are referred to in-s, 1 (e). Other- 
wise s, 16 deals-with real and local actions 
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-while ss. 19 and 20 deal with personal or 
transitory actions, The limitations men- 
tioned in this (s. 20) exclude the real and 
mixed actions of s. 16 and confine the 
section to personal actions.” 

This point is also covered in Jairam 
Narayan Raje v. Atmaram Narayan Raje 
(1). This was a case for partition of family 
property, which consisted both of moveable 
and immoveable property, The moveable 
property was within the jurisdiction, but 
all the immoveable property was outside 
the jurisdiction of the Court, It was held 
that the fact that the suit included a claim 
for moveables, which were within the 
jurisdiction, did not entitle the plaintiff to 
sue in the High Court, nor could he obtain 
leave for that purpose under cl. 12, Letters 
Patent. The reasoning of this case has 
been adopted in Seshagiri Rau v. Rama 
Rau (2), Nalum Lakshmikantham v. Krishna- 
sawmy | Mudaliar (3), Abdul Karim Sahib 
v. Badrudeen Sahib (4) and Shiv Ram v. 
Prahlad Rai (5). But it has been argued 
by Mr. Kundanmal that these cases are 
decided on the construction of cl. 12, Let- 
ters Patent of the Ohartered High Oourts 
and have no bearing whatsover on the 
present case which is brought in a Court 
which is not a Chartered High Court. But 
it seems to me that the language of cl. 12 
is indistinguishable from the language 
used in the Code and I entirely agree with 
the observations made by Moore, J., in 
Nalum Lakshmikantham v. Krishnaswamy 
Mudaliar (3) at page 1615, viz.: 

“I would indeed be prepared to go further 
and to hold that the phrase ‘suit for land or 
other immoveable property’ as ueed in 
cl, 12, Letters Patent, includes all suits 
mentioned in cls. (a), (b), (c), (d), (e) and 
(f) in s. 16 of the present Civil Procedure 
Gode, That section appears to me in fact 
to be simply an amplification with details 
of theold section of the Act of 1€59, on 
which the clause in the Letters Patent was, 
it appears, based.” 

That being so, and following the rea- 
soning of the cases cited above, Ihold that 
where property, in respect of which a 
partition suit is brought, consists of both 
moveables and immoveables, the immoveable 
property being outside the jurisdiction of 


(1) 4B. 482. 

(2) 19 M. 448; 6 M. L. J. 19. 

(3) 27 M. 157. 

1) 28 M. 216. 

5) 96 Ind. Oas. 691; A. I. R. 1926 Lah. 503;2 Lah, 
Cas. 237; 27 P. L. R. 398. 


ž *Page of 27 M—{Ed,] 
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the Court and the moveable within the 
jurisdiction, the Oourt may grant relief 
so far as the moveable property is con- 
cerned while declining the jurisdiction 
with regard to the immoveable property. 
Now, here, undoubtedly, the entire im- 
moveable property is outside the jurisdic- 
tion of this Court andonly one out of the 
bulk of the moveable property is within the 
jurisdiction and though, much would I like 
to extend the jurisdiction of this Court to 
a suitor who seeks relief and protection of 
this Court,I am afraid, I cannot do so in 
this case in view of the rulings quoted 
above, Theplaint, therefore, be amended 
by omitting relief with regard to the 
immoveable property and the plaintiff may 
proceed with regard to the moveable proper- 
ty only, if he so desires. f 

After hearing Mr. Kundanmal on the 
point, whether he wishes to amend the 
plaint or wishes to withdraw it for pre- 
sentation to the proper Oourt, he desires 
that the plaint be returned to him, and, 
accordingly J order that the plaint be re- 
turned to him for presentation to the proper 
Court. Objection as to the jurisdiction is 
upheld and the costs of this issue be borne 
by the plaintiff. 

A. Order accordingly. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
REFERENOE No. 60 cr 1230, 

July 14, 1930, 
Present:—Mr. Haveliwala, A. J, O., and 
Mr. Milne, A.J. O. 

In re HURBUXRALT AND axo1THER— 
OprositTE PaRtrra, 

Sind Courts Act (XII of 1866), s. 16- Legal 
Practitioner—Passing resolutions sympathizing with 
Satyagraha movement and congratulating persons con- 
victed for breach of laws—Misconduct—Suspension— 
Duties of Pleaders. 

Active participation in the passing of resolutions 
sympathizing with the spirit of a movement which 
preaches open defiance of law and authority and con- 
gratulating persons sentenced for breach oflaws is 
misbehaviour onthe part of a Pleader which renders 
him liable to suspension under s. 16, Sind Oourts Act. 
[p. 188, col. 2] 

In re M. Pleader (1, Government Pleader v. 
Jagannath (2) and In re Jivan Lal Desai (3), referred 
to. e 
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Participating in passing such resolutions is not 
mere expression of opinion. [p. 189, col. 1.] 

A legal practitioner has the right to entertain 
political opinions, but that should be in conformity 
with the position he has obtained by virtueof the 
license granted to him. [p. 189, col. 2. : 
. Government Pleader v, Vinayak Balvant (4), Sub- 

ramania Aiyar v. District Magistrate, Salem (5) and 
Second Grade Pleader, In the matter of (6), dis- 


tinguished, 

Por Haveliwala, A. J.C.—One cardinal principle 
a practising Pleader wishing to remain on the roll 
has to remember is, that those who live bythe law 
should keep thelaw and not encourage others in its 
breach by.publiely extolling and glorifying persons 
sentenced and by showing hearty sympathy towards 


a seditious and disloyal movement. [p. 190, col, 


Reference re inquiry into the conduct of 
the non- applicants, 

Mr. C. M. Lobo, for the Crown. 

Messrs. Kimatrai Bhojraj, Dipchand and 
Chandumal, for the Opponents, 


JUDGMENT. 

Haveliwala, A.J. C.—This is anap- 
plication by the Public Prosecutor under our 
disciplinary jurisdiction for action being 
taken under s, 16, Sind Oourts Act, against 
the respendents. The respondents are 
Hurbuxrai Hotchand Shahani and Sirumal 
Vishindas Israni, Pleaders, practising at 
presentin the District Court of Larkana 
under the sanad issued by this Oourt. 

The allegations against them are, and 
which are not disputed, that on 28th April, 
1930, they, at a special meeting of the 
Larkana Bar Association, proposed and 
seconded the following resolution: 

“That the Bar Association, Larkana, fully 
sympathizes with the spirit underlying the 
Satyagraha movement started by Mahatma 
Gandhi and heartily congratulates all the 
Indian leaders and others hitherto sentenc- 
ed under the provisions of the Salt Act or 
the Indian Penal Oode.” 

We are not aware whether any speeches 
were made by the respondents at that 
meeting and what views they expressed in 
support of the proposition, but in any case 
the full report of the meeting is not before 
us. Theapplication is based on the part 
taken by the respondents at that meeting 
when the said resolution was carried and 
adopted. 

In response to the notice issued against 
the respondents, they have appeared and 
their case is presented to us by Mr. Kimat- 
rai and Mr. Dipchand. 

At the outset, Mr. Khanchand, Secre- 
tary of the Karachi Bar Association and 
Mr. Lalchand of the Larkana Bar Aséo- 
ciation applied tq us for permission to allow 
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them to represent the views of” their res- 
pective associations in this matter; but we 
thought it not advisable to hear them, as 
we were concerned only with respect to the 
conduct of the two Pleaders and not with 
the Bar Associations. Wefailed to see in 
what capacity we could allow them to 
appear as they were not parties before us. 

In support of this application, it is 
urged by the Public Prosecutor that the 
conduct of the respondents in actively 
participating in the passing of the reso- 
lution amounts to misbehaviour within 
the meaning of s. 16, Sind Oourts Act, 
and in the alternative under the sanad 
issued to the respondexts by this Court. 

Section 16 says: “It shall be competent 
to the Oourt ofthe Judicial Commissioner 
to remove or suspend from practice, for 
misbehaviour, any person so admitted to be 
a Pleader,” 

The sanad includes a clause, which runs: 

“This sanad is liable for breach of any of 
these conditions or for other grave 
reasons to be suspended or revoked by the 
Oourt of the Judicial Commissioner. Grave 
reasons will include participation in any 
disloyal movement.” 

Now it has been held by aFull Bench 
of ourCourt in M. Pleader, In re (1) that 
the word “misbehaviour” in s. 16, Sind 
Oourts Act, is not limited to conduct in the 
course of a Pleader’s professional duties, but 
extends to general behaviour. Misbehavi- 
our means improper conduct. “The ques- 
tion for our decision is whether the active 
participation in the passing of the resolu- 
tion ofthe character before us amounts to 
misbehaviour or improper conduct on the 
part of the Pleaders concerned. 

It is to be remembered that we are con- 
cerned here with the conduct of the respon- 
dents not as citizens but as Pleaders prac- 
tising at the Bar. In Government Pleader v. 
Jagannath (2) at p. 255*, Scott, O. J., says: 
“Pleaders are 8 privileged class enrolled for 
the purpese of rendering assistance to the 
Courts in the administration of justice. . 
Their position, training and practice give 
them influence with the public, and it is 
directly contrary to their duty to usethe . 
influence for the purpose of bringing the 
administration of justice into contempt.” 

The same view has been adopted in 
Jiwan Lal Desai, In re (3). 

(1) 44 Ind. Cas. 338; 11 S.L. R. 81; 19 Cr. L. J. 
322 (F.B.). 

(2)2 Ind. Oas. 264; 33 B. 252; 10 Bom. L. R. 1169. 

(3) 54 Ind. Cas. 679; 44 B. 418; 21 Or. L.J.151; 22 
Bom. L. R. 13. . 

*Page of 33 B.—[Hd.} 
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In detetmining this question I prefer 
to confine myself to the facts which are 
apparent on the face of the resolution and 
which are not in dispute. The resolution 
is divided into two parts. The first part 
relates to the sympathy with the spirit 
underlying the movement started by 
Mahatma Gandhi, and part 2 relates to the 
offering of felicitations to the leaders sen- 
tenced under the provisions of salt and 
other laws. - 

The question, then, is: What is the 
spirit underlying the Satyagraha movement 
started by Mahatma Gandhi? It is contend- 
ed both by Mr. Kimatrai and Mr. Dip- 
chand, on behalf of the respondents that 
the spirit of Satyagraha is the spirit of 
seizing truth, (“Satyagraha” being a 
Sanskrit compound word made of “Satya” 
and “Agraha;” “Satya” means truth and 
“Agraha’ means holding,seizing or in other 
words adhering to the truth}. They con- 
tend that there is nothing wrong for anyone 
to sympathise wilh the spirit for truth and 
sacrifice and that their clients have shown 
their sympathy with that spirit and not 
with the movement and equally there is 
nothing wrong in congratulating persons 
sentenced for the sacrifice of that spirit. I 
agree with that contention in sofar the 
Satyagraha by itself stands, unconnected 
with any unlawful movement. There is 
nothing objectionable in the practice of 
Satyagraha; it may belaudable in some cases, 
but here it is connected with a “movement 
started by Mahatma Gandhi” and what is 
that movement? The answer is reflected 
in part 2 of theresolution and that is the 
practice of Satyagreha by breaking the 
existing laws by every possible means and 
by showing open defiance to the authorities. 
In other words, it is the spirit of the move- 
ment which inspires or actuates law-break- 
ing. It is a movement which preaches 
open defiance of law and authority and it 
is a movement which is intended to arouse 
the spirit of lawlessness and subversion of 
the existing Government. To sympathise 
with that spirit is to sympathise with defi- 
ance of law and to heartily congratulate 
persons sentenced for breach of laws; is to 
whole-heartedly sympathize with defiance 
of law, and consequently I held that this 
movement of Satyagraha started by 
Mahatma Gandhi is illegal and unlawful. 

Then it is urged on behalf of the res- 
pondents, that the resolution is the mere 
expression of opinion of the Pleaders on 
political matters and they are entitled to 
give expression to their views just as 
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ordinary citizens are. . Reliance is placed 
on certain observations of Shah, J.,re- 
ported as Government Pleader v. Vinayak 
Balvant (4) and in casesreported as Subra 
mania Aiyar v. District Magistrate, Salem 
(5) and Second Grade Pleader, In the matier 
of (6) but is this the mere expression of 
opinion on the part of the Pleader? 

Nobody questions the right of a legal 
practitioner to entertain political opinions, 
but that should be in conformity with the 
position he has obtained by virtue of the 
license granted to him. In my opinion the 
resolution goes much further than the mere 
expression of opinion. It has to be borne in 
mindithat the resolution was adopted at 
a special Bar meeting called for that pur- 
pose and published in the newspaper the 
next day. It conveyed an idea to the public 
that the persons associating with the resolu- 
tion had sympathy with the movement, the 
avowed object of which is to coerce and over- 
throw the Government by breaking its laws, 
What is the effect of this? Isit not an 
encouragement to the public to join this 
movement and break the laws? Now 
Pleaders are officers of the Court and is this 
conduct on their part, consistent with their 
duties and obligations which they owe to 
this Court? In Jivan Lal Desai, In re (3), 
at page 440*, Heaton, J , observes: “Of the 
rights of the ordinary citizen however 
little need be said, for we are not dealing 
with the case of the ordinary citizens. Our 
notices were issued against professional law- 
yers and it is with them and with them 
only we are concerned. They belong to a 
privileged class, and they enjoy the privi- 
leges with our consent. But just as they 
enjoy special privileges, so they are under 
peculiar obligations in regard to them. Just 
as it licenses or permits them to practise as 
lawyers, so, it is bound to see that they do 
not flagrantly abuse their privileges.” 

To the same effect sre the remarks of 
Mookerjee, J., appearing in Emperor v. 
Rajani Kanta Bose (7), at page 7341 : 
“The practice of law is not a business 
open to all who wish to engagein it. It is 
a personal right or privilege limited to 
selected persons of good character with 

(4) 76 Ind, Oas. 78; A. I. R.1922 Bom. 361; 47 BÐ. 
117; 24 Bom, L. R. 1049. 

(5) 55 Ind. Oas. 198; 21 Or. L. J. 247; (1920) M. W. 
N. 105; 38 M. L. J. 230 (E. B.). 

(6) 75 Ind. Gas. 977; A. I. R.1924 Mad, 129; 250r. 
L. J. 65; (1923) M. W. N. 768; 18 L. W. 689; 45 M. L. 
J. 684; 33 M. L. T.98 (F. B.). 


(7) 71 Ind. Oas. 81; A. I. R. 1922 Oal. 515; 24 Or. L. 
7, 3: 49 0. 732; 35 0. L. J. 356; 260, W. N. 589 
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special qualifications duly ascertained and 
certified; it is in the nature of a franchise 


from the State conferred only for merit and ` 
be revoked whenever misconduct- 


ma 
ERS the Pleader holding the license unfit 
to be entrusted with powers and duties of 
his office and unsafe because unworthy of 
such confidence.” 

Then Mr. Lobo has referred us to a clause 
in the sanad. “This sanad is liable to be 
suspended for participation in any disloyal 
movement.” It is argued that there was no 
participation by the respondents in any 
disloyal movement but, in my opinion, there 
can be no doubt that both the respondents 
in proposing and seconding the objection- 
able resolution assisted in its acceptance at 
the meeting and identified themselves with 
this illegal and disloyal movement and 
thereby crossed the bounds of propriety 
and their duties and obligations to this 
Court. a 

One cardinal principle a practising 
Pleader wishing to remain on the roll has 
to remember is, that those who live by the 
law, should keep the law and not encourage 
others in its breach by publicly extolling 
and glorifying persons sentensed and by 
showing hearty sympathy towards a seditious 
and disloyal movement. 

For these reasons, I hold that both the 
respondents have brought themselves within 
the purview of s. 16, Sind Oourts Act, and 
under the terms of the sanad; and accord- 

ingly I find them guilty of misbehaviour 
and also liable for suspension under that 
sanad, 

In view of this finding, and in dealing 
with the respondents, we have to remember 
one redeeming feature in the case and that 
is the statement made on behalf of the 
respondents by, their respective Pleaders that 
the respondents had no intention of com- 
mitting a breach of the laws and have no 
intention of doing so in furture. We hope 
and trust that it would beso and they would 
refrain from identifying themselves with a 
seditious andillegal movement. We have 
also to bear in mind that this is the first 
case of its kind brought before our notice 
and possibly in their enthusiasm they 
allowed their feelings to get the better of 
their judgment and that. no incident of any 
special character has taken place owing to 

“the passing of .this resolution. Therefore, 
under the. special circumstances of this 
case, though we do not-desire to deal harsh- 
ly with the respondents, we show our strong 
disapproval of their conduct in this matter, 
and for the present, we shall content. our- 
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selves with giving them this whrning and 
trust that this warning will serve them a 
good lesson in their future actions. With 
these remarks, we direct that no’ further 
action is necessary in this case. The ap- 
plication, therefore, is discharged. 

Milne, A. J. C—This is a reference 
under the disciplinary jurisdiction of the 
Court regarding the conduct of Messrs, 
Harbuxrai and Sirumal, two Pleaders 
practising in the Larkana District. The 
complaint against them is that Mr. Hur- 
buxrai propossd and Mr. Sirumal ssconded 
aresolution to the following effect at a 
meeting of the Larkana Bar Association: 
“That the Bar Association, Larkana, fully . 
sympathizes with the spirit underlying the 
Satyagraha movement started by Mahatma 
Gandhi and heartily congratulates all the 
Indian leaders and others hitherto sentenced 
under the provisions of the Salt Act or the 
Indian Penal Oode.” 

The facts are admitted. The opponents 
admit that they proposed. and seconded the 
above resglution at a meeting of the Lar- 
kana Bar Association, 

The principles on which this Court will 
exercise its jurisdiction in cases of non-pro- 
fessional misconduct have been laid down 
in M. Pleader) In re (1): “The Oourt would 
be reluctant tq take cognizance of miscon~ 
duct not connected with the office of Pleader 
unless it were {morally disgraceful or show- 
ed that the individual was not a proper 
person to hold the office of Pleader.” 

It is contended. for the Crown that the 
conduct of the opponents falls within the 
latter clause. j 

There has been some dispute as to the 
actual meaning of the resolution. Mr. Lobo 
for the Crown has emphasized the words 
“the spirit underlying the Satyagraha move- 
ment.” That spirit, he contends, does not 
mean the ultimate object of the movement: 
the movement is the one which was started 
in the month of March pf this year; it is a 
movement of mass civil disobedience, an 
organised breach ofthe laws of the land. 
The second part of theresolution, he con- 
tends, throws light on the first, The op- 
ponents congratulate the persons who in 
pursuance of that movement have commit- 
ted offences under certain Acts. 

The opponents, through their Pleaders 
Mr. Kimatrai and Mr, Dipchand, have laid 
emphasis on the words “the spirit underly- 
ing; that they say is aspirit of sacrifice and 
of non-violence: the second portion of the 
resolution is to be read in the light of the 
first, They congratulate the Indian leaders 
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and others who have been sentenced for 
offences against certain acts for the sacrifice 
which they have made for the movement. 

I may note here certain statements of the 
opponents which have made it much easier 
for us to deal with the case. The.opponents 
have stated that they did not intend to 
sympathize with the revolutionary side of 
the Satyagraha movement that they have 
no intention of breaking any laws, that 
they do not approveof the breaking of laws, 
that they have no intention of participating 
in any disloyal movement and during their 
practice they have been obeying the law 
and making their clients obey the law. 

The resolution, however, must be taken 
in its simple literal mesning. The opponents 
have sympathized with the spirit under- 
lying the movement and have congratulat- 

. ed certain persons who have been convicted 
for offences committed in pursuance of that 
movement, They have, therefore, approved 
of certain manifestations of that movement 
these manifestations being breaches of the 
Salt Act and of the Indian Penal Code, 
Even if the opponents had not intended to 
give expression to that view, they would 
still, I think, have been liable to our dis- 
ciplinary jurisdiction for having used words 
which would naturallyconvey that meaning, 
A Pleader occupies a responsible position. 
In Government Pleader v. Jagannath (2) 
it was laid down that “Advocates and 
Pleaders are a privileged class, enrolled for 
the purpose of rendering assistance to the 
Courts in the administration of justice. 
Their position, training and practice give 
them influence with the public.” 

“Their position, training and practice give 
them immense influence with the public 
and their example must necessarily have a 
much greater effect, whether for good or 
evil, than the example of those who do not 
occupy this privileged position: Jiwan Lal 
Desai, In re (3).” f 

The person holding this responsible posi- 
tion must be held responsible for what he 
actually says and not for what he intended 
"to gay. 

It has been contended that the occasion 
was private, that Pleaders, meeting by them- 
selves, are entitled to freedom of opinion 
and expression. But the occasion cannot 
be deemed private. It was a formal 
meeting of the Bar Association called 
to consider a resolution which the op- 
ponents moved and seconded. 

The opponents have further argued that 
the mere expression of approval is permis- 
sible: they rely on the case of Government 
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Pleader v. Vinayak Balant (4), and 
particularly on the following passage: 
“Tt is urged that if a Pleader honestly 
believed that a particular man on ac- 
count of his character and the sacrifice 
which he was ready to make, deserved 
to be congratulated, there was no reason 


.to put any check upon the liberty of 


the Pleader to so congratulate him and 
that could not be held to be improper 
conduct that may be so.” 

The learned Judge did not, however, en- 
dorse that view; he abstained from coming 
to any definite conclusion as it was ne- 
cessary for him to do so. The position 
which the opponents maintain that 
while the commission of certain 
offences may render a Pleader liable to 
the disciplinary jurisdiction, the Pleader 
who publicly expresses approval of the 
commission of such offerces is not so 
liable, is a very difficult position. I must 
hold -that the formal expression of ap- 
proval of the conduct of a person who 
commits offences against the law of the 
land falls within the scope of M. Pleader, 
In re (1), the case above quoted; the 
Pleader who does so is not a proper person to 
hold the office of Pleader, 

The principle sgainst which the oppo- 
nents have offended is clearly laid down 
Jivanlal Desai, In re (3): 

“Tt is a matter of conscience with both 
(Judges and Pleaders) that they are to re- 
cognize and give effect to the law.” 

To approve the conduct of those who 
offend against the law is clearly not per- 
missible for a Pleader. It has been laid 
down on many occasions that a Pleader 
as an officer of the Oourt; he is equally 
bound with the Court to maintain the reign 
of law. 

As regards the particular action to be 
taken, the case above quoted, Jivan Lal 
Desai, In re (3), dealt with a somewhat 
similar state of affairs and similar action 
should, I think, be taken on this occasion, 
The opponents’ disclaimers make it, easy 
for us to follow that precedent.. It will 
be sufficient then to make clear the posi- 
tion; we trust that this warning will be 
sufficient to prevent the opponents and 
other persons similarly situated from again 
offending. 

There is one further matter with which 
I would deal. It was represented to us 
that both the Karachi Bar Association 
and the Larkana Bar Association desired 
to be heard in the matter, It was con- 
tended that it is the practice in such 
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proceedings io give notice to the Bar 
. Association, In the particular cases 
brought to our notice this practice does 
not seem to have been followed. I do 
not, however, wish to express any opinion 
whether the practice suggested is desir- 
able or not, The Association principally 
concerned is the Larkana Association and 
in the present case it would have been 
doubtful whether the appearance would 
have been for the Association in its proper 
capacity as censor morum or less pro- 
perly as in pari delicto. I agree, there- 
fore, with my learned brother that it was 
not advisable to hear the Bar Association on 
this reference, 

A Order accordingly. 


SIND JUDICIAL COMMIS. 
SIONER’S COURT. 
Sgoonp Civit Appzau No. 11 or 1929, 
December 17, 1939. 

Present :—Mr, Rupchand ’Bilaram, A.J. o. 
and Mr. Milne, A. J. O. 
praa ee 

ersus 

NIOHOMA T- Durun pant- Ruspo noun: 

Succession Certificate Act (XXXIX of 1925), 3. 874— 
` Holder of certificate setting up Will—Failure to prove 
ee to recover debt. 

The plaintiff instituted a suit for recovery. of certain 
. money deposited by a deceased person with the defend- 
_ ant, on the allegation that the deceased had made a 
Will bequeathing the money to him and that on the 
‘strength of the Will he had ‘obtained a Succession 
Certificate which covered the debt. The defendant 
` pleaded an oral Will by the deceased in his favour 
. appointing him trustee with directions to spend the 
` money on the funeral of the deceased and in certain 
charities. Both Wills were held not proved : 

Held, that as the defendant had failed to prove the 
Win get up by him he was bound to pay the debt to 
_ the plaintiff who held a Succession Certificate and was 
` ‘only entitled to retain with himself the amount prop- 
4 "erly spent by him on the funeral expenses of the 
‘deceased. 

Mr. Dipchand Chandumal, for the Ap- 
pellant. 

Mr. Asudamal Rewachand, for the Re- 
-.spondent,§ . 

. JUDGMENT —This second appeal 
- arises out of a.suit filed by the plaintiff-ap- 
pellant for recovery of a certain sum of 
. money said to have’ been deposited by one 
. Lakhibai with the defendant. 

His case was that -Lakhibai had made 
:@ Will bequeathing the money. to him and 
“that on the strength of that Will he had 


obtained a Suceession Certificate which had - 
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been extended to.this debt. We further 
stated that onthe strength of this certi- 
ficate he was entitled to recover the amount 
from the defendant. In answer to the plaint 
the defendant pleaded ignorance of the 
allegations .with regard to the alleged 
Will andthe granting of ths Succession, 
Oertificate and further pleaded that in any 
case Lakhibai had at the time of her 
death made an oral Will in his favour 
appointing him trustee with directions to 
spend the money on her funeral and in 
certain charities inter alia the construc- 
tion of a well to be named after her. The 
first Court held that the Will set up by the 
plaintiff was proved and thatthe Will set 
up by the defendant was not proved and 
accordingly passed a decree for Rs. 3,614 in 
favour of the plaintiff. The learned J udge 
of the Oourt of first appeal came to the 
conclusion that the Will set up by the 
plaintiff was also not proved and dismissed 
the whole suit without applying his mind 
to theeffect of the grant of a Succession 
Certificate to the plaintiff. As the defend- 


i ant had failed to establish the oral Will 


set up by him he was bound to pay the 
debt to the Succession Certificate holder, 
whatever rights the heirs of Lakhibai might 
have against him. Allthat the defendant 
was entitled to retain with himself was 
the amount properly spent by him on the 
funeral expenses of the deceased. In the 
written statement the defendant has 
claimed Rs. 790-9-0 as such expenses and 
has claimed Rs. 5(0 more remitted by him 
to Sri Nath Dwaro in terms of the alleged 
oral Will of the deceased. Heis entitled 
to credit for Rs. 730 9-0 but not to Rs, 500. 
The plaintiff is, therefore, entitled to a 
decree for Rs. 3,700 minus Rs. 790-9-0 
that is to say Rs. 2,80990. He is also 
entitled to interest at 6 per cent. per annum 


-on that amount from 9th February, 1926, 


when he gave notice of demand up to pay- 
ment, 

With regard to costs we think that 
taking into consideration the conduct of 
the parties in this case, each party should 
bear his own costs throughout, 


a. Decree accordingly. 
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AHORE HIGH COURT. 
FULL BENCH. 
Oivit Rererexos No 39 oF 1929, 
| March 13, 1831, 
Present :—Mr, Justics Addison, 
Mr, Justice Tek Chand, Mr. Justice Jai 
Lal, Mr. Justice Dalip Singh 
and Mr. Justice Agha Haidar. 
Masses. CHHUNNA MAL-SALIG RAM or 
DEHLI—Asse3spe—Paririoness 
` VeEreus, . 
‘Tan COMMISSIONER cr INOOME-TAX, 
PUNJAB, N. W. F. ano DELHI 
PROVINOES—Resp on pent. 

Income Tax Act (XI of 1922), s. 9 (2)—Punjab 
Municipal Act (III of 1911), ss. 3 (1), 61—Annual 
value’ of property, whether ‘includes sums paid by 
tenants on account of house-tax—Construction of 
Income Tax Act—Income Tax Manual, value of— 
Interpretation of Statutes—Duty of Courts—Interpre- 
-tation put by executive authorities, weight of. 

- Held, by the Full Bench (Tek Chand, Jai Lal and 
Agha Haidar, JJ. (Addison, J., dissenting).—The 
‘annual value’ of the property for the purposes of s. 9 of 
-the Income Tax Act, does not include sums paid by 
tenants to the owner on aecount of house-tax levied 
under s. 61 (1) (a) of the Punjab Municipal Act. [p. 
194, col. 1; p. 198, col, 1; p. 204, col, 2; p. 205, col. 1.] 

Civil Reference No. 34 of 1928 and Civil Reference 
No, 39 of 1927, explained. 

Pullen v. St. Saviours Union (2), Veerabhadrah 
Iyer v. President, Corporation of Madras (3), Hayward 
v. Brinkworth Wilts Overseers (6), Smith v. Birmingham 
Overseers (7), London County Council v. Church 
‘Wardens of Erith (8), Poplar Assessment Committee v. 
Roberts (9), Secretary of State for India v. The Muni- 
cipal Commissioners of the City of Madras (12) and 
Mangoo Lal Bose v, The Corporation of the Town of 
Calcutta (18), referred to. 

Per Addison, J.—The question is in reality one 
of fact and not of law, namely whatas a fact is the 
sum for which the property might reasonably be ex- 
pected to let from year to year. If, however, the 
question is one of law it must be answered in the 
affirmative, Courts in construing a Statute will give 
weight to the interpretation put uponit at the time of 
its enactment and thereafter by those whose duty it has 
been to construe, execute and apply it, although such 
‘interpretation has not by any means a controlling 
effect upon the Courts and may be disregarded for 
cogent and persuasive reasons ` The Ineome Tax In- 
structions may, therefore, be referred to in construing 
the Act. [p. 196, col. 2; p. 197, col. 2,] 

Mathura Mohan Saha v, Ram Kumar Saha (4), 
‘referred to. 

The Oourt cannot legislate when an enactment is 
clear, Whatever may be the opinion of the Court as 
to the justice of that enactment. [p. 198, col. 1.] 


Per Tek Chand, J—It is impossible to give an 
‘answer, which will govern all cases in which itis 
sought to include in the assessable income ofa house- 
owner the amount of Municipal house-tax, which he 
realizes from his tenants and pays to the Municipal 
Committee. The provisions of the Municipal 
Actin force in a particular locality and’ the relevant 
notification under which the tax is levied have an 
important bearing on the decision of the question. 
[p. 198, col.2.] ` ‘ 

The phrase ‘annual value’, whether in Income Tax 
Acts, Succession Duty Acts, or wherever else it appears 
in connection with rating or taxation, means the same 
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thing, 7. e, the sum at which the property may 
reasonably be expected to let from year to year. [p. 
201, col. 2.) ’ 

The Income Tax Manual merely contains depart- 
-mental instructions for administering the Act and is 
not binding onthe Oourts. [p. 204, eol. 1.] | 

Per Dalip Singh, J.—lb is always a question of 
fact having regard tothe particular circumstances of 
-each case, as to whether it can or cannot be said that 
the reasonable letting value includes or does not 
include the house-tax charged by the Municipality. 
The sum for which the property might reasonably be 
expected to let fromyear to year does not mean the 
sum:that the most grasping landlord can secure from 
the most necessitous tenant but is the sum which 
might reasonably be expected to be paid for that 
building from yearto year regard being had to the 
Trents paid for similar and similarly situated buildings 
in that locality. [p. 205, col. 1.] i 

Case referred under s. 66 (1) of the In- 
come Tax Act XI of 1922, by the Oommie- 
sioner of Income Tax, Punjab, N. W. F. 
and Delhi Provinces, with his No, R, 14 (le 
99 of 4th December, 1929, for orders of . 
the High Oourt. ` : 

Tek Ohandand Agha Haider, JJ., before 
whom the case came on for hearing made 
on 25th March, 1930, the following 


ORDER OF REFERENCE TO A 
FULL BENCH. 

In the course of the assessment of income- 
tax the petitioner firm Messrs. Ohhunna 
Mal-Salig Ram of Delhi, a question arose 
whether the “annual value” of their pro- 
-perty for the purposes of s. 9 of the Income 
Tax Act included sums paid by tenants to 
them on account of house-tax levied under 


6. 61, cl. (1), sub-cl. (a) of the Punjab Muni- 


cipal Act. On the 22nd September, 1928, 
the Obief Commissioner, Delhi, who is also 
the Commissioner, Income-Tax Department 
for that province, made a reference to this 
Court under s. 66 for a decision on this 
point. The reference was heard by this 
Bench and was answered in favour of the 
asseesee on loth April, 1929. The identical 


question appears to have arisen before 


Zafar Ali and Addison, JJ., in another case 


which came from the North-West Frontier 


Province (Civil Reference No. 39 of 1927). 


In that case the learned Judges gave their 
‘decision against the assessee and in favour 


of the Crown on 16th January, 1929. 

The Income Tax Authorities, Delhi pro- 
vince, had before them these conflicting 
decisions of this Court when the assessment 
on Messrs. Ohhunna Mal-Salig Ram had 
to be made for the year 1928-24. The Com- 
missioner has, accordingly, made a refer- 
ence to this Court under s. 66 (1) for an 
authoritative decision on the point. 

Our reaso. s as for the view which we took 
of the matter sre given in detail in Oivil 
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Reference No. 34 of 1928* and it is not ne- 
ceseary to repeat them here. After read- 
ing the judgment of the other Bench in 
Oivil Reference No, 39 of 1927, we think 
that this matter must be settled by a larger 
Bench. We accordingly refer the following 
question for the opinion of the Full Bench : 

Does the “annual value” of the property 
for the purposes of s. 90f the Income Tax 
Act (XI of 1922) include sums paid by 
tenants to the owner on account ofhouse-tax 
levied undere. 61 (1) (a) of the Punjab Muni- 
cipal Act, : 

,.The papers will be laid before the learned 
Ohief Justice for constituting a Full Bench. 
` Lala Badri Das, R. B., for the Peti- 
-tioners. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondent, ` ; 

OPINION OF THE FULL BENCH. 

Addison, J. (March 6, 1931.)—This is a 
reference by the Commissioner of Income- 


Tax for the Punjab, North-West Frontier ` 


and Delhi Provinces, the question formulat- 
ed by him being :— 

“ Does the ‘annual value’ of the property 
for purpose of e, 9 of the Income Tax Act 
-(XI of 1922) include sums paid by tenants 
to the owner on account of Municipal house- 
tax payable by the owner ?” 

For the assessment of the year 1928-29 
the Income Tax Officer, Delhi, deter- 
mined the annual value of the assessee’s 
house property to be Rs. 2,39,253. In 
coming to this figure he did not exzlude 
a sum of Rs, 4,931-9 which the asgessee 
claimed should be deducted on the ground 
that it represented house-tax payable by 
him to the Delhi Municipality which he 
had recovered from the tenants in addition 
to what he called the rent. The Income 
Tax Officer made the various deductions 
allowed unders. 9 of the Income Tax Act 
amounting in all to Rs. 84,516. Hethus 
treated the figure of Rs. 1,54,737 as the net 
‘assessable income under the head 
“property”. The assessee appealed to the 
Assistant Commissioner of Income Tax, 
urging that a deduction should be made on 
account of the sum of Rs, 4,931-9, represen- 
‘ting the Municipal house-tax recovered from 
the tenants. The Assistant’ Oommissioner, 
following the decision of a Division Bench 
ofthis Oourt, dated the 15th April, 1929, 
accepted this contention. The matter then 
-came before the Oommissioner of Income 
- Tax who has’ referred the question for the 
decision of tbis Oourt under the provisions 
of s. 66 (1) of the Income Tax Act, as 
~ *See12l Ind, Cas. 508.—[ Ba. j 
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another Division Bench of this Oort came 
to a different conclusion on the 16th 
January, 1929, that ie, prior to the decision 
of the Division Bench followad by the 
Assistant Commissioner of Income Tax. As 
the matter could not from his point of view 
be allowed to rest with two conflicting deci- 
sions on the point he again referred 
the matter andasked for an authoritative 
decision bya Full Bench. He gave bis 
opinion to the effect that the Municipal 
house-tax was clearly and unequivocally 
impossd on the owner of the building and 
not on the cccupier and, therefore, the 
recoveries of this tax by the owner from his 
tenants were not in the nature of collections 
on behalf of the Municipality but were 
merely part of the amount which he receiv- 


‘ed in consideration of the occupation of 


his property. He pointed out that it was 
the gross sum for-which the owner might 
reasonably expect to let his property which 
determined the annual value for income- 
tax purposes under s. 9 of the Act and that 
annual value would not, therefore, be di- 
minished by any amount which the 
owner had to pay as house-tax unless 
this was specifically. allowed by the Income 
Tax Act. ; 

I was one of the Judges who gave the 
decision dated the 16th January, 1929, Only 
a brief judgment was delivered by us as no 
convincing arguments had been address- 
ed to us and the question appeared to us 
to be clear and to admit of no doubt. 
What was said that the annual value of 
a house was the sum for which the proper- 
ty might reasonably be expected to let 
from year to year, that the tenants were 
paying what had been assessed as the 
annual value and that that was the sum 
for which the property might reasonably. 
be expected to let from year to year, T 
shall refer to the other judgment later. 

Under the provisions of s.6o0f the In- 
come Tax Act, certain heads of income, 
profits and gains are chargeable to income- 
tax in the manner enacted thereinafter. 
These heads are:—‘ Salaries, interest 
on. securities, property, business; pro- 
fessional earnings, and other sources.” 


“Section 7 of the Act provides for the taxa- 


tion of salaries; s. 8 for taxation under the 
head “business”; s. 11 for taxation under 
the head “professional earnings” and‘ s, 12 
for taxation under the head “other sources.” 
These various sections allow certain de- 
ductions to be made from the gross income 
and I do not think that there is any dispute 
that it is the case that only these allow- 
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ances are permissible. We are concerned 
with s.9 which states that “the tax shall 
be payable by an assessee under the head 
‘property’ in respect of the bona fide annual 
‘value of property consisting of any build- 
ings or lands appurtenant thereto of which 
he is the owner, other than such portions of 
such property as he may occupy for thé 
purposes of his business,” subject to certain 
allowances, seven in number. Sub-section (2) 
of e, 9 enacts that “for the purposes of this 
section the expression ‘annual value’ shall 
be deemed to mean the sum for which the 
property might reasonably be expected 


to let from year to year.” The words 
“bona fide” in sub-s. (l) are thus 
otiose, the bona fide annual value 


being defined in sub-s. (2). No allowance 
is made in the section for Municipal 
house-tax, and the question before us is 
whether the expression “annual value” 
includes everything that the owner collects 
from his tenants or whether he is entitled 
to deduct from that sum what he pays 
for house-tax to the Municipality, although 
the section itself does not give this allow- 
ance; in other words, can the owner divide 
into two portions what he collects from 
the tenants and call one portion “rent” 
and the other portion “house-tax”, and is 
the annual value only the portion which 
he calls “rent.” The point for decision 
still seems to me to admit of no argument 
and, in my judgment, it must-be held 
that the annual value must be taken to 
be what the tenants are consistently pay- 
ing to the landlord, that figure represent- 
ing the sum for which the property might 
reasonably be expected. to let from year 
to year. 

> A reference to s. 10 of the Income Tax 
Act will, in my opinion, show that the 
Legislature deliberately made no allowance 
under s. 9 for the Municipal house-tax 
payable by the owner whereas such an 
allowance was made in the case of tax- 
ation under the head “business” under s. 
10. Section 10, sub-s, (2) ‘viit) lays down 
that the profits or gains from business 
shall be computed after making the 
following allowance, namely, “any sums 
paid on account of land revenue, local 
rates or Municipal-taxes in respect of 
such part of the premises as is used for 
the purpose of. the business.” Indeed, 
~ 8,9 also excludes from taxation under that 
section such portions of the owner's prop- 
erty as he occupies for the purposes of 
his business. There is also a proviso to 
B. 10 to the effect that “nothing in cl, 
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(viii) shall be deemed to authorise the 
allowance of any sum paid on account of 
any cess, rate or tax leviedon the profits 
or gains ofany business or assessed at a 
proportion of or otherwise on the basis of 
any such profits or gains.” In the case 
of business premises, therefore, it follows 
that a deduction has to be made under 
s. 10 (2) (viii) for any sum paid on 


account of Municipal taxes for such part 


of the premises as are used for the pur- 
poses of the business, provided that the 
tax is one on the property and not 
levied on the profits or gains of the busi- 
ness, If seems to me that this conclu- 
sively established the intention of the 
Legislature to give no allowance for house- 
tax payable by the owner under s. 9 
whereas such an allowance is expressly 
given under s. 10 for premises used for 
the purposes of a business. 

It is necessary to go to the Punjab 
Municipal Act under which the assessment 
of house-tax is made te see the nature of 
that tax. By s. 3 (1) (b) of that Act 
“annual value” (means, in the case of any 
house or building, the gross annual rent 
at which such house or building together 
with its appurtenances and any furniture 
that may be let for use and enjoyment 
therewith, may reasonably be expected to 
let from year to year, subject to certain 
deductions, three in number. This de. 
finition is not dissimilar from that of 
“annual value” given in s. 9 (2) of the 
Income Tax Act. There is, however, 
Expl. IL to s 3 of the Punjab 
Municipal Act to the effect that the 
term ‘groes annual rent’ shall not include 
any tax payable by the owner in respect 
of which the owner and tenant have agreed 
that it shall be paid by the tenant. Now 
under 8. 61 (1) of the Municipal Act the 
taxon buildings and lands is expressly 
enacted to be payable by the owner. It 
is further enacted by s. 80 (3) of the 
Municipal Act that the amount of every 
arrear of tax, besides being recoverable 
in any other manner provided by that Act, 
shall be a first charge on the property in 
respect of which it is payable, and shall 
be recoverable, on application made in 
this behalf by the Oommittee to the 
Collector, as if the property were an estate 
assessed to land revenue and the arrear 
were ap arrear of such revenue due there- 
on, Section &0 (4) enacts that if 
any tax or sum _ leviable under the 
Municipal Act from the owneris recover- 
ed from the occupier, such occupier 


196 


‘shall, in the absence of any contract to the 


_ contrary, be entitled to recover the same. 
- from. the owner and may deduct the same, 


from the rent then or thereafter due by him 
“ totheowner, Section 81 of the Municipal 
Act might also be read, All this shows 
that if there is no contract between a tenant 
. and the owner, the tenant can cut the house- 
tax, if he pays it, from the rent and can also 
- gue the owner for it. It further shows that 
an arrear of house-tax isa first charge on 
“the property and can be recovered by sale 
` of fhe. property under the Land Revenue 
- Act. In spite, therefore, of Expl. 
“(TI) to s. 3, it follows that this tax is a 
tax on the wner and that the owner is not 
à mere conduit-pips for the collection of the 
- fax from the tenant. ` 


In fact Expl. (II) to s. :3°of the Pun- 
jab Municipal Act was only enacted 
after 1910. Before that timen custom had 
sprung up in Simla by which the assess- 
-ment of house-tax was made, not on the full 
amount collected by the.owner from the 
tenant, but on the amount minus the house- 
tax. This question, however,came before a 
Division Bench of the Punjab Ohief Court 
in W, E, Flaming of Simla v. The Municipal 
Committee, Simla (1) and it was decided 
“that where Municipal taxes on a house at 
_ Simla payable by the landlord were by 
.contrect between the landlord and tenant 
-payable by the latter tothe former as part 
of the consideration for occupation, the sum 
so payable must be included in assessing 
the gross annual rent or annual value at 
which the Municipal Oommittee was 
-entitled to levy the -house-tax. It was 
‘after this decision that Expl], (II) to 
. 6.3 was enacted and thereafter for the 
-purposes of the Punjab Municipal Act 
~gross annual value did not include house- 
. taxif.there was a contract between the 

. owner and the tenant that it should be paid 

.by the tenant. This enactment, however, 
jis.only a provincial enactment, and does 
. not affect in any way the Income Tax Act 
ias passed by.the Central Legislation. ‘The 
authority in question also shows ‘that the 
«wiew of the. Bench in 1910 was-the same as 
that taken by Zafar.Ali,J., and myself on 
the 16th January, - 1929. There is no 
‘escape from the conclusion that the sum 
dor which the property may. reasonably be 
expected to let from year to year is the 
. ‘whole amount which the landlord is able to 
collect from the tenant, including the houge- 


_. (1) 6 Ind, Cas, 725; 46 P. L. R. 1910; 76 P, W. R. 
` 1010; 154 P. L. R180, ed 
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tax, although for the purposes bf the 
Punjab Municipal Act the houge-tax may 


. now be deducted: by special enactment. 


Pullen .v, St, Saviour's Union (2) is an 
analogous decision under the Valuation. 
(Metropolis) Act, 1869. In that case the 
owner of a block of artizan’s dwellings, 
consisting of separate tenements, the 
access to which was by means of a common 
stair, let the tenements upon the terms of 
the tenants paying a certain weekly sum by 
way of rent, and also a further sum for the 
lighting and cleaning of the common stair 
and it-was held that. for the purpose of 
arriving at the gross value of the tenements 
under the Valuation (Metropolis) Act, 1869, 
the sum paid for lighting and cleaning the 
stair must be added to the rent reserved. In 
B. 4 of the Valuation of Property (Metropolis) 
` Act the term “gross value” was defined to 
‘mean. the annual rent which a tenant might 
reasonably be expected,- taking . one year 
-with another, to pay for an hereditament, 
if the tenant undertook to pay all usual 
tenant’s rates and taxes and title commuta- 
tion rent charge, if any, and if the landlord 
undertook to bear the cost of the repairs 
and insurance, and the other ‘expenses, if 
any, necessary to maintain the heredita- 
ment ina state to command that rent. It 
_is true that this definition isnot quite the 
same as that given in 8. 9 (2) of the Income 
„Tax Act, but the difference is negligible. 
“For this reason the authority in -question is 
of value in the present case. A very 
similar case to the English authority 
already quoted is reported as Veerabhadrah 
-Lyer:v. President, Corporation of Madras (3). 
The Income Tax Instructions. on this 
question must also be referred to, as it is 
settled law [see Mathura Mohan Saha v. 
Ram Kumar Saha (4)) that Courts in con- 
struing a Statute will give weight to the 
_interpretation put upon it at the time-of its 
enactment and thereafter by those whose 
duty it has been to construe, execute and 
apply it, although such interpretation has 
not by any means a controlling effect upon 
“the Oourts and may be disregarded for 
cogent and persuasive reasons, In para. 30 
of the instructions at page 125 of the third 
Edition, first volume, of the Income Tax 
Manual, the ,bona fide annual value of a 
building is set forth and in the beginning 


(2) (1900). LQ: B. 138; 69 L. J. Q. B, 139; 81 L. T. 
583; 48 W. R. 186 


Roe Gas. 589; 31M. L. J. 315; (1916) 2M, W. 
938 Ind. Oas, 305; 43-0, 790; 23 O.L. J,.26; 20 
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of para. 31 it is particularly noted that, as 
stated in para, 53, no deductions are 
permissible on account of any Municipal or 
local rates or taxes in respect of property. 
In para. 53, of the Instructions this principle 
is again laid down and the distinction 
between property taxable’ under s. 9- and 


property used for the purposes of business: 


taxable under s. 10 isset forth. No cogent 
or persuasive’ reason has been mentioned 
before us why this interpretation should be 
rejected. I have indeed tried to show that 
there is no escape from the conclusion that 
Municipal house-tax cannot be deducted by 
the landlord under s. ¥of the Income Tax 
Act when recovered by him from the tenant. 
It may be the case that the Law of Income 
Tax in India by Sundaram is not yet a 
standard book of reference, but it may be 
mentioned that in the second edition of that 
work at the bottom of page 462 the opinion 
of the authority is given to the effect that 
local rates or taxes cannot be allowed as 
deductions under 6. 9, 

It is necessary for me torefer briefly to 
the judgment of the other Division Bench 
given on the 15th April, 1929. I have been 
unable to. follow the reasoning in that 
judgment and I am not sure that I under- 
stand the ratio decidendt, It was said in it 
that the question must be decided in 
accordance with the provisions of the 
Income Tax Act, but if I understand the 
judgment correctly the decision really 
turns on the interpretation of the Punjab 


Municipal Act. Apparently it was held 
that the house-tax imposed by the 
Municipal Oommittee was a liability 


imposed upon the landlord to collect the 
tax from the tenant and to pay it into the 
coffers of the Municipality. I have tried to 
show that even if this be taken to be the case 
the annual value, according to the Income 
Tax Act, will still remain what the landlord 
is reasonably able to collectfrom the tenant 
from year to year. In another portion of this 
judgment appear the following words: —“The 
question for decision is whether the house-tax 
which has been imposed by the Municipal 
Committee, Delhi, is included in the expres- 
sion ‘annual value’, that is to say, whether 
the assessee is liable to pay an increased 
income-tax because the Municipal Commit- 
tee has imposed the house-tax on him under 
the provisions of 8.61 (1) (a) of the Munici- 
pal Act”, It is obvious that this is the 
wrong way of stating the problem. It is 
not the case that the assessee becomes liable 
to pay an increased income-tax because the 
Municipality has imposed a house-tax in 
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the city. The question remains what it 
was before the housa:tax was imposed, 
namely, what is the sum for which the prop- 
erty might reasonably be expected to let 
from year to year. In thisjudgment some 
importance appears to have been attached 
to the fact that the Municipal Committes 
give remission of the house-tax to the owner 
if a house remains unoccupied fora period 
exceeding two months. The conclusion 
from this seems to have been that it was 
a tenant's tax in spite of the clear language 
of the Act. Here again I think the reason- 
ing is unsound, for no tenant clearly is 


liable to pay for the initial period of two 


months for which the property remaing 
unoccupied. ' 

Before us the only argument put forward 
was that it was a tenant's tax because it was 
paid by the tenant in spite of the language 
of the Act and that, therefore, it could not 
be included in the annual value of the prop- 
erty as the landlord merely collected it 
from the tenant for the Municipality. 
The learned Counsel was unable to carry 
his case further than this, i 

It will be apparent from the above dis- 
cussion that the question is in reality one 
of fact and not of law, namely, what was a 
factis the sum for which the property 
might reasonably be expected to let from 
year to year. It is clear from the re- 
ference that the landlord is collecting from 
his tenants from year to year what he calls 
rents as well as the house-taxes for which 
thelandlordis liable, Surely itis a propercon- 


‘clusion to be drawa by the Income-tax Oom- 


missioner that the property might reason- 
ably be expected to lef from year to year for 
the total of these two sums, which are being 
paid asa fact from year to year by the 
tenants, It would be no argument (nor was 
it advanced) that, if the house-tax was abo- 
lished in any year, the landlord would not be 
able under his agreement to recover it from 
his tenant for that year. The question is 
still the seme, what is the sum for which 
the property may reasonably be expected 
to let from year to year. Surely the answer 
remains the same, namely, what the landlord 
has been able to collect forthe past year is 
a fair measure of whatthe property may re- 
asonably be expected to let for Írom year 
to year. Thess considerations alons are 
sufficient to dispose of the reference, there 
being no question of law before the Court. 

If, however, the question is treated as one 
of law, for the reasons given I have no 
hesitation in saying thatthe question pro- 
pounded by the Incom Tax Oommissioner 
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must be answered in the affirmative. In 
‘my judgment, the opposite view is not even 
‘arguable. It is not for this Court to legia- 
‘late when an enactment is clear, whatever 
“may be the opinion of the Court as to 
the justice of that enactment It is for 
the Legislature to make the allowance 
‘in ‘question if it so desires and not for this 
“Oourt to do so. 
Tek Chand, J.—(March 6, 1981) —The 
‘admitted facts of the case which has given 
‘rise to this reference areas follows :— 
The firm of Messrs, Ohhunna Mal-Salig 
Ram owns considerable house property, 
‘situate withinthe Municipal limita of Delhi. 
In the course of the assessment of in- 
come-tax for the year 1927-28 the firm 
claimed that in calculating its assess- 
able income under the head “property” 
‘the amount of the house-tax levied by 
‘the local Municipal Committee under Noti- 
‘fication No. 590 dated 16th December, 1901, 
‘which the firm had recovered from its tenants 
and paid to the Committee, should be ex- 
cluded. The Income Tax Officer and the 
Assistant Commissioner disallowed this 
claim, but on a petition filed by the assessee 
‘under s. 66 of the Act, the then Income-Tax 
Commissioner referred the question to this 
Court (Civil Reference No. 34 of 
1928), The Division Bench which heard 
the reference disagreed with the view taken 
‘by the local income. tax authorities and held 
that the amount of the house-tax in dispute 
‘was not a part of the “annual value” of the 
| propertiesinquestion. Whilethat reference 
was pending in the High Oourt, proceedings 
for the assessment of income-tax on this 
game firm of Messrs, Ohhunna Mal-Salig 
Ram for the following year (1928-29) were 
started. The Income Tax Officer after al- 
lowing certain deductions, with which we 
are not concerned, fixed Rs. 1,54,737 as the 
net assessable income of the firm under 
the head “property”. This figure included 
the sum of Rs. 4,931-9 as representing 
the ‘house-tax which the assessce had re- 
covered from his tenants and paid to the 
Municipality during the “previous year”. 
The asséssee again claimed that this sum 
should be excluded. By the time the mat- 
ter came up before the Assistant Gommis- 
sioner, the decision of the High Oourt in 
Oivil Reference No. 34 of 1928 relating to 
the assessment ofthe same firm for 1927-28 
had been given. The Assistant Commis- 
sioner following that decision sccepted the 
aseessee’s contention and reduced the as- 
sessment accordingly. The Income-Tax 
Oommisgioner, however, thought that the 
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decision of the Division. Bench id Civil 
Reference No. 34 of 1:28 was in conflict 
with a ruling of another Division Bench of 
of this Gourt in Civil Reference No. 39 of 
1997, (Major Mohammad Akbar of Hoti v. 
Commissioner of Income Tax) decided on 
36th of January, 1929. He, therefore, made 
a reference to this Court “to obtain clear 
guidance for the Department” on the mat- 


‘ter, suggesting at thesame time that the 


following- question might be determined 
by a Full Bench :— 

“Does the ‘annual value’ of the property for 
the purposes of, 90f the Indian Income 
Tax Act (XI of 1922) include sums paid by 
tenants to the owneron acccunt of Muni- 
cipal house-tax payable by the owner.” In 
the statement of the case, which the Oom- 
missioner submitted with the reference, 
he expressed his own opinion against the 
view taken in Civil Reference No. 34 of 
1928. Along with the reference the Com- 
missioner forwarded to this Court ten rent- 
deeds for some of the properties of the 
assessee, which were in force during the 
year in question. The relevant terms of 
these rent-deeds will be given later in this 
judgment. The reference was laid in the 
firstinstance before the Division Bench which 
had deslt with Oivil Reference No. 34 of 
1928 and that Bench, accepting the sug- 
gestion of the Oommissioner, has referred 
it to the Full Bench. 

Before deeling with the matter any 
farther, I wish to make it clear that in my 
opinion the question, as formulated by the 
‘Commissioner, is couched in too general 
terms, and it is not possible to give an 
answer, which will govern all casesin which - 
itis sought to include in the assessable 
jncome of a house-owner the amount of 
Municipal houée-tax, which’ he realizes 
from his tenants and pays to the Municipal 
Committee, Itseems tome that the provi- 
sions of the Municipal Act in force in a 
particular locality and the relevant 
notification under which the tax is levied 
have an important besring on the decision 
of the question. I take it that in making 
this reference the Commissioner had in his 
mind the provisions of the Punjab 
Municipal Act, ILI of 1911, and the relative 
notification issued thereunder by the 
Municipal Committee of Delbi, and I shall 
attempt to answer the question as 80 under- 
stood. On the materials before me, I am 
unable to say if there is any real conflict 
between the decisions of the two Division 
Benches of this Court, of which mention 
has been made by the Commissioner. The 
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judgment in Major Mohammad Akbar Khan 
of Hoti v. Commissioner of Income-tax 


(Civil Reference No. 39 of 1927) is very- 


brief, consisting as it does merely of 
the finding that “here the : tenants are 
paying what has been assessed as ‘the 
annaal value and that it is the sum for 
which the property might reasonably be ex- 
pected tolet from year toyear”. I am not 
aware of the provisions of the Municipal 
Act or the notification under which house- 
tax had been levied on the assessee in that 
case, and anything that I say in the course 
of this judgment will have a bearing on 
the decision in Oivil Reference No. 39 of 
1927, only, if the provisions of the Munici- 
pal enactments and the notifications relat- 
ing to the two cases are identical or es- 
sentially similar. . 

The question has primarily to be con- 
sidered in reference to the provisions of 
the Indian Income-Tax Act, XI of 1922, s. 9 
of which reads as follows-:— 

“(1) The tax shall be payable by an asses- 
see under the head ‘property’ in respect of 
the bona fide annual value of property con- 


sisting of any buildings-or lands appurte- - 


nant thereto of which he is the owner, other 
than such portions of such property as he 
may occupy for the purposes of his business, 
subject to the following allowances :— 

(Here follow seven clauses, none of which 
is relevant to the point before us), 

“(2) For the purposes of this section, 
the expression ‘annual value’ shall be 
deemed to mean the sum for which the 
property might reasonably be expected to let 
from year to year". f 

Along with the abova, has to be consider- 
ed 5. 61 of the Panjab Municipal Act of 1911, 
under which house-tax is levied by the 
Deihi Municipal Committee, That section 
reads as follows:— 

“Subject toany general or special orders 
which the Local Government may make in 
this behalf, and to the rules, any Committee 


may, from time +o time, for the purposes of - 


this Act, and in the manner directed by this 
Act, impose in the whole or any part of the 
Municipality any of the following taxes, 
namely:— 

B. (a) A tax, payable by the owner, on 
buildings and lands 

(i) not exceeding twelve and a half per 
centum on the annual value, 

* x 3 x * u 
_ For the purposes of the Municipal Act 
the expression “annual value” is defined 
in s. 3 (1) of that Act, as follows :— 

“Annual value” means 
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(b) in the case of any house or building 
the gross annual rent at which such house 
or building, together with its appurte- 
pances and any furniture that may be let 
for use or enjoyment therewith, may 
reasonably tbe expected to let from year to 
year subj ect to the following deductions = 

% 


“Explanation (Il). The term ‘gross annual 
rent’ shall not include any tax payable by 
the owner in respect of which the owner 
and tenant have agreed that it shall be 
paid by the tenant”. 

Section 61 ands. 3 (2) of the Punjab Muni- 
cipal Act, III 1911, replaced s. 42 of Act, XX 
of 1891, the onlyialteration material for our 
present purposes being the addition of Expl. 
(II), corresponding to which there was 
no express provision in the earlier Act, 

‘The relevant notification under 
which house-tax is levied within the Munici- 
pal limits of Delhi is No. 590, dated the 
16th December, 1901, which is worded as 
follows:—“It is thereby notified, that with 
the previous sanction of the Local Govern- 
ment, the Municipal Committee of Delhi, 
in accordance with s. 45, cls. (7) and (8) 
of Act, XX of 1891, has directed, with effect 
from the lst of January, 1902, the imposi- 
tion of a house-tax under s, 42 (A) 
(a) (i) of the said Act at the rate of Rs, 3-2 
per cent. on the annual rentals of all build- 
ings within the limits of the Delhi Munici- 
pality”’, 

This notification was issued under the 


Act of 1891, but by virtue of the 
provisions of s 2 (2)of Act, II of 
of 1911, it is deemed to have been 


issued under s. 6l of the latter Act and is 
still in force. As stated already, it is under 
this notification that the house-tax onthe 
properties in question has been imposed. 

It will be noticed that the definition of 
‘annual value’ as given in the Income Tax 
Act and the Municipal Act are very similar, 
the only difference being (a) that for the 
word ‘sum’ in the former enactment we 
have the words ‘gross annual rent’ in the 
latter, and (b) that the Explanation does 
not-exist in Act XI of 1922. The effect of 
this difference in phraseology will be ex- . 
amined in a subsequent part of the judg- 
ment. It may, however, be pointed out at 
once, that for the purpose of assessing 
‘house-tax’ under s, 61 of the Municipal 
Act, the measure of the ‘annual value’ is 
the annual rent at which the house may 
reasonably be expected to let from year to 
year, and not the aggregate of such rent 
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plus the kouse-tax leviéd théreon. Or 
to put the matter in another way, the 
house-tax is not a part of the “annual value” 
but is aesessed on. the “annual value” and 
is distinct from it. This will also be 
apparent from the rent-deeds which have 


been forwarded to. this Oourt by the Com- - 


missioner along with reference, The first 
of these is # deed executed by one Dr. B. 
N. Beriin favour of the assessee reciting 
that hé had taken a bunglow on Rs. 128-14-6 
as kiraya (rent) consisting of:— - 


; Rs. a. p. 
Kiraya mahwari (monthly 
.Yent) | .. 125 0 0 
House-tax . 314 6 
Total 


.. 128 14 6 


The relevant entries in the other deeds 
are :— f l 


Name of tenant. Details given Total 
in the deed. kiraya 
payable. 
Rs. 3. Rs. a. 
Motu Mal ... Monthly rent 50 0 
' l House-tax : 51 9° 
Sham Sundar ... Monthly rent 50 0 
House-tax 19 519 
Gowardhan Das Monthly rent 10 0 
z - House-tex 05 
fe Water-tax ‘20 125 
Ghisu Ram ... Monthly rent 10 0 
House. tax 05 
Waterstax 20 125 
Gaya Parshad ... Monthly rent 10 0 
House-tax 05 
Water-tax 20 125 
Hem Raj .. Monthly rent 50 0 
House-tax 19 319 
Obhajju Mal ..: Monthly rent 70 0 
House-tax 23 723 
Kanhaya Lal ... Monthly rent 80 0 
House: tax 28 &8 


In the tenth deed, the rent is stated to 
be Rs. 50 per mensem exclusive of house- 
tax. It is clear that for the purpose of 
azsesament of Municipal house-tax the 
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the purpose of -assesement of income-tex,' 
‘annual value’ under 8.9 of Act IX of 1922 
is the same. as above, or whether it is the 
aggregate of that figure and the house-tax 
assessed thereon by the Municipal Commi- 
ttee at the rate specified in the notification 
as is urged by the learned Commissioner. 
The firat contention raised in support of 
this latter view is that the omission of 
Municipal house-tax from the list of allow- 
given in 8. 9 is conclusive in 
favour of this ‘interpretation. In my 
opinion this argument approaches the 
question from an erroneons standpoint. 


- It is undeniable that Municipal house-tax 


is nota permissible allowance under cls. 


` (2) to (vit) of s. 9, and if the assessee had 


claimed it as a “deduction” . from -the 
bona fide ‘annual value’ of the property, the 
income of which has to be assessed, his 
claim would obviously be without sub- 
stance. The argument of Mr. Badri Das, 
if I understood it correctly, was not that . 
his client was entitled to deduct the 

amount of house-tax from the ‘annual 
value’, but that the ‘annual value’ determin- 
ed according to the definition given in 
cl. (2) of the aforesaid section did not 
include the amount of house-tax as levied | 
under the notification given above, What 
then is the “bona fide annual value”, “the 
sum for which the property might reasonably - 
be expected to let from year to year"? At 
one stage of the argument, it was urged that 
itis the total‘amount which the tenant is 


. paying to the-landlord; and that itin- ` 


cludes everything thatthe ‘owner collects, - 


- oris entitled to collect, from the occupier. 


” 


After careful consideration, Iam unable to 
accept this interpretation. Under cl. (2) 
of s. 9, the sum actually paid or payable by 
the tenant to the lendlord for the privilege 
of occupying the latter's property during a 
period of twelve months isnot necessarily 
its ‘annual value’. According to the true 
import of that clause itis a notional value, 
determined by ascertaining the amount which 
a hypothetical tenant, bona fide desirous 
of taking a lease of the permises, may be 
reasonably expected to pay toa willing 


“ landlord cn a tenancy not for ayear or a 


‘annual value’ is taken to be twelve times . 


Ra. 125, Rs. 50, Rs. 10, Re, 70, Rs. 80, ete., re- 
spectively, and notéwelve times Hs, 128-14 6, 
Rs. 51-9, Rs. 72-3 or Rs. 82-8.. 


| 1035;,104 L. T. 764; 27 T; LR. 466, - 


partofa year, but from year to year. As 
observed by Lord Justice Buckley Kennedy 
in Pexv. Income Tax Commissioner; Essex 
Hall, Ex parte (5) “Annual valueis but an 
hypothetical sum arrived atin a certain . 


(5) (1911) 2 K-B. 434 at pp. 441 & 444; 80 L. J. K. B, 
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manner * * * Ttis not an actual 


but a hypothetical sum". The object of the ` 


Legislature in adopting this definition is to 
give the assessing officer the power to re- 
ject the evidence of existing leases, where 
they do not represent the proper letting 
value of the premises. A lease may be col- 
lusive, the rent reserved may for various 
reasons be too low, as for instance, where 
the parties are related to each other, or 
where itis intended that the tenant would 
compensate the landlord in some other way. 
A well-known instance, much cited in text- 
books and cases under the English Rating 
Acts, is that of a ‘tied house’ let by a brewer 
to a public house-keeper on the stipulation 
thatthe latter shall buy all his liquors 
from the landlord. Oonversely, the rent 
actually: realised or realiseable for a par- 
ticular year might be exceptionally high, be- 
cause an unusual event (e g, the Coronation 
of His Majesty the King-Empercr or an 
International Exhibition) was expected to 
take place, and fabulous rents were paid for 
this reason. In all these cases the assessing 
authority is entitled to reject the leases and 
determine for himself the amount at which 
“the property may reasonably be expected 
to let from year to year”. If, however, no 
such reason exists, the assessing officer 
will take the leases into consideration as 
valuable evidence of the market value of 
the tenancy. This is all, that the definition 
of ‘annual value’ in el. (2) of s, 9 is intended 
to convey. The question in each case, 
therefore, is not what isthe total amount 
which the landlord actually realises, or is 
entitled to realise, from the tenant but 
what is the real commercial letting value of 
the property ; the sum at which the pre- 
mises are worth to be let by the year in 
the open market, 

The use of the expression ‘annual value’ 
as signifying the sum at which the property 
may reasonably be expected to let from 
year to year isnot an innovation of the 
Indian. Legislature. The phrase, as also 
the definition, have both been borrowed 
from the English Law where they have for 
a long time acquired aset meaning, See 
43 Geo. JII, c. 122 (the first Eoglish Income 
Tax Act); 6 and 7 Will. IV, c. $6 (the Paro- 
chial Assessment Act): Hayward y, Brink- 
worth, Wilts Overseer (6), Smith v. Brimin- 
gham Overseers (7), London County Coun- 
cil v, Churchwardens of Erith (8) and 


(6) (1864) 10 L. T. (N. s.) 608; 142 R, R. 795. 


(T) (1889) 22 Q. B. D. 703; 58 L.J. M. O. 161; 53 J, 
7 


(8) (1893) A. O. 562, 
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Poplar Assessment Committee v. Roberts (9); 
etc. Whether used in judicial pronounce- 
ments of the highest authority or in Taxing 
or Rating Statutes, the expression ‘the sum 
at which the property may reasonably be 
expected to let from year to year’ has been 
given the same meaning, even though there 
isa slight variation in the phraseology 
used In some places ‘annual value’ is 
described as ‘the sum at which, etc., in 
others as the ‘gross sum, etc.’ in still others 
as ‘the rental at which ete.’ or ‘the 
gross rental, etc’. But as pointed out by 
Konstam in his valuable Treatise on the 
Law of Income Tax, (4th Edition, page 39) 
“the phrase ‘annual value’, whether in 
Income Tax Acts, or wherever else it ap- 
pears in connection with rating or taxation 
means the same thing” i.e., ‘the sum at 
which the property may reasonably be 
expected to let from year to year. This last 
phrase has been the subject of judicial inter- 
pretation by eminent Judges in England and 
India, In Edmonds v. Eastwood (10), Watson, 
B., interpreted it as “the amount of profit 
derived from the property by the landlord as 
such.” In Inland Revenue Commissioners v. 
Dickson's Executors (11), it was paraphrased 
as the “price commercially paid for the 
annual possession of the property”. Similar- 
ly in India, in Secretary of State for 
India v. The Municipal Commissioner of the 
City of Madras(12) Ohief Justice Collins held 
that in determining the ‘annual value’ what 
has to be ascertained is the “intrinsic: 
value” of the tenancy “to theowner in its 
present condition”. Perhaps, the most 
expressive phraseolgy employed to bring 
out the real meaning is that used by Sir 
Richard Garth in Mangoo Lal Bose v. The 
Corporation for the Town of Calcutta (13) 
where the learned Ohief Justice observed 
that the “annual value of a house must mean 
the annual money benefit derivable from it” 
by the owner. 

Now in the case before us what is the 
“annual money benefit” derived by the 
aasesses from these lettings? What is the 
“intrinsic worth of the tenancy” to him? Is 
it, to take as aconvenient illustration the 
third of the rent-deeds referred to above, 
Rs. 50 which he retains to himself out of the 
Rs, 51-9 realized by him from the tenant, or 


(9) (1922) 2 A. 0.93; 91 L. J. K. B. 449; 127 L. T. 
99; 86 J. P. 137; 20 L. G. R. 317; 66 S. J. 386; 38T. L. 


R. 499. 
gol) (1858) 27 L. J. Ex. 209:2. & N. 811; 115 R. R. 
(11) (1928) 8. O. 752; 14 Tax. Cag. 69, 


(12) 10 M. 38 at p. 42. 
(13) 11 O. 275 at p. 282. 
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isit the latter amount, including as it does 
the house-tax levied on Rs. "50 by the 
Municipal Oommittee. It seems to me 
obvious that on the facts as given in the 
illustration, the “commercial value of the 
tenancy” or the “amount of profit derived 
from the property by the landlord as such” 
is. Rs. 50 and not Rs. 51-9. It is quite true that 
it is not open to a landlord to reduce his 
assessable income by merely splitting into 
two parts the amount actually realized 
by him from the tenant and to describe 
one of these parts as “monthly rent and 
the other as house-tax. But at the same 
time, there can be no manner of doubt 
that the real intrinsic worth of the tenancy 
to the landlord cannot be enhanced by the 
mere circumstance that the Municipal Oom- 
mittee has thought fit to levy a house- 
tax on the bona fide commercial rental of 
the property, and the landlord has managed 
to realise fromthe tenant the amount of 
such tax in addition to what he had 
been realizing heretofore. 

The point can best be explained by an 
illustration relating to house property 
situate within the limits of a Oommittee 
like that of Lahore which does not at 
present levy any house-tax, Take the case 
of a house at Lahore which is left for 
Rs. 100 per mensem and assume also that 
this sum is its bona fide letting value on a 
tenancy from year to year. The “annual 
value" of such a house for the purpose of s, 9 
of the Incom Tax Act will obviously be 
Rs. 1,200. Now suppose that the Munici- 
pal Oommittee suddenly decides to levy 
house-tax at the rate of Rs. 5 per cent, 
on the annual rental of all house property 
at. Lahore, and the landlord makes a 
corresponding increase in the sum payable 
by the tenant, raising it from Rs. 100 to Rs. 
105 per mensem. He thus realizes Rs, 1,260 
from the tenant inthe course of the year 
and out of the sum so realized he pays 
Rs, 60 as house-tax to the Municipal Oom- 
mittee and retains Rs. 1,200 for himself 
as before. Oanit be said that the “com- 
mercial value of the tenancy” or “the 
money benefit derived by the landlord 
from it’ has, in the circumstances, in- 
creased from Rs. 1,290 to Rs. 1,260? In 
my judgment the question is capable of 
one answer and one only, that “the sum 
for which the property might reasonably 
by expected to let from year to year” is 
the same in either case, viz,, Rs. 1,200, 

Let us now examine the converse case of 
house property dn Delhi, where house-tax 
is levied at present. Taking once more 
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the third rent-deed referred to above as 


‘an illustration, we find that ‘the land- 


lord realizes at present Rs. 51-9 per mensem 
from the tenant. Out of this sum, he pays 
R3. 1-9 to the Municipal Oommittee as 
house-tax and retains Rs. 50 for himself, 
Suppose the Committee were to abolish 
the house-tax from a certain date and 
thenceforward the landlord ceased to 
realize Rs, 1-9-0, (the amount of the tax), 
from the tenant but recovered from him 
Rs. 50 per mensem only, which he ap: 
propriated to himself as rent as hereto- 
fore. It. isobvious that in both cases the 
“annual money-benefit derived by the 
landlord” from the tenancy is the same, 
namely, Rs. 600. Butif the argument for 
the department is correct such benefit should 
be taken to have decreased by (12x 1-9)= 
Rs, 18-12-0, a conclusion which is erroneous 
on the face of it. : 

Considerable stress was laid by Counsel 
for the Department on the fact that in 
s. 6lof the Punjab Municipal Act, it is 
specifically provided that the house-tax is 
“payable by the owner”, and from this 
it was sought to be argued that the 
amount of such tax must be a part of 
the “annual value” cf the property. In 
my opinion such aconclusion is not war- 
ranted by the letter or the spirit of the 
Statute. It is clear that the tax is not 
in the nature ofa fixed levy on the 
ownership of property, but is in reality 
and substance a tax on “rental” connected 
with and dependent upon occupation of 
the premises, whether by the owner him- 
self or by a tenant under him. It seems’ 
clear to me that this provision was made 
with a view to provide a convenient mode 
for realization of the house-tax by the 
Municipal Oommittee. There are many 
obvious difficulties in collecting a tax of 
this kind from an uncertain and fluctuat- 
ing body of tenants, and for this reason 
the Legislature has made the owner res- 
ponsible for the payment of the tax. But 
it does not by any means follow from 
this that the amount of house-tax has been 
made a partofthe “annual value” of the 
property. < 

In order te establish that the expression 
“annual value’ has different meanings 
under the Panjab Municipal Act, III of 1911, 
and the Indian Income Tax Aci, XI of 
1922, Mr. Jagan Nath Aggarwal referred 
us to Expl. II to s, 3 (2) of tha for- 
mer Act, which lays down. that the term 
‘gross annual’ rent shall not include any tax 
payable by the owner in respect of which 
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the ownet and tenant have agreed that it 
shall be paid by the tenant. The learned 
Counsel strenuously maintained that the 
absence ofa similar provision from the 
Income Tax Act postulated that house-tax 
was apart of the “annual value” for the 
‘purposes of that Act. In my opinion this 
argument is fallacious, and I have no hesi- 
tation in rejecting it. The explanation 
‘was not intended to, nor did it infact, make 
any change in the interpretation of the 
corresponding section of the Municipal Act 
of 1891; which had been uniformly accept- 
ed throughout the province, but which was 
overruled by the decision in W. F, Flaming 
of Simla v. The Municipal Committee, Simla 
(1). Very soon after the judgment in that 
case was given,a general revision of the 
Municipal Act was undertaken by the 
Punjab Legislature and this opportunity 
‘was taken toadd the Explanation to the 
definition “annual value” go as to get rid 
of the effect of that ruling and to restore 
the interpretation which had been univer- 


sally accepted as correct for years before.. 


It is not necessary for the purposes of this 
reference to makea detailed examination 
of W. E. Flaming of Simla v. The Municipal 
‘Committee, Simla (1). The judgment in 
that case was based mainly, if not wholly, 
on Pullen v. St. Saviours Union (2) which 
is a case decided under the Valuation 
(Metropolis) Act, 1869 (32 & 33 Vict. 
c. 67) and admittedly proceeded upon 
its peculiar facts. In that case the owner 
of ajblock of artizans’ dwellings consisting 
ofseparate tenements, the access to which 
was by meansof a common stair, let the 
tenements upon the terms of the tenants 
paying a certain weekly sum by way of 
rent and also a further sum for the lighting 
and cleaning of the common stair, and it 
was held that for the purpose of arriving 
at the gross value of the tenement under 
the Valuation (Metropolis) Act, 1869, the 
sum paid for lighting and cleaning the 
stair-case was, under the circumstances, a 
part of the rent of each of the said here- 
ditaments. The decision really turnd 
upon the peculiar wording ofs, 4 of the 
aforesaid Act, which defined “gross value” 
as meaning the annual rent which a tenant 
might reasonably be expected * * * to 
pay * * * if the landlord undertook 
to bear * * * the expenses * * # 
necessary to maintain the hereditament in 
a state to command that rent,” and it was 
found as a fact that no tenant would take 
a tenement in a building of this character 
unless the stair-case by which he was to 
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reach his tenement was kept reasonably 


. Clean and lighted. It was accordingly held 


that cleaning and lighting charges were a, 
part of the expenses which were necessary 
to maintain the hereditament in a state to 
command the “rent” and, therefore, within 
the definition as given ing, 4 above. This 
was the sole point decided in Pullen's case 
(2) and I venture to think with the utmost 
deference, that neither the ultimate decision 
nor the observations made in the course of 
the judgment in that case had any real 
bearing on the question which arose for 
determination before the Ohiet Court in 
W. B. Flaming of Simlav. The Municipal 
Committee, Simla (1), In my opinion the 
argument based on the Explanation ig 
without force and must be overruled, 
Another case, on which reliance was 
placed by Mr. Jagan Nath is Veerabhadrah 
Iyer v. President, Corporation of Madras 
(3), which was decided under the Madras 
Oity Municipal Act, In that case under 
the lease the tenant was to pay Rs, 20 per 
mensem as rent and to keep the garden 
properly watered, but if he did not want to 
water the garden the landlord was to ar- 
range for the watering and the tenant was 
to pay Rs. 50 per mensem. The tenant 
chose the latter alternative, and it was held 
that for the purposes of Municipal Taxation, 
the gross rent should be calculated at the 
rate of Rs, 50 permensem. The decision, 
however, . rested Principally on the fact, 
found by the Court, that the watering was 


‘not to benefit the tenant alone, and that if 


the land were not leased out, the landlord 
was bound to water the garden and entitled 
to get the usufruct, The case is obviously 
distinguishable and itis not necessary to 
discuss it at any length. 

Finally, it was pointed out that in s. 10 
(2) (viii) of the Indian Income Tax Act it is 
provided that in computing the profits or 
gains of a business one of the permissible 
allowances is thesum paid on account of 
land revenue, local rates or Municipal 
taxes, in respect of such part of the pre- 
mises as are used for the purposes of the 
business. It was contended that the 
absence of a similar allowance from s, 9 
shows, and shows conclusively, that the 
Legislature did not intend to exclude 
house-tax from the assessable income under 
the head “property”. This contention, 
however, begs the question and is based 
upon the assumption that the assessee 
seeks to exclude Municipal house-tax as a 
statutory allowance under 5,9, As has 
been pointed out already, this is not the 
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< case, but that what has really to. be done 
isto determine “the sum for which the 
property might reasonably be expected to 
let from year to year.” The basis of assess- 
ment under s. 10 is the amount of profits 
or geins actually arising in the business 
carried on by the assessee, while in s, 9 the 
tax is levied on “income” from property 
calculated on a notional or hypothetical 
sum arrived at in the manner prescribed 
by the Legislature. In the former case the 
amount paid for.local rates, Municipal taxes, 
etc., could be deducted only if specific 
provisions were made for it in the Statute; 
in the latter caseno such provision was 
necessary in view of the definition of 
“annual value.” 


“Both Counsel referred us to certain. 
passages from the Indian Income Tax 
Manual, and claimed that they supported 
their respective contentions. I do not, 
_ however, think it necessary to discuss them, 
as the Manual merely contains departmen- 


tal instructions for administering the Act, 


and is not authoritative of the Statute 
which is{ binding on Courts. Moreover, 
these instructions in the present Manual 
were first issued in 1922, only four years 
before the present dispute arose, and they 
are certainly, not in accord with the 
practice which had been followed for a 
long time by the Income Tax Authorities 
themselves. The earlier Manual called the 
“Punjab Income Tax Manual, 1209,” publish- 
edunder the authority of the Financial 
Commissioner, Punjab, contains a reference 
at page 34 to the Financial Commissioner's 
letter No. 6122, dated 30th September, 1890, 
to the Commissioner Delhi, which laid 
down that “portions of the rent of a house 
actually paid by the owner as property 
tax to the Municipal Committee are not 
‘liable to income-tax. The practice is, 
therefore, not of such long duration nor 
go well settled as would attract the appli- 
cation of the very guarded dictum of 
Mookerjee, ‘J.,in Mathura, Mohan Saha v. 
Ram Kumar Saha (4) in which a particular 
interpretation of an enactment had been 
followed without objection for about thirty- 
five years and had in fact been incorporated 
in statutory rules made by the Local Govern- 
ment, which had stood unchallenged for a 
very long time. 


Aiter giving the matter my most anxious 
and careful consideration’ I find myself 
uneble-to accept the view of law taken 
by the learned Commissioner of Income 
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Tax, In my judgment the question should. - 
be answered in the negative, - Ng 
Jai Lal, J. (March 6, 1931).—I contur with- 
the judgmentof my brother Tek Ohand. . 
Agha Haidar, J. (March 6,. 1981).— 
adhere to my opinion in Civil Reference No. 
34 of 1928, and I agree with the amplifica- 
tion of that view by concurring with my. 
brother Tek Ohand’s judgment in this case. 
Dalip Singh, J. (Mareh 6, 1931)—The 
question of law referred by the Income. Tax 
Commissioner does not, in my opinion, 
admit of an answer in the affirmative or the 
negative. Under s. 9 of the Income Tax Act 
the tax payable.by an assessee for buildings 
is the bnoa fide- annual value of the 
buildings. “Annual value” is defined in 
s. 9, sub-s. (2) as meaning the sum for 
which the property might reasonably be. 
expected to let from year to year. -The. 
section provides for certain allowances in 
certain cases and does not include Munici- 
pal taxes payable by the owner. It seems 
to me that the sum for which the prop 
erty might reasonably be expected to let 
from year to year is a notional amount 
and has nothing to do with the. rent 
actually received by the. owner. A good 
way of arriving at this notional sum would 
be the corrected average of, the rents paid 
for similar and similarly situated buildings 
in any given area, Thus if there were ten 
buildings similar and similarly situated in 


the area in question and the rents 
of eight of them were Rs, 90. 
per annum and the rent of the ninth 


was Rs. 5u per annum and the rent of the 
tenth was Rs, 120 per annum, then the 
corrected average would be Rs. 90 per. 
annum, ignoring the Rs. 50 and Rs. 120 
rent altogether. Soin assessing the tax 
on the buildings paying Rs. 50 and Rs. 120 
respectively the notional sum would re= 
main Rs. 90 and the actual rent paid would 
have no effect whatsoever on this notional 
value, if, now the Municipality charges 
house-tax on buildings and the question 
arises whether the notional value includes 
this tax or not, if the landlord has shifted 
the burden by agreement or otherwise on. 
to the tenant, the only answer can be that 
the question does not really arise.. The 
method of arriving at that notional value 
would still remain as pointed out of estimat- 
ing at the corrected average of rent paid. 
for similar and similarly situated buildings. 
Jf now over a given area the landlord of. 
all similar and similarly situated buildings. 
had shifted the burden of the tax. on to.: 
the tenants, it would be,in my. opinion, a 
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very fair inference that the reasonable 
letting value-of the buildings in question 
included the house tax charged by the 
Municipality. On the other hand, if the 
majority of the owners bad been unable to 


shift the burden on to the tenants and one. 


landlord had succeeded in so doing, the 
reasonable letting value would not include 
the house-tax payable to the Municipality. 
It seems to me that itis always a question of 
fact having regard to the particular circum- 
stances cf each case, as to whether it can 
or cannot be said that the reasonable 
letting value includes or does not include 
the house-tex charged by the Municipality. 
It seems to me obvious that the sum for which 
the property might reasonably be expected 
to let from year to year does not mean the 
sum that the most grasping landlord can 
secure from the most necessitous tenant but 
is the sum which might reasonably be 
expected to be paid for that building from 
year to year regard being had to the rents 
paid for similar and similarly situated 

-buildingsin that locality. 

I would, therefore, return this answer to 
the reference. 

I Nete:—Ishould like to make it clear that 
the method suggested by me for arriving 
at the notional rent is only one of many. 
If circumstances, make it impossible or 
inconvenient to apply this method, other 
factors may be taken into consideration. 
One of the more important: ones would, in 
my opinion, be the length of time for which 
the landlord had been able to shift the bur- 
denon to the tenants of the taxation. A 
long time might welllead to the inference 
that the notional rent included that amount 
of the tax. 

FINAL ORDER, 

Tek Chand and Agha Haidar, JJ. 
—The question referred to by the Oommis- 
sioner of Income Tax has been answered 
by the majority of the Full Bench in the 
negative. Let this be communicated to the 
Commissioner of Income Tax. 

A. Question answered in negative. 

‘LAHORE HIGH COURT. 
ORIMINAL Revision Periton No, 1183 0F 1903. 
January 5, 1931. 

Present :—Mr. Justice Tek Ohand. 
SURAJ PARKASH—Acooszo—PETITIONER 


VETSUS 
EMPEROR—Opeosirs Party, 
-Criminal Procedure Code (Act V of 1898), s..107— 
Security proceedings—Likelihood of breach of peace— 
‘Evidence of specific conduct, necessity of—Raising 
‘ghouts and exciting people, whether sufficient. 
Tn order to support an order-binding down a-person 
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there must be evidence of specific conduct on the 
part of the accused from which a reasonable immedi- 
ate inference could be drawn that the accused was 
likely to commit a breach of the peace. The mere 
ipse dixits of witnesses are not enough. [p. 206, col. 
1 ği 


Empress v. Shambhu Nath (1), followed, 

The mere fact that a person by raisingcertain shouts 
was causing mental excitement to a crowd is not 
sufficient to justify action against him under s. 107, 
Oriminal Procedure Code. [ibid.] 


Oriminal revision againet an order of 
the Magistrate, First Olass, Rawalpindi. 

Mr. Gobind Ram Khanna, for the Peti- 
tioner. 


Mr. C. H. Carden Noad, for the Crown. 

JUPGMENT.—The petitioner Suraj 
Parkash, a youth about 17 years of age, has 
been ordered by the Magistrate of the 
First Claes, Rawalpindi, to execute a bond 
in the sum of Rs. 1,000 with one surety to 
keep the psace for one year or in default 


` to suffer simple imprisonment for one year. 


His appeal has been dismissed by the Dis- 
trict Magistrate and he has preferred a 
petition for revision to this Court. 

The case for the prosecution is that on 
7th June, 1930, when a number of persons 
had baen arrested in Rawalpindi in con- 
nexion with the picketting of certain 
shops a crowd collected at a place about 30 
karams from one of the Oity Police Stations, 
that the petitioner was in that crowd, that 
he raised certain objectionable shouts in 
an excited manner, that other persons in 
the crowd also joined in these shouts and 
that considerable excitement prevailed, 
A number of Policemen and peaceful 
citizens were also present at the shop at 
the time. TheSub-Inspector arrested the 
petitioner there and then and made a report 
to the Magistrate to proceed against him 
under s. 107, Oriminal Procedure Oode, 
Before the Magistrate the petitioner ad- 
mitted being in the crowd and having rais- 
ed shouts though not in terms identical 
with those alleged by the prosecution, but 
pleaded that there was no danger of breach 
of peace or disturbance of public tranquil- 
lity. In support of their case the prosecu- 
tion produced two witnesses (P, W. No. 1) 
Illahi Dad a Darogah ofthe District Board 
and(P. W. No. 2) Khan Ahmad Nawaz 
Khan Sub-Inspector. All that witness No. 1 
stated was that the petitioner raised 
shouts which weretaken up by others and 
that the crowd became excited (joshila 
ho giya). He, however, admitted that neither 
the petitioner nor any one else in the crowd 
was armed with sticks or any other weapon, 
and that no fight or quarrel actually tonk 
place in his presence, Sjmilar admissions 
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were made by the second witness, who also 
stated that no onecomplained to him that 
there was likelihood of a breach of the 
peace. Both these witnesses, nodoubt, ex- 
press the opinion that a breach of the 
peace was likely but none of them has de- 
posed to any facts from which it can be 
reasonably inferred that this was so. In 
order to support an order binding down 
a person, something more than the mere 
ipse dixitsof witnesses is necessary. As 
observed by Rattigan, J., in Empress v. 
Shambhu Nath (1) there must be “evidence 
of specific conduct on the part of the accus- 
ed from which a reasonable immediate in- 
ference could be drawn thst the accused 
was likely to commit a breach of the peace.” 

All that the evidence establishes is that 
the crowd was in an excited mood; but 
mere mantal excitement, without more 
is not sufficient to justify action tinder the 
section. The learned Government Advo- 
cate admits that this is so, but he urges 
that if the petitioner had not been arrested 
the crowd might have indulged in stone 
throwing at the Police, There is, however, 
no such suggestion in the evidence of any 
of the witnesses- nor is it stated that the 
crowd was ina threatening mood. The learn- 
ed District Magistrate has laid great stress 
on the opinion of P, W. No. 2, whom he 
describes as a person who “had special ex- 
perience” with crowd. This witness, how- 
ever, stated that heshad been on leave for 
several months and had. rejoined only four 
days before the incident and further that 
“he hadno occasion to hear such slogans 
before,” 

In the lower Courts it appears to have 
been argued that the action of the petitioner 
was likely to provoke the Police or some one 
from amongst the “peaceful citizens” who 
were in the crowd, to break the peace, but 
the learned Government Advocate has very 
properly abandoned this line of argument 
before me. f 

I am of opinion that the proceedings 
under s. 107, Oriminai Procedure Oode, were 
wholly misconceived and the order of the 
Magistrate cannot be sustained. 

I accept the petition, set aside the order 
of the Magistrate requiring the petitioner to 
furnish security and direct that he be re- 
leased forthwith, 

A. Petition allowed, 


(1) 21 P. R. 1888 Or. 
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LAHORE HIGH COURT. 
Frest OIvIL Appnat No. 1436 oF 1924, 
October 13, 1930. 
Present:~Mr. Justice Addison and 
Mr, Justice Bhide, 

Tan GOENK COTTON SPINNING 
AND WEAVING MILLS Co, Lro., 
DELHI—Dasranpants—APPELLANTS 
versus| 
BUDHA RAM—P taintirF— 
RESPONDENT. 
Admissions—Suit for accounts—Statements of defend- 
ant agreeing with plaintiff's statemen win certain 


particulars—Admission of statements in part, legality 
of— Civil Procedure Code (Act V of 1908), 0. VIII, r. 
1 


“In a suit on the balance of account due in con- 
nection with the construction of a building the 
plaintiff and the defendant put in separate statements 
giving the measurements and rates, In many particu- 
lars the statements putin by defendants, which were, 
however, not proved by them, agreed with the 
plaintiff's statements, and insome instances were even 
in the plaintiff's favour. It was argued that the 
statements putin by the defendant should have been 
accepted or rejected in toto : k 

Held, that the statements were part of the written 
statements, and where the statements were in agree- 
ment with the plaintifi'sclaim no further proof of 
that portion of the plaintiffs claim was necessary 
and that part of the claim must be taken to have been 
admitted. [p. 207, col. 1.] . 

First appeal from an order of the Sub- 
Judge, First Class, Delhi, dated the z6th 
March, 1924. 

Mr. Newal Kishore, for the Appellants. 

Messrs. Shamair Chand, Qabul Chand 
and Muhammad Amin, for the Respondent. 

JUDGMENT .—The plaintif did some 
construction work for the defendant 
Oompany and sued them on the balanceof 
account due, He obtained a decree for 
Rs. 4,581-1-3 with interest on that sum, The 
defendant Company has appealed. 

The plaintiff put in statements P-1 to 
P-5 giving full measurements with rates. 
The defendant putin similar statements 
with measurements and rates but did 
not prove them, A Commissioner was ap- 
pointed to go into the work and to assess 
its value, and his report, which was not 
accepted by the Judge, gave more io the 
plaintiff than he asked for. Exhibits P-2 
and P-3 relate tothe work done in build- 
ing the office and godown and it was 
admitted by the learned Counsel appear- 
ing for the appellant that he could not 
quarrel with the judgment in respect of 
them. As regards the main building the 
statement Ex. P-1, representing the claim 
of the plaintiff, is much the same as Ex, 
P-5 which was properly checked by Mr. 
Desai of Bombay who built the mills for 
the Company. He has given evidence that 
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he checktd the bill Ex. P-5 and found it 
correct, In various places he altered the 
Tates where he did not agree with them. 
He said that most of the rates were fixed 
before hand end that they were written in 
the office of the defendant Oompany 
who, however, did not produce them. The sum 
due under Ex. P-5 is- very nearly the same 
as the sum due under Ex. Pl, After Mr. 
Desai left some more work was done by 
the plaintiff and this helps to explain some 
of the differences between the twodocuments. 
The other differences are explained by the 
fact that Ex. P-L was more carefully 
drawn up in view of the circumstances 
that the plaintiff was compelled to sue the 
defendant Company. The evidence of Mr. 
Desai, who was a responsible official of 
the Oompany, is entirely- in favour of the 
plaintiff's case and he is definite that he 
himself measured whatever was doubtful 
though he added that there was not much 
dispute about the measurements, What 
measurements were not done by him were 
done by his clerks. One of those clerks, 
Udai Singh; is now secretary of the defend- 
ant Oompany. He admitted that Mr, Desai 
supervised the work and checked the bill 
while he and theother clerks also checked 
it. He further admitted that Ex. P5 
was tne bill which was checked on the 
spot. The defendant Company only pro- 
duced its own time-keeper, Ganga Ram, 
who also had to admit that Mr. Desai 
settled the rates and was in charge of the 
work. 

In many particulars the statements put 
in by defendants, which were, however, 
not proved by them, agreed with the plaint- 
iffs statements, and in some instances were 
even in the plaintiffs favour. It was 
argued that the statements putin by the 
defendant should have been accepted or 
rejected in toto, We are unable to accede 
to this proposition. The statements were 
part of the written statements, and where 
the statements were in agreement with 
the plaintiff's claim no further proof of 
that portion of the plaintiff's claim was 
necessary and that part of the claim must 
be taken to have been admitted, There is 
no force in this contention, 

As regards the rates, they were accepted 
before us except the rate of Rs. 35 per 
hundred cubic feet for the chimney and 
the rate of Rs. 2-8-0 for pointing. As 
regards the first, the appellant’s Counsel 
contended that Rs. 33 only should be al- 
lowed as that was the rate which Mr. 
Pesai had written in Ex, P-5, In the 


written statement, however, of the defendant 
Oompany the rate’ of Rs. 35 was admitted 
and this ends the matter. Similary the 
defendants admitted in their counter state- 
ment that Rs, 2-8-0 wasthe rate for point- 
ing. There is thus no force in appeal so 
far as rates are concerned. 

As regards the -measurements, it was 
contended that the measurements of the 
Commissioner, which were made much 
later should be taken. There is also no 
force in this contention. It has already 
been shown that Ex, P-5, which was check- 
ed by the defendant Company, is practic- 
ally thesame as Ex, P-1. Itis further the 
case that many of the measurements in 
the counter statements of the defendant 
Company agree with the plaintiff's claim. 
Mr, Desai, who was in charge, eaid 
that there was not much dispute about 
the measurements. The lower Oourt has 
noted that defendants’ Oounsel hardly 
questioned the measurements in the course 
of his arguments, the dispute before that 
Qourt apparently having been principally 
in connexion with the rates as to which 
there is practically no dispute before us. In 
some respects the Oommissioner did not 
adopt the same method of calculation or 
measurements as appear in the plaintiff's 
and defendant Company’s statements, and 
for this reason his measurements and 
estimate were not accepted by the Court. 
Tf his estimate be taken as a whole, 
which is the only possible way, the appel- 
lant’s case falls at once to the ground as 
it gives much more than has been allowed 
by the Oourt. The defendant Company 
itself did not attempt to prove any 
measurements while its servants had ac- 
cepted the measurements in P-5. In these 
circumstances there can be no doubt of 
the correctness of the lower Court's 
decision and we dismiss the appeal with 
costs, 


A. Appeal dismissed, 
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LAHORE HIGH COURT. 
` MieosLLAangous First IVIL ArPEaL No. 1660 
oF 1930, 
December 3, 1939. 
Present :—Mr. Justice Addison. 
TARA CHAND—Jupement- Destos— 
| APPELLANT i 
tersus 
JAWAHAR MAL—Dzorzs-HotpER— 
RESPONDENT, 
- Civil Procedure Code (Act V of 1908), O. XXI, 1. 
40--Provincial Insolvency Act (V of 1920), s. 81— 
Application for adjudication—Ad interim receiver— 
„Application for arrest by another decree-holder, com- 
petency of. as 
‘A decree-holder applied for the adjudication of 
the judgment-debtor as an insolvent and an ad 


interim receiver was appointed who took possession. 
of the debtor's property. Another decree-holder 
applied forthe arrest of the judgment-debtor. The 
judgment-debtor put in an application pointing out 
the above facts and staling that the eireumstances 
showed that heeould not pay the amount of the 
decree, seeing that all his property was in the hands 
of the Official Receiver. Instead, however, of passing 
orders on this petition the executing Court recorded 
an order to the effectthat it was-possible for the 
.judgment-debtor- to obtain a protection order from 
the Insolvency Court and thus he saw no reason why 
ie jadma dabis should not be sent to the Civil 
all; 
- Held, that the protection orders’ could be granted 
only after adjudication, and under the circumstances 
-the executing Court should have given the benefit of 
_O, XXI, r. 40 to the judgment-debtor. 
Miscellaneous first appeal from an order 
of the First Class Sub-Judge, Shshpur. 
` Mr. M. L, Puri, for Mr. S. L. Pura, for the 
_ Appellant. ` 
“JUDGMENT .—The respondent-decree- 
holder has a decree fora sum of Rs, 15,000 
against the appellant-judgment- debtor. 
‘In execution the decree-holder attached 
‘apparently all the property, moveable and 
immoveable, of the judgment-debtor. He 
also applied for sale. In the meantime 
another creditor put in an application to 
‘have the judgment-debtor adjudicated an 
insolvent. This application was admitted 
by the Insolvency Judge, who also appointed 
the Official Receiver as an ad interim receiver 
to take over the judgment-debtor’s property. 
Further, under 8. 52, Provincial Insolvency 
Act; the Oourt directed the Official 
Receiver to give notice to the Oourt execut- 
ing the decree that an insolvency petition 
against the debtor had been admitted and 
to direct the property under attachment 
to be delivered to the Official Receiver, 
Accordingly the Official Receiver made this 
application to the executing Oourt, and 
after some opposition by the decree-holder 
allthe attached property was handed over 
to the Official Receiver. Thereafter, on 4th 
October, 1939, the decree-holder applied for 
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the arrest of the judgment-dektor. The 
judgment-debtor put in an application 
pointing out the above facts and stating 
that the circumstances showed that he could 
not pay the amount ofthe decree, seeing 
that all his property was in the hands of the 
Official Receiver.’ Order XXI, r. 40, Oivil 
Procedure Code, was not mentioned in the ap- 
plication, but it is obvious that the applica- 
tion was under that rule and order, Itis 
aleo obvious that for the reasons given the 
judgment- debtor wes unable from sufficient 
cause to pay the amount of the decree, 
Instead, however, of passing orders on this 
petition the executing Court recorded sn 


order to the effect that it was possible for 


the judgment-debtor to obtain a protection 
order from the Ineolvercy Court and thus 
he saw no reason why the judgment-debtor 
should not be sent to the Oivil Jail. He 
accordingly issued a warrant for the arrest 
of the judgment-debtor and he was sent to 
Jail. Against this decision this appeal has 
been preferred and the judgment-debtor 
was admitted to bail pending its hearing. 

Protection orders are granted undere. 31, 
Provincial Ingolvency Act, but they can 
only be given after the order of adjudica- 
tion has been made, The cxecuting Oourt 
was, therefore, wrong in this respect. There 
is, however, another section, namely, 8. 23, 
Provincial Insolvency Act, which allows 
the Insolvency Court after the arrest of the 
debtor to order his release on such terms a8 
to security as may be reasonable and 
necessary. Itis true, therefore, that the 
judgment-debtor might have applied to the 
Insolvency Court after his arrest, but not 
before it, under this latter section. At the 
same time he had the rightof appealto 
this Oourt, seeing that his petition under 
O. XXI, r. 40, was not corsidered; In my 
judgment it was necessary for the executing 
Court to consider the petition under 
O. XXI, r. 40. Further, it follows. from 
what has already been stated that the 
judgment-debtor could not pay anything 
towards the decree seeing that all his 
property was in the hands of the Official 
Receiver, 

I, therefore, accept this appeal and hold 
that the judgment-debtor should have been 
given the benefit of the provisions of 
O. XXI, r. 40, so long as the present condi- 
tion of affairs last and I cancel the warrant 
of arrest and order of arrest passed against 
him. The decree-holder is not present 
before me and this order is thus ex parte. I 
make no order as to costs. 

A, Appeal accepted. 
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LAHORE HIGH COURT. 

Szoonp O1vit APPaaL No. 683 of 1929, 

. January 27, 1931, 

Present :—Sir Shadi Lal, Kr., Ohief 
Justice, and Mr. Justice Gordon Walker. 
SHIV DYAL-—PLAINTIFE— APPELLANT 
VETS 48 
RAM JIWAYA—Dzsrenpant— 
RESPONDENT. 

Hindu Law—Partition—Unfair partition by 
father, whether binding on sons—Suit for partial 
partition, maintainability of. 

Aecording to Hindu Law it is competent to a 
father to make a partition of the joint property 
during his lifetime, even without the consent of his 
sons, and the partition so made by him binds the 
sons. This rule is, however, subject to the proviso 
that on partition each son takes a share equal to 
that of the father and a partition which is unfair 
and a bona fide is not binding on thesons. [p. 209, 
col. 2. 

Kandasami v. Doraisami Ayyar (1), Aiyavier v. 
Subramania Iyer (2) and Nirman Bahadur v. Fateh 
Bahadur Singh-(3), referred to. ` 

The ruleis firmly established that where a suit 
for partition is brought by one co-sharer against 
the other co-sharers, it should embrace the whole 
family property. [p. 218, col. 1] 

Second appeal from a decree of the 
District Judge, Multan, dated the i2th 
November, 1928, affirming that of the 
Senior ‘Subordinate Judge, Multan, dated 
the 2sth April, 1927. 

Messrs. J. N. Aggarwal and Ajit Parshad, 
for the Appellant. 

Lalas Fakir Chand and Badri Das, R. B. 
for the Respondent. 


JUDGMENT. 

Shadi Lal, ©. J.—The following 
pedigree-table explains the relationship 
of the persona interested in this litiga- 
tion :— 


Devi Ditta Mal=Musammat Sohanri Bai 


) 
Shiv Dal, 
plaintiff. 


In 1916 Devi Ditta Mal, the father of the 
plaintiff and the defendant, effected a 
partition of the joint property and got 
mutations effected, in favour of his wife 
Musammat Sohanri Bai, and his sons, Ram 
Jiwaya and Shiv Dial, of the lands allotted 
to each of them. The defendant Ram 
Jiwaya objected to the partition and 
protested against the mutations being 
effected in his favoar. Heurged inter alia 
that the so-called partition had been effect- 
ed to deprive him of the share kept by the 
father for himself. His objections were, 
however, overruled, and the mutations were 
effected as desired by the father, It 
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Ram Jiwaya, 
defendant. 
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appears that Ram Jiwaya also protested 
against the allotment of certain houses to 
him, but his protest proved abortive. 

Ia 1925 Musammat Sohanri Bai died and 
the plaintiff Shiv Dial thereupon brought 
the present suit for the partition of certain 
house property allotted to the lady in 1916. 
The claim was resisted by Ram Jiwaya, 
mainly on the ground that the alleged 
partition of 1916 made an unequal dis- 
tribution of the property and was not con- 
sequently binding upon him. Hə urged 
that the plaintiff should sue for the parti- 
tion of the whole of the joint property, 
and his suit for partial partition could not 
be maintained. | 

The learned District Judge concurring 
with the trial Court, holds that the parti- 
tion relied upon by the plaintiff “was not 
fair and equal”; and that it was not bind- 
ing upon the defendant, He accordingly 
dismissed the suit, as it offended against 
the rule prohibiting partial partition. 

Toe plaintiff has preferred a second 
appeel to this Oourt, and the vital ques- 
tion for determination is, whether the 
defendant is bound by the partition 
effected by his father in 1916. Now, the 
learned District Judge has, upon a con- 
sideration of all the evidence produced by 
the parties pronounced his opinion that 
“there was avery great difference in the 
irrigated areas of the shares allotted to the 
plaintiff and to the respondent, which 
would certainly affect the income derivable 
from the lands so allotted. It is also 
clear from the fact that the land revenue 
payable by the defendant was Rs, 2.5.6 
whereas that payable by the plaintiff was 
Rs. 51, that the quality ofthe plaintiff's 
land was superior to thatof the defendant”. 
Tt is true that according to Hindu Law 
it is competent to a father to make a 


- partition of the joint property during his 


lifetime, even without the consent of his 
sons, and the partition so made by him 
binds the sons. This rule is, however, 
subject to the proviso that on partition 
each son takes a share equal to that of the 
father. As laid down in Kandasami v. 
Doraisami Ayyar (1) if the partition is 
not-made bona fide and is unfair, it cannot 
be held to be valid. The same view has 
been taken in Atyavier v. Subramania 
Iyer (2) and Nirman Bahadur v. Fateh 
Bahadur Singh (3). 


1) 2 M. 317; 5 Ind. Jur. 352. 

(2) 40 Ind. Cas. 205; 32 M. L. T. 439; 6 L. W. 22. 

(3) 126 Ind. Oas. 337; A.I. R.1929 All. 963; (1929) 
A. L. J. 1233; 52 A. 178; Ind, Rul, (1930) All, 817, 
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The learned Counsel for the appellant, 
however, urges that the defendant having 
acquiesced in the partition is not now 
entitled to object to it. But thetrial Judge 
has made it absolutely clear that no such 
acquiescence on the part of the defendant 
has been established. This finding of the 
trial Court was not impugned before the 
- learned District Judge, and it must, there- 
fore, be held that no acquiescence has 
. been proved which would debar the defend- 
ant from impeaching the validity of the 
partition relied upon by the plaintiff. 

The rule is firmly established that 
where a suit for partition is brought by 
one co-sharer against the other co-sharers, 
it should embrace the whole family prop- 
erty. Itistrue that this rule is subject 
to certain exceptions, but none of those 
exceptions apply to the present case. 

‘The action brought by the plaintiff, 
therefore, infringes the general rule against 
partial partition, and has been rightly 
dismissed by the lower Courts. I would 
accordingly dismiss the appeal with costs. 

Gordon Walker, J.—I concur. 


As Appeal dismissed. 


LAHORE HIGH COURT. 

Szoonp Orvis APPEAL No. 1299 or 1930. 

’ February 17, 1931. 

Present :—Mr. Justice Addison. 
CHUNI LAL-—DEFENDANT— APPBLLANT 
Versus 
BRIJ LAL—PtatatifF snp SHIO RAM 
AND OTAERS— DEFENDANTS—RESPONDENTS, 
Contract—Third party's right to sue—General rule 
-——Eaceptions—Subsequent agreement with third party 

to pay him, effect of. 

There is conflict as to whether C can sue B, where 
ona contract between A and B, B agrees to pay a sum 
of money to C, and no more circumstances appear, C 
being a stranger to the contract, though all the parties 
to the contract are parties to the suit. But C cansue 
B if B subsequently agrees, with C to payhim direct 
or becomes estopped from denying his liability to pay 
him personally. [p. 211, col, 1.] 

Tirumulu Subbu Chetti v, Arunachallam Chettiar 
(1), referred to. 


Second appeal from a decree of the. 


District Judge, Attock at Oampbellpore, 
dated the lst July, 1980, affirming that of 
the Subordinate Judge, Fourth Class, At- 
tock at Oampbellpore, dated the 31st March, 
1980, e Š 


OBUNI LaLjo, BRÍJ bab, 


131 1, O. 1931 

Messrs. Shamair Chand and Muhtmmad 
Amin, for the Appellant. 

Mr. Mukand Lal Puri, for the Respond- 
ents. 

JUDGMENT.—Khan Chand father of 
defendants Nos. 2 to 5, owed Rs. .1,000 to 
the plaintiff Brij Lal. In order to pay off 
Brij Lal and other creditors, Khan Chand, 
on the 10th of May, 1923, by a registered 
deed, sold his mortgage rights in certain 
land to Ohuni Lal, defendant No. J, for 
Rs. 2,000. The whole of this sam remained 
with Ohuni Lal, Rs. 1,500 being left with 
him for payment to other creditors, while 
Rs. 500 was left for payment to the plaint- 
iff Brij Lal. Obuni Lal, however, did not 
pay the plaintiff this sum of Rs. 500 and 
accordingly the present suit was brought 
against him and the sons of Khan Ohand 
for Rs. 500, together with interestat 6 per 
cent. per annum, total Rs. 680. Both the ` 
Courts below have concurredin decreeing 
this amount against Ohuni Lal alone and he 
has preferred this second appeal. i 

It is not denied that Ohuni Lal undertook 
liability to pay the amount of Rs. 500 
to the plaintiff, but it was contended 
on his behalf that the plaintiff could not 
sue him as there was no privity of contract 
between him and the plaintiff. The only evi- 
dence produced by the plaintiff was to estab- 
lish the fact that atthe time of the execu- 
tion of the sale-deed of the mortgage rights 
mentioned above Ohuni Lal orally promised 
to the plaintiff's agent Nathu Ram to pay 
the sumof Rs.5C0 left with him for that 
purpose. The defendant Ohuni Lal produc: 
ed no evidence. The trial Court made men- 
tion of the plaintiff's evidence, but apart 
from it held that the plaintiff's suit was 
maintainable though he wasnot a privy to 
the contract as Ohuni Lal secured benefit for 
himself under the contract and the plaintiff 
had an equity against bim, 

In appeal the learned Judge held as a 
fact on the evidence produced by the 
plaintiff that Ohuni Lal promised to the 
plaintift's agent, Nathu Ram, to pay the sum 
of Re. 500 mentioned in the deed as being 
set aside for that purpose. If this finding 
of fact is correct, and correctly arrived at, it 
follows that this second appeal must be 
digmiseed as that promise would be sufi- 
cient to give the plaintiff a right of suit 
against Chuni Lal, 

It is contended, however, on behalf of ' 
Chuni Lal that this was not the case set 
out in the plaint, that no issue was framed 
onthe point, that he objected when the 
plaintiff led evidence on it, but that the 
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evidence was allowed to be recorded subject 
to the objection, and that he could have 
produced witnesses to rebut this story, had 
it formed part of the plaintiff's case. 

Thave considered carefully the wording 
of paras. 4 and 5of the plaint and in my 
judgment they do mean not only that Ohuni 
Lal undertook liability to pay the plaintift’s 
debt of Rs. 500, but also that he promised 
the plaintiff to pay thatsum to him, Fur- 
ther, the issue “can the plaintiff maintain 
the suit against Ohuni Lal?" was euffici- 
ently wide to include this question. Chuni 
Lal was not taken by surprise for the only 
evidence in the case was on this point. It 
is true that he objected to its beiag record- 
ed but he knew that it was recorded, In 
the circumstances it waa for him to rebut 
it, whereas he produced no evidence. 

In my judgment, therefore, the District 
Judge was justifiedin coming to the find- 
ing of fact that Chuni Lal promised to the 
plaintiff's agent tò pay the sum in question. 
That being the case the plaintiff has cer- 
tainly a right of suit against Ohuni Lal, 
Taere is conflict as to whether C can sue B, 
where ong contract between A and B, B 

‘agrees to pay asum of money toC,and no 
more circumstances appear, C being a 
stranger to the contract, though all the 
parties to the contract are parties to the 
suit The general rule according to Tiru- 
mulu Subbu Chetti v. Arunachallam Chettiar 
(1), is that C cannot sue B though certain 
exceptione arise under certain circumstances 
one of which is where B afterwards- agrees 
with C to pay him direct or becomes estop: 
ped from denying his liability to pay him 
personally. The present case comes within 
this exception so that itis unnecessary to 
go into the general question, all the Courts 
being agreed as ragards that particular ex- 
ception as well as certain others. 

For the reasons given I dismiss this 
second appeal with costs, 


A. Appeal dismissed. 


(1)124 Ind. Oas. 55, 53 M. 270; 31 L.W. 371; A.I. 
R. 1930 Mad, 382; Ind. Rul, (1930) Mad. 567;58 M. L. 


J. 420.. 
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ALLAHABAD HIGH COURT, 
Szoonp O1vin ArrgaL No, 2013 or 1927. 
May 8, 1930. 

Present :—Mr. Justice S. N. Sen and 
Mr. Justice Niamat Ullah. 

Qazi SHAMIM AHMAD AND ormgrs— 
PLAINTIFF3— APPELLANTS 
versus 
Sheikh HESAMUL HAQ AND 0OTERRS— 
DeFENDsNTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Muhammadan co-heirs—Possession of one, not adverse 
to others—Onus of proof of ouster—Evidence—Hostile 
feeling, granting of lease by one co-heir alone, assertion 
of hostile title as to some properties, etc., effect of— 
Transfer of Property Act (IV of 1882), s.8—Registra- 
tion, whether notice. i 

Where a Muhammadan dies leaving a number of 
co-heirs and only one of the heirs remains in posses- 
sion of the property, his possession is not adverse to 
the other co-heirs in the absence of a clear denial of 
title and an overt act amounting to ouster,and the onus 
of proving adverse possession lies upon the party 
which urgesthat plea. [p, 212, col. 2.] 

Where the title of the heirs relates to a number of 
properties, any assertion of adverse title with reference 
to any one of the properties, whether they are included 
in the plaint or not, might have some bearing upon 
the question of adverse possession. [p. 213, col. 2.] 

Registration per se does not amount to notice to all 
the world. [ibid.} 

Mere hostile feeling cannot amount to adverse pos- 
session or ouster. [ibid.] 

The mere granting of lease by one of several co- 
heirs isnot an ouster of the others. [p. 214, col. 1.] 

Second appeal from a decision of the 
Subordinate Judge, Ghazipur, dated the 
6th May 1927. 


Dr. M. Waliullah and Messrs. Mukhtar 
Ahmad and K. Varma, for the Appellants, 


Mr. A, W. Khwaja, forthe Resdondents. 
JUDGMENT.—For the elucidation of 
the facts of the case it is necessary to 
refer to the following genealogical table :— 


Musammat = SHRIKH ABDUL Hag = Musammat 
Rahmat Bibi Khudaija Bibi 
lst wife 2nd wife 


defendant No, 4 
Musammat Jinnat 


Bibi 
defendant No. 3. 
| 


( x. 
Defendant No.1 Saida Bibi= 
Shamim Ahmad Ummateun- 





Musaminat 


Hesamul Haq = 0 
Musammat Akhtar husband Nissa 
Unnissa Bibi plaintiff No.1 Bibi alias 


Bunnan Bibi 


wife 
defendant No. 2. defendant No. 5, 


( 
Naim Ahamad 


Musammat Bachchi 
plaintiff No. 2, 


Bibi alias 
Aziz-un-nissa Bibi 
plaintiff No. 3, 

e 
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One Sheikh Abdul Haq was possessed 
of an eight-anna zemindari-share in Taluga 
Bhadeon Asli together with the dakhli 
villages of Salarpur and Ohak Daud, an 
eight-anna share in Mauza Basahi and 
12 bighas held in zigha dam tenure in 
Mouza Makhdumpur. He died in 1901 
leaving Musammat Jinnat Bibi, who was 
the daughter of a predeceased wife, Musam- 
mat Khudaija Bibi, his widow, (hissecond 
wife), Hesamul Haq, defendant: No. 1, who 
is his son, and two daughters Saida Bibi 
and Musammat Ummat-un-nissa Bibi alias 
Bunnan Bibi, The Quranic share of 
Saida Bibiin the estate of -her father was 
250 sihams out-of 1440 sihams, Musammat 
Saida Bibi died-on the 8th-of July, 1920, 
-leaving as her heirs, her husband Shamim 
Ahmad, a son Naim Ahmad, a daughter 
Musammat Behchi Bibi alias Aziz-un- 
"nissa Bibi, and her mother Musammat 
Khudaija Bibi. 

‘Upon the déath of Abdul Haq, the entire 
property.was mutated in the name of 
Hesamul Haq,- his only son, who was then 
a minor. Saida Bibi does not appear to 
have claimed her share of the property 
during her’ life-time. Upon her death the 
-present suit was instituted on the 30th 
June, 1926, by her husband, her son and 
daughter for recovery of their shares in 
property which amounted to 210 sihams 
out of 242 sihams, which had devolved 
upon Saida Bibi upon the death of her 
father, Musammat Khudaija Bibi, the 
mother, did not -joinin the suit but she 
was impleaded as defendant No, 4 in the 
action. 

The suit was for recovery of 210 sihams 
“and for Rs. 295 principal and interest on 
‘account of the mesne profits for the years 
1332 and 1333 Faslis. 

‘ The suit was resisted upon the ground 
that ‘Hesamul Haq was in adverse pro- 
prietary «possession over the share in 
dispute for a period of morethan 12 years 
before suit and that the claim’ was time- 
barred. It was also contended that the suit 


was barred by 5.41 of the Transfer of - 


Property Act. . 

‘The Oourt of first instance-held that 
Hesamul Haq, defendant No.1,had remain- 
ed: in: adverse.possession of this property 
for a period of more than 12 years before 

“guit-and that his possession had matured 
into title. Upon-this ground the plaintiffs’ 
claim was dismiesed. .The trial Court did 
notitry the-issue'as regards the applicabil- 
ity of 8° 41 of‘the Transfer of Property Act. 
“The lower Appellate Oourt held that the 
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claim of the plaintifis was barred with 
reference to a portion of the property, 
namely, her share in eight-annas of Taluga 
Bhadeon together with the dakhli villages 
of Salarpur and Ohak Daud. It held, how- 
ever, that the defendants had failed to 
sustain the plea of adverse possession with 
reference to the shares in Mauwzas Basehi 
and Mekhdumpur. In the result, the lower 
Appellate Ovurt modified the decree of 
the trial Court, granted the plaintifis a 
decree for hershare in the last two men- 
tioned villages together with Rs. 50 as 
mesne profits and dismissed her claim with 
reference to Mauza Bhadeon and the 
dakhli villages. 

Plaintiffs appeal from the decree of the 
lower Appellate Court against the portion 
of the decree of the lower Appellate Oourt 
which disallowed her claim. 

It appears that, on the 6th of April, 1918, 
Hesamul Haq had sold a four-anna share 
out of the t-anna share of Taluga Bhadeon 
to Musammat Mujtaba Bibi his maternal 
aunt. On the 18th of June, 1918, he had 
executed a sale-deed of the remaining 
property in dispute in favour of his wife 
Musmmat Akhtar-un-nissa Bibi, in lieu of 
her dower debt. ' 

Musammat Akhtar-un-nissa Bibi bas filed 
a cross-objection and she pleads that the 
plaintiffs’ claim with rèference to the 
villages Basahi and Makhdumpur was 
time barred, and was obnoxious to the 
provisions of s. 41 of the Transfer of Prop- 
erty Act. 


We are concerned in this case with 
the nature of the possession of He- 
samul Haq upon the death of his father. 


The property devolved upon a number of 
heirs, It is settled law that whera a 
Muhammadan dies leaving a number of 
co-heirs and only one of the heirs remains 
in possession of the property, his possession 
is not adverse to the other co-heirs in the 
absence of a clear denial of title and an 
overt act amounting to ouster, 

In the normal conditions of things, 
the possession of-one of the heirsis the 
The onus’ ‘of 
proving adverse possession lies upon the 
party which urges that plea. The Oourt 
of first instance appears to have put itself 
upon the wrong track in dealing with the 
question of adverse possession by certain 
erroneous assumption about the law re- 
lating to adverse possession and notice, 
In dealing with the question of adverse 
possession it has virtully cast the onus of 
prcof upon the plaintifis.- It has further 
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opined that regisiration was to be con- 
strued a8 notice to all the world. This 
proposition is clearly untenable and the 
Court of first instance appears to have 
pushed the doctrine of notice by regis- 
tration limits for which there is absolutely 
no justification, The trial Court observes: 
“Registration is construed to be notice to 
all the world and we must hold that plaint- 
iffs’ ancestor Musammat Saida Bibi along 
with the other heirs of Sheik Abdul Haq 
got notice of registered documents execut- 
ed by Hesamul Haq which aretotally hostile 
to their interest and which in clear and un- 
ambiguous terms disclaim the right and 
title of the other heirs to the property and 
in which Hesamul Haq calls himself as 
the sole owner and transfers the property 
ashe likes”. We have examined these 
documents and we have not been able to 
find. any trace of the disclaimer setup by 
the trial Oourt in any of them. The case 
has been elaborately argued before us by 
Mr. Khwaja for the respondents and he 
has not been able to point out a single 
document in which an adverse claim to the 
property or a denial of the title of Saida 
Bibi was put forward by Hesamul Haq 
nec vi nec clam, precario. A number of 
documents could very conveniently have 
been ruled out of the case. The defendants- 
respondents had to put the commencement 
of an adverse title 12 years before the 
suit. So far as any documents were 
executed within the limitation period they 
cannot have any real value for the deter- 
mination of the question of adverse posses- 
sion excepting as-evidence of corroborative 
character. We do not, therefore, feel dis- 
posed to attach much importance to the 
lease executed by Hesamul Haq in favour 
of Qazi Mahmud on the 26th of January, 
1915, to the usufructuary mortgage in 
favour of Ganesh Tewari dated the 25th 
of October, 1915, tothe simple mortgage 
in favour of Mahip Narain dated the 12th 
of February 1917, and to the simple mort- 
gage-deed in favour of Ganesh on the 25th 
of November, 1917. 

On the lyth of March, 1912, Hesamul Haq 
executed a simple mortgage of the share 
in Mauza Basahi in favour of Hasan Zaid. 
The finding of the Court below with re- 
ference to his village is that the plaintiffs’ 
claim is not time-barred. 

On the 20thof November, 1920, Hesamul 
Haq appears to have soid a certain share in 
Taraf Bhitri which is outside the claim.This 
sale-deed has no direct bearing uponthe, 
question in issue, It may, however, be con- 
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ceded that where the tisle of the heirs relates 
to a number of properties, any assertion of 
adverss title with reference to anv one of 
the properties whether they are included 
in the plaint or not might have some bear- 
ing upon the question of adverse posses- 
sion. 

Registration per se does not amount to 
notice to all the world. With reference to 
the several documents executed by Hesamul 
Haq no duty was cast upon Musammat 
Saida Bibi or upon her heirs to seek the 
registration records. These documents 
could not, therefore, be construed to amount 
to notice. 

It is worthy of remark that the ueufructu- 
ary mortgage in favour of Ganesh Tewari 
was executed within 12 years of the suit, 

The finding of the lower Appellate Court 
which is adverse to the appellants rests 
upon a number of circumstances It ig 
said that years back there had been hostile 
relations between Hesamul Haq and his 
mother and there were some strained feel- 
ings between Saida Bibi and her brother, 
Mere hostile feeling does not amount either 
to adverse possession or to ouster. Hesaraul 
Haq might well have harboured secret 
feelings of animosity against his mother or 
his sister in the inner most recess of his 
heart. But there does not appearto have 
happened any exchange of bitter words or 
any use of violence; and itis patent that 
this animosity of feeling did not give rise 
to any denial of title on the part of 
Hesamul Haq. Reliance has chiefly been 
placed upon a lease of an entire eight- 
anna share of Taluga Bhadeon, which was 
granted by Hesamul Haq to Mohammad 
Ali oa the 7th of January, 1914. Hesamul 
Haq was the person in possession. He had 
the management and control of the prop- 
erty, His was the only name which was 
recorded in the Government papers, He 
was the owner of the property jointly with 
the other co sharers. He recites the facts 
in the lease that he is the owner of the prop- 
erty andis in possession thereof but he 
does not deny the title of Saida Bibi or of 
the other co-sharers. This isa point which 
has been unfortunately missed by either of 
the Courts below, Ths document, there- 
fore, does not amount to denial of title on 
the part of Hesamul Haq. On the other 
hand, it is perfectly consistent with his 
position as managing cosharer of the 
property. The granting of a lease is no 
more tnan the finding of a tenant. Hesamul 
Haq was not in a position to manage the 


property for himself and for purposes of 
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management and careful husbandry he 
executed this lease in favour of Mohammad 
Ali. -This does notin any way amount to 
a denial of title or ouster. Considerable 
stress has been laid upon a petition of 
_Musammai Baida Bibiin the mutation de- 
partment. This petition was lodged on the 
10th of February, 1914. In this petition 
Musammat Saida Bibi opposed the ap- 
plication made by the lessee for mutation 
in. favour. We are at a loss to understand 
how the statements contained in this peti- 
tion can be constructed to be any evidence 
of a notice about a denial of title on the 
part of Hesamul Hag or of an ouster by 
him. ‘The petition means no more than 
this that it was not open to only one of 
the co sharers to grant a lease of the entire 
property without consent and co-operation of 
the other co-sharers. We are clearly of 
opinion that the finding of the Oourt below 
proceeds upon insufficient data and upon 
a . misconception of the law relating to 
adverse possession. Upon an analysis of the 
documentary evidence in this case we come to 
the conclusion that neither adenial of title 
nor any overt act of ouster has been made 
out in this case. The plaintiffs, therefore, 
were entitled to a decree with reference to 
their share in mauza Bhadeon together 
with the share in the dakhli villages of 
Salarpur and Ohak Daud. 

We accept the finding of the lower Appel- 
late Oourt that “there is no reliable 
evidence that Hesamul Haq had denied the 
title of Saida Bibi regarding the Basahi 
share and the hagiat in Makhdumpur.” 
We accept the reasoning upon which this 
finding proceeds. 
for the respondents has failed to satisfy us 
that tbis finding is vitiated by any mie- 
application of law or of any rule of pro- 
cedure, 

As the last resort it has been argued for 
the respondents that the plaintiffs’ claim 
with reference to Bhadeon and the dakhli 
villages offends against the provisions of 
s. 41 of the Transfer of Property Act The 
plea has been put forward by Musammat 
Akhtar-un niesa Bibi who is the wife of the 
principal defendant Hesamul Haq. She is 
a member of the family. It was impossible 
for her not to know that there were other 
claimants of the property by right of suc- 
cession to the estate of Abdul Haq She 
must be taken to have known about tke 
pre existing title of Saida Bibi of the prop- 
erty by right of succession to her father, 
The plea under this section is, therefore, 
not available to her. 9 


BUDHAN Y. KARMAN, 


The learned Counsel 


131 L 0, 1951 


We allow the appeal and grant a decree 
to the plaintiffs for possession of 210 
sihams out of 1440 sihams in the eight 
anna share in Taluga Bhadeon togethér 
with the dakhli villages of Salarpur and 
Ohak Daud. Having regard to the materials 
before us - we cannot determine the amount 
of mesne profits which the plaintiffs are 
entitled to with reference to this portion of 
the claim Under O. XX, r. 12, Civil Pro- 
cedure Oode, we direct that an enquiry be 
held by the trial Court into the amount 
of mesne profits as may be due to the 
plaintiffs and a final decree be passed in 
their favour for such amount and as 
they may be entitledto. Wedisallow the 
cross-objection with costs, Plaintiffs are 
entitled to their costs throughout which will 
ei fees inthis Oourton the higher 
scale, 


A. Appeal allowed, 


LAHORE HIGH COURT. 
Second Oivit APPEAL No, 142 oF 1927, 
February 24, 1931. 
Present:—Mr. Justice Harrison and 

Mr. Justice Tek Chand. . 
Musammat BUDHAN—Derenpant— 
— APPELLANT 
versus 
KARMAN AND OTARBS— PLAINTIRFS AND 
SUNDAR AND OTHERS— DRFENDANTE— 
| RESPONDENTS, 

Punjab Colony—Death of grantee before acquisition 
of proprietary right—Grant of absolute ownership in 
share to son's widow—Validity of grant—Infringe- 
ment of rules, effect ef. 

The grantee of a square of landin a Colony died 
befere the acquisition of proprietary rights, when he 
was recorded merely as an occupancy tenant. On his 
death mutation of the tenancy was effected in the 
names of his three sons and the widow of a predeceas- 
ed sonin equal shares Subsequently, the Deputy 
Commissioner passed an order that proprietary ri ghts 
in the square be conferred on the grantee but as he 
had died, the land was entered in the names of the 
threesons and the widow of the fourth, in equal 
shares, as full owners. In the mutation order, and 
entry which followed, it was not stated that proprie- 
tary rights in one-fourth of the square had been con- 
ferred on the widow as a life-tenant. The widow 
bequeathed her share by Will: 

Held, that as proprietary rights in one-fourth square 
were conferred on the widow as absolute owner 
without any qualification, the question whether she 
had or had not paid her share of the nazrana was 
immaterial and the Will was valid ; [p. 215, col. 2.) 

(it) that if the grant was against the rules, the 
remedy of the sons was to move the higher authorities 
to set it right, [ibid.] a. 


oa 
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Second appeal from a decree of 
the Additional District Judge, Lyallpur, 
at Gujranwala, dated the 8th November, 
1996, reversing that of the Senior Sub- 
ordinate Judge, Sheikhupura, dated the 
23rd April, 1926. 

Messrs. Fakir Chand and Sada Ram, for 
the Appellant. j 

Messrs. M, L. Puri and J. R. Agnihotri, 
for the Respondents. 

JUDGMENT. 

Tek Chand, J.—One Qulaba,a Saini 
of the Hoshiarpur District, was the grantee 
of asquare of land in the Chenab Oolony. 
He died on the 20th of February, 1912, 
leaving him surviving three sons Kirpa, 
Bura and Munshi, and the widow of a 
predeceased son, Musammat Budhan appel- 
lant. At the time of his death Qulaba 
had not acquired proprietary rights in 
the sguare but was shown in the Revenue 
Papers as an cecupancy tenant. On the 
22nd of April, 
tenancy was effected in the names of his 
three sons above-mentioned and Musammat 
Budhan, in equal shares, it being noted 
that. Musammat Budhan would hold the 
tenancy till death or re-marriage. About 
eight months later, on the 2nd December, 
1912, the Deputy Commissioner passed an 
order that proprietary rights in the square 
be conferred on Gulaba; but,as he had 
died, the land was entered in the names 
of Munshi, Bura, Kirpa and Musammat 
Budhan as fuil owners in equal shares, by 
mutation dated the 26th of May, 1913. In 
the mutation order, andthe entry which 
followed, it ` was not stated that proprietary 
rights in one-fourth of the square had been 
conferred on Musammat Budhan as a life- 
tenant. 

On the 18:h March, 1925, Musammat 
Budhan executed aregistered Will bequeath- 
ing her one-fourth share in the square 
to the sons of Kirpa. Ia this deed she 
described herself as absolute owner cf the 
property devised, having full power of 
disposition. few months later Bura 
and the sons of Munshi instituted the 
present suit for a declaration that the Will 
by Musammat Budhan was void and in- 
effectual against their rights after her 
death. The defendants pleaded that. a 
declaratory suit to contest a Will was not 
maintainable in the life time of the testator, 
and thatin any esse Musammat Badhan 
was absolute owner of the property and 
had full power to bequeath it. The trial 
Court upheld these pleas and dismissed the 
sujt, Ọn appeal the learned Additional Dis- 
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trict Judge has taken the contrary view and 
has passed a decree in favour of the 
plaintiffs, Musammat Budhan has come 
up to this Court on second appeal. 

In my opinion, this appeal should 
succeed on the short ground that pro- 
prietary rights in one-fourth of the square 
were conferred by Government on Musam- 
mat Budhan as absolute owner; and that 
the question as to whether she had or had 
not paid her share of the nazarana was 
immaterial. As has been pointed out 
already the order of the Revenue Officer 
dated the 26th May, 1913, passed in con- 
sequence of the prior orderof the Deputy 
Commissioner, dated the 2nd Dacember, 
1912, does not limit the proprietary rights 
which were being conferred on Musammat 
Badhan to the usual widow’s estate. Mr. 


` Mukand Lal Pari for the respondents has 


contended thatin interpreting this order 
we must bear in mind the terms of the 
prior mutation dated the 22nd April, 1912, 
which was effected on the death of Gulaba 
and in which Musammat Budhan was shown 
as having succeeded to one-fourth of 
Gulaba’s rights till death or remarriage, — 


That mutation, however, related to 
succession to the occupaney tenancy 
and cannot possibly have any 


bearing on the nature of the rights 
conferred on Musammat Budhan by Gov- 
ernment in December, 1912, It may be 
that the grantto Musammat Budhan was 
against the rules, but, if that was so, the 
remedy of the respondents was to move 
the higher Revenue or Executive authori- 
ties to set it right. This was not done 
and Oivil Courts cannot go behind the 
terms of the grant, and speculate the 
reasons on whichit was made, The Revenne 
Papers from 1913 up todate show Musam- 
mat Budhan as owner of one-fourth of the 
square without any qualification -and I 
have no doubt. that,in the circumstances 
she must be considered to be absolute 
owner, having full right to devise her 
share as she liked. 

The learned Additional District Judge 
has alo relied on an unregistered agree- 
ment, dated the 3rd June, 1912, executed 
by Kirpa, Munshi and Bura, whereby it 
was agreed that one-half of this square 
would bs held by Kirpa and the other 
half by Afusammat Kahnon, the mother of 
the executants, and Musammat Budhan ap- 
pellant in eqagi shares, till death or 
remarriage. Musammat Budhan was not a 
party to this agreement and itis not clear 
low it could bind hers Moreover, the 
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agreement is unregistered and is inadmis- 
sible in evidence as it admittedly dealt 
with rights in property of value exceeding 
Rs. 100. Moreover, it was. entered into 
at atime when proprietary rights had not 
been conferred on the heirs of Gulaba and, 
therefore, even if it was otherwiee gocd, 
it became ineffectual as soon as proprietary 
rights were conferred upon the three sons 
of Gulaba and the appellant, In this 
view of the case, it is not necessary to 
examine the other questions which have 
been argued before us. 

I would, therefore, 
set aside the judgment and decree of the 
learned Additional District Judge and 
dismiss the plaintiffs’ suit with costs 
throughout. 

Harrison, J.—I agree, 


4. Appeal accepted, 


LAHORE HIGH COURT. 
OCrimiINaL Revision Petition No. 1077 
oF 1930. 
December 6, 1930. 
Present :—Mr. Justice Johnstone. 
LAOHMAN SINGH—Acouszep—PErtitTIonER 


versus 
EMPEROR—Opposttn Parry. 

Criminal Procedure Code (Act V of 1898), ss. 489, 
476—Order of Civil Court making complaint—Revision 
under s. 489, competency of—Act not committed dur- 
ing pendency of any proceeding but subsequently—Com- 
plaint, legality of—Revision—Civil Procedure Code 
(Act V of 1908),s. 115. 

A decree-holder applied for execution. The judg- 
ment-debtor pleaded certain payments but the exe- 
cuting Oourt refused to recognise them as they were 
time-barred. The judgment-debtor subsequently 
produced a receipt and moved the Oourt to institute 
proceedings under ss. 209 and 210, Penal Code, against 
the decree-holder and an order was made for drawing 
upacomplaint. The decree-holder applied in revision 
under s. 439, Criminal Procedure Code: 

Held, (i) that the revision under s. 439, Criminal 
Procedure Oode, was competent even though the com- 
plaint was made by a Civil Court; [p. 217, col. 1.] 

Hari Ram v. Emperor (2) and Bishen Singh v. 
Amritsaria (3), followed. 

Emperor v. Har Prasad (1), not followed. 

(ii) that inasmuch as the execution proceedings had 
terminated and the receipt, which formed the basis of 
the order to. prosecute, was not before the Court during 
a proceeding in the Court, no offence was com- 
mitted in or in relation to a proceeding in 
that Court and the Court acted ultra vires in 
inquiring into the matter, and the High Court could 
also interfere under s. 115, Civil Procedure Code, 
[ibid] . ° : 
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accept the appeal,* 
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Griminal revision from an order of: the 
Senior Sub-Judge, Lyallpur, dated the 6th 
August, 1930, 

Mr. Abdul Karim, for the Petitioner. 

Mr. S. M. Hag, for Government Advo- 
cate, for the Crown. 

JUBGMENT.—The petitioner in this 
case hed obtained a decree for Rs. 720 with 
costs, and with interest on the principal at 
Rs. 1-9 per cent. per mensem. A fortnight 
later he took out executicn against the lend 
of the judgment-debtor and the land was 
attached in the following month. Later on 
the petitioner failed to appear andthe land 
was released from attachment. He took out . 
execution again on 14th March, 1929, against 
the moveable and immoveable property of 
the judgment-debtor, admitting that he 
bad received Rs. 50 from the judgment-debt- 
or, On 24th June, 1929, the judgment-debt- 
or appeared in Court and submitted thet - 
he had paid to the petitioneron llth July, 
1928, Re. 650 and on 12th July, 1928, Re. 50. 
He asked the Court to certify the two 
alleged payments. The Gourt held that 
the application wes time-barred (as it ob- 
viously was) end that only Rs.50 admitted 
by the petitioner himse'f in his application, 
could be certified. That order was passed: 
on 24th June, 1929, 

On 3rd August, 1929, the judgment-debt- 
or moved the Court to institute proceedings 
under ss, 210-209, Indian Penal Code, 
against the petitioner. The petitioner's 
Oour sel appesred on Sth August, 1929, and 
was asked to put ina written reply. Next 
day the reply was given and it wes to the 
eflect that (a) the executing Court had no 
jurisdiction, because the receipt of Rs. 650 
bad not ceme to the notice of the Court 
in the course of a judicial proceeding, and 
(b) that the receipt had originally keen for 
Re. 50 but thata “six” baa been prefixed 
go as foccnvert Rs. {0 into Rs. 650. The 
petitioner alco filed a counter-petition ask- 
ing the Oourt to prcceed against the judg- 
ment debtor under s, 467, Indian Penal 
Code, The Courtinquired into both reti- 
tions and dismissed both, The judgment- 
debtor appealed and his appeal was accept- 
ed by the learned Senior Sutordinate Judge 
of Lyallpur, wbo directed that a regular 
compleint should te drawn up for his eigna- 
tvre and for submission to the District 
Magistrate. 

The decree-holder has preferred the pre- 
sent petition for revision. A preliminary 
objection has been taken that’ no re- 
vision is competent under s. 439, Oriminal 
Proeedure Code. The learned Oouneel . for 
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the Crown has referred to Emperor v. Har 
Prasad (1) where it was held, - inter alia, that 
in casé of an order passed by a Civil or 
Revenue Court under s. 476, Criminal Pro- 
cedure -Code, s. 439, Oriminal Procedure 
Oode, has no application and that the High 
Coure can exercise the powers vested in it by 
s. 115, Civil Procedure Code. The previous 
case-law was there discussed. . 

A contrary view has been taken in Hari 
Ram v. Emperor (2), which was decided by 
Bhide, J. He considered the Calcutta case 
cited above and others, but preferred to 
follow Bishen Singh v. Amritsaria (3) and 
accordingly held that an application for re- 
vision lies under s. 439, Orimiual Procedure 


Code, even when thesanction has been grant- - 


ed by a Oivil Court. Such being the 
practice of this Court, I would hold that a 
revision lies in this cass under that section, 
But even if this Oourt’s powers were limit- 
ed to thoee laid down in s. 115, Civil Pro- 
cedure Code, I still am of opinion tbat the 
petition is competent. 

In giving a general statement of the 
facts, I purposely omitted to mention a point 
of importance which Inow setforth. It is 
this, that the judgment-debtor did not 
produce the receipt until the 6th August, 
1929, Now by that time the proceedings in 
respect of the alleged adjustment had con- 
cluded, the executing Court having held 
that the judgment-debtor's application for 
certifying the alleged adjustment was time- 
barred. It appears, therefore, that the re- 
ceipt, which forms the basis of the order 
to prosecute, was not before the Court 
during a proceeding in the Court. No 
offence appesred to have been committed 
in or in relation to a proceeding in that 
Court. The Court had no. jurisdiction to 
take notice of the receipt at all, for the 
application for certification was time-barred. 
It would appear, therefore, that the execut- 
ing|Oourt was acting ulira vires in enquir- 
ing into the matter. lt follows that, if this 
petition for revision is competent only 
under s.115, Oivil Procedure Code, this 
Court can hear the petition and in view of 
what I have said above I accept the peti- 
tion, quash the order of the Senior Subordi- 
nate Judge. No order as to costs. 

A. Revision allowed, 

(1) 19 Ind, Cas, 197; 40 O. 477; 814 Or. L. J. 197; 17 0, 
L. J. 245; 17 O. W.N. 647. 

(2) 116 Ind. Cas. 711; A. I. R.1929 Lah. 676; 11 Lah. 
ee ae L. R. 392; Ind. Rul. (1929) Lah. 567; 30 

Tedd, a € 


(3) 5 P. R. 1908 Cr.; 7 Or. L, J. 281; 103 P. L. R. 
1908 (F. B.). 
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ALLAHABAD HIGH COURT. 
Sxcoxp CIVIL APPEAL No, 919 oF 1928, 
October 24, 1930. 

Present :—Justice Sir Shah Muhammad 
Sulaiman, Kr., and Mr. Justice Niamatullah, 
Babu RAM BARAN DAS—PLAINTIFF 
—APPELLANT 
versus 
PEARAY LAL AND orgess—DefEenDANTs-— 
RESPONDENTS, 

Pre-emption—Finding of custom—Interference in 
second appeal—Onus of proof—Prevalance of custom 
im some of surreunding muhallas, evidentiary value 
of. 
The question of the existence of custom is sub- 
stantially a question of fact, and the finding would 
ordinarily be binding in second appeal. But, 
if the Court below has appreached the ques- 
tion from a wrong standpoint or has thrown the 
burden of proof on the wrong party or has wrongly 
assumed a condition to be necessary, which is not 
required, the finding may be vitiated. Similarly, if 
it has acted upon illegal evidence or acted upon evi- 
dence which. is legally insufficient to show that the 
custom is general and of universal application, the 
finding may be interfered with. Or if in anyother 
way a proposition of law is mixed up with the find- 
ing, the latter may become a mixed question of fact 
and law. Acts found to be done in pursuance of the 
alleged custom would be facts, but the conclusion 
whother the facts found fulfilled the requirements 
oF the law may be a question of law. [p. 218, col. 


he evidence of the existence of a custom of pre- 
emption in the surrounding muhallas cannot be of 
great weight where in some other adjoining muhallas 
it does not prevail, [p. 219, col. 1.] 


Second appeal from a decision of the 
Subordinate Judge, Bareilly, dated the 
24th February, 1928. 

Dr. K, N, Katju and Mr. Damodar Das, 
for the Appellant., 

Mr. G. S. Pathak, for the Respondents. 


JUDGMEN T.—This is a second appeal 
arising out of a suit for pre-emption by a 
Hindu pre-emptor ofa house sold which 
is situated in muhalla Kauwa Tola in the 
city of Bareilly. In the plaint the plaintiff 
alleged that a custom of pre-emption pre- 
vailed in the entire city of Bareilly and 
especially in muhalla Azamnagar,, whereof 
a number of ‘muhallas’ including Kauwa 
Tola formed part. The existence of the 
custom of pre emption was denied by the 
defendants. The Oourt of first instance 
framed the issue: “Is there any custom of 
pre emption in the muhalla in suit,” and 
found that no such custom was established, 
In the grounds of appeal before the District 
Judge the plaintiff urged that the finding 
of the lower Appellate Court that the 
custom of pre-emption did not exist in 
muhalia Kauwa Tola was erroneous. Thè 
learned Judge's judgment also shows that 
he applied his mind principally to the 
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question whether the alleged custom of 
pre-emption obtaining in the said muhalla 
(Kauwa Tola) did or did not exist, He 
agreed with the first Court and held that it 
was not established. 

The question of the existence of custom 
is substantially a question of fact, and the 
finding would ordinarily be binding on us 
in second appeal. Of course, if the Court 
below has approached the question from 4 
wrong standpoint or has thrown the bur- 
den of proof on the wrong party or has 
wrongly assumed a condition to be neces: 
. sary, which is not required, the finding 
may be vitiated. Similarly, if it has acted 
upon illegal evidence or acted upon evi- 
dence which is legally insufficient to show 
that the custom is general and of universal 
application, the finding may be interfered 
‘with, Orifin any other way a proposition 
of law is mixed up with the finding, the 
latter may become a mixed question of 
fact and Jaw. Acts found to be done in 
pursuance of the alleged custom would be 
facts, but the conclusion whether the facts 
found fulfilled the requirements of the 
law may be a question of law. 

The learned Advocate, in this case, urges 
that the learned Judge has approached 
the question from a wrong standpoint and 
has erred in law in throwing the burden 
on the plaintiff to prove the existence. of 
the custom in the particular locality, viz., 
Muhalla Kauwa Tola, and has ignored the 
evidence relating to the prevalence of such 
a custom in the surrounding ‘muhallas.’ If 
such were the case, the finding would 
naturally be vitiated and it would be our 
duty to examine the whole evidence afresh. 

It is possible to interpret the judgment 
of the lower Appellate Court as implying 
that the evidence of the existence of the 
custom in the surrounding ‘muhallas’ 
should be altogether ignored and thas the 
plaintiff is bound to state instances of pre- 
emption in that very muhalla. At thé 
same time, itis possible that the learned 
Judge merely meant to hold that such evi- 
dence was not legally sufficient to establish 
the custom in the ‘muhalla’ in question. In 
this state of doubt we think it desirable to 
briefly examine the important pieces of 
evidence that have been adduced by either 
party. ` ; acs 

In favour of the plaintiff there is a judg- 
ment ofthe Agra High Court of 1866, in 
which there was a remark that the custom 
of preemption in the town of Bareilly was 
established. The judgment does not chow 
tL at the questiow whether it applies to the 
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whole town of Bareilly or bot was directly 
in issue. There is a similar remark in the 
judgment of the District Judge of the year 
1914; but that remark also is a general 
observation and there was no specific issue 
as to whether the custom prevailed in the 
whole town of Bareilly. There is also a 
similar remark in the judgment of the 
first OCouri in a suit which has finally 
decided by the High Court. in 1921, which 
was partially endorsed by the District 
Judge; but the actual finding of the High 
Court did not turn on the existence of such 
acustomin the whole town of Bareilly, 
These judgments are, to some extent, in 
favour of the plaintiff, who aleo relies ona 
sale-deed of 1485, in which there is a men- 
tion that the vendee, who was a resident of 
Muhalla Azamnagar, known as Kauwa Tola 
was thea pre-emptor. The deed, however, 
does not show whether the right of pre- 
emption was based on the existence of any 
custom or of any private contract between 
the parties. The deed is, therefore, not of 
much importance. 

As against these we have a judgment of 
the Subordinate Judge of Bareilly of the 
year 1885 in which the existence of the 
custom of pre-emption in Muhalla Kauwa 
Tola itself was negatived. The judgment 
is in Urdu and is couched ina somewhat 
vague language. It is possible that the 
reasoning of the learned Subordinate Judge 
was not perfect, but there can be no doubt 
that in that suit the claim of pre emption 
brought by a Hindu resident in Muhalla 
Kauwa Tola on the strength ofan alleged 
custom failed. We also find that ina judg- 
ment of 1927 the District Judge of Bareilly 
held that no such custom of pre-emption 
prevailed in Muhalla Kucha Sita Ram 
situated inthe town of Bareilly and ad- 
joining Kauwa Tola. The judgments re- 
lied upon by the plaintiff with regard to 
other muhallas also show that that attention 
was concentrated on the existence or none 
existence of such a custom in those parti- 
cular muhallas, 

We must, therefore, accept the finding 
of both the Oourts below that there is no 
universal custom established for the whole 
town of Bareilly.’ it appears that the- 
custom has been found to prevail in some 
muhallas but notin all. This being so, a 
As al. 
ready pointed out, the frame of the issues, 
the grounds of appeal before the District 
Judge and the way in which the question 
was approached by him, go to show that 
stress was laid on behalf of the plaintif on 
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the existence of such a custom in Muhalla 
Kauwa Tola, The evidence on the existence 
of the custom in the surrounding muhallas 
cannot be of great weight when we find 
that at least in one of the adjoining muhal- 
las, namely Muhalla Kucha Sita Ram, it 
does not prevail. 

If we confine our attention to the evi- 

dence which relates to muhalla Kauwa Tola 
itself, we find that on the one hand there 
is the vague recital in the sale-deed of 1855 
and on the other there is a judgment of the 
Subordinate Judge of 1885. The learned 
Munsif has also observed that several sale- 
deeds were written in the muhalla but no 
instance of a claim of pre-emption has been 
shown. 
! We, therefore, think that even if the find- 
ing of the lower Appellate Court were not 
to be binding on usas a finding of fact, 
we should accept the concurrent conclusions 
of che two Courts. The appeal is accord- 
ingly dismissed with costs. 

A. Appeal dismissed. 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 828 oF 1930, 
December 1, 1930. 

‘Present :—Justice Sir Abdul Qadir, Kr, 
KIRPALSINGH AND anotnER— AccosEp— 
APPELLANTS 


tersus 
EMPEROR- Oppostre Parry. 

Penal Code (Act XLV of 1860), s. 124-A—Life sketches 
of seditionists, with remarks approving of their acts 
—Sedition—Preface, reference to, legality of —Sentence 
— Points to be considered. 

In considering whether a book is seditious the pre- 
face, though written by a third person, which throws 
light upon the intention of the writer, cannot be ignor- 
ed. [p. 219, col. 2 ! 

Where in a book which consisted of life sketches 
of persons who had suffered death or imprisonment 
for political offences and sedition, the author wrote 
something at the end of every sketch showing his 
approval ofthe conduct of persons who violated the 
law and were condemned by Judicial Courts after 
being duly tried of serious offences, including murder 
and dacoity : 

Held, that the book fell within the purview of s. 
124-A, Penal Oode, and the author and the publisher 
could be convicted under that section, but the fact 
thet the author wasan inexperienced young man and 
did not realize that he was bringing himself within 
the clutches of the. law by publishing sketches like 
those that had appearedin some other publications 
of-the same kind, against which no action was taken 
by the Government could be considered inthe matter 
of sentence. [p. 220, col, 1.] ` 
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Criminal appeal from an order of _ the 
Additional District Megistrate, Awritear, 


dated the 12th July, 1930. 

Mr. Bishan Nath, for the Appellants. 

Mr Anant Ram Khosla, for the Govern- 
ment Advocate, for the Crown. 

JUDGMENT.—Kirpal Singh Panchhi, 
the writer of a book called “Shahidi Jiwan”, 
and Puran Singh, its publisher, have been 
convicted of an offence under s. 124-A, 
Indian Penal Code, for attempting to 
bring into hatred or contempt or excite 
disaffection against the Government estab- 
lished by law in British India, by the pub- 
lication of that book. Kirpal Singh bas 
been sentenced to 9 months’ rigorous impri- 
sonment and Puran Singh has been given 
two months’ simple imprisonment on the 
ground.that he was only technically guilty. 
Both have appealed through Mr. Bishan 
Nath, who has argued their case before 
me. It may be mentioned that by the time 
the appeal came up for hearing Puran Singh 
had already undergone his sentence and, 
therefore, his interest in the appeal is rather 
of an academic nature. 

Inthe Court below the defence tried 
to dispute the fact that Kirpal. Singh 
Panchhi wasthe author of the book, but it 
has been established by evidence that the 
book was written by him and his learned 
Counsel does not dispute this fact any longer. 
The main contention raised by him is that 
the trial Court had judged the book more 
by the preface written by Giani Sardara 
Singh Yuthap than by the contents of the 
book itself. He says that it consists of a 
-number of sketches of the lives of those 
who had suffered death or imprisonment 
for bringing about the freedom of their 
country and does not come within the 
purview of s. 124-A, Indian Penal Code, 
A translation of the preface had been plac- 
ed on the record in the Court below, but 
there was no translation of the book. I 
allowed time to the Counsel for the Orown 
to place before the Court the translations 
of any paseages in the kook which were 
considered objectionable and which 
could be described as falling within the 
scope of the section referred to above. 
He has now done so and has also supplied 
a copy of the relevant passages to the Coun- 
sel for the appellants. It is urged on 
behalf of the Orown that the preface, though 
written by another person who is abscond- 
ing, throws a light on the intention of 
the writer and cannot be ignored and that 
in the book itself at the end of almost 


-every sketch there is something written 


220 


by the author showing his approval of the 
conduct of persons who violated the law 
and were condemned by Judicial Courts 
after being duly tried of serious offences, 
including murder and dacoity, and it is 
obvious that the object of those comments 
is to induce others to behave in a similar 
manner. This contention appears to me to be 
quite correct, after considering the conclud- 
ing portions of the different sketches includ- 
edin the book. Thiscase issomewhat similar 
to another recently decided by this Oourt: 
see Khushal Chand v. Emperor (1), which 
contained life sketches of sore of these 
_ very men whose lives are given in “Shahidi 
Jiwan”, and in that case the conviction of 
tbe editor of the newspaper, in which those 
sketches appeared, was upheld though 
the sentence was reduced. I see noreason, 
therefore, why the conviction of the appel- 
Jants should not be upheld in the present 
Case, - 

Mr. Bishan Nath has urged, in conclusion, 
that the sentence of Kirpal Singh Panchhi 
may be reduced, considering that he is an 
inexperienced young man and did not 
realize, that he was bringing himeelf within 
the clutches of the law by publishing 
sketches like thoce that have appeared in 
some other publications of the seme kind, 
against which no action was taken by the 
Government. Ithink there is something 
to be said in favour of this plea. He has 
already been in prison for about 44 months 
and his sentence may be reduced to the 
period already undergone by him. To 
this extent his appeal is accepted and he 
may now be released. 

The appeal of Puran Singh is dismissed. 

A. Sentence reduced. 

(1) 127 Ind. Cas. 148; A. I. R. 1930 Lah. 875; (1930) 
5 0. 919; 31 Or. L. J. 1170; Ind. Rul, (1930) Lah. 


LAHORE HIGH COURT. 
Oivit Revieton Petition No, 254 oF 1930. 
November 13, 1930. 
Present :— Mr. Justice Jai Lal. 
RAM.OHANDAR AND ANGOTHER— PLAINTIFFS 
i — PETI1IONE88 
versus 
HANS RAM—Dzersenpant— Raexpon DENT, 
Arbitration—Secret enquiries by arbitrator- Mis- 
conduci—V alidity of award. 
Where an arbitrator based his decision on secret 
inquiries made by him after recording the evidence 
adduced. by the-paréies, -and on the opinion of third 
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persons who had not been examined as witnesses: 

Held that the arbitrator was guilty of judicial misa 
conduct and the award was bad. 

Civil revision petition from a decree of the 
Senior Sub-Judge, Rohtak, dated the Ist 
Marcb, 1930. 

Mr. Kishen Dayal, for the Petitioners, 

Mr. L Saunders, for the Respondent. 

JUDGMENT.—In a suit for recovery 
of money the parties referred the dispute’: 
to an arbitrator who gave an award against 
the plaintiffe. The latter filed objections to . 
the award, which have been disallowed and 
the suit dismissed in accordance with the 
award, One of the objections raised to the 
award was that the arbitrator was guilty of - 
judicial misconduct inasmuch as he based 
his award on some secret enquiry made by 
him from persons who were not relied upon 
by the parties as their witnesses. and also 
that he allowed certain Mahajans of: 
Mandi of Sambhalka to approach him and 
to express an opinion cn tibe merits of- 
the case, which opinion also materially - 
affected hisaward. Both these facts are 
patent from the award itself, because the 
arbitrator states therein that after he had 
recorded the evidence produced by the par- 
ties he made secret inquiries and also that 
“ when he reached Sambhalka Railway Sta- 
tion many Mahajans of the Mandi there also 
stated that the suit was quite falee.” 

It is obvious that his award was influenc- 
ed by the secret inquiry made by him and 
the opinion of the Mahajans of the Mandi of 
Sambhalka. This clearly is judicial mis- 
conduct, which vitiates the award. ` 

I accept this petition and set aside the 
decree of the Senior Subordinate Judge, 
dismissing the suit and remand the case to 
him. with direction to try the suit-in-accord- 
ance with law. There.is no order as. to the . 
costs of these proceedings. 


A. Petition allowed. . 


RANGOON HIGH COURT. 
O1vit Revision No, 362 oF 1930. 
January 23, 1931. 
Present:—Mr. Justice Das. 
E. E. MASTER— APPLICANT : 
versus 
Messes, GARRET ann TAYLOR Lrv.— 
RE?PONDENTA 
Contract Act (IX of 1872), s. 78—Repudiation of, 


contract—What amounts to repudiation. 
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_ To prove repudiation of a ċontract it must be shown 
that the party repudiating had made quite plain his 
intention not to perform the contract. 

Spettabile Censorzio Veneziano Di Armammento E 


Navigazione v. Northumberland Shipbuilding Co. Ltd. 
(1), followed. 


Oivil revision against a decree of the 
Small Osuse Court Judge, Rangoon, 
in O. Reg. No. 6013 of 1930. 

Mr. K. C. Bose (with him Mr. P. B. Sen), 
for the Applicant. 

Mr, Paget, for the Respondents. 


- JUDGMENT.—The case depends on 
whether the plaintiff repudiated the con- 
tract on or about the 13th May, 1930. 

The defendants’ case is that the plaint- 
iff wanted to change the D-P (delivery 
of the Bills of Lading for the goods on 
payment of the’ amount of the drafts) 
draft into a D-A draft (delivery of the 
Bills ‘of Lading on acceptance of the drafts), 
but that it could not be done, because the 
Bank’refused todo so. Then Huda states 
that he went to see the plaintiff and that the 
plaintiff again asked him that the draft 
might: be changed into D-A which Huda 
said could not be done. Huda further'says 
that the plaintiff told him “If I cannot 
get D-A terms, the goods will have to 
be sold,” the terms: used being ‘bikri 
‘karnay hoayaga’ which mean “will have to 
be sold.” This is all that passed between 
the plaintiff and Huda. I do not think 
that ‘this conversation can be taken to 
mean that the plaintiff repudiated the 
contract. If he wanted to do so, he would 
have used stronger and plainer words. 

Huda says that he reported this con- 
versation to his principal and curiously 
enough Mr. Taylordid not write to the 
plaintiff asking him whether he was refus- 
ing to take the goods or not, but took it 
for granted that the plaintiff was refusing 
to accapt the goods. I do not think that 
Mr. Taylor was justified in doing so. The 
next day, according to Mr. Huda he went 
to the bazar and met the plaintiff. 
The plaintiff asked him for the goods and 
he told the plaintiff that he had refused 
to takethe goods, but the plaintiff denied 
having done co. Still the defendants per- 
sisted in acting as if the plaintiff had 
repudiated the contract. 

On the 15th of May the plaintiff sent 
his man tothe Bank with the drafts and 
money, but the Bank refused to accept 
the money having received instructions 
not to do go from the defendants. Ourious. 
ly enough even then the defendants did 
not inform the Bank that they had sold 
the goods to some body else. The defend: 
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ants wrote to the Bank on the l5th of 
May, which is Ex. H, as follows :— 

“Confirming the writer's call on you this 
morning, we bave to instruct you on 
account to deliver the documents relating 
to three bills drawn by our head officeon E. 
E. Master whether or not he offers to make 
payment, 

“He declined these goodson Monday and 
instructed us tosell them elsewhere, which 
we have done, and now he had changed 
his mind and wishes to take delivery in 
the meantime we are trying to straighten 
out this matter, and will give you 
further instructions in the course of the day. 

“In any case, please be good enough to 
fix the exchange for this total amount, pay- 
ment to be made by whatever party we 
decide, within the next two days.” 

This does not show that the defendants 
had sold the goods to a third party. 

“A repudiation has been defined in differ- 
ent terms by Lord Selborne as an absolute re- 
fusal to perform a contract; by Lord Esher 
as a total refusal to perform it; by Bowen, L. 
J., as a declaration of an intention to treat 
the obligation as altogether at an end. 
They all come to the same thing, and they 
all amount at any rate to this, that it 
must be shown that the party to the con- 
tract made quite plain his own intention 
not to perform the contract." 

This is a passagefrom the judgment of 
Atkins, L. J., in Spettabile Censorzio Vene- 
ziano Di Armammento E, Navigazione v, 
Northumberland Shipbuilding Co. Lid, (1). 
There was no such repudiation in this 
case. 

The decree of the lower Oourt is set aside 
and the case remanded tothe lower Oourt 
for decision on the amount of damages 
suffered by the plaintiff in this case. 

The petitioner will get his costs of this 
application, 


A. Case remanded. 
(1) (1919) 121 L. T. R. 628, 


LAHORE HIGH COURT 
Szoonp Crvit APPEAL No. 328 oF 1930. 
October 27, 1930. 

Present:—Mr. Justice Jai Lal, 
MUNICIPAL OOMMITTEE, 
JAGADHRI—DErenpDant— 
APPELLANT 
versus 
“PARAS RAM—P.coaintizF—Responvent, 
Punjab Municipal Act (III of 1911), 8, 172—En- 
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nee recent—Notice under s. 172, legality 
of. 

Section 172, Punjab Municipal Act, only applies to 
cases where an encroachment has recently been made 
by a person on a public street, ete., without the 
written permission. of the Municipal Committee. 
Where it is found that no encroachment was made 
recently, a notice under s. 172 is illegal and the ques- 
tion of the ownership of the land on which the said 


encroachment is alleged to have been made becomes 
immaterial, 


Second appeal from a decree of the Dis- 
trict Judge, Ambala, dated the 6th Novem- 
ber, 1929. 

Mr. J, N. Aggarwal, for the Appellant. 

Mr. M. C. Mahajan, for the Respondent, 

JSUDGMENT.—The Municipal Oom- 
mittee of Jagadhri having served a notice 
upon the respondent, Paras Ram under 
8. 172, Punjab Municipal Aci, calling 
upon him to demolish an immoveable en- 
croachment, alleged to have been construct- 
ed by himon a public street, the latter 
instituted the suit out of which this second 
appeal has arisen, for a declaration that the 
notice under s, 172 was illegal inasmuch as 
the alleged encroachment had been. made 
by him more than 30 years ago and that the 
land on which itis alleged to have bean 
made belonged to him. Both the Courts 
below have held in favour of the respondent 
and have decreed his suit. The Municipal 
Committee has presented this second ap- 
peal, which, in my opinion, has no force. 

The District Judge has held, believing 
the evidence produced by the respondent, 
that the chabutra, i. e, thealleged encroach- 
ment by the defendant on the land in dis- 
pute has existed for morethan 30years. From 
this and from other evidence he has drawn 
the conclusion that the land belongs to the 
respondent. For the purpose of this suit, 
‘however, the relief claimed therein is design- 
‘ed to get rid of the effect of the notice 

-under s, 172, Punjab Municipal Act, itis 
not necessary to decide in whom the owner- 
ship of the land in dispute vests. Section 
172 only applies to cases where an encroach- 
ment has recently been made by a person 
on a public street, ete , without the written 
permission of the Municipal Committee It 
having been found that no encroachment 
was made by the respondent recently, the 
notice under s. 172 was illegal and con- 
sequently the question of the ownership of 
the land, on which the said encroachment 
is alleged to have been made, becomes 
immaterial. This appeal, in my opinion 
must be dismissed and is hereby dismiseed. 
with costs, 

Ay Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 

First Orvin Appsat No. 37 oF 1926, 

September 30, 1939. ' 
Present:—Mr. Wild, J, O, and 
Mr. Milne, A. J. O.. 
OHOITHRAM BEGRAJ— APPELLANT 
versus 
SEORETARY or STATE AND ANOTHER— 
RESPONDENTE, l 

Land Acquisition Act- (I of 1894), s. 23 (1)—Ac- 
quisition of land—Determination of market value— 
Principles—Date—Future utility—Rate of capitaliza- 
tion of annual profit. 5 i 

Under s. 23 (1), Land Acquisition Act, in determin- 
ing the amount of compensation to be awarded for 
land acquired under the Act, the Court should take 
into consideration the market value of the land at the 
date of the publication of the notification under s. 4 
and not at the date of actual expropriation. [p. 223, 
col. 1.] : 

Fraser v. City of Fraserville (1), Narasinghdas v. 
Secretary of State (2) and Atmaram Bhagwant v. Col- 
lector of Nagpur (3), explained, 

Khustram Deomal v. Assistant Collector of Shikar- 
pur (4), followed, 

In calculating the market value of land by capita- 
lising its annual net profit, it depends on thecircum- 
stances of each case at what rate the property should 
be capitalised. [p. 224, col. 2.] 

Khusiram Deomal vy. Assistant Collector of Shikar- 
pur (4), Ala-ul-Hagq v. Secretary of State (5), Ram 
Saran Das v. Collector of Lahore (6), Government of 
Bombay v. Merwanji Muncharji Cama (7), Rajamal 
v. Headquarters Deputy Collector, Vellore (8) and 
Secretary of State v.Shanmugaya Mudaliar (9), referred 
to. 

Though in valuing land which has been acquired - 
under the Land Acquisition Act,the market value 
should beascertained with reference to the future 
utility ofthe land , the valuation must not be entirely 
conjectural. [p. 223, col. 2.] 

Ala-ul-Hag v. Secretary of State (5), Ram Saran Das 
v. Collector of Lahore (6) and Government of Bombay 
v. Merwanji Muncharjz Cama (7), referred to. - 

First appeal from a decision of the As- 
sistant Judge, Sukkur. 

Mr. Dipchand Chandumal, for the Appel- 
lant. 

Mr, C, M. Lobo, for the Respondents. 


JUDGMENT.—This is an appeal from 
a decision by the Assistant Judge of 
Sukkur in a reference to him under s. 18, 
Land Acquisition Act, in respect of three 
Survey Nos. 80, 81 and 82 of Deh Abad, 
Taluka Rohri. 

The Land Acquisition Officer awarded 
the sumof Rs, 6,973 9-0 plus 15 per cent. 
for compulsory acquisition and interest 
from the date on which possession was taken. 
The learned Assistant Judge, after con- 
sidering the basis of the award, confirmed 
it and directed that the claimant should 
bear the costs of Government. From this 
order the claimant appeals and claims that 
he should have been awarded Rs, 7,000 


1311. O. 1931 
more than was awarded to him by the Land 
Acquisition Officer. 

A preliminary point is taken by the appel- 
lant that the award should have been based 
upon the market value of the property at 
the time of expropriation which was some 
four years after the issue of the notifica- 
tion under s.4, Land Acquisition Act. He 
relies on the words to be found in the 

- American case of Fraser v. City of Fraser- 
ville (1) which are quoted in Narasinghdas 
v. Secratary, of State (2) and Atmaram 
Bhagwant v. Collector of Nagpur (3). The 
words are to the following effect: 

“It is the value to theseller of the prop- 
erty in its actual condition at the time of 
expropriation with allits existing advant- 
ages and with all its possibilities, excluding 
any advantage due to the carrying out of 
the scheme for the purpose for which the 
property is compulsorily acquired.” 

It is true that in both the cases relied 
upon by the appellant’s Pleader this remark 
from the case reported as Fraser v. City of 
Fraserville (1)is quoted with approval by 
their Lordships of the Privy Council. But 
it does not seem that their Lordships in- 
tended to override the wording of s. 23 (1) 
firat of the Land Acquisition Act in which 
itis clearly stated that in determining the 
amount of compensation to be awarded for 
land acquired under the Act, the Court 
should take into consideration the market 
value of the land at the date of the publica- 
tion of the notification under s, 4. It is 
clear from the wording of that section that 
the market value of the land to be acquired 
is to bə considered at the date of the pub- 
lication of the notification under s. 4. And 
if any authority for such a simple proposi- 
tion is needed, it will be found in Khusi- 
ram Deomal v. Assistant Collector of Shikar- 
pur (4), In the cases relied upon by the 
appellant’s Pleader the word “expropriation” 
is used loosely and not with reference to 
the provisions of the Land Acquisition Act. 

Appellant’s Pleader relies upon the caseof 
Ala-ul-Haq v. Secretary of State (5) and Ram 


(1) (1917) A. O. 187; 86 L. J. P. O. 91; 33T. L. R. 
179; 116 L. T. 258, 

(2) 86 Ind. Cas. 556; A. I. R. 1925 P. 0.91; 591. A. 
133; 6 Lah. 69; 23 A. L. 3.113; 2 O. W. N. 137; 48 M. 
L. J. 386; L. R. 6 A. (P. O.) 64; 27 Bom. L.R. 783: 29 
O. W. N. 822 (P. 0). 

(3) 1l4 Ind. Oas. 587; A.I. R. 1929 P. O. 92; 25 N. 
L. R. 68; 330. W. N. 458; 29 L. W. 496; Ind. Rul. 
(1929) P. 0.99;6 O. W. N. 417; 490. L. J. 398: 31 
Bom. L. R. 728; (1929) A. L. J. 249; 57 M. L.J. 81 


P. 0). 
: 4) 19 Tnd. Oas. 376; A. I. R. 1925 Sind 112; 178. L. 
(5) 3Ind. Cas, 277. 
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Saran. Das v. Collector of Lahore (6) for the 
proposition that in valuing land which has 
been taken for public purposes under the 
Land Acquisition Act, the market value of 
the property should be ascertained not ac- 
cording to its present disposition, but laid 
out inthe most lucrative and advantageous 
way in which the owner could dispose of it. 
But it is also remarked in the first ruling 
that thisis to be determined with reference 
to its future utillity, but if must not be 
entirely conjectural. It is argued for the 
appellant that it is possibie for the claim- 
ant to plant date palm trees in the con- 
siderable part of the land acquired which 
is now treeless and that market value should 
ba estimated as though the land was fully 
developed. Inthe case of Government of 
Bombay v. Merwanji Muncharji Cama (7), 
a hypothetical scheme of this kind was con- 
templated but was not accepted as being 
too remote, speculative and conjectural. In 
this particular case moreover the success of 
such a scheme fully to develop the whole 
of the land by planting date palms and 
other fruit trees would depend upon the 
facilities of water, and the Land Acquisi- 
tion Officer (Ex, 44) has pointed out that 
the wellin the property would only irrigate 
at most 4 acres. As the whole of the prop- 
erty is 10 acres and 34 ghantas, it does 
not appear that the garden could be further 
developed. Canal water is only available 
in the inundation season. 

The award and the order dismissing the 
reference of the learned Assistant Judge 
are based partly on sales of garden land in 
the village of Abad andin the neighbour- 
ing village of Borah and on the admitted 
fact that the land acquired was leased by 
the claimant at the rental of Rs. 400 a year. 
The Land Acquisition Officer relies upon 
three sales of somewhat similar land in 
Abad where the land acquired is situate, 
The average sale price comes to about 
Rs. 780 and the award in this case is at about 
Rs, 750 per acre. The claimant relies 
upon sales at the village of Borah, Exs. 54, 
56,58 and 59, upon awards in respect of 
land compulsorily acquired in the village 
of Abad, Exs.47 and 49, and on a Gourt 
sale in respect of land in Abad (Ex. 66). 
As regards the sales of land at Borah it is 
stated by the Land Acquisition Officer (Ex. 
44) and the lands of Deh Borah are agricul- 
turally superior to those of Abad, Itis very 
difficult to compare the sales and awards 
of garden lands with the present award 


(6) 9 Ind, Cas. 228. 
` (7) 10 Bom, L. R. 907, š 
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owing to the fact thatitisnot porsible tosay 
whether those gardens were of similar 
character to the garden now in question. 
The valus of a garden depends upon the 
number of trees per acre contained in it, the 
age of the trees, whether they are too young 
to bear fruit, mature or too old to bear fruit, 
the nature of the soil and the facilities for 
water, and without the knowledge of every 
detail of this nature itis impossible to com- 
pare one garden with another garden. 

There is, however, in this case a more 
certain basis for estimation of the value of 
the property acquired and that is the lease 
(Ex. 63) by which the claimant in August, 
1917, leased the land under acquisition, to 
one Deumal and to his son one Ramanmal 
for four years at a rentalof Rs, 400 a year, 
It is argued for the claimant that the lease 
money Rs. 400 was not his only profit from 
theland because he used to get seedlings 
from the garden which he was in the habit 
of selling and he also made. a charge to per- 
sons who used his well water which had 
some medicinal value. He is supported on 
both these points by his tenant Ramanmal 
(Ex. 68), but there is no independent evi- 
dence to prove that the claimant's profit 
from the garden during the time of the 
lease was anything more than Rs, 400 a year. 
The lease (Ex. 63) does not mention that 
the lessor is to take seedlings from the 
garden or to charge the public for water of 
the well and in addition to the garden the 
lessor undertook to give the lessees two 
bullocks and acart for their use. For the 
appellant it is argued that the lessee made 
a great profit on the lease and that in 1919, 
before the expiry of the lease the lessee 

-entered into a fresh arrangement with the 
lessor by which the lessee was to pay not 
Rs. 400 a year but Rs. 1,000, Exhibit .69is 
the fresh lease but we cannot but hold that 
this is a suspicious document, It was exe- 
cuted on 27th September, 1919, that is to 
say one month and three days before the 
land acquired was notified for acquisition. 
We are of opinion that the claimant must 


have known when this lease was executed: 


that the property was to be acquired and 

that the lease is a collusive one made with 

a view to claim enhanced compensation, 
Taking Rs. 400 a year as being the ac- 


tual net profit of the land acquired at the 


time of notification, the only question which 
remains is for what number of years the 
amount should be capitalized. The learned 
Assis:ant Judge has capitalized at 16 years’ 
purchase with the result that the sum due 
to the claimant could be Rs, 6,400 as against 
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the amount of Re. 6,973 awarded by the 
Laad Acquisition Officer. For the claimant 
it is argued that the market value of the 
property ehould ba 20 times the annual net 
profit and he has relied on the cases of 
Gobindram v. Assistant Collector of Shikar- 
pur (4), Rajamal v. Headquarters Deputy 
Collector, Vellore (8), where the property 
was capitalized at 20 years’ purchase, and 
in Secretary of State v. Shanmugaya Mudliar 
(8), where the property was capitalized at 
25 years’ purchase., It has, however, been 
laid down in the case reported as William 
Heysham v. Bhola Nath Mullick (10) that it 
depends on the cirzumstances of each case at 
what rate the property should be capitalized. 
In the case reported as Gobindramv. Assist. 
ant Collector of Shikarpur (4) the land was 
land close to a village which was used for 
growing potatoes, In thecase reported as 
Rajammal v. Headquarters Deputy Collector, 
Vellore (8) the property was a house in a 
town of growing importance. In the 
Secretary of State v. Shanmugaya Mudliar 
(9), the property acquired was a quarry and 
at that time perhaps (1893) 4 per cent. was 
considered a sufficient outturn on capital. 
On page 378* also it is remarked that the 
number of yearspurchase seems large. Mr. 
Mirams, the Consulting Surevyor to Govern- 
ment (Ex. 72) has stated that in this case 
he would capitalize with the knowledge that 
the income was not well secured but was 
received in respect to fruit, and he said that 
he would.capitalize at 124 years’ purchase on 
the assumption that a purchaser would re- 
quire at least 8-per cent. on his capital. 
The learned Assistant Judge, however, valu- 
ed the property at 16 years’ purchase which 
is more favourable to the claimant, and in 
view of the uncertainty of profit from aprop- 
erly like the property now under considera- 
tion, we think that this is proper rate. It 
may be added that in First Appeal No. 140 
of 1925, which was an appeal of the same 
nature as the present one, and also in re- 
spect of a garden of date palms, the property 
was valued at 16 years’ purchase. 

For the above reasons we think that the 
award of the Land Acquisition Officer which 
gave the claimant more than 16 times his 
net annual profit apart from 15 per cent. 
for compulsory acquisition and interest was 
a fair one and that the reference under s.18 
to the District Court was rightly dismissed, 
Appeal dismissed, 


A. 
(8) 25 Ind, Cas. 393. 
(9) 16 M. 369; 20 I. A. 80; 17 Ind. Jur. 274; 6 Sar. 296 


(P. 0). 
(10) 17 W. R. 221; 11 B. L. R. 230. 
*Page of 16 M.—[Ed.] 
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LAHORE HIGH COURT. 
Szoonp OrvıL Apegat No. 847 or 1930. 
November 17, 1930. 

. Present:—Mr. Justice Addison. 

- OHET SINGH—Derenpant— 
APPELLANT 
versus 
GUJAR SINGH—P.ainTIFF AND OTHERS— 
. _ _ DEBENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
68—Attachment in execution—Dismissal of objection by 
tera perty Dekan raised—Omission to institute 

sit under O. , r. 68, effect of— 
Be denen doe , effect of—Order, whether 

Ina proceeding under O. XXI, r. 58, Oivil Pro- 
cedure Code, the contest is really between the decree- 
holder who asserts that the property is liable to 
attachment and tha claimant who alleges that it is 
not inthe actual or constructive possession of the 
judgment-debtor and, therefore, not liable to attach- 
ment and theordermade insuch proceedings does 
not affectthe right or title of the judgment-debtor to 
the property. [p. 226, col. 1.] 

It is settled law that, where, after an order disal- 
lowing a claimant's claim and directing the attach- 
ment to continue, the attachment ceased within the 
periodof one year from the date ofthe order, it is 
not incumbent upon the claimant to institute a suit 
under O. XXI, r. 63, Civil Procedure Code, or to pro- 
secute any such suit if he has already brought it and 
he will not be affected by anyof the consequences 
which result fromthe failure to institute a suit under 
thisrule. The principle is equally applicable to cases 
where the attachment is raised more than a year after 
the date ofthe order on theclaim. [ibid.] 

Kumara Goundan v. Thevaraya Reddi (12), follow- 


e 
Mani Lal v. Nathu Lal Makasukhram (7), Krishna 
Prosad Roy v. Bipin Behari Roy (8),Najimunnessa Bibi 
v. Nacharuddin Sardar (9), Vedalingam Pillai v. 
Veerathal (10) and Morskia v. Elahi Buz Khan (11) 
referred to. 5 : 
; Niwal Kishore v. Khyali Ram (1), Sakkamoori 
ener ii P Homie (2), Gangadhar 
ul Maji i t 
Rai (D). distin nik A K ) and Gopal Singh v. Ganpatr 
_Second appeal from a decree of the Addi- 
tionai District Judge, Ferozepore, dated the 
lst February, 1930. 


Mr. Anant Ram, for the Appellant. 
Mr. Kishan Dayal, for Respondent No. 1. 


JUDGMENT.—The lands in dispute, 
which belonged to defendants Nos. 2 to 5 
were mortgaged for Rs. 3,000 to Roban Singh 
father of Ohet Singh, appellant. Jiwan 
Ram had a money-decree against Sohan 
Singh and attached these mortgage rights 
on 18th October, 1924. Just before the 
attachment, namely, on 9th October, 1924, 
Sohan Singh had sub-mortgaged his mort- 
gage rights in the sum of Rs. 1,500 to 
Gujjar Singh, plaintif. In execution of 
Jiwan Ram’s decree Gujar Singh preferred 
an objection to the efect that he was 
interested in the mortgage to the extent of 
his sub-mortgage. During these proceed- 
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Sohan Singh died and Ohet Singh, his 
son, was impleaded as his legal representa- 
sive. Gujar Singh’s objection, which was 
under O. XXI, r. 58, Civil Procedure Code, 
was disallowed on 18th March, 1926, on the 
ground that his claim petition had been put 
in very late. Æxecution ` proceeded but 
nothing was reslized up to 19th April, 1927, 
when the proceedings were consigned to the 
record room without anything being 
realized and without any sale of the mort- 
gage rights of Sohan Singh and Ohet Singh 
towards the decree. Ultimately, on 22nd 
January, 1929, the decretal amount was paid 
without the mortgage rights in question 
being sold. In the meantime, on 5th 
January, 1928, Gujar Singh brought a suit 
for possession as sub-mortgagee to the 
extent of Rs. 1,500. Ohet Singh contested 
this suit on the merits and also on the 
ground of limitation. The Courts below 
have concurred in holding that the sub- 
mortgage was for consideration and that the 
suit was not barred by limitation by reason 
of O.XXI, r. 63, Oivil Procedure Code, 
Against this decision Chet Singh has 
preferred this second appeal. 


During the claim proceedings Ohet Singh 
made a statement before the executing 
Court, on llth January 1926, admitting the 
due execution of the deed of sub-mortgage 
and that it was for consideration. His 
position now is the reverse. It was 
admitted before me that the finding of the 
Courts below on the question of considera- 
tion cannot be challenged, but , it was 
argued by the learned Oounsel for the 
appellant that Gujar Singh’s suit should 
have been dismissed ashe did not bring 
the suit within one year under Art. 1), 
Limitation Act, after his claim petition was 
dismissed. He relied upon Niwal Kishore 
y. Khyali Ram (1),Sakhamoort Hanumiah v. 
Sakhamoori Hanumiah (2), Gangadhar Rao 
v. Abdul Majid (3) as wellas Gopal Singh v. 
Ganpati Rai (4). These rulings, however, in 
my opinion, are not in point. In all of them 
execution was still going on against the 
game property and there can be no question 
that in such a case, the order oi the execut- 
ing Gourt is final unless the suit is brought 
within one year. 


ings 


(1) 120 Ind, Oas. 679; A-I. R. 1929 Lah 865; 11 L, L.J, 
453; 11 Lah. 369; 31 P. L. R. 752. 
(3) 104 Ind, Oas, 424; A.I R. 1927 Mad. 893; 39 M. 


. T, 108. -r STN 

(3) 69 Ind. Oas. 522; A. I. R. 1923 Nag. 69, 

(4) 35 Ind. Oas. 321; 66 P, R. 1916; 117 P.W. R, 
1916; 130 P. L. R. 1916. 
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The real question is what is the meaning 
of the word “conclusive” in O. XXI, r. 63, 
Civil Procedure Code. In Umesh Chandra 
Roy v. Raj Bullubh Sen (5)it was said that 
the finding of the Court in the execution 
department that the sale was invalid only 
meant that the sale was invalid as against 
the judgment creditor, and as against any 
purchaser who might purchase ata sale 
held in execution following the attachment. 
When the judgment-creditor was paid off 
he had no further claim. 

Again at page 679* of Kedar Nath v. 
Rakhal Das Chatterjee (6) it was said that 
the contest in such a case as the present is 
really between the decree-holder who 
asserts that the property is liable to attach- 
ment and the claimant who alleges that it is 
not in the actual or constructive possession 
of the judgment-debtor and, therefore, not 
liable to attachment. - And the order made 
in such a case is either that the property be 
released from attachment.as not being in 
the possession of the judgment-debtor or 
that the claim be disallowed, but such an 
order does not affect the right or title of the 
judgment-debtor to the property. 

It was not disputed before me that 
where, after an order disallowing a claim- 
ant’s claim and directing the attachment to 
continue, the attachment ceased within the 
period of one year from the date of the 
order, it is not incumbent upon the claimant 
to institute a suit under O. XXI, r. 63, Civil 
Procedure Oode, or to prosecute any such 
suit if he has already brought it and he 
will not be ‘affected by any of the con- 
sequences which result from the failure to 
institute a suit under this rule. This 
follows from Mani Lal v, Nathu Lal 
Mahasukhram (7), Krishna Prosad Roy v. 
Bipin Behari Roy (8) and Najimunnessa Bibi 
v. Nacharuddin Sardar (9) and numerous 
other authorities, In the present case, 
however, the attachment continued for more 
than a year before the proceedings were 
dropped and it is contended on behalf of 
the appellant that this difference renders 
the principle underlying the above cases 
inapplicable, 

In Vedalingam Pillai v. Veerathal (10) it 
was queried whether the payment of the 
decretal amount after a year from the date 

(5) 8 0,279; 10 O. L. R, 204, 

(6)15 O. 674 at p. 679. l 

(7) 59-Ind. Cas. 774; A, I. R. 1921 Bom, 35; 45 B. 
561; 22 Bom, L. R. 1446, © °° > 3 

(8) 31 0.228,” ` nk F 

(9) 83 Ind. Oas. 233; A.I. R, 1924 Cal, 744; 51 Q. 
548; 390. L, J. 418, 7° a 

(10) 54° Ind, Oas. 530. 
*Pageot 15 O—[Hg.] 
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of the adverse order had the same effect as 
payment within a year and made the order 
spend itself out. 

In Morshia v, Elahi Bux Khan (11) tt was 
held that when a claimant who was 
unsuccessful ina claim got the property 
released by coming to terms with the 
decree- holder the suit subsequently brought 
by him against the judgmeni-debtors for 
recovery of possession was not barred. 

The subject is discuesed at. length at 
page 1116* of Kumara Goundan v.Thena- 
raya Reddi (12). It was said there as follows: 

“I find it difficult to follow this ground of 
distinction, In the ‘first place, if it is 
conceded that the order becomes useless 
and inoperative when the attachment ceased 
within one year of the order, thie isa 
concession not allowed by the literal read- 
ing of the section. Secondly, if the 
operativeness of an order on 2 claim | peti- 
tion is to be regarded a8 conditional on the 
continuance of the attachment, it is 
difficult to see why the cessation of the 
attachment within cne year should destroy 
the operativeness and the cessation of it 
beyond one year should have, just the 
opposite effect merely because a suit to set 
aside could not be brought more than one 
year after the date of the order. It seems 
tome a novel legal conception. Thirdly, 
the fact that the decrees were paid off 
within one year seems to be an accident. 
Not one of the eight Judges laid any 


‘emphasis on the fact. ‘The only difference 


1 can see between the two cases (the raising 
of the attachment within one year and ths 
raising of it beyond one year) is that in the 
former case, the unsuccessful claimant who 
waits incurs no risk as he knows for certain 
within one year that the attachment in 
execution of it has ceased to exist and in the 
latter he takes a risk by-not suing as he 
cannot be certain that the attachment will 
be raised. ButIdo not see why when the 


-event, on which he takeshis chance, viz.,-the 


cessation of the attachment by payment of 
the decree or for any reason, happens, he 
‘should not take advantage of it simply 
because he took risks in so waiting. This 
distinction has not been approved by 
Seshagiri Aiyar,J.,in Vedalingam Pillai 
v. Veerathal (10),” ane 

This seems to me to lay down the correct 
law. The order under O. XXI, r. 63, Civil 
Procedure Oode, is conclusive in the sense 


(11) 30.1. J. 381. 
(12) 87 Ind. Gas. 635; A. I. R. 1925 Mad. 1113; 48 M. 
L. J. 616; (1925) M. W. N. 406. 


~* Page of A. L. R. 1925 Mad— [Ea] 
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that it cannot be agitated again in the 
execution proceedings in which it was 
passed unless a suit -is brought within one 
year of the date of the order, i, e. that itis 
conclusive as bətween the claimant and the 
decree-holder who is proceeding against the 
property. If, however, the decree-holder 
raise the attachment within a year 
obviously there is no reason why the 
claimant should institute a suit to set aside 
the order as there is no attachment in forces. 
So far this may be regarded as settled lav. 
I can see no difference if the attachment is 
raised after the termination of one ycar, 
It does mean that in those proceedings the 
claimant is running a risk aad will be 
estopped from contesting the decree- 
holder's right to proceed against the 
property butif the decres-holder doas not 
sell the property and the decree is satisfi- 
ed otherwise it seems to meto make no 
difference that the attachment was 
rasied more than a year after the date of the 
order on the claim. 

In my judgment the decision of the 
Courts below is correct and I dismiss the 
appeal with ests. 

4, Appeal dismissed, 


LAHORE HIGH COURT. 
MiIBOSLLANEOUS First Orvin APPEAL No. 913 
oF 1930, 

November 13, 1930. 

Present :—Mr. Justice Tapp. 

NUR DIN—Jopeament-Desror— 
APPELLANT 


Versus 
BULAQI MAL ann Sons—Drcram-HOLDERS 
— REBPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
65, 72, 84—Hzecution sale, when complete—Accept~ 
ance of bid by presiding officer, whether necessary— 
Bid of decree-holder—Leave to bid—Absence of ex- 
Press order dispensing with deposit, effect of. 

Under the rules of the Lahore High Court when 
the officer of the Court or such other person as the 
Court may appoint to conduct a sale as provided in 
r. 65, O. XXI, knocks down the property to the highest 
bidder such person must be deemed to have been 
declared to be the purchaser of such property and 
the sale is consequently complete. 

Where permission is accorded underr, 72, O. XXI, 
Civil Procedure Code, to a decree-holder to bid for or 
purchase the property, such permission impliedly 
dispenses with the deposit of the requisite 25 per cent. 
The absence ofan express order under sub-r. 2, r. 84 
exempting the decree-holder from the deposit of the 
requisite 25 per cent. of the amount of the purchase- 
money will not make the sale incomplete. 

Jai Bahadur Jha v, Matukdhari Jha (1), distina 


guished. 
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Miscellaneous first appeal from an order 
of the Sub-Judge, First Olass, Lahore, dated 
the 22nd January, 1930. 

Mr, Obedullah, for the Appellant. 

Mr. Tirath Ram, for the Respondents, 

JUDGMENT.—A two-thirds share of a 
house belonging to the petitioner Nur Din 
was sold in execution of a decree held by 
the respondents Bulaqi Mal and Sons 
against him and this property was put to 
sale on 16th September, 1929, The decree- 
holders obtained the permission of the 
Court to bid for the property under r. 72, 
O. XXI, and the property was duly knocked 
down to them, theirs being the highest bid 
for Rs. 20,000 on the date mentioned above, 
On 22nd October, 1929,the judgment-debtor 
made an application under r. 90, O. XXI, 
for the setting aside of the sale on the 
ground of material irregularity in pub- 
lishing and conducting it, This application 
has been dismissed by the learned Sub- 
ordinate Judge on the ground that it 
is barred by time having been made 
more than 30 days after the date of the 
sale. 

The learned Oounsel for the appellant- 
judgment-debtor contends on the strength 
of the ruling reported as Jai Bahadur Jha 
v. Matukdhari Jha (1), that the date of the 
sale is that on which the highest bid 
offered has been accepted by the presiding 
officer of the Oourt concerned. It appears 
that there are certain rules of the Patna 
High Oourt in force which require that the 
highest bid made at a Oourtasale should be 
accepted by the presiding officerof the 
Oourt ordering the sale and,presumably that 
until such acceptance is recorded the sale is 
not complete, Iam not aware of any such 
rules made by this Oourt in sonnexion 
with the sale of property in execution of 
decrees and consequently when the officer 
of the Oourt or such other person as the 
Oourt may appoint to conduct a sale as 
provided in r.65, O. XXI, knocks down 
the property to the highest bidder such’ 
person must, in my judgment, be 
deemed to have been declared to be the 
purchaser of such property and the sale ig 
consequently complete. The further con- 
tention of the learned Oounsel for the 
appellant-judgment-debtor- that there was 
no expreesorder under sub-r. 9, r. 84 ex. 
empting the decree-holder from the depo- 
sit of the requisite 25 per cent of the amount 
of the purchase-money and that this makes 
the sale incomplete is, in my opinion, 

1) 76 Ind, Oas. 113; A. I. R. 1923 Pat, 525; 2 Pat, 548; 
(1930) Pat. 190; £ P, Ly T; 498, 
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devoid of any force. Sub-rule 2 does not 
require the making of such an order and 
where permission is accorded under r. 72 
to adecree-holder to bid for or purchase 
the property such permission impliedly 
dispenses with the deposit of the requisite 
25 percent, This.so far as my experience 
goes is the practice followed by all Courts 
in this province. 

For the above reasons I would hold that 
the date of the sale is 16th September, 1929, 
and as the application to set aside the sale 
on the ground of material irregularity was 
made on 22nd October, 1929, it was rightly 
held to be barred by time. The appeal 
fails and is dismissed with costs. 


A Appeal dismissed. 
LAHORE HIGH COURT. 
Sroonp Orvin Apreat No. 1881 oF 1930. 
February 17, 1931. 


Present:—Mr. Justice Addison. 
THAMAN SINGH—PtarntirF— 
APPELLANT 
| versus 
JIWAN SINGH AND anoTHBR— 
DegFrEenDANTa— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100, O, XLI, 
r. 2?—Refusal to admit additional evidence in appeal 
—Diseretion—No ground for second appeal. 

A party toan appeal is not entitled to produce 
additional evidence in appeal as of right but the 
Court may in its discretion admit additional evidence. 
Where the Gourt has exercised this discretion and 
refused to admit additional evidence it cannot be 
said that a substantial error or defect in procedure 
has taken place which affords a ground for second 
appeal. [p. 229, col, 1.] 

Vaithinatha Pillat v. Kuppa Thevar (1), Ram 
Piari v. Kallu (2)and Durga Prasad v. Jat Narain 
(3), referred to. 


Second appeal from a decree of the 
District Judge, Ferozepore, dated the 
19th July, 1930, affirming that of the 
Subordinate Judge, Third Olass, Muktsar, 
dated the znd June, 1930. 

Mr. Shamair Chand, for the Appellant, 

Mr, M. A. Ghani, for the Respondents. 

JUDGMENT.—This was a suit by the 
. plaintiff for a declaration that a mortgage 
by Kaka Singh of his occupancy tenancy for 
Rs. 700 to Jiwan Singh should not affect 
his reversionary rights as it was without 
consideration and necessity. Jiwan Singh, 
the mortgagee, admitted that the plaintiff 
and Kaka Singh were related in the second 
or third degree but he denied knowledge 
as to whether the land was ancestral and 
he also denied that he knew that Dial 
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Singh was thecommon ancestor ofthe plaint- 
iff and the mortgagor. The first issue framed 
by the trial Court was whether the occu- 
pancy rights in the land were ancestral 
qua the plaintiff andthe second defendant. 
This issue is clear enough and it was for the 
plaintiff to establish that the common 
ancestor held the land. He did establish 
that one Dial Singh held the land but 
thereis no evidence that this Dial Singh 
was the common ancestor of the plaintiff 
and defendant No. 2. For this reason 
the suit was dismissed and the District 
Judge dismissed the appeal. 

The District Judge was asked to admit 
a copy of a pedigree-table, taken from the 
Revenue Papers, to establish that Dial 
Singh was the common ancestor of plaintiff 
and defendant No.2 but he declined to do 
soas he was of opinion that it should have 
been produced at the trial and he refused 
to allow it to be brought on the record 
during the arguments in his Court. 
Against this decision the plaintiff has pre- 
ferred this second appeal. 


The finding is one cf fact and no second 
appeal will lie unless it can be said that 
there was a substantial error or defect in 
the procedure provided by the Oivil Proce- 
dure Code or by any ctherlaw for the time 
being in force, which might possibly have 
produced error or defect in the decision 
of the case upon the merits. Now, under O. 
XLI, r. 27, the parties toan appeal shall not 
be entitled to produce additional evidenze 
whether oral or documentary, in the Appel- 
late Court. But if the Court from whose 
decree the appeal is preferred has refused 
to admit evidence which ought to have 
been admitted or the Appellate Oourt 
requires any document to be produced or 
any witness to be examined to enable it to 
pronounce judgment, or for any other 
substantial cause, the Appellate Oourt may 
allow such evidence or document to be 
produced, or witnees to be examined. As 
already pointed out, the District Judge 
declined to allow the pedigree-table to be 
produced at that late stage before him and 
there is abundant authority that no appeal 
lies from a refusal by the lewer Appellate 
Court to admit fresh evidence under the 
rule in question, The principal ruling on 
this question is Vaithinatha Pillai v. Kuppa 
Thever (1). The Allahabad High Oourt in 
Ram Piari v. Kallu (2)and Durga Prasad v. 


(1) 53 Ind, Cas, 274; 42 M. 787; 10 L. W. 122; 37M. 
L. J. 125; (1919) M. W. N. 525; 26 M, L. T. 246 (F.B.), 
(2) 23 A, 121; A, W. N. (1901) 11. 
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Jai Narain (3) has laid down the rule that 
& party to an appeal is not entitled to pro- 
duce additional evidence in appeal as of 
right but the Oourt may in its discretion 
admit additional evidence, Where the 
Court has exercised this discretion and 
refused to admit additional evidence it 
cannot be said that a substantial error or 
defect in procedure has taken place which 
affords a ground for second appeal. 

In the present case the lower Appellate 
Oourt did exercise its discretion and refus- 
ed to admit the pedigree-table in the exer- 
cise of that discretion. That being so, 
though this may be a hard case, I must 
hold that no second appeal lies. I, there- 
fore, dismiss this appeal but make no order 
as to costs here. 


å. Appeal dismissed. 
(3) 9 Ind. 265; 33 A, 379; 8 A. L. J. 175. 





LAHORE HIGH COURT.. 
MISORLLANEOUS First Ovi, APPRAL 
No. 1785 or 1929, 
February 25, 1931. 

. Present:—Mr. Justice Addison, 
Chaudhuri SURJ AN—JUDAMENT- 
DEBTOR—APPELLANT 


i versus 
TEGH BAHADUR SINGH—Dzorre- 
HoLDER, SARDARI LAL anv orazrs— 
J UDGMENT-DEBTORS—RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900)— 
Decree for sale of property—Objection that judgment- 
debtor ts agriculturist and porperty is not saleable, 
whether can be raised in execution—Civil Procedure 
Code (Act F of 1908),0. XXI, r. 16—A pplication by 
transferee of decree for execution—Plea of benami 
transfer—Bringing transferee on record, effect of. 

Where a decree orders thesale of a certain prop- 
erty for the realisation of a debt, the objection that 
the judgment-debtor isan agriculturist and the prop- 
erty cannot be sold in execution by virtue of the pro- 
visions of the Punjab Alienation of Land Act, cannot 
be raised in execution proceedings. [p. 229, col. 2; Pp. 
230. col. 1.] 

Gheru Mal v. Uda (1), distinguished. 

An execution sale was set aside and the executing 

Court, in the presence of the judgment-debtor’s 
Pleader,ordered that the name of a person who claimed 
to be'a transferee of the deoree be brought on the re- 
‘cordand that he should apply for execution on the 
same day. The transferee applied for execution a few 
days later, and the judgment-debtor contended that he 
was only abenamidar of another judgment-debtor : 
. Held, that the fact that the transferee’s name had 
been brought on the record did not preclude the exe- 
cuting Court from deciding whether the transferée 
was only a benamidar as alleged by the judgment- 
débior. [p. 230, col. 1.] 

Miscellaneous first appeal from an order 
ofthe Senior Subordinate J udge, Gujran- 


wala, dated the 25th June, 1929, 


SURJAN V, TEGH BAHADUR SINGH, 


229 


Mr. Mukand Lal Puri, for the Appellant. 

Dewan Mehr Chand, for the Respondents. 

JUDGMENT.—A  non-agriculturist 
mortgaged his land to a certain person as 
he had every right todo. He then sold the 
equity of redemption and the present ap- 
pellant has become owner of that equity of 
redemption by a successful suit for pre- 
emption. The mortgagee sued him on his 
mortgage and there was a compromise 
‘decree in the usual terms except that in- 
stalments were fixed and there were certain 
other condititions not included in O, XXIV 
of the Oivil Procedure Code, In execution 
of this decree the land was sold but the 
sale was set aside on the llth of March 
1929. On the 28th of March one Tegh 
Bahadur Singh, alleging that he purchased 
the decree from the original decree-holder, 
put in this application for execution and 
asked for the sale of the property. Two 
objections were taken by the judgment- 
debtor. The first was that as he was a 
member of an agricultural‘ tribe the land 
could not be sold in execution of the decree 
by virtue of the provisions of the Punjab 
Alienation of Land Act. The executing 
Court rejected this objection on the ground 
that it could not be taken in the executing 
Court as the sale of the property was order- 
ed by the decree which could not he ques- 
tioned on this score in the executing 
Court, The second objection was that the 
vendee of the decree was merely a benami- 
dar purchaser and that the decree was in 
reality purchased by another judgment- 
debtor who had employed this means to 
injure the appellant. .The Judge refused 
to go into this question on the ground that 
the order of the predecessor dated the llth 
of March, 1929, was conclusive and could 
not be reviewed. It was accordingly order- 
ed that the sale should proceed and against 
this decision this appeal has been prefer- 
red. ; 

There is obviously no force in the first 
objection that the executing Oourt could 
not sell the land ordered to be sold by the 
decree as it ‘belonged to a member of the 
agricultural tribe and thus could not be 
sold by reason of the provisions of the 
Punjab Alienantion of Land Act The 
mortgage in question was a perfectly valid 
one end was made bya non-agriculturiat. 
The appellant did not purchase the whole 
lend but only so much interestin the land 
as remained over after satisfying the mort- 
gege. No question, therefore, arises as 
regards selling the land of ån- agriculturist, 
But in any case I agree with the executing 
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Court that this objection cannot -be taken 
before it as the sale was ordered by the 
decree and not in execution proceedings. 
This differentiates the case from that 
reported as Gheru Mal v. Uda (1) where the 
Jand was stated and sought to be sold in 
execution of the decree. 

There is more force in the second objection 
thatitis necessary forthe second executing 
Court to investigate theobjection of thejudg- 
ment- debtor to the effect that the vendee from 
the decree-holder is merely a benamidar, 
By virtue of O. XXI, r. 16, Code of Oivil 
Procedure, the transferee of the interest of 
a decree-holder may apply for execution of 
the decree to the Court which passed it 
and the decree may be executed on his 
application provided that where the decree 
has been transferred by assignment notice 
shall be given tothe transferor and the 
judgment-debtor and the decree shall not 
be executed until the Oourt had heard 
their objection, if any, to its institution. 
Now, it is true that the Pleader of the 
judgment: debtor was present on the llth 
of March, 1929, when the transferee put in 
an application, but when he was asked 


as to the transfer the Pleader of 
the judgment-debtor stated that he 
had no instructions as regards that 


matter. He further stated that he,had no 
objection, however, to the previous sale 
being set aside as was proposed by the 
old decree-holder and his transferee. The 
Court accordingly ordered that the sale 
should be set aside and that the name of 
the transferee should be entered on the 
record and that he should put in an appli- 
cation for execution that very day. He did 
not do so, however, until the 28th of March, 
whereupon notice issued to the judgment 
debtor who immediately took the objection 
in question. It seems to me that the Oourt 
meant by its order of the 11th of March that 
the transferee should put in an application 
for execution so as to allowthisnoticeto issue 
to the judgment-debtor. The fact that the 
Court on the llth of March, 1929, ordered 
the name of the transferee to be entered 
on the record does not affect the case. It 
was only when the transferee applied for 
execution that notice must go. That seems 
to be the reason why the transferee was 
ordered to apply for execution that day. 
In the circumstances described I am of 
opinion that the executiug Court must 
hear and decide the objection of the judg- 
ment-debtor as to the benami nature of the 


(1) 127 Ind. Oas#858;31 P. L. R. 191; 
Lah, 628, 191; A.I. R, 1930 
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transaction. I accordingly accept the ap- 


. peal on this ground and direct the execut- 


ing Court to do so. I make no order as to 
costs of this Court as the first objection 
taken was frivolous and vaxatious, 

A. Appeal accepted. ` 


LAHORE HIGH COURT. 
Friest Cryin APPEAL No. 2810 or 1926. 
February 5, 1931. 

Present :—Mr. Justice Harrison and 
Mr. Justice Tek Chand, 
Musammat BASHIRAN—PLAINTIFE— 

nt APPELLANT 
Se versus’ `` poe A 
MUHAMMAD ZAHUR AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Punjab Laws Act’ "(IV of 1872), s. 
law applicable to—Onus of proof. 

Under the Punjab Laws Act in all -casos it lies 
upon the person asserting thathe is ruledin regard 
to a particular matter by custom, to prove that he is 
go governed, and not by personal law, and further 
to prove what the particular custom is. [p. 231, col, 


Abdul Hussain Khan v. Sona Dero (1), Dava Ram 
v. Sohel Singh (2) and Vaishnoo Dittiv. Rameshri 
(3), relied on. i 

Where the main occupation of the members of a 
family for generations has been service and not agri- 
culture the mere fact that the parties are Arians is 
insufficient to establish that they follow custom and 
not Muhammadan Law. [p. 232, col. 2.] wes 4 

Firat appeal from a decree of the Seuior 
Subordinate Judge, Ambala, dated the 


Tth October, 1926. 
Messrs. Muhammad Amin and Parkash 


$—Ariana, 


‘Chandra, for the Appellant. 


Mesers. N. C. Pandit and J. R, Agnihotri, 
for the Respondents. 


JUDGMENT. | 
Tek Chand,J.—One Wali Muham- 
mad, retired Sub Inspector of Police, resi- 
dent of Ambala Cantonment, died in 1924, 
leaving him surviving a childless widow 
Musammat Bashiran plaintiff, and two sons 
named Muhammad Zahur and Muhammad 
Manzur and a daughter Musammat 
Iqbal Ara Begum, from predeceased wife. 
His father Rahim Bakhsh was alsojalive 
at the time of his death. 
In July 1925 Musammat ‘Bashiran 
brought a suit against her step-sons, step- 
daughter and father-in-law for a declar- 


_ ation that under Muhammadan Law she was 


‘entitled to recover one-fourth of 
Rs, 48,024-7 (with interest), which stood 
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in the name of the deceased in the follow- 
ing Banks :— 


- The Imperial Bank of India ; 
The Alliance Bank of Simla ... 3,943 0 
Amount of pension from the 
Government Traasury ` ts 437 0 
The Post Office Savings Bank 4,911 0 


In the plaint the deceased was described 
as a Sheikh by caste. 

The suit was contested by defendants 
Nos.1 and 2 only, who pleaded that the 
deceased was an Arain and not Sheikh, and 
that in matters of succession the family 
did not follow Muhammadan Law but was 
goverened by custom under which the 
plaintiff was entitled to maintenance only. 
The correctness of the amounts stated by 
the plaintiff to be due to the deceased from 
the Imperial Bank of India, the Treasury 
and the Saving Bank, was admitted, but 
it was pleaded that the amount in deposit 
in the Alliance Bank was Rs. 1,466 and not 
Rs, 3,943, as given in the plaint. On these 
pleadings the following issues were framed: 

1. Whether the deceased Wali Muham- 
mad belonged to a Sheikh or to an Arain 
family? 

2. Whether in matters of inheritance the 
family follows the custom of Arain agri- 
culturists or the Muhammadan Law? 

3. Is the plaintiff entitled toa share or 
to mere maintenance ? 

4, To what relief is she entitled ? 

The learned Subordinate Judge held 
that the deceased was an Arain, and that 
he was not-governed by Muhammadan Law 
but by custom, under which the plaintiff was 
not entitled toa share in tne estate of her 
deceased husband but was entitled to 
maintenance only. On these findings the 
suit was dismissed. From this decision 
the plaintiff has preferred a first appeal 
to this Oourt 

The finding that the deceased was an 
Arain and not a Sheikh has not been 
contested before us, as indeed it could not 
bein face of the overwhelming evidence 
on the record. The sole question requiring 
decision, therefore, is :whether succession 
to the property of the deceased is to be 
according to Muhammadan Law or agricul- 
tural custom. The evidence produced 
by both parties is extremely vague and 
not single well-ascertained instance has 
been proved by either side, which might 
be helpful in determining the rule of 
succession followed in the past in this 
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family or among the relative of the de- 
ceased. There is a total absence of docu- 
“mentary evidence on the point while the 
oral testimony is of the vaguest poasible 
kind. Some of the witnesses, no doubt, 
make bald statements that custom or per- 
sonal law was followed on some occasions 
but they fail to give any particulars of the 
property is left by the persons concerned 
or the circumstances existing at the time 
when succession opened out. This evidence 
is, therefore, of no value whatever and both 
Counsel very frankly and properly admit- 
ted before us that in this state of the 
record the decision of the case mustrest 
on the proper allocation.of burden of proof, 

The question, on which side the initial 
onus lies in a case of this kind, in view of the 
provisions of s. 5 of the Punjab Laws Act, was 
the subject of much judicial controversy in 
the Punjab for several decades. The 
matter has, however, been settled definitely 
and authoritatively by the proncuncement 
of the Judicial Committee in the well-known 
case of Abdul Hussain Khan v. Sona Dero 
(1) where their Lordships approved of the 
following exposition ofthe law by Robert- 
son, J., in Dava Ram v. Sohel Singh (2): 
“In all cases it appears to me under this 
Act (Punjab Laws Act), it lies upon the 
person asserting that he is ruled in regard 
to a particular matter by custom, to prove 
that he is so governed, and not by personal 
law, and further, to prove what the par- 
ticular custom is. There is no presumption 
created by the clause in favour of custom; 
on the contrary, itisonly when the custom 
is established that it is tobe the rule of 
decision. The Legislature did not show 
itself enamoured of custom rather than 
law nor does it show any tendency to ex- 
tend thé ‘principles’ of custom to any 
matter to which a rule of custom is not 
clearly proved to apply. It is not the 
spirit of Oustomary Law, nor any theory 
oi custom or deductionsfrom other customs 
which is to be arule of decision, but ‘only 
any custom applicable to the parties 
concerned......... ‘and it, therefore, ap- 
pears to me clearthat when either party 
to a suit sets up ‘custom’ as arule of de- 
cision, it lies upon him to prove the custom 
which he seeks to apply; if he fails to do 
so cl. (b) of s. 5 of the Panjab Laws Act, ap- 
plies, and the rule of decision must be the 

(1) 43 Ind. Oas. 306; 45 O. 450 at pp. 458, 459, 16 A. 
L. J.17;4 P. L. W.27; 34M. L.J. 48; 22 0. WN. 
353; 23 M. L. T. 117; 27 O. L. J. 240; 1 P. L. R. 1918; 
20 Bom. L. R, 528; 12 S, L R. 104; 45 I. A. 10 (P.Q). 
a 110 P. R. 1906; 31 P. L. R. 1907; 59 P. W. R. 
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personal law of the parties subject to the 
other provisions of the clause”. 

Again in the recent case of Vaishno Ditti 
v. Rameshri (3) the same high Tribunal 
ruled-that s. 5of the Punjab Laws Act 
raised “no presumption that to be governed 
by custom rather than by their personal 
law, and that the personal law of the 
parties must be applied unless the custom is 
proved”. 

On these authorities Mr. Nanak Chand 
Pandit for the respondents admitted that 
the initial onus was on his clients to show 
that the parties were governed by custom, 
but he contended that the onus was dis- 


charged by proof-of the fact that the 


‘deceased was an Arain, which is one of 
the dominant agricultural tribes of the 
province. There is, howe7ər, no proof that 
the family ever formed part ofa village 
community, and it was admitted by 
Rahim Bakhsh, father of the deceased, 
that so far as could be ascertained his 
forefathers never owned agricultural land. 
He deposed that ‘his ancestors originally 
belonged to Sirsa, from where they migrat- 
ed to a place called Samana in Patiala 
territory and that they lived there for 
over 150 years, He was unable to state 
definitely what profession they followed 
at Samana, and it is significant that nota 
single instance from amongst the Arain of 
Samana has been proved, in which custom 
had been followed. The oldest ancestor 
whose name is known, is Manga, the great 
grandfather of Rahim Bakhsh and admit- 
‘tedly he did not own land, but was either a 
labourer or a cultivator—a matter on which 
Rahim Bakhsh is notcertain, Manga’s son 
Abdulla alias‘Nigahiya alsoowned no land, 
nor is he shown as having had anything 
todo with the plough, Suleman, the father 
of Rahim Bakhsh, was employed in the 
Patiala Police, and Rahim Bakhsh himself 
began life as a Munshi under the Sidhowal 
Chiefs, with whom he served from 1872 to 
1912, when he went over to the Reis of 
Arnauli for another ten years. His brother 
Fateh Muhammad migrated to Sannor and 
he also took up service as a Munshi with 
the Sidhowal Reis. Wali Muhummad de- 
ceased was, as stated already, a Sub- 
Inspector of Police and on retirement had 
settled at Ambala Oantonment, His 
brother Muhammad Sharif (P. W. No.2) 
is still alive and makes his living by work- 


(3) 113 Ind. Oas. 1;10 Lah. 86;29 P, L.R, 654; A. 
I. R. 1928 P, O, 294;'55;M.L. J, 746;28 I. W. 908; 
49 0. Ld. 38; 65 T 
(P.O). 
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ing as a petitioi-writer ` at Fatehpur in’ 


. the Karnal District, Another member of 


the family Mazhar Alim (P. W. No. 3) is 
also 2 Sub-Inspector in the Police depart- 
ment. It is true, that some of these persons 
have recently purchased land as an in- 
vestment for the : money earned by them in 
service, butit is abundantly clear that none 
of them has ever followed agriculture as a 
profession. The main occupation of the 
members of the family for generations 
has been service and they are not shown 
to have anything in common with agricul- . 
tural communities. In these circumstances 
the mere fact that they belong to the 
Arain tribe is,in my opinion, insufficient 
to establish that they follow custom and 
not Muhammadan Law. .l am, therefore, 
unable to accept the finding of the Sub- 
ordinate Judge on issue No. 3 and dis- 
agreeing with him, hold that the plaintiff 
is entitled to receive. her share under 
Muhammadan Law, out of the estate of her 
deceased husband. 

It is conceded by Counsel for the plaint- 
iff, that under Muhammadan Law: the 
plaintiff's share is 1-8th and not.1-4th as 
erroneously claimed in the plaint. As to 
the deposits held by the deceased in the. 
various Banks, the only disputed item is 
the amount in deposit with the Alliance 
Bank of Simla, In the plaint this was 
stated tobe Rs. 3,943 but in the jawab- 
dawa the contesting defendants alleged 
that it was Rs. 1,466 only. The plaintiff: 
has led no evidence in support of the 
allegation in the plaint and, therefore, the 
figure admitted by the defendants must be 
taken as correct. . 

On these findings the appeal must be 
accepted, the judgment and decree of the 
learned Senior Subordinate Judge set 
aside, and a decree passed in favour of 
the plaintiff declaring that she is entitled 
to receive 1-8th share of the amount stand- 
ing in the name of her deceased husband 
Wali Muhammad in the Imperial Bank 
of India, the Government Treasury and 
the Post Office Savings Bank as given in 
the plaint and also 1-8th share out of 
the dividends paid or payable by the 
Liquidators of the Alliance Bank of Simla 
on the deposit of Rs. 1,466 which the 
deceased had in that Bank. 

The appellant shall get half of her costs 
in both Courts. ‘ 

Harrison, J.—I agree. 

A. Appeal accepted. 


A, 407; (1929) IM. W. N. 5 `` 
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. LAHORE HIGH CORT. 
Sgeonp OIVIL APPEAL No. 24/0F 1929. 
ee January 26, 1931 ave 
‘Present :—Sir Shadi Lal, |, Ohief 
-- Justice and Mr. Justice Gorm Walker. 
. GANPAT RAI AND orauxe/EFENDANTS 
7 —APPELLANTS 
. versus | 
SAIN DAS AND orHmrs~LAINTIFFS 
—REsPONDEN! 
Party wall—Erection of supericture by one co- 
owner over half the wall—Injuson—Right of each 
co-owner to use of whole width Wart. 
“A party wall belonging to +mdjacent owners as 
tenants-in-common: cannot Treated as a wall 
divided longitudinally inte twérips, one belonging 
to each of the neighbouring ows. Each co-owner 
is entitled to the use of the ye width of the top 
of the wall, subjeet to'a simj Tight ii of the other 
“and the construction of a ne‘7all-on‘half the width 
by one of them can be restrad hy an injunction at 
‘the instance of the other. 
Watson v..Gray (1), referro : 
Second appeal from decree of the 
Additional District. 1dge, Hoshiarpur, 
dated the 17th July, 1), affirming that of 
the Subordinate Jge, Fourth Olass, 
Hoshiarpur, dated thth April, 1929, 
Mr. Jagan Nath Ajrwal, for the Appel- 
lants. Boon 
Mr. Mehr Chand ahajan, for the Re- 


. spondents, . 

j JUDMENT. 

Shadi Lal, Cc, -The facts relevant to 
the question of lay'volved in this appeal 
may be shortly std. The plaintifis and 
the defendants ar*ners of two adjoining 
houses separatedy 2 wall which belongs 
to both the part 28, Owners-in-common. 
The defendants Je raised the height of 
the wall with View -to building a 
superstructure ctheir tenement, but they 
have done it witt the permission of the 
plaintiffs, Mu A 

The questiorises whether the action of 
the defendanteDstitutes a violation of the 
plaintiffs’ righ and whether the plaintiffs 
can ask for a 8ndatory injunction. The 
facts warrant? finding that the plaintiffs 
have been ov@ by the defendants from 
the poasessict the common wall and are 
ehtitled to Move the obstruction. The 
leading auTity on the subject is the 
judgment iY @tson v. Gray (1) in which 
Fry, J., lai Wn the rule that, if one of the 
two tenanti-common of a wall between 
two adjoins houses excludes the other 
from the rot it by placing an obstruction 
on it, thetly remedy of the excluded 
tenant igremove the obstruction. This 


1) (1880 Ch. D. 192; 49 L. J. Ch, 243; 42 L. T. 
ogi. as W438; 44 I. P: G37- 
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rule has been followed by the High Qourts 
‘in India, vide, inter alia, Kanakayya v. 
Narasimhulu (2), Ikram Ullan Khan v. 
Muhammad Yunis Ali Khan (3) and Basant 
Singh v. Shhibba Mal (4). We are not 
concerned inthe present case with the 
question whether a wall built on the top of 
a common wall by one co-owner with the 
consent or acquiescence of the other co- 
owner should be treated as the joint 
property of both the parties or the sole 
property of the person who built it; and it is 
unnecessary to refer to the decieions dealing 
with that question. 

The learned Counsel for the appellants, 
however, contends that, as the defendants 
have not occupied the whole of the width 
of the top ofthe common wall, but have 
confined themselves to that moiety of the 
wall which is on the side of their own house, 
and left the other mority to the plaintiffs, 
the latter have no cause for complaint. To 
this contention Lam unable to accede. As 
pointed out above, this is a case of a party 
wal) of which the two adjoining owners are, 
to use the phraseology of the English Law, 
tenants-in-common; and the wall eannot be 
treated as a wall divided longitudinally 
into two strips, one belonging to each of 
the neighbouring owners. The plaintiffs 
are, therefore, entitled to the use of the 
whole width of the top of the wall subject 
to a similar right of the defendante, and the 
construction of the new wallon half the 
width amounts to an ouster in so far as the 
width occupied by the defendants is 
concerned. As observed by Orompton, J., in 
Stedman v. Smith (5) “you certainly had no 
longer the use of the same wall; you could 
not put flower pots on it, for instance, 
Suppose he had covered it with broken 
glass,so as to prevent your passing along 
it, as you were entitled to do.” The learned 
Judge further says “the plaintiff is excluded 
from the top of the wall; he might have 
wished to train fruit trees, there, or to 
amuse himself by running along the top of 
the wall.” These observations apply to the 
present case, and there can beno doubt 
that the defendants have excluded the 
plaintiffs from the use ofone-halfof the 
top of the wall, to which they were entitled. 

The Courts below have rightly granted 


the mandatory injunction. The appeal 
(2) 19 M. 38. 
(3) 30 Ind. Cas. 33; 13 A. L. J. 473. 
(4) 107 Ind. Oas.481; 10 Lah. L. J. 17, 
(5) (1857) 3 EL & Bi.1; 26 L. J, Q. Be 31433 Jur, 


(N.8.) 1248; 112 R. R. 446. 
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preferred by i.e defendants is, therefore, 
dismissed with costs. i 

Gordon Walker, J.—I concur, 
OA Appeal dismissed. 


LAHORE HIGH COURT. 
OvıL REFERENCE No. 3 or 1930. 
February 4, 1:31, 

Present :—Mr. Justice Addison and 
Mr. Justice Bhide. 

Inthe matter of COMPENSATION FOR THE 
Lire or MUNSHI RAM. 

Workmen's Compensation Act (VIII of 1928), s.2 (1) 
(d)—'Adopted daughter'—Right to eompensation— 
‘Dependent’, meaning of—Interpretation of Statutes— 
Meanings of words—Punjab Customary aw—Adop- 
‘tion, effect of. 2 

‘An ‘adopted daughter’ doesnot come within the de- 
finition of a ‘dependent’ as given in s. 2 (1) (d) of the 
Workmen's Compensation Act, and is not, therefore, 
entitled to receive any compensation asa dependent 
cunder,the said Act. . 235, col, 1.] 

Tt ig an established principle that words in a Statute 
are ta be construed in their ordinary sense unless 
there is any clear indication to the contrary. [tbid.] 

Per Bhide, J.—Even the status of an “adopted son” 
under Gustomary Law isnot thesame asthat of a 
natural son. Under Oustomary Law, the so called 
adoption is usually inthe nature of an appointment 
of anheir. Such an appointed heir does not stand 
on the same footing as a natural son, [p. 235, col, 


2. 

Gage referred under s. 27 of the 
Workmen's Compensation Act of 1923, by 
the District Judge, Multan, with his No. 380 
of 28th January, 1930, for orders of High 


Court. 
ER 


ORDER. 

Jai Lal, J.—(May 15, 1980).—Thie isa 
reference under s. 27 of the Workmen's 
Compensation Act, 1923, made by the Senior 
Subordinate Judge, Multan, acting as a 
Commissioner under that Act. It appears 
that one Munshi Rama Washout Jamadar 
met with an accident at the Khanewal Rail- 
way Station Shed and died as a result there- 
of. It seems that compensation proposed 
to be paid to the dependents of the deceas- 
ed has been deposited with the Oommis- 
sioner under s. 8 of the Act which provides 
that compensation payable in respect of a 
workman whose injury has resulted in death 
shall be deposited with the Commissioner 
and that any sum so deposited shall be 
apportioned among the dependents of the 
deceased workman or any of them in such 
proportion as the Oommissioner thinks fit, 
or may in the discretion of the Oommis- 
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sioner, eee to any one such depen- 
dent. 

The expision ‘dependent’ is defined in 

s. 2 (1) (2) the Act to mean “any of the 
following Ntives of the deceased work- 
man, nany, a wife, husband, parent, 
minor s0D,\nmarried daughter, married 
daughter W\is a minor, minor brother 
or unmalriedster, and includes the minor 
children of deceased son of the workman 
and where Uparent of the workman is 
alive, a Pirnal grand-parent.” The 
claimant in i present case is a minor 
daughter of orShadi Ram, a brother of 
Munshi Ram. ‘ig alleged that this girl, 
named Musam¢ Rikhi, was adopted by 
Munshi Ram dogged as his own child, 
The Commissio: apparently is of opinion 
that Musammatikhi under the circum- 
stances must be smed to be the depend- 
ant of Munshi Rahaving been adopted by 
him. He considethat “such adoptions are 
the usual practi: and custom in this 
country and a chilgg person usually makes 
such adoption anggyally selects the ad- 
opted person from > line of his brother." 
_ The definition ‘dependent’, however, 
18 exhaustive and Bstly speaking Musam- 
mat Rikhi cannot be within the defini- 
tion of an “unmarridaughier” or a mar- - 
ried daughter, whdg a minor of the 
deceased Munshi Raj Iam aware of no 
law under which \he adoption of a 
female in this provid has been recognis- 
ed. It would furthebe observed that 
there is no provision wW regard to a daugh- 
ter inthe General Ol®æs Act such as is 
to be found in s. 33) which provides 
that a son includes opted: son where 
the personal law of théarties admits of 
such‘an adoption. I atmerefore, inclined 
to hold that Musamm, Rikhi is not a 
dependent of Munshi m within the 
meaning of the Workmy Compensation 
Act, 1923, The questic:however, is an 
important one and a m, authoritative 
decision on it is desirable. therefore, send 
this reference to a Divisi Bench. 4 


Mr. Ram Lal Anand,» Musammat 


Rikhi, Respondent, | 
Ad 5 One Mii 
dison, J.—Une hi R 
subordinate Railway offic at Khene. 


wal, was killed in an ident there. 
The Railway proposed compehjon amount- 
ing to Rs. 1,650 and pointed cthat Sadhu 
Ram, the major brother of 1 deceased 
claimed the compensation.yhen the 
matter came before the Omissioner 
Sadhu Ram stated- that he in Tity .claim~ 
\ s 


| 
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ed the money not for himself but for his 
minor-daughter Musammat Rikhi who had 
been ddopted by the deceased. The Commis- 
sioner has found that she was so adopted 
but has referred the case under s, 71 of the 
Workmen’s Compensation Acton the ques- 
tion as to whethera dependent as defined 
in ‘the Act includéd an adopted daughter. 
The matter came before a Judge sitting 
alone and’as he was aware of no law under 
which an adoption of a daughter in this 
province has been recognised he referred 
the case to a Division Bench, 

-This is the first time that I have seen a 
finding to the effect that a daughter was 
adopted by any one in this province. No 
such adoption is recognised either in Hindu 
Law or under the Oustomary Law of the 
Punjab. Assuming, however, that this 
finding is correct that the deceased ad- 
opted the minor daughter of his brother, I 
am of. opinion that such an adoption 
would not make her a daughter with any 
legal status and she thus would not come 
within the definition of, ‘dependent’ as 
given in s. 2 (1) (d) of the Act. This defni- 
tion is as follows:— 

“(d) ‘Dependent’ means any of the follow- 
ing relatives of a deceased workman, name- 
ly, a wife, husband, parent, minor son, 
unmarried daughter, married daughter 
who isa minor, minor brother or unmarri- 
ed sister, snd includes the minor children 
of a deceased son of the workman and where 
no parent of the workman is alive, a pater- 
nal grand-parent:” 

It seems to me that this definition is 
exhaustive and that Musammat Rikhi can- 
not be held to come within the definition. 
It was for her to establish that an ad- 
opted daughter came within the definition 
and as such a daughter has no status of 
any kind, it cannot beheld that she does 
so, I would, therefore, hold that an adopted 
daughter is not entitled to receive the com- 
pensation deposited as a dependent. 

Bhide, J.—The sole point for decision 
in this case, is whether an “adopted daugh- 
ter“ comes within tha definition of a “‘de- 
pendent” as given ins. 2 (1) (d) of the 
Workmen's Compensation Act, 

It is an established principle that words 
in a Statute are to be construed in their 
ordinary Bense unless there is any clear ind- 
ication to the contrary. In the present in- 
stance, the definition of “dependent” .includ- 
es an unmarried “daughter” or a married 
“daughter” who is a minor, but there is 
nothing in the definition to suggest thai 
an “adopted daughter” is meant to be 
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included in the word “daughter.” In the 
General Olauses Act, 1897, the word “son” 
is defined so as to include an adopted son, 
where such adoption is recognised by the 
personal law of party concerned; but there 
is no such recognition given anywhere, to 
an “adopted” daughter. As a matter of 
fact, adoption of a “daughter” does not 
seem to be recognised either under the 
Hindu Law or the Oustomary Law as it 
prevails in this province and the learned 
Counsel who appeared for Musammat Rikhi 
the alleged “adopted daughter” conceded 
that he could cite no authority whatever 
in support of such an adopticn, The 
learned Subordinate Judge has held that 
Musammat Rikhi was adopted according to 
custom, but this merely seems to amount 
to a finding that the girl was brought up 
by the deceased. Even, if this be so, it was 
for her to establish that it conferred any 
“legal status” on her. This she has failed 
to do. Lastly it may be mentioned that 
even the status of an “adopted son” 
under Oustomary Law is not the same 
as thatof a natural son. Under Oustom- 
ary Law, the so called adoption is usual- 
ly in the nature of an appointment of an 
heir. Such an appointed heir does not 
stand on the same footing as a natural son 
(see e. g. paras, 48 and 49 of Rattigan’s 
Customary Law). It has been held that 
such an appointed heir is not a “male 
lineal descendant” within the meaning of 
that expression as used in s. 59 of the 
Punjab Tenancy Act [see Chajju v. Bhano 
1)|. The same reasoning would apply to 
the present case. Even if the status of 
Musammat Rikhi were similar to that of 
an “adopted son” under Oustomary Law, 
she could not be held to stand on the same 
footing asanatural daughter or to be in- 
cluded in the definition of the term 
“dependent” referred to above. I, there- 
fore, agree that “an adopted daughter” is 
not entitled to receive, as a dependent, 
any compensation under the Workmen's 
Compensation Act. 

A. Order accordingly. 

(1) 34 P. R. 1883. 
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LAHORE HIGH COURT. : 
First Oxvin Appaar No, 1116 or 1925, 
November 10, 1930. 
Present:—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 

KEHAR SINGH AND ANOTHER—DEFANDANTE 
', —ÅPPELLANTS 
versus 
Musammat BAOHNI—Praintisy— 
RESPONDENT. 


Customary Law (Punjab)—~Handal Jats of Ambala 
Districi—Suecession—Collaterals of third degree, whe- 


ther exclude married daughter. 

Among Handal}Jats of the Ambala District colla- 
terals of the third degree are not preferential heirs 
to the self-acquired property of a sonless Jat as 
against his married daughter. 


First appeal from a decree of the Senior 
Sub-Judge, Lyallpur, dated the 23rd March, 
1925, 


Messrs. Jagan Nath Bhandari and V.N. 
Sethi, for the Appellants. 

Messrs. Bihari Lal and Bishan Narain, 
for the Respondent. : 


JUDGMENT. 

` Tek Chand, J.—One Talok Singh a 
Handal Jat of Kharar Tahsil in the Ambala 
District was the grantee of a square of 
land in the Lyallpur Colony. He having 
fulfilled the conditions of the grant was 
recognized as an occupancy tenant of the 
land. In 1911 Talok Singh died sonless 
leaving him surviving a widow Musammat 
Ishar Kaur and a minor daughter 
Bachni. In January 1912 mutation of 
the occupancy tenancy was effected in favour 
of Musammat Ishar Kaur for life or till re- 
marriage. On 14th August, 1924, Musammat 
Ishar Kaur applied to the revenue authori- 
ties intimating that she had relinquished 
her interest in the lend in favour of her 
daughter Musammat Bachni (who was stili 
a minor but had married in the meantime) 
and praying that mutation be effected in 
her name. On objection by the defendants 
who are collaterals of Talok Singh in the 
third degree the application was rejected 
by the Collector on 14th November,31924, 

A few days later Musammat Bachni insti- 
tuted the present suit for a declaration that 
she was a preferential heir as against the 
defendants and that the latter had no right 
to object to the mutation of the land being 
effected in her favour. 

The suit was resisted by the defendants 
mainly on the ground that under custom by 
which the parties were governed collater- 
als of the third degree were entitled to 
succeed to the land in dispute in preference 
to the daughter’ of the original grantee, 


KEHAR SINGH vV, BACHNI, 


131 I. O. 1931 


They also pleaded that as Musammat Bachni 
had married and on the death of her hus- 
band inherited his property she was debar- 
red from succeeding to the property of her 
father, 

On these pleadings the following three 
issues were framed: 

(1) Are defendants the preferential heirs? 

(2) Has plaintiff inherited property of her 
hushand? 

(3) If so is she debarred from inheriting 
her father’s property? . 

The learned Subordinate Judge found 
issue No. 1 against the defendants, and as 
there was no evidence on issues Nos. land 3 
which were not pressed before him he 
passed a decreein favour of the plaintiff, 

The defendants have preferred a first 
appeal to this Oourt and we have heard 
Mr. Jagan Nath Bhandari on their behalf, 
Under s. 21 (b), Act V of 1912 as amended 
by Act IIT of 1920 succession to this tenancy 
isto be governed “as if it were agricultural 
land acquired by the original tenant Talok 
Singh. This being so the question arises 
whether among Handal Jats of the Ambala 
District collaterals of the third degree are 
preferential heirs to the self-acquired prop- 
erty of a sonless Jat as against his married 
daughter. The onus of proving this issue 
was rightly laid upon the defendants, Mr. 
Jagan Nath has drawn our attention to 
the entries in the riwaj-i-am of the Ambala 
District prepared in 1888, question No, 4 
of which deals the “circumstances under 
which daughters succeed.” This question 
and the answer given by the Jats as printed 
at page 35 of the paper-book does not 
specifically refer to non-ancestral property. 
The entry, therefore, is of no assistance 
whatsoever in determining issue No, 1, 
Reference was also made to pages 21 and 
22 of Whitehead'’s Customary Law of the 
Ambola District prepared in 1920, 

In this riwaj i am also no inquiry seems to 
have been held with regard to succession 
toself-acquired property. Thegentry, there- 
fore, must be taken to relate to ancestral pro- 
perty as has been ruled in a large number 
of decisions by the Ohief Court and this 
Court. There being no initial pre- 
sumption in favour of the appellants the 
case has to be decided on the evidence led 
at the trial. This consisted of the oral tes. 
timony of seven persons some of whom are 
Jais of the Handal gotand others of the 
Bhangu and Dhanoa gots of Ambala Dis- 
trict. These witnesses maks bald state- 
ments that daughters are excluded from 
succession to the self-acquired property of 
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their fathers by collaterals but they either 

cite.no instances in support .of the alleged 
custom or refer to events of which they 
have got very little personal knowledge and 
eannot furnish the necessary particulars. 
In none of the “instances” cited by them 
were the witnesses personally concerned 
and except in one case no effort was made 
to place on the record mutations or other 
revenue papers which might have thrown 
light on the circumstances under which the 
alleged succession took place. The only 
instances which was supported by docu- 
mentary evidence is that of one Man 
Singh whose widow Musammat Daya 
Kaur died in 1907 and the square held 
by her was taken by her husband’s brother 
Gian Singh. The mutation entry does not, 
however, show that any daughter was 
alive. On the other hand it is stated in 
it that there was no objector. More- 
over this mutation sanctioned in April 
1917 when succession to these tenancies 
was governed by Act III of 1893 under 
which a daughter had no right to suc- 
ceed tO an occupancy-tenancy held by 
her father. The instance, therefore, is of no 
value whatsoever. 
“With regard to‘other “instances” men- 
tioned by these witnesses the evidence 
is as stated already very meagre and 
inconclusive and it is not necessary to dis- 
cuss it at length. 

In my opinion the learned Senior 
Subordinate Judge has come to a cor- 
rect conclusion in holding that the col- 
laterals have no right to succeed to the 
square in question in preference. to Musam: 
mat Bachni daughter of Talok Singh de- 
ceased, The gift by Musammat ishar 
Kaur, widow of Talok Singh in favour of 
Musammat Bachni is, therefore, in the 
nature of a mere acceleration of succession 
and must be giveneffect to in spite of objec- 
tion by the defendants. 

Issues Nos. 2 and 3 were not argued 

before us and are not supported by any evi- 
dence led at the trial. 
“In my opinion the learned Subordi- 
nate Judge has rightly decreed the suit 
and I would dismiss the appeal with 
costs, 


Agha Haidar, J —I agree, 


A. Appeal dismissed. 
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LAHORE HIGH COURT. 
First Oivin ApezaL No. 712 or 1924, 
October 14, 1930. 
Present :—Mr. Justice Addison and 
Mr. Justice Bhide. 
TULSI RAM AND anotaua—DEFENDANTS— 
APPELLANTS 
versus 

NARAIN DAS—P ta1nTIFF—RESPONDERT. 

Hindu Law—Joint family—Self-acquisition—Onus 
of proof. 

In the case of a joint Hindu family having a 
nucleus of joint property the onus of proving thata 
certain property was acquired by ene of the members 
Without the help of thefamily funds is heavily on 
the party whoalleges it. [p. 238, col. 1.] 


First appeal from a preliminary decree of 
the Senior Sub-Judge Kangra, at Dharam- 
sala, dated the 22nd December, 1923. 

Lala Badri Das, R. B., Messrs. Anant Ram 
Khosla, Des Raj Mahajan and Amar Nath 
Chona, for the Appellants. 

Dr. G. C. Narang and Mr. J. N. Bhandari, 
for the Respondent. 


J UDGMENT.—The parties to this suit 
are members of a joint Hindu family, 
whose relationship will appear from the 
following pedigree table: 


MINAN 


Ram Cath 


Narain Das, 
plaintiff. 


Gauri 


l | 
( Wr 
Tulsi, Milkhi, 
defendant No. 1. defendant No. 2, 


The suit was for partition of certain 
property which was alleged to be joint. 
Defendants pleaded that the family prop- 
erty had been partitioned long before the 
suit and that the suit property belonged to 
them exclusively, with the exception of 
some land and houses which belonged to 
plaintiff alone. The trial Court found the 
issue in favour of the plaintiff and passed 
a preliminary decree for partition from 
which defendants have appealed. 

The sole point for decision in appeal is 
whether there was a partition of the family 
property before the suib as alleged by the 
defendants. The defendante’ oral evidence 
on the point was worthless. There was no 
documentary evidence forthcoming in sup- 
port of the alleged partition. The docu- 
mentary evidence produced by the plaint- 
iffon the other hand shows beyond any 
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doubt that the defendants’ story of the 
alleged partition inthe year 1906 is false. 
The plaintiff has produced certain letters 
written by Tulsi defendant No. 1 to his father 
Gauri in the year 1916 (Ex. P-4 or P-8) 
which clearly show that there had been no 
partition up to thattime. In these letters 
Tulsi Das urges his father to separate 
Narain Das as he desired and divide all 
things half and half: see e.g., Hx. P-6. In 
the same year the name of Narain Das was 
added in the revenue records as & co-sharer 
in respect of certain land which originally 
stood in the name of Gauri only: see Ex. P-10, 
No explanation is forthcoming as to why 
this should have been done if there had 
been already a partition of the family prop- 
erty.. On,19th August, 1916, Minan wrote 
Ex. P-9, which also shows that the prop- 
erty was joint tillthat date. Defendants 
have produced Exs, D-4 and D-5,in which 
Minan has tried to repudiate Ex. P-9, but 
these documents are of a suspicious charac- 
ter as shown by the trial Court and appear 
to have been written by Minan under the 
influence of the defendants. In view of 
Tulsi’s letters and Ex. P-10, I feel no 
hesitation in holding that Ex. P-9, and not 
Exs. D-4 and D-5 represent the true state of 
affairs, It was urged in the end by the 
learned Counsel for the appellants that 
some of the property in suit was acquired 
by the appellants by their own exertions 
and not out ofany joint family funds, and 
hence should be excluded from partition. 
But there is no evidence on the record to 
establish this fact.” ~~ -` 


The family had 8 nucleus of joint proper- 
ty and the onus lay heavily on the appel- 
lants to prove that they had acquired any 
of the property in suit without the help of 
the family funds, They have entirely failed 
to discharge the onus, The appeal is dis- 
missed with costs, 


A Appeal dismissed. 
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LAHORE HIGH COURT. 
ORIMINAL iii Ta No. 502 or . 
1929. f 
November 14, 1930. 
Present:—Mr. Justice Jai Lal. 
OHATUR BHUJ—Aoccusep— 
PETITIONER 
versus 


EMPEROR—Obpposita PARTY. 

Legal Practitioners Act (XVIII of 1879), s. 86,(1)—~ 
Declaration of touts—Report of Bar Association— 
Omission to serve notice on all members—Validity of 
report—Modes of serving notice—Criminal trial— 
Evidence of defence witness against person other than 
accused, value of. 

The proceedings under.s. 36, Legal Practitioners 
Act, are of a quasi-criminal nature. [p. 239, col. 
1 


A statement made by a defence witness against a 
person other than the one whohad called him as a 
witness could not be considered as if it were evidence 
led on behalf of the complainant. [ibid.] 

Under s.36 (1) ofthe Legal Practitioners Act, in 
order toenable a Court to admit in evidence the resolu- 
tion of the Bar Association, it is necessary to establish 
that it was passed ata meeting specially convened 
for the purpose of passing the resolution in question; 
this implies that the meeting should have been pro- 
perly convened and thatthe object of the proposed 
meeting should have been properly notified to all the 
members ofthe Association, [p. 239, col. 2.] 

A meeting of an Association such asthe Bar As- 
sociation to be valid must be legally and properly 
convened, thatis to say, after proper notice to all its 
members who are able to attend and a notice to 
be proper must be given ina reasonable manner and 
at areasonable time before the meeting takes place. 
It is, however, not always legally necessary that 
there should be apersonal service of noticeon all 
the members; but when any notice other than a per- 
sonal notice isclaimedto have been given, it must 
be established that such a mode of giving notice is 
authorized by the regulations of the Association or 
that the members concerned had such means of 
knowledge as to givethem the opportunity of at- 
tending the meeting. [p. 240, col. 1.] 

The principle underlying the necessity of notify- 
ing all the members is that it is the right of every 
member to express his views on every matter 
that is diseussed ata meeting of the Association 
and, therefore,in a proceeding under s. 36, Legal 
Practitioners Act, it is the right of the suspected 
touts to claim that the meeting at which they were 
condemned should have been properly convened after 
a valid notice to all the members of the Association. 
[pi 240, col. 2.] 


Oriminal revision petition from an order 
of the District Judge, Hissar, dated the 
11th December, 1928. 


Mr, Shamair Chand, for the Petitioner. 


Mr. Hem Raj Mahajan, for the Orown. 


JUDGMENT.—The judgment will dis- 
pose of Criminal Revisions Nos. 502, 537, 
559 and 560 of 1929. The petitioners in all 
these petitions have been declared to be 
touts as they have been found to be habi- 
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tually acting as such in the Hissar Diset, 
The evidence against all the petiticrs 
consists of a resolution passed at a spa) 
meeting of the Bar Association of Hikr 
on Ist July, 1927. The sole question ir 
determination in this case is whether s 
meeting at which the resolution was pas 
was validly convened. 
\ 

Before discussing the question it may i 

mentioned that the learned Counsel for t 


Orown relied upon the testimony of certai} 
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the explanation to sub-s. (1), s. 36, it 
5 further provided that the passing of a 
resolution declaring any. person to be or 
not to be a tout, by a majority of the mem- 
bers present at a meeting, specially conven- 
edfor the purpose, of an association of 
persons, entitled to practise as legal practi- 
tioners in any Court, shall be evidence of 
the general repute of such persons for the 
purposes of this sub-section. 


It would thus be observed that in order 


legal practitioners who had been produced to enable a Court to admit in evidence the 
as defence witnesses by some of the peti- resolution of the Bar Association, relied 
tioners and who, while professing to give\upon in these cases, it is necessary to 
evidence in favour of those who had establish that it was a meeting specially 
cited them, deposed that some of the other convened for the purpose of passing the 
petitioners were known to them as touts by, tesolution in question. Of course this 
reputation orotherwise. It was, however, mplies that the meeting should have been 
rightly contended on behalf of the peti- \roperly convened and that the object of 


tioners that such evidence could not be 
considered against those of the petitioners 
who were stated by the witnesses to have 
been habitually acting as touts. The case of 
each petitioner was separately tried, but, 
apparently, with the consent of the persons 
complained against, evidence was recorded 
on one record. The proceedings under 
8. 36, Legal Practitioners Act, are of a 
quasi-criminal nature and it is doubtful 
whether under the circumstances the con- 
sent of the persons claimed against would 
have validated the otherwise invalid pro- 
ceedings, But assuming that the proceed- 
ings are not open to any objection on that 
score I am unable to hold that a statement 
made by adefence witness against a person 
other than the one who had called him as 
a witness could be considered as if it were 
evidence led on behalf of the complainant. 
This evidence, therefore, must be excluded 
from consideration, 


The only question, then, which remains 
for decision is whether the resolution 
passed by the Bar Association on ist July, 
- 1927, constitutes legal: evidence against the 
petitioners. The proceedings in these cases 
were initiated by. the resolution concerned 
and, as I have stated above, the only evi- 
dence against the petitioners. if I am 
unable to held that the resolution was 
validly. passed, there is no doubt that it 
constitutes legal evidence against the 
petitioners, because it has been laid down 
in s. 36, Legal Practitioners Act, that it is 
open inter alia toa District Judge to frame 
and publish lists of persons proved to his 
satisfaction, by evidence of general repute 
or otherwise, habitually to act as touts. 


roposed meeting should have been 
arly, notified to all the members of the 
ssociation. Now what appears to have 
kppened is this. A meeting of the Bar 
sociation of Hissar was held on 30th of 
Jne to discuss some matters with which we 
not concerned. Forty-five members out 
oa total of 63 members of the Association 
wre present at that meeting and it was 
swgested at it that the question of con- 
siering the names of persons suspected 
toe touts should be taken up at a special 
méting. It was decided that the meeting 
beield the next day and that in the mean- 
tim such of the Legal Practitioners who 
waited the names of particular persons to 
be but for vote at the special meeting 
shoild write them on a slip of. paper and 
hani over the same to the President of the 
Assciation. This was done. I think it will 
be aypropriate to mention that the question 
of prsons suspected to be touis was not 
in tle agenda of the meeting of 30th 
June, 


In consequence of what has been stated 
abovethe Secretary of the Bar Association 
circulated a notice for Ist July, that is, the 
next day, to the members of the Associa- 
tion. This notice was actually signed by 52 
members of the Association out of 63. Two 
or three members of the Association have 
their ordinary place of business at Bhiwani 
and telegraphic intimation was given to 
them, but they wired in reply that they 
could not attend on account of other engage- 
ments. It is under these circumstances 
that the meeting was held on ist July at 
which by a majority of the members pre- 
sent thereat resolutions «vere passed, 
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mentioned that some of j the members who 
had not signed the notice issued on the 
previous day, were present at the special 
meeting; still there were some members, 
according to the petitioners’ Counsel their 
number was 7, but according to the Crown 
Counsel their number was 3 who had 
absolutely no notice or knowledge of the 
special meeting. 


The question is whether the special mest- 
ing under the circumstances mentioned 
above was a proper meeting, that is to 
Bay, a meeting properly and validly con- 
vened. 
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weretot otherwise capable of attending. 
the peting. 


Is no answer to the petitioners’ case 
thein the case of some of the petitioners 
evcif the vote of the absent members who 
henot been notified were to be counted 
inheir favour that;would ‘have made no 
derence to the majority of the votes 
ainst them respectively. That is not 
# guiding consideration. The principle 
iderlying the necessity of notifying all 
ie members is that it is the right of every 
lember to express his views on every matter 

hat is discussed at a meeting of the 
ssociation. It may be that a member who 


did not receive any notice of the meeting 


- Now it has not been shown in this case/and was consequently absent might have, 
that the Bar Association had by its regula-‘if present, advanced such convincing argu- 


tions laid down any other mode of notifying’ 
to the members the fact of a proposed meet: 
ing or that any other mode of notifying to 
members was actually adopted in the pre 
sent case except that of personal notice 
I must, therefore,assume that the only mod 
actually adopted was of personal notid 
and that this -was the only authorizd 
method of notice or which was generaly 
adopted by the Association. 


The proposition admits of, no doubt, tht 
a meeting of an Association such as tie 
Bar Association to be valid must be legaly 
and properly convened, that is to say, afer 
proper notice to all its members who ire 
able to attend and that a notice to be jro- 
per must be given in a reasonable mamer 
and at a reasonable time before the meeing 
takes place. It is, however, not alvays 
legally necessary that there should pea 
personal service of notice on all the nem- 
bers, but when any notice other thin a 
personal notice is claimed to have been 
given, it must be established that sich a 
mode of giving notice is authorized by the 
regulations of the Association or ths the 
members concerned had such mesns of 
knowledge as to give them the oppodunity 
of attending the meeting and there čan be 
no manner of doubt that an Associstion is 
entitled to regulate its procedurd and 
proceedings by framing necessary rules and 
regulations. This has not been proved to 
have been done in the present case. It was, 
therefore, legally necessary in this case 
that all the members of the Association 
who were ableto attend the meeting should 
have been notified before the meeting 
could be properly held. It is not shown 
that the members who. were not notified 


ments in support of a particular view, as 
may have altered the course of the ultimate 
decision and, therefore, in a matter like the 
present it is the right of the petitioners 
to claim that the meeting at which they 
were condemned should have been pro- ' 
perly convened after a valid notice to all 
the members of the Association, I am under 
the circumstances constrained to hold that 
the special meeting of lst July, 1927, was 
not properly convened and consequently 
the resolution passed thereat was nota 
valid resolution such as is contemplated 
by the explanation to s. 36 (1), Legal Practi- 
tioners Act. ca. 

I must, therefore, accept these peti- 
tions and get aside the order of the Dis- 
trict Judge including the names of the 
petitioners in the list of touts. It would 
be open to the District Judge or to the 
Bar Association of Hissar or others con- 
cerned to initiate fresh proceedings against 
the petitioners or any of them, if sucha 
course is deemed advisable and nothing 
stated above will debar them from doing 
80. 


Order accordingly. 
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JUDGMENT. —This is a plaintifi’s 
appeal arising out of a suit for pre-emption, 
The vendors first sold the property on the 
28th of August, 1923, but before the suit for 
pre-emption was filed they re-transferred the 
property to the vendors on the 24th of July, 
1924. The suit for pre-emption was, however, 
filed, but was dismissed on the 10th of 
November, 1924,on the ground that the prop- 
erty had besn re-sold. Subsequently a 
brother of the vendees, who had re sold the 
property, brought a suit for cancellation of 
the re sale on the ground that the property 
had been acquired with joint family funds 
and could not be re-transferred without the 
consent of allthe members, This suit was 
ultimately compromised on the 8th of July, 
1925, and a decrees was passed in terms of 
this compromise to the effect that the prop- 
erty should come back to the families of 
the vendees. Upon this the plaintif insti- 
tuted the present suit for pre-emption, alleg- 
ing that this was in reality a collusive 
decres, and the property had in reality been 
sold for consideration. The findings of the 
lower Appellate Court were not satisfactory, 
and we bad to send down certsin issues for 
fresh determination, The findings that are 


now returned make it quite clear that the. 
re-sale of the 24th of July; 1924,wase genuine ` 


transaction, but there is also the finding 
that the compromise of the 8th of July, 1925, 
was ‘really a sale for consideration in the 


form of a compromise, and not agenuine .. 


compromise,” The learned Judge has 
further believed the oral evidence to the 
effect that this compromise was entered into 
on payment of Rs. 250 tothe vendors, 

His findings, therefore, amount to this, 
that it was not merely a compromise of 
the suit for cancellation brought by the 
brother of the vendees, but in reality a con- 
sideration of Rs. 250 was accepted and the 
property was transferred to the family of 
the vendees by the vendors. But it cannot 
be denied that this was acquired, notby a 
registered document but by means of com- 
poe decree obtained - through a Court of 
aw 

Under s. 11 of the Pre-amption Act a right 


-of pre-emption accrueson the saleof a pro- - 


prietary interest in land. Section 4, sub-s. 


(10) lays down that a sale means a sale as . 


defined in the Transfer of Property Act of 
1882, In. s. 54 of the Transfer of Property 
“Act a sale is a transfer of ownership in ex- 
change for a price paid or promised or part 
paid and part promised. Such transfer, in 
the case of tangible immoveable property of 
_ the value of one hundred rupees and up- 
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warda, can ba made only by & registered 
instrument. 

On the finding of the District Judge there 
is no doubt that this transaction was a trans- 
fer of ownership in exchange for a price 
paid. But the other condition required by 
the section, that it should be effected by a 
registered instrument, was wanting. The 
Transfer of Property Act nowhere speaks 
of a sale of immoveable property of the 
value of Rs. 100 and upwards as being effect- 


-ed without a registered instrument but by 
_ means of a compromise decree. It, therefore, 


seems to us that although the transaction 
was 8 transfer for price it was not such a 


-transfer as is referred to in s, 54 of the 


Transfer of Property Act. It was, therefore, 
not a sale within the meaning of that 
section. 

Ine case of genuine compromise a Bench 
of this Court in Paras Ram v. Neksai (1) 
laid down that a sale which is pre-emptible 


. must be strictly a sale as defined in the 


Transfer of Property Aci, and that a trans- 
fer of property effected under a compromise 
decree of a Court cannot be treated as 
a sale (?) not pre-empted under any Act, 
We have pointed out the additional reason 
that the definition of sale in the Transfer 
of Property Act requires the existence of a 
registered documentin case of a transfer 
of property of the value of Rs, 100 and 
upwards. 

We must accordingly hold that the plaint- 
iff has no right to pre-empt this property. 

In view ofthe finding that the proceed- 
ings in the Court were of a collusive 
nature wə direct that parties should bear 
their own costs throughout. 


A. Order accordingly. 


(1) 107 Ind. Oas. 682; 50 A, 454; A, I. R,1928 All, 
67. 
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ALLAHABAD HIGH COURT. 
Olvit REvie10on Qasa No. 182 oF 1929. 

July 1, 1930, . 
Present :— Justice Sir Shah Muhammad 
Sulaiman, Kr., and Mr, Justice 
Niamatullah. i 
Musammat DEORAJO KUER—ORJEOTOR 
—APPLIOANT 


4 versus 
. JADUNANDAN RAi~ DEORER-HOLDER 
; —OprositE PARTY. 

Civil Procedure Code (Act V of 1908), ss, 89, 78, 0. 
KAT, r. li—Rateable distribution—A pplication claim- 
ing distribution of assets without prayer for attach- 

- ment, whether application ‘for execution'—~Power of 
Court to decide whether decree is collusive, 

When an application for rateable distribution is 
made after an attachment has already taken place 
the attachment really enures for the benefit of all 
claimants and is as effective asif it had been brought 
about separately by each of them provided, of course, 
they had before the assets were realised applied for 
execution of their decrees, In such cases it is quite 
sufficient for them to ask that the sale should take 
place and the sale-proceeds distributed amongst them 
proportionately and the mere fact that a decree- 
holder had omitted in his application for execution 
to ask for the attachment of the property afresh would 
not justify the Court in holding that he had not ap- 
plied` for execution of the decree within the meaning 
of a. 73, Civil Procedure Code. [p. 245, cols. 1 & 2] 

Balaji v. Gopal (1), distinguished, ` 

The C decree is transferred for 


Court to which a 
rateable distribution of assetsis not competent to 


enquire whether the decree is collusive or not. [p. 
245, col. 2] 


Oivil revision against an order of the Ad- 
ditional Subordinate Judge, Ballia, dated 
the 4th May, 1929, 

Mr Baleshwari!Prasad, for the Applicant, 

“Mr. K. Verma, for the Opposite Pariy, 


JUDGMENT.—This is an application 
by a rival decree holder from en order 
granting rateable distribution of the assets 
realised by the Court. The applicant had 
obtained a money decree against the judg- 
meni-debtor and his property had been 
attached by him and put up for sale at 
auction. The respondent decree-holder 
who also hed 8 money-decree against the 
same judgment-debtor from another Court 
got the decree transferred to the same 
Uourt which was executing the applicant's 
decree. After the execution of the decree 
had been transferred, he filed an application 
on the loth of March, 1822, cescribingtit as 
an application for execution. It was in 
facton a printed tabular form prescribed 
for applications for execution under O, XXI, 
r.ll. All the particulars required for an 
application in execution were filled in from 
columns Nos. i to 9, In the last column No, 
10 which has a beading ‘the mode in which 
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the assistance of the Court is required’ he 
stated that the. only property which the 
judgment-debtor had, had already been 
attached in execution of the other decree 
and was to be put up forsale on the 20th 
of March following. He, therefore, prayed 
that the decree holder should he paid his 
decretal amount by rateable distribution of 
the amount realised at the auction Bale, 
He gave particulars of hisown decree and 
the amount due from the jud gment-debtor, 
16 is not disputed that the office of the 
Court below treated this application as one 
for execution and the Court actually order- 
ed it to be registeredas such, After the 
assets were realised the Court in spite of 
the objection by the applicant tothe con- 
trary ordered a rateable distribution, 


The applicant has now come up in revi- 
sion to this Court and it is urged on her 
behalf that the order of the Oourt below 
was either without jurisdiction or illegal 
because there had been no proper applica- 
tion for the execution of the respondents’ 
decree before the assets were realised. 
This argument is based on the circum. 
stances that in the prayer sought for there 
was Do request either for the attachment of 
the property and sale or for the arrest of 
the judgment debtor. The contention is 
that the only modes of execution of a money- 
decree are attachment and sale or Bale 
without attachment and arrest and that 
unless one of these modes is specified there 
is no proper application for execution in 
accordance with law. Strong reliance is 
ila on a Nagpur case, Balaji v. Gopal 
1). 
Under O. XXI, r. 54 the way in which im- 
moveable property can be attached is by 
meking an order prohibiting the judgment- 
debior from transferring or charging the 
property in any way and all persons from 
taking any benefit from such transfer or 
charge. The order has to be proclaimed in 
the way prescribed in subss, -(2) of that 
rule. lt cannot be disputed that in the 
present cease this procedure had already 
been adopted at the instance-of the applic- 
ant himself, The property was already in 
custodia leges and there seems to us to have 
been no absolute necessity for a fresh at- 
tachment of the same property, that is to 
say, a fresh order issued to the. judgment- 
debtor prohibiting him from transferring or 
charging it, , 

The Explanation to a. 64 undoubtedly 


(1) 116 Ind. Gas. 665; A. I. R. 1926 N i 148; 25 
NLR 84 | i re 
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implies thata priority as against subse- 
quent transferees is established by aiclaim 
for rateable distribution which is included 
in the claim for attachment, It seems 
to us to follow that one may have claim 
for rateable distribution without a fresh 
attachment. As a matter of fact even in 
cases of money-decrees it is not always 
necessary to have a fresh attachment. 
Order XXXVIII, r. 11 refera to one case 
where there need not be an order for at- 
tachment after the decree. 

The real point to consider is the proper 
interpretation of s, 73, Oivil Procedure 
Oode, under which the Court below has 
acted, That section requires that before 
the Court has received the assets there 
must have been an application to the Court 
for the execution of the decree for the pay- 
ment of the money against the same judg- 
ment-debtor which had not been satisfied. 
If such an application has been made it is 
the duty of the Oourt to distribute the 
assets rateably among all such claimants, 
The only question which wa have to con- 
sider is whether the application of the 15th 
of March 1929 can be said to have been an 
application for the execution of ‘the decree 
within the meaning ofs. 73. We may in 
this conection point out that the language 
of this section is not so strict,as for instance 
that of Art, 182 of the Limitation Act which 
expressly uses the expression ‘in accordance 
with law’. At thetime when the respond- 
ent applied the property was already under 
attachment. In our judgment it was un- 
necessary for him to ask for a fresh attach- 
ment. When he wanted that the sale-prc= 
ceeds realised by the Oourt at auction 
should be distributed rateably he was by 
implication asking ‘for the sale of the prop- 
erty and for the payment of the money 
due to him under the decree. His applica- 
tion was professedly ons for execution of 
the decree and he wanted the realisation of 
the amount due to him in the way which 
was most practicable at the time. We do 
not think that the mere fact that he omitted 
to ask for the attachment of the property 
afresh would justify us in saying that he 
had not applied for the execution of his 
decree, When an application for rateable 
distribution is made after an attachment 
has already taken place the attachment 
really enures for the benefit of all claim- 
ants and is as effective as if it had been 
brought about Separately by each of them 
provided, of course, they had before the 
assets were realised applied for execution 
of their decrees, In such cases it is quite 
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sufficient for them to ask that the sale 
should take place and the sale-proceeds dis- 
tributed amongst them proportionately. 
As we interpret the application there “was 
in substance an implied prayer for the sale 
of the property.and rateable distribution. 
We may point out that s, 73 does not 
require a separate application for rateable 
distribution. Accordingly there can be no 
objection to including a prayer for the dig- 
tribution of the assets in the application 
which is really for execution of the decree 
itself, 

It only remains to refer to the Nagpur 
case quoted above. It appears that the 
only application which had been made in 
that case was one asking for rateable dis- 
tribution pure and simple, and there was 
mo application even ostensibly under O, 
XXI, r. 11. The learned Judges according- 
ly held that the application could not be 
treated as an application for execution and, 
therefore, the requirements of s. 73 had not 
in that case been complied with. The ap- 
plication before us is of anentirely different 
nature ag discussed above. 

Even if there were any slight defect or 
irregularity inthe form of the application 
that would not necessarily in every case 
make the application a void one. 

We are also convinced that substantial 
justice has been done in this case and even 
if we had not taken the view that the Court 
below was right we would have been very 
loath to interfere in revision. 

The next ground urged is that the decree 
obtained by the respondent was a collusive 
decres and the Court belowshould have 
gone into that question. We are of opinion 
that it could not have been within the power 
of the executing Oourt to enquire into this 
allegation. Therespondent holdsa decree 
which has not been set aside and in trying 
to see whether he is entitled to a rateable 
distribution the Court could not have start- 
ed an enquiry into the alleged collusion 
between the parties to it. The respondent 
is a holder of the decree the execution of 
which has been transferred tothe Oourt 
below and that Court would not be come 
petent to enquire into the validity of the 
decree on any such ground, 

The application is accordingly dismissed? 

A. Application dismissed, “ 
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ALLAHABAD HIGH COURT. 
ORIMINAL REFBRENGE No. 71 oF 1930. 
_ duly 9, 1930. 
Present :—Sir Grimwood Mears. KT., Ohief 
i ‘Justice and Mr. Justice Sen. 
NANHUA DHIMAR AND oTHERS— 
APPLIGANTS 
versus 
EMPEROR—Oprositz PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 180, 
189—Abduction—Removal of girl from place to place— 
Continuing offence — Abetment — Proper Court for 
_ trial—Penal Code (Act XLV of 1860), ss. 366, 866-4., 
868, 872. 
A girl lived with her parents at Moradabad, A and 
B who were residents of Hapur, within the jurisdic- 
tion of the Sessions Judge of Meerut came to Morad- 
abad and induced the girl to leave Moradabad with 
intent to seduce her to illicit intercourse with another 
person, They took her to Hapur where they were 


joined by Cand D. A,B, C and D then took her to . 


Hafizabad in the Punjab. Here they were joined by 
E. These fivethen proceeded to an adjacert village 
and sold the girl. A,B,C,D and E were cvmmitted 
to the Oourt of Session of Moradabad on charges in 
. the alternative under ss. 366 and 366-A, Penal Code: 


Held, (4) that the offence of abduction being a con- 
tinuing .one, the Sessions Judge of Moradabad, had 
jurisdiction to try C, D and Æ also under s. 182, 
Criminal Procedure Code, though the part played 
by them was outside his jurisdiction ; [p. 247, col. 2.] 

(it) that C, D and E were,;clearly guilty of abetment 
of an offence under s. 366-A, and under s. 180 (a), 
Oriminal Procedure Code, they could be tried at 
Moradabad where the principal offence was commit- 
ted; [ibid.] 

(iii) that all the five accused persons who were com- 
mitted to the Court of Session could be tried: for an 
offence unders. 372, Penal Oode. This offence, how- 
ever, was committed at Rampur and was beyond the 
jurisdiction of either the Court -of Session or that 
of a Magistrate of the First Class of the Moradabad 
District. [p. 247, col. 2; p. 248, col. 1.] 

The offence of kidnapping from lawful guardian- 
ship is not a continuing offence. As soon as the 
minor is actually removed out of the custody of his 
or her guardian, the offence is completed. But, un- 
like kidnapping, abduction is a continuing offence. A 
girl is being abducted not only when she is first 
taken from any place but also when she is removed 
from one place to another. [p. 247, col, 1.] 

Ganga Dei v. King-Emperor (1), referred to. 


The venue for the trial of a case under s. 368, 
Penal Code, is evidently the Court within whose juris- 
diction the kidnapped or abducted person has been 
wrongtully concealed or confined. [p. 247, col. 2.1 


Reference submitted by .the Sessions 
Judge, Moradabad, ss per his Letter 
No. 92-III, dated the 27th January, 1930, 


The Assistant Government Advocate, for 
the Orown. 


JUDGMENT.—Nanhua Abyria, Mu- 
sammat Sukhao, ‘Nanhua Dhimar, Bihu 
Obamar and Kesri Chamar were commit- 
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ted to the Court of Session of Moradabad 
by a Magistrate of the First Olass of the 
same district to take their trial on charges, 
in the alternative under ss. 366 and 366 A 
of the Indian Penal Code, A 

Musammat Ram Kali is a maiden: daugh- 
ter of one Ganga Ram Ahyria. - She is 
about 19 years’ old. She lived with her 
parents at Moradabad, Musammat, Sukhao 
is the sister of Ganga Ram Abyria, and is 
ithe wife of Nanhua Ahyria Nanhua 
Abyria and his wife Musammat Sukhao are 
residents of Hapur, which is within the 
jurisdiction cf the Sessions Judge of 
Meerut, 


On the 14th of August, 1929, Nanhua 
Ahyria and his wife came to Moradabad 
and induced Musammat Ram Kali to leave 
Moradabad in their company with intent 
that Musammat Ram Kali may be or 
knowing that itis likely that she will be 
forced or seduced to illicit intercourse with 
another person. They took her to Hapur 
where they were joined by Nanhua Dhimar 
and Bihu Ohamar. Nanhua_ Abyria, 
Musammat Sukhao, Nanhua Dhimer and 
Bihu Chamar took Musammat Ram Kali 
with them to Hafizabad,a village in the 
District of Gujranwala in tke Punjab. 
Here they were joined by Kesri Chamar, 
who is a resident of Hapur. From Hafz- 
abad all the fiveabove mentioned persons, 
went to Rampur, which is anotLer village 
in the Gojranwala District, and is 14 
miles from Hafzabad. Here, they sold the 
girl toons Barkat Ram a Rajput Jat of 
Rampur for Rs, 300 representing to him 
that Musammat Ram Kali was a woman of 
the came caste as Barkat Ram, About six 
weeks later the girl was recovered from the 
possession of Barkat Ram, 


The learned Sessions Judge of Moradabad 
has tried Nanhua Ahyria and Musammat 
Sukhao and convicted them under s. 366-A 
ofthe Indian Penal Code. He has referred 
the cases of Nanhua Dhimar, Bihu Chamar 
and Kesri Chamar to this Court with the 
recommendation that the commitment of 
these persons be quashed, as no offence 
was committed by these perrons within 
the jurisdiction of the Court of Seceion at 
Moradabed. 

This r: ference came up before Mr. Justice 
Talal. Hefully considered the questions 
involved in the reference, and gave his 
opinion thereon He, however, referred this 
matter toa Bench of two Judges. | 7 

We are in substantial accord with the 
views of Mr, Justice Dalal. 
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lt is to be remembered that the offence 
of kidnapping from lawful guardianship is 
not a continuing offence. As soon as the 
minor is actually removed out of the 
custody of his or her guardian, the offence 
is-completed. The offence is not a continu- 
ing one as long as the minor is kept out of 
guardianship. But, unlike kidnapping 
abduction is a continuing offence and has 
been held to be a continuing offence, 
Ganga Det v. King-Emperor (1) which bas 
been followed in Sardar Singh v, King- 
Emperor (2). It has been held in these 
‘cases thata girl is being abducted not 
only when she is first taken from any place 
but also when she is removed from one 
place to another. 

There may be abduction without the 
removal of a personfrom lawful guardian- 
ship. As has been pointed out by Mr. 
Justice Dalal, there isa close resemblance 
in the texts ofse. 362 and 366 A. We are 
of opinion that some of the salient ingredi- 
ents of the two offences are common and 
that we must hold that an offence under s. 
366-A is a continuing offence. 

Section 182 of the Code of Oriminal Pro- 
cedure inter alia provides that where an 
offence is a continuing one and continues 
to be committed in more local areas than 
ODE...u0.0.i6 may. be enquired into or 
tried bya Oourt having jurisdiction over 
‘any of such local areas. 

The learned Sessions Judge has found 
that Nanhua Ahyriaand Musammat Sukhao 

_had committed an offence under s. 366-A of 
the Indian Penal Oode within his jurisdic- 
tion, The offence being a continuing one, 
the other persons who joined Nanhua 
Abyria and Musammat Sukhao at Hapur 
and Hafizabad and participated in the sale 
of the girl to Barkat Ram are equally 
guilty with them. Nanhua Ahyria and his 
‘wife had prevailed upon a minor girl to 
.leave Moradabad and go with them to 
Hapur. On reaching Hapur the indue:- 
ment which had commenced at Moradabad 
did not cease but continued to exist. The 
same inducement continued at Hafizabad 
and Rampur. If Nanhua Daimar, Bihu 
Obamar and Kesri Chamar were parties to 
the inducement and had prevailed upon the 
minor girl togo from one place to another 
with intent that she may be or knowing 
that it is likaly that she will ba foreed or 


(1)22 Ind. Cas. 730; 12 A. L. J. 91; 15 Cr. L. J. 
154 


(2) 86 Ind, Cas, 71;-12 O. L, J. 27; 2 0. W, N, 17; 2 
r, L, J, 695; A, I, R, 1925 Oudh 328, 
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seduced to illicit intercourss with another 
person, all the ingredients|necessary for the 
offence under s, 366-A are present in their 
case. Weare, therefore, of opinion that, 
although the part played by these three 
psrsons was outside the jurisdiction of the 
Moradabad Sessions Oourt, the learned 
Sessions Judge of Moradadad has jurisdic- 
tion to try the case against these persons. 

There is yet another aspect of the case 
which may be considered. The three 
accused persons either intentionally aided 
or engaged with Nanhua Ahyria and his 
wife in the commission ofan offence under 
s. 366-A. Theyare clearly guilty of abet- 
ment. Illustration (a) to s. 180 of the Code 
of Oriminal Procedure is instructive: “A 
charge of abetment may beenquired into 
or tried either by the Oourt within the 
local limits of whose jurisdiction the abet- 
meni was committed or by the Court within 
the local limits of whose jurisdiction the 
offence abətted was committed.” The 
offence abetted was one under s. 36838-A of 
the Indian Penal Oode which was committed 
by Nanhua Ayhria and his wife within the 
jurisdiction of the Moradabad Oourt. As- 
suming that the abetment took place either 
at Hapur, Hafizabad or Rampur, the charge 
of abetment against Nauhue Dhimar, 
Bihu Obamar and Kesri Chamar could be 
enquired into and tried by the Moradabad 
Court within the local limits of whose juris- 
diction the principal offence was committed. 
Tha learned Sessions Judge my wall be 
justified and if he so choosa in charging 
these three persons in the alternative for an 
offence of abetment, that isto say, under 
s. 366-A coupled with 8, 109 of ths Indian 
Penal Oode. 

In the absence of more detailed par- 
ticalara it is difficult to say whether any 
charge coild be brought against all or any 
of the thras acsused psraons under e. 368, 
Indian Penal Oode. Tae venus for the 
trial of-a case under s. 368, [adian Penal 
Oode,is evidently the Court within whosa 
jurisdiction the kidnappad or abiustel per- 
son has basn wroagiully concealed or 
confiacd, If Musammat Ram Kali was 
wrongfully concealed or confiaed at Hapur, 
Hafizabad or Rampur the Oourt of Bassion 
at Moradabail would have no jurisdictiou to 
try the ascused uaders, 372, Indian Penal 
Oosde. The offanca under s, 372, Indian 
Pensl Cods,is distinct from that under e. 
356 A of the Indian Penal Osde. All the 
five accused persons who were conmitted 
to tha Oourt of Session could be tried for 
an offence under s, 372, Indian Penal Code, 
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This offence, however, was committed at 
Rampur and was beyond the jurisdiction 
of either the Court of Session or that of a, 
Magistrate of the First Olass of the Morad- 
abad District. 


In view of what we have said above, the 
learned Sessions Judge of Moradabed has 
jurisdiction to try the case against Nanhua 
Dhimar, Bihu Ohamar, and Kesri Chamar 
under es, 366-A/105 or 366-A of the Indian 
Penal Code and the trial, therefore, must 
proceed. 


A. Order accordingly. 


ALLAHABAD HIGH COURT. 
SEconD Oivin APPRAL No. 618 oF 


1928, 
January 20, 1931. 
Present:—Mr, Justice Sen and Mr. 
Justice Niamatullah, 
RAGHUBIR SARAN AND ANOTRER— 
DEFENDANT8S——ÅPPELLANTS 
versus 
HORI LAL AND ANOTHER— PLAINTIFFS— 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss, 11, Expl. 
IV, 21—Deeree by Court having no territorial jurisdic- 
tion—Validity—Omission to raise plea of want o 
jurisdiction —Effect—Res judicata—S. 21, Civil Pro- 
cedure Code, scope of. h 

Where a decree is passed by a Court which has no 
jurisdiction, without considering the question whether 
or not it has jurisdiction, it cannot be conclusive bet- 
ween the parties under s. 11 of the Code of Oivil Pro- 
cedure. Section 11, Expl. IV ofthe Code of 
Qivil Procedure can have no application to such a 
ease. [p. 251, col. 1.) 

Krishna Kishore Dey v. Amar Nath (10), followed. 

Where a decree has been passed bya Court having 
no territorial jurisdiction over the matter in contro- 
versy, the plaintiff is entitled to maintain an inde- 
pendent suit for its avoidance, Section 21 is 
not in terms applicable to suchacase as it 
does not, provide against the questionof jurisdic- 
tion being agitated by means ofan independent suit. 
Nor does the principle underlying that section 
apply to such a case, [p. 249, col. 2; p. 251,col. 1,] 

Raja Jaga Veera Rama Venkateswara v. Chidamba- 
ram Chetty (2) and Chokkalinga Pillai v, Velayudda 
Mudaliar (9), not followed. 

Veeraraghava Aiyar v. J.D. Muga Sait (8), Hari 
Govind v. Narsingrao (4), Kalipada Sarkar v. Hari 
Mohan Dayal (5), Gora Chand Holdar v. Prafulla 
Chandra Roy Chowdhury (6), Kunjamohan Chakravar- 
ty v. Manindra Chandra Roy Chowdhury (7) and 
Sripat Narain Ray-v. Tribent Misir (8), distinguish- 
ed. 


RAGHUBIR SARAN V. HORI LAL, - 


1311. 0.1931 
Second 


appeal from the decision 
of the Additional Subordinate Judge, 
Fea dated the 31st January, 
1928. 


Mr, S. N. Seth, for the Appellants. 
Mr. Panna Lal, for the Respondents. 


JUDGMENT.—Lalas Raghubir Saran 
and Badri Prasad had instituted a 
suit in the Court of the Munsif of 
Sambhal against two minors Hori Lal 
and Kanshi Lal under the guardian- 
ship of one Budh Sen for enforcement of 
a mortgage dated the 28th of November, 
1913. This suit was registered unde the 
number 897 of 1925. No part of ther pro- 
perty comprised in the mortgage was situate 
within the jurisdiction of the Munsif of 
Sambhal. The defendants did not raise the 
plea that the suit was instituted in a Oourt 
without jurisdiction. The guardian of the 
minors absented himself on the final date 
of hearing, and eventually, an ex parte 
decree was passed against the minors on 
the 25th February, 1926, 

The property sought to be sold under 
the decree consisted of certain zemindari 
shares, a house and a shop. These weré 
situate within the jurisdiction of the Munsif 
of Ohandausi. Upon the application of the 
decree-holders, the decree was transferred 
for execution tothe Oourt last mentioned. 
The minor judgment-debtors contested 
the application for execution, inter alia 
on the ground that the decree passed against 
them was a nullity inasmuch as the mort- 
gaged property was outside the territorial 
jurisdiction of the Munsif of Sambhal. 
The executing Oourt, by its order dated 
the 5th of February, 1927, refused to en- 
tertain the plea and directed the minor 
judgment-debtors to file a regular suit. 
This led to the institution of the present 
suit on the 25th of April, 1927. 

The plaintiffs filed the suit with their 
mother Musammat Gango as their next 
friend. They challenged the legality and 
validity of the decree in Suit No, 897 of 
1925 upon the ground that it was passed 
by a Court without jurisdiction and was 
void, that it was vitiated by fraud and 
had been obtained in collusion with Budh 
Sen, the guardian ad litem, who had more- 
over acted with gross negligence and had 
not properly looked after the interest of 
the minors. The suit was resisted upon 
a variety of grounds. Fraud and collusion 
were denied and it was contended that the 
decree was not void on the ground that no 
portion of the mortgaged property waa 
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located within 
Munsif of Sambhal and that the suit was 
barred by es, 11, 21 and 47 of the 
Oode of Oivil Procedure, The trial Court 
dismissed the suit, It overruled the con- 
- tention of the defendants that the suit was 
barred by ss. 11, 21 and 47 of the Code 
of Civil Procedure but held that there was 
nothing on the record to show that any 
fraud had been practised by the defend- 
anis and that the decree was not null 
and void simply because the mortgaged 
property was outside the jurisdiction of 
the Munsif of Sambhal, Dealing with 
ss. ll, 21 and 47-of the Oivil Procedure 
Oode the trial Court made the following 
observation: —“‘The presentsuit was brought 
on the basis of fraud and negligence on the 
part of guardian ad litem of the plaintiffs 
in the previous suit. Such a question was 
never decided before and hence I fail to 
understand how cans. 11 apply to it. Sec- 
tion 21 of the Oivil Procedure Oode lays 
down that no objection as to the place of 
suing shall be allowed by any Appellate 
or Revisional Court. Since I am neither 


execution proceedings. Such a ‘question 
can only be tried in a regular suit brought 
for the purpose (sic). In dismissing the 
suit, the trial Oourt purported to follow a 
decision of this Court in Bent Prasad 
v. Lajjaram (1) in which it had been held 
that a decree obtained against an infant 
properly made a party and properly repre- 
sented in the case could not be set aside by 
means of a separate suit except upon proof 
of fraud or collusion on the part of the 
guardian, The lower Appellate Court revers- 
ed the decision and decreed the suit. 


The defendants have appealed to this 
Court. 

The only two points, which have been 
argued and which emerge for decision in 
this appeal are (1) whether the plaintiffs 
who had not challenged the jurisdiction 
ofthe Munsif of Sambhal in the previous 
suit can be allowed to do so by means of 
a separate suit? and (2)whether the claim 
is barred by s. 11, Expl, IV of the 
Code of Oivil Procedure? 


(1) 35 Ind, Oas, 63; 38 A, 452; I4 A, L J. 438, 
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It has not been contested that the Munsif 
of Sambhal had no jurisdiction to enter- 
tain the former suit which related to pro- 
perty wholly beyond his territorial juris- 
diction. It is settled law that where a 
Court has no jurisdiction as to the subject- 
matter or with reference tothe temporary 
value of the suit, the jurisdiction of the 
Court cannot be legalised by the consent 
by the- waiver of the parties. Generally, 
the same rule is applicable with reference 
to territorial jurisdiction, But an exception 
has been granted upon the general princi- 
ple by the provision of s. 21 of the Gode 
of Oivil Procedure. This section runs 
thus:—“No objection as to the place of 
suing shall be allowed by any Appellate 
or Revisional Court unless such 
objection was taken in the Oourt of first 
instance at the earliest possible opportun- 
ity and in all cases where issues are settled 
at or before such settlement and unless 
there- -has been a consequent failure of 
justice,” Under this section a party is pre- 
cluded from raising the question of juris- 
diction iù Appellate and Revisional Courts 
unless -- the question was raised at the 


No legal sanction can attach to a decree 
which rests upon an usurpation of jurisdic- 
tion.~ If a party which had the right and 
the opportunity of raising the plea of juris- 
diction has failed to avail himself of it at 
the earliest possible opportunity, he is 
penalised to this extent by an express bar 
raised by s. 21 that he cannot be 
permitted to raise that question in a later 
stage of that suit before the Appellate 
Court or before the Court of Revision, 
There is no provision in the Oode of 
Civil Procedure which either expressly 
or by necessary implieation deprives the 
plaintiff of his right of suit. Where a 
plaintif is threatened with an encroach- 
ment over his property in execution of a 
deeres which has been passed by a Oourt 
without jurisdiction, a cauge of action un- 
doubtedly accrues to the plaintiff, and 4 
would be a most unfortunate and deplor- 
able cireumstance if the threatened wrong 
were not open to a redre:s by a properly 
constituted tribunal. Neither the Code of 
Oivil Procedure nor any other Statute which 
we know of provides against the maintain- 
ability of a suit of this description, 
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Section 21 is based upon a principle of 
, expediency and the object clearly is that 
an enquiry into an extraneous matter 
should not ordinarily be let in for the 
first time in appeal or revision where the 
party aggrieved did not choose to challenge 
the jurisdiction of the Oourt at the 
earliest possible opportunity. 

The appellant in support of his conten- 
tion has drawn our attention to Raja Jaga 
Veera Rama Venkateswara v. Chidam- 
baram Chetty (2). This was not 8 case in 
which the decree was sought to be avoided 
by means of an independent suit. The 
facts were that the preliminary decree in 
a- mortgage suit was passed by a Oourt 
of competent jurisdiction, but the final 
decree was passed by a Court which had 
no jurisdiction over the suit property. 
There was, therefore, no doubt that the 
latter Court had passed the decree without 
any jurisdiction. No plea of jurisdiction 
was raised before it. Later on, when the 
decree was sought to be executed, one 
of the defendants-judgment-debtors chal- 


lenged it upon the ground that it had 
been parsed by a Court without 
jurisdiction and was, therefore, a 


nullity. it was held that a party who did 
not raise an objection to jurisdiction when 
a preliminary mortgage decree was: made 
absolute was not entitled to plea in execu- 
tion that the order was passed without 
jurisdiction. The decision has been found- 
ed upon the principle that the Court exe- 
cuting the decree is not competent to go 
behind the decree and it has been express- 
ly ruled that “an objection to the jurisdic- 
tion is a ground for setting aside a decree 
and is not one of the questions relating to 
' ‘the ‘execution, discharge or satisfaction’ 
of the decree, required by s. 47 to be dealt 
with in execution.” 


The decisions of the Oourtsin this country 
are not, by any means, uniform on the 
question of the competency of the Oourt 
executing the decree to prove into the 
jurisdiction of the Oourt which had passed 
the decree. On one side are the cascs like 
the following: Veeraraghava Aiyar v. J. 
D. Muga Sait (3), Hari Govind v. Narsing- 
rao (4), Kalipada Sarkar v. Hari lohan 


(2) 58 Ind, Cas. 871; 43 M. 675; (1920) M. W. N. 460; 
28M. L. T. 75; 12 L. W. 217; 39 M. L. J. 203 


(F. B.). 
(3) 26 Ind. Cas. 287; 39 M. 24; 16 M. L. T. 479; 27 
M. L. J. 535; 1 L. W. 887; (1915) M. W. N. 162 


(F. B.). 
: (4) 23 Ind, Cas. 123; 38 B. 194; 16 Bom, L. R.30. - 
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Dalal (5). On the other side of the line 
arecases like:—(1) Gora Chand Haldar v. 
Profulla Chandra Roy Chowdhury (6), 
Kunjamohan Chakravarty v. Manindra 
Chandra Roy Chowdhury (7). 

In the case of Sripat Narain Roy v, 
Tribeni Misir (8) all that was held by this 
Court was that it was a good answer to an 
application for execution against the alleg- 
ed representatives of the judgment- debtors 
to show that the judgment- debtor was dead 
at the time when the decree was passed and 
that by reason of this vital defect the decree 
was void and incapable of execution. The 
following fact was emphasised in the judg- 
ment; “No question of jurisdiction of the 
Court to make the decree arises, because no 
Court can make a decree against a dead 
man anda decree so made is a nullity,” 

These cases are no authority for the pro- 
position that it is not open toa plaintiff to 
challenge by a suit a decree which has been 
passed by a Court which did not possess 
the territorial jurisdiction over the subject- 
matter. The point has not been argued 
and we express no opinion on the question 
whether the matter could be raised before 
the Court executing the decree. The plaint- 
iffs sought to raise it before the executing 
Court but upon the objection of the defend- 
ants, they were referred to a regular suit, 
It must be borne in mind that the question 
of jurisdiction has not been sought to be 
raised in the later stages of the same suit 
before an Appellate or s Revisional Court. 
Section 21 of the Civil Prceedure Code has, 
therefore, no applicaticn. 


But it bas been contended that although 
e. 21 is not applicable in terms, the prirci- 
ple underlying that section is applicable 
and reliance kas been placed upon the 
following observationsin the judgment of 
Wallie, O. J., in the Madras case already re- 
ferred to Raja Jaga Veera Rama Venkaies- 
wara v. Chidambaram Chetty (2): “The 
effect of the section in my _  opin- 
jon is that objections which the Appel- 
late or Revisional Court is thereby 
precluded from allowing must be consider- 
ed cured for all purposes unless taken be- 
fore the passing of the decree in the origi- 
nal Court.” It is respectfully submitted 
thatit is not legitimate to extend the bar 


(5) 35 Ind. Cas, 856; 44 0.627; 24 O,L. J. 375; 21 0. 
W.N. 1104. 


(6) 89 Ind. Cas. 685; 53 O. 166; 42 C.L, J. 1; 290. 
W.N. 948; A. I. R. 1925 Cal. 907 (F.B.). 
(7) 77 Ind. Cas. 253; 27 O. W. N. 542; A. I.R. 1923 
9 


Cal. 619. 
(8) 45 Ind. Cas, 21; 40.A, 428516 A.L. J. 327. 
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of s, 21 beyond the limits expressly -provid- 
ed for by that section. If it was the inten- 
tion of the Legislature to make the -bar 
general “for all purposes” it could aiid 
should have said so, It would be unjust 
-to take away from a party his right of suit 
upon speculative reasoning relating to the 
principle underlying s. 21 of the Civil Pro- 
cedure Code. We are clearly of opinion 
that there are no such underlying princi- 
ples which can operate as a bar against the 
plaintiffs. 

In ChokkalingaPillai v.V elayudda Mudaliar 
(9)a suit forsaleona mortgage was properly 
instituted in the Kumbakonam Sub Oourt 
and a preliminary decree was obtained from 
that Oourt. In 1907, the subject-matter of 
the suit was transferred to the Mayavaram 
Court, The plaintiff, however, applied for 
and obtained a final decree from the Kumba- 
konam Court. The defendant brought a 
suit to set aside the final decree on the 
ground thatthe Kumbakonam Oourt,on the 
date of the passing of the decree, had 
ceased to possess territorial jurisdiction 
over the property in dispute. It was held 
that the suit was not maintainable because 
although s. 21 did not apply, it was argu- 
ed, that the principle underlying that 
section was of general application and if 
the objection could not be heard in appeal 
or revision, it would be consistent that the 
decree could not be attacked by a collateral 
proceeding. The learned Judges in arriving 
at this conclusion adopted the statement of 
lawin Raja Jaga Veera Rama Venkateswara 
v. Chidambaram Chetty (2). For reasons 
already given, we cannot accept this view. 

We overrule the contention of the ap- 
pellant and hold that where a decree has 
been passed by a Oourt having no territori- 
al jurisdiction over the matter in contro- 
vorsy, the plaintiff is entitled to maintain 
an independent suit for its avoidance. 


Both the Courts below have overruled 
the contention of the appellants that the 
suit is barred bythe ruleof res judicata, 
We have no doubt about the correctness of 
this view. No judgment can operate as 
res judicata unlegs it has been passed by a 
Court of competent jurisdiction. It follows, 
therefore, that where the judgment is issued 
by a Oourt without jurisdiction, it cannot 
‘be conclusive between the parties under 
e, 11 of the Code of Civil Procedure. Seg- 
tion 11, Expl. IV of the OCodeof Civil Pro- 
cedure can have no application to such a case. 


(3) 37 Ind. Cas, 152; A,L R, 1925 Mad. 117; 47 M, 


bte . 
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The principle has been discussediby Mukerji, 
J.,in Krishna Kishore Dey v.Amar Nath (10) 
and we--respectfully adopt the following 
statement of law:—“In this case......... the 
question -of jurisdiction is neither raised 
nor decided; the position might have been 
different; if the question had been raised 
and decided, for where a Court judicially 
considers and adjudicates the question of 
its jurisdiction and decides that the facts 
exist which are necessary to give it jurisdic- 
tion over the case, the decision is conclusive 
till itis set aside in an appropriate proceed- 
ing. But where there has been no such ad- 
judication, the decree remains a decree 
without jurisdiction and cannot operate as 
res judicata,” 

The result is that we dismiss this appeal 
with costs, including in this Oourt fees on a 
higher scale. 


4. Appeal dismissed, 


(10) 56 Ind. Cas. 532; 47 0,770 at p. 782; 310. L. J. 
272; 24 O. W. N. 633, 


ALLAHABAD HIGH COURT. 
Fixst Oivie AreraL No. 25 oF 1930. 
January 16, 1931. : 
Present.—Sir Shah Muhammad Sulaiman, 
Kr., and Mr. Justice King. 
GAYA KURMI AND orpeas—Derenpants— 
APPELLANTS 
WA Versus 
RAM SAHAI SINGH—PLAINTIFF AND 
OTHER3--DEEENDAN]IS —RESPONDENTS 
Pre-emption—Transfer by widow for partial neces- 
sity—Subsequent transferee from reversioner, whether 
acquires vested title from date of transfer or date of 
paying off prior transferee—Hindu Law—Widow— 
Alienation, 

A widow sold the share which she had inherited from 
her husband, for Rs. 199. After the death ofthe 
widow the reversioner sold this share to the plaintiff, 
The latter instituted a suit to set aside the 
widow’s transfer and obtained a decree for 
possession on payment of Rs. 99. The plaintiff in- 
stituted a suit to pre-empt a sale effected during the 
pendency of the previous suit claiming co-ownership 
by virtue of the transfer from the reversioner : 

Held, that the transfer by the widow not being 
void, the plaintiff acquired a valid title only after 
he had deposited Rs. 99 under the previous decree 


and he was not, therefore, a co-sharer on the date of 
the sale, 
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First appeal from an order of the Subordi- 
nate Judge, Basti, dated the 2lst Novem- 


ber, 1929. 


Mr. Harnandan Prasad, for the Appel- 
lants. 

Mr. Binod Behari Lal,.for the Respond- 
ents. l 


JUDGMENT.—This isa defendants’ 
appeal arising out of a suit for pre-emption. 
The only point in controversy is that the 
pre-emptor was @co-sharer on the date of 
the sale. deed, namely, the 16th of July,1927. 

-It appears thata small share of ten pies 
belonged to Sheoraj and devolved on his 
widow Musammat Sarupa after his death. 
She sold this share for Rs. 19%. On her 
death Ajudhia became the reversioner en- 
titled to succeed to the estate of Sheoraj. 
Warly in 1926 Ajudhia sold this share along 
with some other property to Ram Sahai the 
present plaintiff. But admittedly Ram 
Sahai did not obtain actual possession nor 
was his name recorded. He filed a suit for 
possession of this share against the trans- 
feree by avoidance of the sale-deed of 1926. 

While the suit was pending the property 
in dispute in this appeal was sold by the 
vendor under the sale-deed datei the 16th 
of July, 1927. Ram Sahai’s suit was decreed 
on the 28th of October, 1929, by the 
Courtin the following terms, namely, that 
the suit for possession be decreed on pay- 
ment of Rs, 99 within two months from the 
date of the decree. If money was not 
paid within the fixed time the suit would 
stand dismissed. The plaintiff Ram Sahai 
deposited the amount within the time allow- 
ed. Hethen sued for pre-emption of this 
‘property. 

The first Court considered that the sale- 
deed by the widow was not a void trans- 
action but a voidable one and it was not 
effectively avoided till the amount was 
deposited in Court by Ram Sahai. It ac- 
cordingly held that the plaintiff was not a 
co-sharer on the date when the sale-deed in 
question was executed. The lower Appel- 
late Court has come to the conclusion that 
the sale was void as against the reversioner 
and its effect terminated on the death of the 
widow. 

It seems to us that the view taken by the 
first Court is right.. Had it been found that 
Ram Sahai was entitled to the property 
without the paymentof any amount on the 
ground that the sale was wholly without 
any legal necessity the position might have 
been different, Butin this case the Oourt 
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found that Ram Sahai had no absolute 
right to avoid the sale-deed and take pos- 


session, He could avoid it and obtain pos- 


session on payment of Rs. 99 and ifhe fail- 
ed to deposit that amount within the time 
fixed his suit was to stand dismissed, It 
is, therefore, impossible to hold that the 
property had beceme vested in Ram Sahai 
before the deposit was made by him. The 
sale by the widow was not void ab initio but 
was voidable and held good so long as it 
was not avoided. The Oourt held that it 
could only be avoided if the amount which 
was for legal necessity was paid in Court to 
the credit of the transferee. We, therefore, 
agree with the Court of first instance that 
the property had not become vested in this 
particular case in Ram Sahai before the 
gout of the amount dueto the trans- 
eree. 


It follows that the plaintif Ram Sahai 
was not aco sharer entitled as proprietor to 
a share in the mohal on the date when the 
sale-deed in question was executed. He, 
therefore, had noright to pre-empt the pro- 
perty. 


We accordingly allow the appeal and set- 
ting aside the decree of theOourt below re- 
store that of the Oourt of first instance with 
costs in all Courts including in this Oourt 
fees on the higher scale. 


A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Crvit Revision No. 442 of 1930, 
January 19, 1931. 
Present:—Mr. Justice Sen. 
KUNDAN LAL—Jopamenr-Dastor—* 
APPLIGANT 

` versus 
BISHAMBHAR NATH—Decres-Hotpar—~ 

Opposirs Party 

Provincial Insolvency Act (V of 1920), s. 78 (Z)~< 
Application for execution of decree—Limitation ~ 
Exclusion of time during which judgment-debtor was 
adjudicated insolvent. 

An application for execution of a decree was made 
on the 20th February, 1922. The judgment-debtor 
applied for being adjudged an insolvent on the ord - 
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July, 1922. He was adjudicated but the order bt 
adjudication was annulled on the 7th December, 1927. 
A fresh application for execution was made on the 5th 
of April, 1930: / 

Held, that the applicant was entitled to the. ex- 
clusion of the period-between 20th February, 1922 and 
Tth December, 1927, under s. 78 (2), Provincial In- 
oolveney Act, and the application was not time-bar- 
red. . 


Civil revision against an order of the 
Judge of Small Cause Court, Cawnpore, 
dated the 7th December, 1927, 


Mr. S. N. Varma, for the Applicant. 


JUDGMENT.—This is an application 
by the judgment-debtor and has been made 
under s. 25 of the Provincial Small Cause 
Oourts Act, - 


On the léth of January, 1919, Bishambhar 
Nath obtained a simple money-decree 
against Kundan Lal the applicant from the 
Oourt of Small Oauses at Oawnpore, He 
applied for execution of that decree on the 
20th of February, 1922, The present ap- 
plication for execution was madeon the 
5th of April, 1930. Ha facie, this is belated 
application and is beyond time. It appears, 
however, that the judgment-debtor had 
applied for being declared an insolvent on 
the 3rd of July, 1922. This was followed 
by an order adjudicating him a bankrupt, 
but the said order was annulled on the 7th 
of December, 1927, Section 78 (2) of the 
Provincial Insolvency Act (Act V of 1920) 
provides that “where an order of adjudica- 
tion has been annulied under this Act, in 
computing the period of limitation pre- 
scribed for any suitor any application for 
the execution of a decree (other than a 
suit or application in respect of which the 
leave of the Court waa obtained under sub- 
s. (2) of s, 28) it might have been brought 
or made for the making of an order of ad- 
judication under this Act, the period from 
the date ofthe order of annulment shall 
be excluded; provided that nothing in 
this section shall apply to asuit or appli- 
cation in respect of a debt proveablebut not 
proved under this Aci.” It is to be ob- 
served that under s, 28 (7), an order of ad- 
judication is to relate back to, and to take 
effect from, the date of the presentation of 
the petition on which it is made, The 
decree holder, therefore, is entitled to the 
exclusion of the period between the 20th 
of February, 1922,andthe 7th of Decem- 
ber, 1927. Ifthis period is excluded, the 
application for execution is clearly within 
time, 
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It has been contended that the decretal 
debt was proveable under Act V of 1920 
but waa not proved. This is a question 
of fact. This does not appear to have been 
raised in the Court below. The circum- 
stances militate against the hypothesis 
that the decretal debt in favour of Bisham- 
bhar Nath was proved. Bishambhar Nath 
wes mentioned as one of the creditors of 
Kundan Lalin the application for adjudi- 
cation. There is no reason to suppose that 
he did not put forward his decree either 
before the Court of Insolvency or before 
the Receiver. I am clearly of opinion that 
the present application is without substance 
and ought to be dismiesed. I accordingly 
do £o, but without costs as the opposite 
party is not representated. 


A, Application dismissed, 


ALLAHABAD HIGH COURT. 
First Orvin Appgat No. 572 oF 1927. 
f June 2, 1930. 

Present :—Mr. Justice King. 
DAMODAR PRASAD-—PLAINTIFE— 
APPELLANT 
VveETsUs 
HARDEO PRASAD—DEFENDANT— 
RESPONDENT. 

Court Fees Act (VII of 1870), s. 7, Sch. I, Art. I— 

Appeal—Interest pendente lite—Court-fees. 

An appellant is bound to pay ad valorem Oourt-fee 
on the ascertainable amount of pendente lite interest 
if he expressly makes it part of the subject-matter 
in dispute in appeal. [p. 254, col. 23.] 

Bhawani Prasad v. Kutub-un-nissa Bibi (3), follow- 


ed, 

Vithal Hari Athalve v. Gobind Vasudeo Thosar (2), 
treated as no longer law. 

Rowlins v. Lachmi Narain Jha (1), Kali Prasad 
Singh v. Mathura Prasad Singh (4)and Sadhu Saran 
Rai vy. Barhandeo Lal (5), distinguished. 

Mr, S. S. Shastri, for the Appellant, 

Mr. Ambika Prasad, for the Respondent, 

JUDGMENT —This is a referance un- 
ders 5 of the Court Fees Act. 

Ths plaintiff claimed Rs. 9,562-2-3 as 
principal and interest on acoount of profits 
due at the date of suit, together with 
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pendente lite and future interest at 12 per 
cent. per annum. The suit was decreed for 
Rs. 5,304-15-4 which included interest at 
12 per cent. up to the date of suit. No 
pendente liteinterest was decreed, but future 
interest was decreed at the rate of 6 
per cent. per annum, A 

The plaintiff appealed, claiming a further 
sum of Rs, 2,541-10-3. He also claimed 
pendente lite interest and made this the sub- 
ject-matter of one of his grounds of appeal. 

He paid a Oourt-fee on Rs. 2,541-10 3. 
The question is whether he should not pay 
a further Court-fee on the sum claimed as 
pendente lite interest, which by calculation 
comes to Rs. 663. 

Under Art.1, Sch. I the memorandum of 
appeal must be stamped ad valorem on 
“the amount or value of the subject-matter 
in dispute,” When the appellant has ex- 
pressly claimed a definitely ascertainable 
sum by way of pendente lite interest, which 
was disallowed by the trial Oourt, I think 
that sum must be held to be part of “the 
amount or value of the subject-matter in 
dispute.” Otherwise, if the appeal had re- 
lated to the pendente lite interest only, we 
should be forced to hold that there was no 
“subject-matter in dispute” in the Appel- 
late Oourt, and such aconclusion seems 
absurd, 

No clear rulings on this point have been 
brought to my notice. The Chief Inspector 
of Stamps relies upon Rowlins v. Lachmi 
Narain Jha (1) but that case has no direct 
bearing upon the point in dispute, as it 
deals only with the Oourt-fee payable upon 
appeals or cross-objections in redemption 
or foreclosure suits, This is a suit ofa 
different nature. < 


The appellant’s Advocate relies upon Vi- 
thal Hart Athalve v. Govind Vasudeo Tho- 
sar (2). In that case the plaintiff obtained 
a decree for certain sum due upon a mort- 
gage, together with interest up to the date 
of suit, The plaintiff appealed on the 
ground, inter alia, that he was entitled to 
interest up to the date of payment. The 
Court held that the appellant was not bound 
to pay an additional Court-fee on account 
of the claim for interest from institution of 
the suit until payment. The reason was 
that the claim for interest stood on the 
same footing as a claim for future mesne 
profits which. had been held not to fall un- 


44 Ind. Cas, 50; 3 P. L, J. 443; (1918) Pat, 264; 
É P. L. W. 223, 
(2) 17 B.61. 
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der s. 7 of the Court Fees Act, This case 
was decided before the amendment of © 
Art. 1 of Sch, I of the Oourt Fees “Act by 
s. 155 and the Fourth Schedule of the Code 
of Civil Procedure, 1908. The amendment 
makes it clear that Art. 1 of Sch. lisa 
substantive provision governing the Court- 
fees payable upon memoranda of appeal. 
Section 7 applies to suits only and not to 
appeals. Fer this reason I think the Bom- 
bay ruling can no longer be considered 
good law. 

A Division Bench of this Court in Bha- 
wani Prasad v. Kutub-un-nissa Bibi (3) did 
not expressly dissent from the above-men- 
tioned Bombay ruling, which does not ap- 
pear to have been brought to their notice, 
but they took a different view. In that 
case the trial Oourt, in a suit upon 8 mort- 
gage, awarded interest up to the date fixed 
for payment, The plaintiff appealed 
claiming future interest from the date fixed 
for payment until realisation. The Oourt 
did not hold (as in the Bombay ruling) that 
no Court-fee was payable upon the amount 
claimed as interest, They held that it was 
impossible to determine the amount of 
future interest and, therefore, a. fixed Oourt- 
fee was payable under Sch. II, Art. 17 (vi). 

This lends support to the view that I 
take, that when the sum claimed in appeal 
asinterest definitely ascertainable (as in 
the present case) then an ad valorem Oourt- 
fee is payable under Sch, I, Art, 1 as the 
sum claimed is part of the “subject-matter 
in dispute” in the Appellate Court. 

I may add that the appellant's Advocate 
has also cited Kali Prasad Singh v. Mathura 
Prasad Singh (4) and Sadhu Saran kai v. 
Barhamdeo Lal (5) but they seem to be 
beside the point as they deal with cases 
where a plaintiff appeals against the total 
dismissal of a suit for money, In the pre- 
sent case the plaintiff’s suit was partly de- 
creed and the principles laid down in those 
rulings do not seem to be applicable. 

I hold that the appellant is bound to pay 
an ad valorem Oourt-fee on the ascertain- 
able amount of pendente lite interest when 
he has expressly made it part of the subject- 
matter in dispute in the appeal. 

A Order accordingly. 

(3) 27 A. 559; A, W. N. (1905) 84; 2 A. L. J. 263. 

(4) 77 Ind. Oas. 1054; A. I, R, 1923 Pat. 28; 1 Pat. L, 
R. 16; 3 P. L. T. 813. ` 

(5) 103 Ind. Cas, 592; 8P. L. T, 355; A. I, R. 1927 
Pat, 230, 
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ALLAHABAD HIGH COURT. 
Szoonp Oivin, APPrAL No. 680 oF 1928. 

January 26,1931. - 
Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet. - 
SWARATH DHOBI—PGLAINTIFE— 
APPELLANT 
versus 
Musammat GHURKI AND oTHERs— 

DEFENDANTS— RESPONDENTA. 

Hindu Law—Self-acquisition—Absence of nucleus 
—Presumption—‘Joint’ and ‘undivided’, meanings of. 

Where there is no nucleus of ancestral property 
or where there is no nucleus of joint property pos- 
sessed by the members of the family, any acquisi- 
tion of a particular member cannot be treated as 
joint family property in which other members of 
the family havea right to share. [p. 256, col. 2.] 

Ram Kishan Das ¥: Tunda Mal (1), followed. 

Kundan Lal v. Shankar Lal (2), distinguished. 

The word “joint” implies, though not necessarily, 
possession ofsome property which may be regarded 
as owned by all the members of thefamily. The 
word “undivided” need not necessarily carry any 
such idea, Tibid.] ` 


Second appeal from the decision of the 
Second Additional Subordinate Judge, 
Jaunpur, dated the 4th February, 1928.1 


: Mr. Harnandan Prasad, for the Appel- 
ant, 

Mr. Haribans Sahai, for the Respond- 
ents. . 


JUDGMENT.—This second appeal 
has been referred to a Bench of two Judges 
because the learned Judge before whom it 
came thought that there was some conflict 
between two cases decided by this Oourt, 
namely, Ram Kishan Das v. Tunda Mal (1) 
and Kundan Lal v. Shankar Lal (2). 


The facts of the case as found by the 
Court below are these. One Ghurao was 
a tenant holding the fixed rate tenancy, 
one-half of which is in dispute in this 
suit, On 26th July, 1913, he made a gift of 
one half of it to the plaintiff-appellant 
Swarath, who was ason of his wife’s brother. 
The other. half he gave to his daughter 
musammat Lotania. The daughter's 
half share went by inheritance to her son 
and on the death of the son, the property 
was inherited by the father the husband of 
Musammat Lotania, Jhinguri, On 13th 
June, 1919, Jhinguri sold this half share in 
the tenancy to plaintifi’s brother, Gobardhan, 
the late husband of the respondent No. 1 
Musammat Bhurki. The other defendents 


(1) 10 Ind. Oas. 543; 33 A. 677; 8 A. L. J. 723. 
(2) 21 Ind, Qas, 13; 35 A, 564; 1} A. L, J, 910. 
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in the suit arè transferees from Musammat 
Bhurki. The plaintiff-appellant claimed 
the half share in dispute on the ground 
that his brother Gobardhan died joint with 
him and by right of survivorship he is 
entitled to the property in question. The 
defence was that Gobardhan died separate 
and the property in suit was his self-acqui~ 
sition. . 

The Court of first instance decreed the 
suit. On appeal the learned Subordinate 
Judge dismissed it. The learned Subor- 
dinate Judge found that although the two 
brothers Swarath and Gobardhan lived 
together there was no nucleus either of 
ancestral property or of joint family pro- 
perty and that, therefore, there was no 
presumption that the property acquired by 
Gobardhan was joint family property in his 
hand. The learned Judge also found that 
Gobardhan used to go out to Calcutta to 
earn a living and it was possible that with 
thesavings he was able to purchase the 
property in question, 

In this Court it has been contended that 
the learned Subordinate Judge has over- 
looked the presumption of Hindu Law that 
the property held by a member of a joint 
Hindu family is joint property and that if 
this presumption be given its proper 
effect to, the suit should be decreed. 

The learned Oounsel for the appellant has 
further contended that there is areal con- 
flict between the two cases quoted at an 
earlier part of this judgment and he 
has asked that if we are also of the same 
opinion we. should refer the case to a 
larger Bench. 

We areof opinion that there is no conflict 
at all between the two cases, one reported 
as Ram Kishan Das v. Tunda Mal (1) and 
the other reported as Kundan Lal v. Shan- 
kar Lal (2). Indeed the learned Judges 
who decided the later case expressed the 
opinion that they were not differing 
from the earlier case. Ai page 568* fof the 
BH Richards O. J., is reported to have 
said: 

“It seems to me,however, that itis unneceg« 
sary in the present case to express any 
view on the correctness of the decision in 
Ram Kishan Das v. Tunda Mal (1) because 1 
think that in the present case it is neceg- 
sary for the plaintiff..............ccccssccesccseeress fs 

We are also of the same opinion. Mayne 
in his “Hindu Law”, 9th Edition, in the 
foot-note at page 377 says, “The decision in 


“*Pageok3sA~[Ed] mmm 
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Kundan Lal v. Shankar Lal (2) is not real- 
ly in conflict with the proposition in the 
taxt; for in that case it was assumed that the 
property though acquired in the name of a 
particular member was in tke possession 
of the joint family.” 


The case before us is apparently govern- 
ed by the decision in Ram Kishan Das v. 
Tunda Mal (1) which lays down a law 
which has never been dissented from in 
this Oourt, 


It will be interesting to look at the 
original textsin order to find out whether 
the rule that has “been laid down in Ram 


Kishan Das.v. Tunda Mal (1) isin any way . 


in conflict with them. Vijnaneshwara in 
his commentary on the Mitakshara in 
Ohapter I, s. 4, Placitum 118, (Colebrook’s 
Fr.) says, ‘The author explains what may 
not be divided. Watever else is acquired 
by the co-parcener himself without detri- 
ment to the father’s estate as a present 
froma friend or a gift at nuptials does 
not appertain to ths co heirs’. Then he 
explains, “That which has been acquired 
by theco parcener himself withont any 
detriment to the goods of his 
father or mother or which has been 
received by him from a friend......... shall 
not be given up to the brethren or other 
co-heirs; the person recovering it shall 
take such property”. (Ibid). The opinion 
recorded by the author of Mitakshara is 
really based on a text of Manu which may 
be translated as follows: 


“Whatever one has earned by his own 
labour without impairing the paternal estate 
one may not give a share of the self- 
acquired property to another if he so 
desires it.” (Translated by M. N, Dutt 
(Shastri), M. Aand published by Hlysiun 
Press, Calcutta): (see Manueamhite, Chap- 
ter IK, sloka 208). A similar idea is express- 
ed by the next sloka in which it is laid 
down by Menu as follows: “A son. who 
has managed to recover an ancestral pro- 
perty which his father had failed to doin 
his lifetime must not divide the same 
among his own brothers if he does not so 
desire it.” 

It appears tous that the use of the word 
“joint” family has been to some extent 
responsible for the conception that there 
can be no joint family without joint pro~ 
perty. The word that has been actually 
used in the Sanskrit texts, especially by 
the author of Mitakshara is “‘Abibhakta” 


A 
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which means “undivided”. A family in 
which the members are living together may 
be called an undivided family, for the 
simple reason that they have not separated. 
Where the idea of mere living together has 
tobe expressed, the expression that has 
been used by Manu is “ Sahajiwanta”. In 
Ohapter IX, sloka 210 Manu lays down that 
when divided members of a family “live 
together and they decide to separate 
again, the eldest member of the family 
cannot claim the eldest members share. 
The word “joint? implies, though not ne- 
cessarily, possession of come property 
which may be regarded as owned by all 
The word 
“undivided” need not necessarily carry any 
such idea. Dr. Gour in his “Hindu Oode”, 
Third Hdition, at page 590 in Art. 1174 says, 
“The strength of the joint family lies in 
the joint family property, without such 
property ajoint family is conceivable, but 
then its jointness would have no meaning, 
since such family may possess certain fami- 
ly rights in common, but they are com- 
paratively of little account. The importance 
of the joint family, therefore, lies in the 
fact that it possesses all its property in 
common, as such members have mutaal 
rights and obligations with referenca to 
it. But while Hindu Law postulates and 
presumes the existence of the joint family, 
it does not either postulate or presume theex- 
istence of joint family property......"" Indeed 
the law is now too well-established to be 
disturbed at this late hour and it is to this 
effect that where there is no nucleus of an- 
cestral property or where thereis no nucleus 
of joint property possessed by the members 
of the family, any acquisition of a particular 
member cannot be treated as joint family 
property in which other members of the 
family have a right to share, 


The result is that the appeal cannot 
succeed and it is hereby dismissed with 
costs. 

A. Appeal dismissed, 
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‘CALCUTTA HIGH COURT. 
Civis AppezL. No, 717 oF 1928. 
March £1, 1930, 
Present:—Sir George Cl:us Rankin, 
© Kr., Ohief Justice, and Justice Sir Charu 
- Ohunder Ghose, Kr. - 
HARIDAS MODAK—Ptaintirr— 
APPELLANT 
versus 
RAMDAS MODAK—Daranpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIII, r. 
8—Agreement to compromise suit—Agreement not 
carried out—Party resiling—Duty of Court—Decree 
in terms of petition, legality of. 

After a certain amount of evidence had been taken 
the parties intimated to the Court that they had 
decided to settle the suit on certain terms and pray- 
ed for adjournment of the case as it was necessary to 
have sometime in order to complete all that was to 
be done according tothe settlement. The ease was 
accordingly adjourned. According to the settlement 
the parties were to execute certain kabalas to each 
other, On the day to which the case was adjourned 
the parties had not executed the kabalas and the 
plaintiff put ina petition saying that the defendant 
had not done what hehad agreed to do. Without 
taking any evidence asto who was in fault, the Court 
proceeded torecord the compromise petition on the 
basis that there was a complete settlement of the whole 


case : 

Held, that without making an enquiry as to whe- 
ther the defendant or the plaintiff was in fault 
the Court should not have thrust the compromise on 
the plaintiff and the procedure adopted was, therefore, 
entirely wrong. |p. 257, col. 2; p. 258, col. 1.) 


Appeal from an appeilate decree of the 


District Judge, Nadia, dated the llth 


January, 1928, 

Messrs, Sarat Chander Roy Choudhuri and 
Santi Kumar Roy Choudhuri, for the Appel- 
lant. 

Messrs. D, N, Bagchi and Jitendra Nath 
Bagchi, for the Respondent. 

JUDGMENT. 

Rankin, C. J.—In my opinion, the 
order made by the lower Appellate Court 
| must be set aside, The position is that 

the plaintiff brought a suit for partition of 
his homestead against the defendant who 
was his brother. After a certain amount of 
evidence had heen taken apparently it ap- 
pears that the parties came to an agreement 
which iscontained in a joint petition pre- 
sented to the Oourt on 20th November 1925, 
It states that the parties have decided to 
settle the suit or the parties have determin- 
ed ta dispose of the suit on certain terms, 
but “as itis necessary to have some time 
in order to complete, all that isto be done 
according tothe settlement, it is prayed 
that the suit may be postponed to-day and 
may come up for hearing Thursday next.” 

So theonly order that was tobe made by 
the Oourt was an order of adjournment and 

131-17 
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the case was to come before the Oourt on 
Thtirsday next. Why was it tocome before 
the Oourt on Thursday next? It appears 
that, apart from certain declarations upon 
matters outside the suit which had been 
stipulated between the parties by cl. (3) 
the plaintif was to executea kabala in 
favour of the defendant in respect of his 
share of the property mentioned in para. 1 
and the defendant was to executea kabala 
in the favour ofthe plaintif ia respect of 
his share of the property mentioned in para. 
2, and the said properties were thus to be 
mutually exchanged by the kabalas, There 
were certain other clauses which declared 
that the plaintiff would have no interest 
in acertain house and that the defendant 
admitted that the property which bad been 
given to the plaintiff's wife belonged to her, 
and the defendant had no interest or claim 
upon it. Then the last clause was that 
“the parties will complete everything before 
Thursday next.” The case being adjourned 
for those reasons until Thursday, the ques- 
tion je: What was the bargain between the 
parties? Did the parties mean to commit 
themselves to the bargain as it was stated 
on the 20th November, or did they mean to 
wait till Thursday aod then have a complet- 
ed settlement—the kabalas exchanged and 
everything finished and nothing to do by 
execution of compromises, execution of the 
solenama, but a complete, clean and final 
settlement—each person having a declara- 
tion by a kabala to show what he had to 
get? Itis abundantly clear to my mind 
that the intention was the latter. It was 
not intended that they agreed by the soles 
nama to something and that theparties were 
to be remitted tothe process of execution 
to compel the performance of each kabala 
by the other. When Thursday came, it is 
perfectly certain that parties bad not exe- 
cuted their respective kabalas, The plaint- 
iff put in a petition in which he said that 
the defendant had not done what he had 
agreed to do, Thereupon the Judge in- 
stead of saying “Very well, ifhe has not 
done what he agreed to do and itis not your 
fault, as he has not done what he agreed to 
do, it is obvious that the bargain or 
settlement has come to nothing“ pro- 
ceeds without taking any evidence at 
all to say thatthe plaintiff wanted to resile 
from his bargain. Of course the plaintiff 
was wanting to resile from his bargain for 
the perfectly good reason that the defend- 
ant was not willing to perform his part, 
Whai the learned Judge could have done 
at the instance of the plaintiff or defendant 
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was to make an enquiry as to whether the 
defendant had failed to do what he had pro- 
mised and whether he had failed by reason 
oÍ coms causes afforded by the plaintiff, 
The learned Judge did not purport to do 
that at all. He purported to Bay? 
_ “Well,there is nothing now in this snit. It 
18 quite clear that, as far as the homestead 
18 concerned, there must be a partition;” 
and he decreed a partition, The defendant 
18 not satisfied with that, He goes to the 
learned Judge and the learned Judge finds 
apparently for no reason at all, that the 
whole of the compromise is to be thrust 
upon the plaintiff, there being before him, 
as faras I know, no evidence whatever to 
show whether the defendant was in the 
right or the plaintiff -wasin the Tight, and 
he proceeds to record this compromise peti- 
tion on the basis that, on 20th November, 
there was a complete settlement of the 
whole case, and whether anything was done 
on the following Thursday or not did not 
affect the matter., In my judgment that is 
entirely wrong. Whether an appeal lies or 
does not lie, at all events, we have power 
to cet aside the decree in revision, and in 
my opinion, we ought to make an order, in 
revision setting aside the decree of the 
learned District Judge and the decree of 
the trial Oourt not being objected to by 
the plaintiff, restoring the decree of that 
Court with costs in all Courts, The hear- 
ing fee in this Courtis assessed at two gold 
mohurs, 

C. C. Ghose, J.—I agree. 

A. ; Deeree set aside, 


CALCUTTA HIGH COURT. 
O1vit ArrraL No. 1272 op 1928. 
June 19, 1930, 
Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr, and Mr. Justice 
Oostello, 
ADITYA KUMAR BHATTAOHAR JE 
— DERENDANT— APPELLANT 


- VETSUS 
ABINASH CHANDRA MUKHOPADHYA 
AND OTHERS— PLAINTIF¥s—ResPONDENTS. 

Civil Procedure Code (det V of 1908), s. 96, O. 
ALVILI, v. £~—Decree modified in review—Appeal from 
‘original decree, competency of—Hyffect of review on 
original decree. 

lfan application for review is successful to how- 
ever slight an extent it may be, the modified decree 
is the final decrees for the purposes of an appeal and 


ADITYA KUMAR v, ABINASH OHANTRA, 
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the fact that no decree was drawn up or that a decree 
was drawn upto the extent of the modification does 
not affect the question. Consequently, an appeal 
against a decree anterior to review, filed pending the 
review, without any appeal from the amended decree, 
is not competent, [p. 260, col. 2; p. 262, col. 1) 

Joy Kishen v. Ataoor Rohoman (1), Shidramappa v. 
Gurushantappa (8) and Kanhaiyal Lal v. Baldeo 
Prasad (9), referred to. : 


Appeal from the appellate decree of the 
District Judge, Zillah Khulna, dated the 
23rd April, 1928. 

Messrs, Girija Prasanna Sanyal and 
Panchanon Ghosal, for the Appellant, 

Mr, Prokash Chandra Majumdar, for the 
Respondents, 


JUDGMENT, 

Suhrawardy, J.—This is an appeal 
by defendant No. Lins suit for a perma- 
nent injunction restraining the defendants 
from filling up an ejmali tank in which the 
plaintiff has 6 annas 4 gds. share and the 
defendant No. 1 has ¥ annas 10 gds. 
share. The defence was that there was a 
partition of the tank (which the defendant 
called a ditch) and the defendant was in 
posseesion of his share of it, The trial 
Court finding thatthere was partition be- 
tween the parties dismissed the suit, On 
appeal the learned District Judge disagreed 
with the trial Oourt on the finding of fact 
and held that the plaintiff was entitled to 
have a decree as prayed for and gave cer- 
tain directions for the carrying out of the 
decree including the direction that the 
defendant should either remove the earth 
put by him in the tank or pay Rs, 100 
to the plaintiff towards the cost of cleaning 
the tank and removal of the earth if the 
plaintiff should find it necessary to do so. 
This judgment was passed on the 23rd 
April, 1928. The decree in pursuance of 
this judgment was drawn up onthe 28th 
April, 1928, On the 1st of May, 1928, the 
defendant No. 1 (the appellant before us) 
filed an application for review of judgment 
under O. XLVII, r. 1, Civil Procedure 
Oode. On the 10th of May, 1928, this 
appeal was presented in this Oourt. The 
review application as we shall see later, 
was granted with reference toe very small 
portion of the decree, The review was 
granted and final order was passed on the 
20th June, 1928, and the decree in pursuance 
of the final order was drawn up on the 
17ib July, 1928 On these facts a prelimi- 
nary objection has been taken on behalf 
of the respondent that no appeal lies from 
the decree of the 28th April, and that there 
being no appeal from the final decree of 
the 17th July, the present appeal ought to 
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fail. It is necessary to consider the pre- 
liminary objection firet, because, if it 
succeeds it will not be necessary to go into 
the merits of the case. 

In order to fully understand how far the 
objection ought to prevail on the facts of 
the present case it may be useful to men- 
tion the orders passed by the Judge in the 
lower Appellate Oourt in the matter of 
review, The application for review was 
filed as I have said, on the Istof May, 
1928. The order passed by the Oourt was 
“Petition filed by respondent under O. 
XLVII, r. 1. Patupin the presence of 
Pleader for the appellant to morrow.” 
Thereafter the matter was heard evidently 
in the presence of both parties onthe 4th 
of May, 1928. In the judgment which the 
learned Judge passed on that day he ob- 
served that the chief ground on which 
review was sought was with reference to 
the fact of a certain petition filed before 
the Revenue Oourtand for permission to 
file certain documents which were not pro- 
duced at the trial. The learned Judge 
went into the matter and considered all the 
points raised before him on review and 
passed the final order in these words: 
“The application is, therefore, rejected so 
far as this ground is concerned. The 
second ground urged in the application 
for review is that by my judgment I have 
directed the applicant to pay Rs, 100 to the 
plaintiff in lieu of removing the earth al- 
ready deposited in the tank, ...... FEER 
„I was notaware, however, that the 
sum originally claimed was Rs. 10 only. 
la the circumstances I allow the application 
for review on this ground, Inform the 
parties through their Pleaders that I shall 
hear anything they have to say with regard 
to this matter onthe 4th of June, 1928. 
The learned Judge heard this matter on 
the 20th June, and directed that the 
plaintiff should get Rs, 30 instead of Rs. 100 
as compensation from the respondent.” In 
pursuance of this order on the 17th July, 
1928, the following decree was drawn up. 
The printed form is headed (O. XLVII, r. 35, 
Code of Oivil Procedure) “and it is order- 
ed and decreed in modification of the 
decree dated the 23rd April, 1928, that the 
appellant will get Rs. 30 instead of Rs, 109 
as compensation from the respondent. He 
will get additional costs of Rs. 2-4-0 
from the respondentas additional ad volarem 
fee.” This decree apparently means to say 
that the former decree was confirmed in all 
particulars except the modification indicat- 
ed therein, ; 
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Now the question which we are called 
upon to decide is which one of the two 
decrees is the decree from which a second 
appeal should have been preferred to this 
Court. In other words, which of these two 
decrees is the decree in the case—under O. 
XLI, r. 35 decree in appeal shall contain, 
among other things, a clear specification of 
the relief granted or other adjudication 


made, According to the definition of 
decree in s. 2,@Oivil Procadure Code, 
decree is the formal expression of an 


adjudication which conclusively determines 
the rights of the parties with regard to all 
or any of the matters in controversy in the 
suit. Now the decree of the 23rd April, 
1928, does not contain aclear specification 
of the reliefs granted, unless it is read in 
conjunction with the decreemade on the 
17th July, 1928; nor is it a decree which 
conclusively determines the rights of the 
parties with regard to all the matters in 
controversy in the suit. In thatsense the 
last decree of the 17th July, 1928, could not 
bea complete decree by itself; but read 
with the previous decree it would show a 
complete and conclusive adjudication of 
the matters in controversy between the 
parties, On the various provisions ofthe 
Qivil Procedure Code it would appear that 
the decree which can be called the final 
decree in the matter must be the decree 
which finally settles all disputed questions 
between the parties and if a decree is modi- 
fied in review to whatever extent it may be, 
the modified decree is the decree which must 
be considered as the final decree in the case. 
The question came up for consideration in 
innumerable cases in almost all the High 
Courts. So far asthis High Oourt is con- 
cerned, this point was considered in Joy 
Kishen v. Ataoor Rohoman (1) where it was 
held that an order made on an application 
for review of judgment except an order ab- 
solutely rejecting the application, becomes 
ifitin any way modifies or alters the 
original order although the modifica- 
tion or alteration extends only to the recti- 
fication of a clerical mistake, the final order 
in the case; and an appeal against it brought 
within thetime prescribed would be with- 
in time, Mr, Sanyal forthe appellant at- 
tempts to distinguish this case by observing 
that there no order was passed granting 
the application for review nor did it pass 
any order afterthe hearing of the matter 
as anorder passed on review. What the 
Subordinate Judge in that case did was to 

(1) 6 O. 22; 5 Ind, Jur, 522; § Q, „L. R. 575; 3 Shoma 
L.R. 197 (PO) ; 
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pass one order granting the review and at 
the same time modifying the decree. I do 
not think that this distinguishing feature in 
that case has any hearing on the ratio 
adopted by the learned Judge which 
was that the applicant's petition for 
review was allowed in part and the decree 
having been corrected in consequence there- 
of, ib must be said that the decree prepared 
after the review was the only decree in 
the case. This case has been followed in 
various cases and on the principle laid 
dowa by it, if has been held even in cases 
where amendment of the decree was made 
under s. 206 of the Code of 1882 (s. 152 of 
the present Code) that even ifa decree is 
amended for a clerical mistake, the period 
for appeal should, in some circumstances, 
be reckoned from the time of the amend- 
ment and preparation of the decree in pur- 
suance thereof: Brojolal Roy Chowdhury 
v. Tara Prasanna Bhattacharji (2), Menat 
Ali v. Amdar Ali (3). In Nawaz Ali v. 
Allu (4) the principle of Joy Kisken’s case 
(1) was adopted and it was held that the 
period for preferring an appeal to His 
Majesty would be reckoned from the time 
when the decree was amended on an appli- 
cation for review. Though these cases 
were decided in connection with the start- 
ing point of limitation in the matter of 
filing of appeals, the same consideration 
will apply tothe present case for it cannot 
be argued that a party may have a right of 
appeal against two decrees. If itis held 
that he had aright of appeal against the 
decree after amendment it must be held 
that he had no right of appeal against 
the decree which was passed before the 
amendment, h 

Now as to the effect of the application 
for review, the law has been clearly laid 
down by Sir Lawrence Jenkins, C.J. in 
Vadilal v. Fulchand (5). Where an ap- 
plication was made for review of judgment 
and that application is dismissed it has no 
bearing upon the proceeding and it should 
be ignored, But where the application is 
received in the sense that the Court orders 
the other party to show cause why the 
review should not be granted, or as is 
generally said a Rule is issued, then the 
Court acts under O. XLVII, r.4 (1) proviso 
(a). Ifthe Oourt after hearing the parties 
refuses to alter its original decree the 


(2)3 0. L. J. 188. 
O bso dae SaL 
4 . Cas, 520;4 Lah. 185; 6 Lah, TJ, 44: A. 

1. ® 1924 Lah, 82.. i 4 
(5) 30 B. 56;7 Bom, L, R, 664, 
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matter ends there and the parties are rele- 
gated to the original decree. But when 
the Gourt is of opinion that the application 
for review should ke granted, a note 
thereof is to be made in the register and the 
Court may then proceed to re-hear the case. 
The learned Chief Justice is of opinion 
that if the Rule is made absolute and 
the case is reheard on merits and 
results in a repetition of the former 
decree or some variation of it, the result is 
the same, for in such case if the whole 
matter has been re-opened there isa fresh 
decree. According to this view even if the 
Judge holds after making the rule absolute 
and on hearing the parties that there was no 
ground for interfering with his judgment 
there would still be a decree passed after 
the old decree. It would not be necessary 
to goso far as to accept this proposition 
without further consideration because in the 
present case the Court, as a matter of fact, 
did vary the decree toa certain extent, 
This view ofthe matter was adopted by 
this Court in Gour Krishna Sirear v. 
Nilmadhab Saha (8). 

This question may also be looked at from 
another point of view. It has been 
suggested that when the Court after receiv- 
ing the application for review issues a Rule 
or calis upon the opposite party to show 
cause why the judgment and decree should 
not be varied, and makes the Rule absolute 
it practically orders that the previous 
decree is vacated. Gour Sundar Bhowmick 
v. Rakhal Raj Bhowmich (7). The view 
so early expressed in Joy Kishen v. 
Atacor Rohoman (1) has been recently 
accepted by the Bombsy High Oourt in 
Shidramappa v. Gurushantappa (8) where 
the learned Judges observe that the effect 
of granting an application for review is to 
supersede the decree which was the subject 
of such an application and no appeal, there- 
fore, could be maintained under the decree 
anterior to the review but an appeal lay 
against the subsequent decree, As has been 
held in Kanhaiya Lalv. Baldeo Prosad (9) 
the fact that nodecree was drawn up or 
that a decree was drawn up to the extent of 
the modification would not affect the 
question. 

There is another aspect of the case which 
should not be overlooked. A decree may 


(6) 73 Ind. Oas. 34; 36 O, L. J. 484; A.I. R. 1923 Cal. 
13. 

(7) 34-Ind, Cas. 592; 27 O. L. J. 326; 20 0O. W.N. 
165. 

(8) 116 Ind. Cas. 227; 31 Bom. L. R. 137; A. I, R, 1929 


Bom. 183; Ind. Rul. (1929) Bom. 323, 
(9) 28 A, 240; A, W.N, (1805) 265, 
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be modifed on review though to some 
slight extent but the modification may 
depend upon the decision of the main 
matters in controversy in the case, It will 
not becompetent to a party to appeal 
against thé detision which embodies the 
conclusion of the Court with regard to the 
main question in controversy and ignore the 
decree which follows such modification but 
‘is consequent on the decision embodied in 
the former decrée; as. for instance costs are 
awarded on review to a party in pursuance 
of the former decree where that decree was 
silent on the point, The principle of 
“dependent decree’ does not apply in such a 
case, In the present ease, for instance, the 
decree modified on review directed that the 
defendant should pay to the plaintiff the 
sum of Rs, 30 under certain circumstances. 
Now that decres is not appealed against but 
i} dépends upon the finding of the Judge 
that the plaintiff's suit should succeed upon 
the merits. If the appellant wants to 
appeal against the entire decree of the 
Court below he should appeal against thé 
decree first passed as well as against the 
decree passed on review, if he thinks that 
the first decree is still alive. But he can- 
not ignore the decree passed on review 
altogether and appeal only against the 
decision of the Judge upon the right and 
title of the parties, 

That time should run from the date of 
the decree as amended has been recognised 
by the Legislature by the amendment of 
the Limitation Act in 1908. With regard 
to the time from which limitation for execu- 
tion of adecree should be counted there 
was a great divergence of opinion between 
the Allahabad High Oourt on one side and 
almost all the other High Oourts on the 
other. The conflict was set at rest by 
` adding cl. 4 to 8, 182 of the Limitation Act 
of 1903 which says that limitation for 
purpose of execution should commence 
from the date ofthe amended decree. It 
does not specify the nature ofthe amend- 
ment and, therefore, it must be said to 
include all kindsof amendments whether 
under s. 152 or under O. XLVII, Civil 
Procsdure Oode, or any other provision of 
law. I may support the view which I am 
pursuaded to take in the matter on the 
analogy of Art. 182, cl. 4 of the Limitation 
Act though it has been observed in Shaikh 
Golab v. Maharani Janki Ker (10) that the 
periods of limitation for execution and for 
appeal should be considered differently. 
ie 57 Ind. Oas. 236; 5 P. L, J. 472;1P, L., T. 
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As a result of the above considerations I 
am of opinion that the preliminary objec- 
tion should prevail, that this appeal from 
the decree dated the 23rd April, 1928, is 
incompetent and thatas the appellant has 
not appealed against the decree passed in 
pursuance of the order in review this appeal 
must fail, We have looked into the merits 
of the case in order to find if it is a proper 
case in which we should exercise our power 
under s. 5 of the Limitation Act to extend 
the period for filing the appeal. We are 
satisfied that it is not acase for the use of 
our discretion under that section. This 
appeal is accordingly dismissed with costs. 
Costello, J.—I agree that the prelimin- 
ary objection in thiscase must be upheld. 
One has only to consider the chronology of 
the matter to come to the conclusion that it 
is difficult to hold otherwise than that this 
appeal isnot competent. The memorandum 
of appeal which was presented in this 
Court on the 10th May, 1928, is in these 
terms: “The above named defendant- 
appellant being dissatisfied with the judg- 
ment and decree of Mr. Me, O. Sharpe, 
District Judge of Khulna, dated the 23rd 
April, 1928, in Title Appeal No. 99 of 1928 
reversing those of Mr. Sarat Chandra Roy 
Ohoudhury, Third Munsif, Khulna, dated 
the 12th March, 1928, in Title Suit No. 66 of 
1928 begs to prefer this memorandum on 
appeal from appellate decree ete. “Then it 
proceeds to set out the grounds. It is 
obvious that what he complained of is the 
judgment and decree of the District Judge 
of Khulna, dated the 23rd April, 1928. That 
decree was modified on the 20th June, 1928, 
The sequence of relevant dates is as follows: 
There was a judgment of the District Judge 
on the 23rd April, 1928, thedrawing up of 
the formal decree was on the 28th April, 
1928; and then on the Ist May, 1928, there 
was an application on the part of the 
defendant for a review. of that decree. On 
the 4th May, 1928, the learned District Judge 
indicated that he would consider the 
question of reviewing his judgment, ai any 
rate, as regards one portion of it, namely, 
that part which directed the defendant to 
pay Rs. 100 to the plaintiff towards the 
costs of filling up the tank; and then on 
the 10th May this appeal was filed. It is, 
therefore, quite clear that the defendant at 
the time when he filed this appeal knew 
very well that there was a possibility, not to 
put it any higher, that the judgment of the 
zard April and consequently the decree 
under it would be altered. In fact onthe 
20th June the review was allowed and the 
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decree was in fact modified tothe extent. 


that the sumof Rs,100 was reduced to 
Rs, 30. That alteration was embodied in a 
final decree on the 17th July, 1928. The 
general principles applicable to cases of 
this kind were, in my opinion, if I may 
respectfully say so, stated by Sir 
Lawrence Jenkins in the case of Vadilal v. 
Ful Chand (5). Lhaveno doubt whatever 
that the original decree ceases to exist and 
is superseded and thata new decree is 
made as a result of whatever modification 
or alteration may be granted on the hearing 
of thereview proceeding. Directly a review 
is granted the case is re-opened for con: 
sideration and, therefore, it is necessary in 
. order finally to terminate the proceeding 
that there should bea new decree. The 
difficulty which we have discussed in this 
appeal ariees from the fact that under a 
somewhat complicated provisions of the 
Code itis competent to an unsuccessful 
party to take simultaneous measures for 
the purpose of endeavouring to „obtain a 
-remedy for what he considers to be a 
grievance, There is no doubt that itis 
possible to make an application for review 
and at the same time before that is decided 
to file an appeal, Ifaparty chooses to file 
an appealhe can doit in this way; but 
undoubtedly he runs the risk of losing the 
benefit which he may have in the review 
proceeding, In this particular case it ig 
manifest that it would be quite im possible 
to hold that it is competent to the defend- 
ant to proceed with his appeal against the 
original decree while at the same time there 
is no appeal against the modification made 
in the review proceeding. The right course 
where parties adopt simultaneous remedies 
or endeavour todo so is that if the review 
measures are successful to any extent 
whatever isthat a new decree should be 
drawn up and the party choosing to file an 
appeal should file it against the decree as it 
appears in ita final shape. I have no 
hesitation in expressing the view quite 


definitely that anapplication for review, if. 


successful, to however limited extent, puts 
an end to the original decree, at any rate 
for the purpose of filing any appeal upon it. 
Ii there is any appeal at all, it must be 
based upon the judgment and decree of the 
Ocurt in question in its final form. Taking 
the view that wedo with regard to the 
preliminary objection taken by Mr, 
Majumdar on behalf of the plaintiff-res- 
pondent it isnot necessary: to gointo. the 
other questions raised in the appeal, 
Ay Appeal dismissed, 
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CALCUTTA HIGH COURT. 
CRimInaL Revision No. 1029 or 1930, 
January 16, 1831. : 
Present:—Mr. Justice Lort Williams and 
Mr, Justice S. K. Ghose, 
AMBIOA OHARAN DAS—Acoussp— 
PRTITIONER 
VETSUS 
EMPEROR—OesrcsiTe Panty. — 

Penal Code (Act XLV ef 1860), s. 198—A pplication 
for transfer with sworn afidavit—Denial of allega- 
tions by accused by counter-affidavit and also by trial 
Magistrate's statement—Complaint against applicant 
under s. 198 on the basis of ri at a i a ane Ma- 

istrate’s statement, propriety of—Proper procedure— 
Criminal Procedure Code (Act V of 1898), s. 478, 
inguiry under. 
PAn Da liat was putin for the transfer of a 
case on the ground that the accused person had been 
seen coming away from the compound of the trying 
Magistrate. This fact was sworn by an affidavit... 
The accused denied this statement by a counter- 
affidavit and the trying Magistrate also denied it by 
his own statement. A complaint under s. 193, Penal 
Code, was ordered to be drawn up against the com- 
plainant. It was contended that a complaint could 
not be drawn up on the basis of the counter-affidavit 
and the Magistrate’s statement : 

Held, that it was an unwise course to make a com- 
plaint onthe basis of the counter-affidavit and the 
trial Magistrate's statement, when the difficulty could 
have been overcome by directing an inquiry under s. 
476, Oriminal Procedure Code, and the objections 
raised could thus have been avoided. [p, 263, co). 1.) 

Messre. N. K. Basu, Radhicaronjan Guha 
and P. C, Chatterji, for the Petitioner, 

Mr. Monindra Nath Mukherji, for the 


Orown. 
JUDGMENT. | 

Lort-Williams, J.—In this case a 
Rule was issued to show cause why a certain 
complaint should not be withdrawn and the 
proceedings quashed. ae 

The facts were that an application for 
the transfer of a certain criminal case had 
been made to the Additional District 
Magistrate at Barisal. The complainant 
putin an adffidavit stating that the accus- 
ed person had been seen coming away from 
the compound of the Magistrate to whom 
the case had been cent _for disposal, A 
counter-affidavit was putin sworn by the 
accused person denying this statement 
in toto. The learned Additional District 
Magistrate called for an explanaijon from 
the Magistrate to whom the case was sent 
for disposal, The learned Magistrate made 
astatement to the effect that there was not 
a word of truth in the statement made 
in the affidavit. Upon thatthe learned 
Additional District Magistrate on the 25th 
June, 1930, made an order stating that the 
complainant had filed such an affidavit and 


. thatthe explanation of the tıying Magistrate 


showed that this statement in the adffiavit 
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Was false and that, therefore, a formal 
Complaint should be drawn up against him, 
In the formal complaint which wasdrawn 
up as a result of the order of the 25th 
June, 1930, he also refers to the counter- 
affidavit sworn by the accused as being 
part of the material upon which he had 
made the complaint. ` 

Mr. Basu on behalf of the petitioner has 
raised certain objections one being that this 


| was an affidavit of the accused person and 


ought not to have been received in evidence. 
If this objection be sound in a matter such 
as this, there would be no way of challenging 
the statement which has been made by the 
complainant, namely, that he had seen the 
accused coming out of the compound, 
because the only person living who 
could give affirmative evidence upon that 
point would be the accused himself. No 
one else including the Magistrate himself, 


could say more than that they had never 


seen him in the compound. The result 
would be that a most serious charge could 
be made against the trying Magistrate 
with impunity by the complainant. I am 


not, therefore, certain in my mind whether 


such a counter-affidavit would be inadmis- 
sible, for the purpose of deciding whether 
acomplaint ought to be made, especially 
as it seems to me that the Additional Disg- 
trict Magistrate might have asked the 
accused to make a statement on this point 
‘and might have acted upon it. But the 
learned Additional District Magistrate 
does not seem to have acted upon the 
-counter-affidavit but has relied only upon 
the statement of the learned Magistrate, 
Again personally I am not quite certain in 
my mind whether he would not be entitl- 
ed to take such a statement into con- 
sideration when coming to a conclusion 
whether a complaint should be made or not. 
But it seems to us that where technical 
objections of this kind can be raised against 
the reception of the evidence upon which 
the Additional District Magistrate was 
Furporting to act, it was unwise and it 
would always be unwiseto act upon it, 
when the difficulty can be overcome by 
directing an enquiry such as is mentioned 
in s. 476, Oriminal Procedure Code. 

The last point taken by the learned 
Advocate seems conclusive although it is 
purely technical, It appears that both the 
affidavits were stamped with non-judicial 
stamps whereas the General Rules and 
Circular Orders (Oriminal) require that the 
stamps upon such affidavits shall be Court- 
fee stamps. Therefore, both these affidavits 
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should have been rejected as being ine 
admissible in evidence. . 

The result is, that this Rule is made 
absolute, the order of the Additional Dis- 
trict Magistrate is set aside and the com- 
plaint withdrawn. 

. S. K. Ghose, J.—I agree that the Rule 
should be made absolute. 

A Rule made absolute. 





CALCUTTA HIGH COURT. 
O1vit Appgat No. 173 or 1929, 
August 25, 1930. | 
Present:—Sir George Claus Rankin, Kr., 
Ohief Justice and Justice Sir Oharu 
Ohunder Ghose, Kt. 
PROFULLA KUMAR BASU—~Jopemente 
Destor—APPELLANT 
versus 
Musammat SOROJBALA BASU AND OTAERS 
— DEORER- HOLDERES —RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 182 (2)— 
Ex parte decree—Rejection of appeal against refusal 
to setaside decree—Application for execution of 
original decree—Limitation—Starting point. 

Where the Court refuses to set aside an ex parte 
decree and an appeal against such order is rejected, 
time for executing the original decree is not thereby 
enlarged under an 182, cl.2 of Sch. I of the Limitation. 
Act a a 'Ram Chandra (3), Fakir Chand Mondal 
v. Daiba Charan Parui Sah and Ramcharan Biysak v. 

È roved. 
Taha, tea ' Sumbhudin Pattack (1), dissented. 
Pike Singh v. Deonandan Prosad Singh (2) and 
Rai Brijraj v. Nauratan Lal (6),referred to. 

Appeal from the original order of the 
Second Sub-Judge, 24-Parganas, dated the 
26th January, 1929. 

"Weed. Brojo Lal Chakravarty, Suresh 
Chandra Talukdar oe Jatindra Nath 

anyal, for the Appellant. _ 

E Maser. Ripendra Kumar Mitter, Rajendra 

Nath Das and Someswar Prosad Mukerji, 
or the Respondents, 

: JUDGMENT. 

Rankin, C. J.—This is an appeal from an 
order made in an execution case. It appears 
that the decree under execution was made 
upon the basis of an arbitator's award, Then 
the defendant No, 4 who claimed certain 
rights under the decree took out proceed- 
ings in execution in order to recover a sum 
of Rs. 7,000 which it is saidshe was to re- 
ceive from the plaintiff as the- value of her 
share ofa certain house. There aro several 
objsctions taken on the part of the appel- 
lant to the order which has been made 
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granting -her. execution of the decree. The 
first objection to be considered is the ques- 
tion of limitation. Itappears that the date 
of the decree was the 22nd of November, 
1922, and the money claimed was payable 
within the year from that date. In Decem- 
ber 1922, however, the lady applied under 
O. IX, r. 13, Code of Civil Procedure, to set 
aside: the decree as. having been passed 
against herex parte. This application was 
dismissed in 1923, and she took an appeal 
to this Court which was dismissed on the 
28th July, 1926. Theapplication for exe- 
cution with which we are now concerned 
was brought on the 16th January, 1928. The 
learned Subordinate Judge was of opinion 
thats. 14 of the Limitation Act could be 
applied to a case of this character ; but Mr. 
Mitter on behalf of the respondents very 
properly conceded that that view is unten- 
able. He claims, however, that the applica- 
tion for execution was brought. within time 
by reason of the provision in the second 
clause of Art. 182 of Sch. I to the Limitation 
Act ‘(where there has been an appeal) the 
date of the final decree of order of the Appel- 
late Court” and he cites as. an authority for 
his contention the. caseof Luiful Hug v. Sum- 
bhudin Pattack (1), He also cites as author- 
ity the case of Somar Singh v. Deonandan 
Prosad Singh (2),in further support of his 
contention. The view put forward is that 
the phrase ‘‘ where there has been an ap- 
peal " is not expressly limited to a case 


where has been an appeal from the decree: 


which is cought tobe executed and accord- 
ingly Mr. Mitter contends that, as there was 


time expended in appealing from. the. 


order refusing to restore the suit under O. 
IX, r. 13, Oode of Oivil Procedure that time 
must be taken into account in his 
clients’ favour. I dissent altogether from 
the case which has been cited and Iam glad 
to find that in thecase of Jivaji v. Ram- 
chandra (3), and, more recently, in the casa 
of Fakir Chand Mondal v. Daiba Charan 
Parui (4), this case has been disap- 
proved. Itis quite true that the phrase is 
merely “ where there has been an appeal” 
It has to be remembered that when this 
clause was first put into the Schedule to the 
Limitation Act, the law as to this matter 
had been well settled. Ths view was ex- 
pressed in the case of Ram Charan Bysak 


1) 8 Q. 248; 10 O. L. R, 143; 6 Ind. Jur, 357. 
2) 102 Ind. Oas. 811; 6 Pat, 780; A.I. R, 1997 Pat, 


15. 
(3) 16 B. 123 


poli 10 Ina Cas, 466; 54 O. 1052; A, L R, 1997 Oal. 
0. 
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v. Lakhi Kant (5) the judgment of Mr.. 
Justice Dwarkanath Mitter being sub- 
sequently canvassed in the Privy Council.. 
Where there is an application to set aside: 
a decree and restore a suit, that applica— 
tion may occupy a substantial period of 
time for its determination; exactly the 
same, if somebody brings a suit to set 
aside a decree on the ground of fraud, 
It may take morethan a year to get that 
matter determined. But it is a mere 
accident that there should be an appeal in 
either case from the order of the Court 
of first instance and it seems to me to be 
quite impossible to say that the second 
clause of Art. 182 is intended to cover an 
appeal from an order refusing to set aside 
a decree. In my judgment, that conten- 
tion is entirely unfounded. Ido not say 
that the case in Samar Singh v. Deonandan 
Prasad Singh (2) to which I have referred 
was itself wrongly decided. I observe 
that in that case the Court was most careful 
to distinguish and not to dissent from the 
opinion expressed in the case of Rai 
Brijraj v. Nauratan Lal (6) which is an 
express authority in favour of the appellant 
in the present case. 

In my judgment, this appeal must be 
allowed and the whole proceeding in execu- 
tion must be dismissed with costs in both 
the Courts. The hearing-fee in this Court 
is assessed at two gold mohurs, 

©. © Ghose, J.—I agree. 


A. Appeal allowed, 
(5) 7B. L. R. 704; 16 W. R. 1. 
(6; 44 Ind. Cas. 575; 3 P. L, J. 119, 


CALCUTTA HIGH COURT. 
O:VIL APPEAL No, 275 cr 1928, 
May 13, 1y3u. 
Present :—Mr. Justices S K. Ghose, 
MOHIT KRISHNA KUNDU— PLAINTIFF 
—APP3LLANT 
versus 
PRANAB OHANDRA GHOSE 

AND OTHERS— DEF EVD «aNTs— RESPONDENTS. 

Partition Act (IV of 1898), s. 2—Partition of tank— 
Zemindar and tenant—Share-holders of different 
grades—Application under s. 2—Sale of entire prop- 
erty, legality of—‘Moiety’, meaning of—Request for 
sale, what amounts to—Property net capable of parti- 
tion—Procedure—Equities—Sale to co-sharer who bids 
highest. 

Share-holders of different grades may sue for parti- 
tion, because the right of partition exists when two 
persons are in joint possession of land under per- 
manent titles although those titles may not be identi 
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cal, Butanapplication under s. 2 of the Partition 
Act contemplates a somewhat different set of circum- 
stances andonanapplication by persons represent- 
ing only the tenants’ interest the Court cannot give 
a direction for the sale of the entire property against 
thefwishes of the zemindars. [p. 266, cols. 1 & 2.] 

The word moiety in s. 2, Partition Act, means moiety 
ofthe entire property vis a vis the other share- 
holders. [p. 266, col. 1.] 

A prayer for sale under s. 2, Partition Act, must be a 
prayer for a public sale. A request that the defend- 
ants’ share might be sold to the plaintiff or that the 
property might be-sold to that co-sharer who should 
offer to pay the highest price does not amount toa 
prayer for sale under s. 2, Partition Act. [ibid.] 

Where the nature of the property is such thata 
division.thereof amongst al] the share-holders cannot 
reasonably or conveniently be made and the parties 
are agreed that no division could be made, the Court 
should direct the sale tobe held among the plaintiff 
and the defendants and the property should be given 
to that party who offers the highest priceabove the 
valuation of the Oourt. [p. 267, col. 1.] 

Debendra Nath Bhattacharjee v Haridas Bhatta- 
charjee (1) and Ram Prosad v. Mukundi (6), follow- 


ed. 

Atul Chandra Kundu v. Bhusan Chandra Kundu (5), 
distinguished. 

The rule that when it is inconvenient to divide a 
property, it must be left in the possession of the 
person in occupation, and the other person who cannot 
conveniently get actual possession should be com- 
pensated does not apply where the persons in occupa- 
tion are only smalloo-sharers and the others are enti- 
tled by far to the greater part of it. [p. 266, col. 1.] 


Appealfrom an appellate decree of the 
Additional District Judge, 24-Perganas, 
dated the 10th May, 1928. 


Messrs, Hira Lal Chakravarty and Ram- 
endra Mohan Mazumdar, for the Appel- 
lanis. 

Messrs, Kali Kinkar Chakravarty, Rajen- 
dra Chandra Guha and Promode Kumar 
Ghose, for the kespondents, 


JUDGMENT.—The plaintiff sues for 
partition in respect of a tank and some 
lakheraj land. The contest is only with 
regard to the tank. It appears that atwo 
annas share of the tank is at present held 
by defendant No.1, and the remaining 14 
znnas by the pro forma defendant No. 7. 
The plaintiff has obtained a permanent lease 
of 14-annas share from defendant No. 7, 
and is building a house on the bank of the 
tank, In the plaint the plaintiff made an 
alternative prayer that if the division of 
the property cannot conveniently be made 
a direction might be given to the Commis- 
sioner to compensate the party who might 
get lessthan what was due to his share, 
In his defence the defendant made a 
prayer that he should be allowed to pur- 
chase the share ef the plaintiff in the tank. 
On 8th August, 1927, when. the suit was 
being heard, the: plaintiff filed a petition 
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offering the defendants’ 
ehare. 

It also appears from the judgment of the 
trial Court that, in moving the petition, 
the plaintiff's Pleader asked that, if the 
prayer be not granted, the Oourt might 
direct that the tank might be sold to that 
co-sharer who should offer the highest price 
above the valuation made by the Court. 
Both the Courts below agreed in holding in 
favour of the deferce and gave a direction 
that, on defendant No. l's depositing the 
value of the 14-annas share as made by the 
Oourt within a certain time he would be 
‘entitled to obtain a conveyance from the 
plaintiff. Thera wae, however, some 
difference as batween the two Oourts regard- 
ing the money-value of that share. The 
present second appeal is preferred by thé 
plaintiff. The amount of the money-value 
as fixed by the lower Appellate Court of 
14-annas share is not now in dispute. But 
the appeal is pressed against the direction 
that defendant No 1 will get a conveyance 
from the plaintiff on his depositing the 
amount of the value of 14-annas share, 

In coming to the above decision the Courts 
below have had recourse to the provision of 
the Partition Act, 1863. The learned Addi- 
tional Judge has further held that, even 
apart from the Partition Act, the defendants 
would be liable to a decision in their favour 
having regard to general principles, It 
appears that the plaintiff sought to rely 
on the case of Debendra Nath v. Haridas 
Bhattacharjee (1). Bat the learned Judge 
had distinguished that case by remarking 
that it stands ona different footing. That 
was acase in which the property in suit 
could not be conveniently divided. I may 
remark that in the present case there is 
no dispute that the tank in question cannot 
be conveniently divided. 

In the reported case it was held ag 
follows: ‘‘The proper course, therefore, to 
follow is to directa sale of the property 
among the co-sharers;and it should be given 
to that share-holder who offers to pay the 
highest price above the valuation by the 
Court. The defendant cannot, in our opin- 
ion, be compelled to transfer his share at 
a valuation to the plaintiff merely because 
the latter happened to have possession of 
the property at the time when they com- 
menced the present aciion.” 

In that case it appears that the plaintiff 
did not chooss to follow the procedure 
laid down in the Partition Act of 1893 and, 


to purchase 


- (D @Ind, Oas. 844;.13 O. L. J. 322; 15 C. WN 
552. 
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therefore, the case was decided on general 
principles. I do not think that the learned 
Subordinate Judge was correct in holding 
that the reported case stood on a different 
footing. The learned Advocate on the other 
side has drawn my attention to the case of 
Basant Kumar Ghose v. Moti Lal Ghosh (2). 
There it is held that when itis inconveni- 
ent to divide 8 property it must be left in 
the possession of the person in occupa- 
tion, and the other person who cannot 
conveniently get actual possession should 
be compensated. In the present case no 
doubt the learned Subordinate Judge has 
found that the defendants have their home- 


stead very close to the tank. But he does. 


not refer to the fact that the defendants 
are only small cosharers whereas the 
plaintiff is now entitled to by far the 
greater part of it. His case that he is 
building a house on the bank of the tank 
also has not been negatived. Therefore, 
even on the equity of the case it does not 
seem to me that the defendants are entitl- 
ed to decision in their favour on the 
alleged ground that they, and not the 
plaintiff, are in possession of the tank. 

_ The next question, whether the Courts 
“below were right in applying the provisions 
of the Partition Act, it is contended on 
behalf of the appellant that s. 2, Partition 
Act, 1V of 1893,does not apply to the present 
case because the plaintiff is not a co sharer 
of the same grade as the contesting 
defendants and, therefore, he is not interest- 
edin the share of the property to the same 
extent as the defendants. Section 2, Parti- 
tion Act, provides for a special procedure 
by which in place of partition of the prop- 
erty to which a co-sharer is ordinarily 
entitled, there may be a sale of the prop- 
erty and rateable distribution? of the 
proceeds, and the condition that is laid 
down is that there must be a request by 
the share-holders interested to the extent 
of one moiety at least. It seems to me 
that the moiety here means moiety of the 
entire property vis a vis the other share- 
holders, No doubt, share-holders of different 


grades may sue for partition, because the’ 


right of partition exists when two persons 
are in joint possession of land under per- 
manent titles although those titles may not 
be identical: see the cases of Lala Bhagwat 
Sahai v. Bepin Behary Mitter (3) and 


). 

(3) 7 Ind. Oas. 549; 37 1. A. 198; 37 O. 918; 120. L. 
J, 240; 14 O. W.N."962; 8 M.L, T. 228; (1910) M. W. 
N. 691; 7 A. L: J. 1137; 12 Bom. LE. R. 997; 20 M, L. J. 
907 (P. 0). 


(2) 6 O. L. J. 8 (notes 
1 


MOHIT KRISHNA KUNDU 8. PRANAB OHANBRA GHOSE, 


‘tion on a vital point, 


1311. O. 1931 
Himudri Nath v. Khana Kamini Kanta Ray 


'(4). A share-holder, however small, may 


sue for partition of the entire property. 
But an application under s. 2, Partition Act, 
contemplates a somewhat differant set of 
circumstances. There may be partition 
as between persons possessing one moiety 
of the property in zemindari right and other 
persons possessing the other moiety in 
permanent tenancy right. But if there is 
an application by the tenants represent- 
ing only the tenants’ interest, it would be 
anomalous if that would give them a right 
to have a direction from the Oourt for the 
sale of the entire property even though the 
zemindars were not willing. In the present 
case the plaintiff's lessor has been made a 
party as pro forma defendant No. 7, but he 
has not joined in the application for the 


‘gale of the property. The learned Advocate 


for the respondents has contended that this 
isa new point raised for the firat time in 
the second appeal. The point, however, is 
one of law; but in any case the applica- 
bility of the Partition Act has been discuss- 
ed in the judgments of the Courts below. 
In the view that I take, it seems to me that 
there wasnot a request by the co-sharers 
interested to the extent of one moiety or 
upwards vis a ris the contesting defendant 
No. lis not entitled to ask that the prop- 
erty be sold to him. 

Conceding that the Partition Act ap- 
plies to the present case, the next question 
is whether there was a request by the 
plaintiff as contemplated in s. 2 of the Act. 
In the plaint no doubt the plaintiff madea 
prayer that the Commissioner “might be 
empowered to award compensation to the 
parties making their respective shares 
equal. Inhis petition which was filed on 
8th August, 1927, the plaintiff prayed that 
the defendants’ share might be sold to him, 
This was supplemented by a verbal prayer 
from the plaintiff's Pleader who asked that 
the property might be sold to that co sharer 
who should offer to pay the highest price. 
It is pointed out that this was nota 
request fora public sale of the property 
which is provided for by s. 2 read with 
s. 6, Partition Act. The Oourts below have 
relied upon the case of Atul Chandra Kundu 
v. Bhusan Chandra Kundu (5) The facts 
of that case are no doubt in some respects 
similar, butit seems that there isa distinc- 
and that is that 
the plaintiff in that case made an alter- 


(4) 24 O. 575; 1 0. W. N. 406;(F. BJ). . : 
(3) 97 Ind. Gas, 690; 44 0, L. J. 47; A, I R1926 
Gal. 1190. `- 
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native prayer that the property should bs 
sold to the highest bidder, that is to say, 
that there should be a sale under s. 6, 
Partition Act. The learned Advocate for 
the appellant has drawn my attention to 
the recent case of Ram Prosad v. Mukundi 
(6). In that case a house, which was the 
subject-matter of partition, was found to be 
incapable of - partition, The plaintiff 
asked ‘the Oourt that the sale might be 
confined amongst the share-holders and the 
cosharer who cffered the highest price 
might be given the house. It was held 
that, where the rature of the property is 
such that a division thereof amongat all the 
share-holders cannot reasonably or con- 
veniently be made and the parties are 
agreed thet no division could be made, 
the Court should direct the sale to be held 
among the plaintiff and the defendants and 
the property should be given to that party 
who offers the higest price above the valua- 


tion of the Court. This is also the 
decision ion the case of Debendra 
Nath v. Haridas Bhattacharjee (1) 


referred to above. In these circumstances 
if seems to me thatthe Courts below were 
not right in deciding the case in the way 
they have done, As mentioned already, 
even on the equity of the case, it seems to 
me that the plaintiff is entitled to a decision 
in his favour and I think that the present 
case should be decided in accordance with 
the decision in Debendra Nath v. Haridas 
Bhattacharjee (1) and Ram Prosad v. Mu- 
kunai (6). 

J, therefore, reverse the judgment of the 
lower Court of Appeal and remand the case 
to the trial Court and direct that the valua- 
tion which has already been arrived at in 
respect of the 14-annas share of the plaintiff 
must be taken as conclusive and that the 
Ocurt should value the 16 annas of the 
property in proportion to the valuation of 
the 14-annas share as already arrived at. 
The Court. will then hold asale of the tank 
amongst the plaintiff and the defendants 
and deliver the property to the party who 
should offer the highest price above the 
valuation of the Court. 
lowed accordingly, but in the circumstances 
of the case the parties will bear their own 
ecats in this Court, Future costs will abide 


the result. I do not think that this isa fit 
case for further appeal under the Letters 
Patent. 

A. Appeal allowed. 


(6) 116 Ind. Cas, 851; (1929) A.L, J. 651; A. IR. 
(1994) All. 443, 
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CALCUTTA HIGH COURT. 
MISOELLANEOUS Oase No, 168 oF 1930, 
November 21, 1930. 
Present :—Sir George Olaus Rankin, 
Kr., Ohief Justice, and Mr. Justice 
Costello. j 
ANANTA LAL SINGH AND OTHERS 
— ACO08ED— PETITIONERS 
: versus 
ALFRED HENRY WATSON AND 
OTARRS— OPPOSITE PARTIES. 

Contempt of Court—Comments prejudicial to persons 
under trial—Aspersion on Advocate—Absence of sub- 
stantial prejudice—Interference. 

One form of contempt which the Court always 
watches very narrowly is the contempt that takes the 
form of prejudicing mankind against persons who 
are on their trial raising an atmosphere of prejudice 
against them by comment which is addressed to the 
public at large. [p. 269, col. 1.] 

If aspersions are cast upon a particular Advocate’s 
party by reason of the fact that the Advocate had 
undertaken to defend certain clients, these aspersions 
have certainly an effect in tending to deter the 
Advocate from continuing with his duties for his 
clients and, in certain circumstances in embarrassing 
himin the discharge of those duties. [p. 269, col. 


21 

‘Unlike a Judge, an Advocate is quite entitled to be 
engaged in politics as much ashe likes,and comment 
upon an Advocate’s political opinions and activities 
would in noway be contempt of Court; but comment 
upon an Advocate which has reference to the conduct 
of his cases may amount to contempt of Oourt on 
exactly thesame principle that while criticism of a 
Judgeand even of a Judge’s judgment in Court is 
permissible, criticism is not permissible if it is made 
at atimeandin such circumstances or is of sucha 
character that it tends to interfere with the due 
course of justice. [ibid.] 

The Court's jurisdiction in contempt is not to be 
invoked unless there is real prejudice which can be 
regarded as a substantial interference with the due 
course of justice. Court will not exercise its jurisdic- 
tion upon a mere question of propriety where the 
tendency of the article to do harm is slight and the 
character and circumstances of the comment are other- 
wise such that it can properly be ignored. [p. 271, 
cols. 1 & 2.] 

Legal Remembrancer v. Motilal Ghose (1), Hunt 
v. Clarke (2), King v. Peter Bolan (3) and King v. 
Tibbit and Windust (4) relied on. 

Messrs. N. K. Basu and Sukumar Dey, for 
the Petitioners. 

Messrs. N, N. Sircar and Sures Chandra 


Talugdar, for the Opposite Parties, 


JUDGMENT. 

Rankin, C. J.—This is an application 
by fourteen persons who are accused of 
various offences and are being tried at 
Chittagong by Special Tribunal in respect 
thereof. Their application is for a writ of 
attachment and committal for contempt of 
Court against three respondents: Alfred 
Henry Watson, Anath Nath Patra and the 
Statesman Lid, Respondent No. 1 appears 
to be tke Editor of the Statesman 
newspaper and respondent No.2 to pe the 
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printer and publisher thereof. The applica- 
tion is made in respect of certain comments 
which were published in the Statesman 
newspaper on 28th and 3lst August of this 
year in the following circumstances: It 
appears that, in the course of an editorial 
published in the issue of 28th August, 1930, 
this newspaper was engaged in certain 
controversy with another newspaper called 
Advance upon the question whether or not 
the throwing of bombs and other acts of 
violence charged against the accused peti- 
tioners in the case at Ohittagong were 
connected.with the Congress party and were 
part of the Congress activities. The 
newspaper Advance kad apparently 
criticized the Statesman for suggesting that 
the Congress party could be identified in. 
any way with these forms of activities. In 
the editorial complained of the Editor of the 
Statesman in arguing that the Oongress 
party cannot be acquitted of complicity in 
or connivance at acts of violence and, after 
making certain observations in answer to, 
the criticizm of the Advance newspapér, he 
goes. on to refer to certain matters with 
which the present application is concerned. 

It would. appear that a learned Oounsel of 
this Court, Mr. Sarat Ohandra Bose, had. 
some little time ago let it be known that he 
was withdrawing from practice at the Bar 
for a time in order that he might devote the 
whole of his energies to work for and in 
connexion with the Oongress party, 8 
politics] party of which, L understand, he is 
amember. Tue editorial, having referred 
to this circumstance, goss onto say: “Does 
the defence of jthose charged with 
terrorist outrages at Ohittagong or 
elsewhere fall within that category,” 
namely, the category of Congress activi- 
ties? Itfurther goes on to say: “When 
the self-appointed leader in Bengal’ of 
Oongress interprets his vow of devoting 
himself wholly to Oongress activities, as 
including the defence of those charged with 
outrages, the public is wholly justified in 
taking him as his word.” 

It -appears that, in the course of this 


article the petitioners were referred to in. 


passing as “the Ohbittagong raiders.” But 
in my opinion, although the word “alleged” 
is not inserted before this: expression, too 
much cannot be made of that circumstance 
having regard to the context and the other 
passages'in the article. On 3lst August, 
by which time it would seem that Mr. 
Sarat Chandra Bose had objected before 
the Tribunal to the passage which iI 
have read from the issue of 28th, a further 
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reference was madein the columns of the 
newspaper to this matter. This reference 
notices that the word “raiders” had been 
objected to and the paper goes on to say: 
“We need not say that nothing was further ` 
from our mind than to affect in any way 
the mind of the Tribunal trying these men, 
nor do we believe that it could be marred by 
the use of the word ‘raiders’ without the 
adjective ‘alleged.’ Where Juries are not 
concerned, the Courts in England have 
been quick in refusingto admit that the 
mind of the Bench can be influenced by an 
accidental slip in anewspaper. We regret 
the slip nevertheless.” 

Again, on 2nd September, the newspaper 
says: “We have expressed regres fora 
phrase that, under an extreme interpreta- 
tion might be held to do an injustice to 
men under trial. Our original point 
remains and is not dealt with by Mr. Sarat 
Bose. He threw up his practice at the Bar 
to devote himself wholly to Oongress 
activities and he is now defending prisoners 
charged with complicity in a. terrorist- 
outrage. Isthat Oongress work or is it 
not? The question is a simple. one and 
upon the answer a great deal must depend.” 

Now, in these circumstancss, we have to 
consider the fair meaning of the words 
published, and we have, in the first in- 
stance, to make up our minds whether the 
words published have any tendency to 
interfere with the due course of justice. If 
wecome tothe conclusion that there is 
sone tendency to interfere with the due 
course of justice, we have then to go further 
and to enquire whether that tendency isa 
very slightoue or whether it is of sucha 
character as justifies and requires interfer- 
encs of this Court by summary jurisdiction 
in contempt. 

Now, it appaars to me that the Editor of 
this newspaper wassingularly ill-advised in 
having recourse to comment upon a pending 
case for the purpose of the general argu- 
ment which he had in hand. It is no part 
of my businessto say snything about the 
merits or demerits of the general argument 
of the Editor; but itis very much to be 
regretted that, of all the arguments that 
were capable of being employed in this not 
very important controversy between these 
newspapers, nothing would serve him 
except a reference to the pending prccsed- 
ings in the Oourt at Chittagong. I am 
bound to say that, to the question whether 
the articles have any tendency to interfere 
with the due course of justice, I think the 
answer must be that there is distinctly 
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discernible in the articles a tendency to. 
interfere with the due course of justice. 
Mr, N. K. Basu who has argued this matter 
for the petitioners has very reasonably 
pointed out two ways in which sucha 
tendency can bs noticed. Itisa very old 
law that one form of. contempt, which the 
Court always watches very narrowly, is the 
contempt that takes the form of prejudicing 
mankind against persons who are on their 
trial raising an atmosphere of prejudice 
against them by comment which is ad- 
dressed to the public at lerge. I do not 
think it is in the least degree true that the 
Editor was intending to prejudice the trial 
of these people. Further, I think itis true 
that he was genuinely concerned with 
argument against the Advance newspaper, 
an argument which is a political argument, 
and which had no particular and direct 
bearing upon the individual petitioners, 
but has reference to the character and 
principles of the party koown as the 
Congress party, Atthesame time, I think 
itis true also that he did not appreciate 
that his comment involved a suggestion 
that the accused persons at Ohittagong 
were guilty. In this connexion, the ab- 
sence of the word “alleged” before the 
words “raiders” is, I think, of little impor- 
tance as the article as a whole satisfies me 
that it was not the writer's intention to 
say that the accused-petitioners were 
guilty, and he was not really intending to 
import that as a part of what he was 
saying to his readers. At the same time, 
the article refers to the accused persons in 
such a way that it does tend to raise preju- 
dice against them, Itis, [ think,a part of 
the Editor's confusion of mind that he has 
not sufficiently noticed that, if it may be 
assumed that the present accused are inno- 
cent, then it might very easily be part of 
the Congress activity to defend members 
of the Congress party against a charge 
wrongly brought against them of taking’ 
partin violence, Indeed, the whole argu- 
ment, as a matter of logic, seems to resolve 
at oncs to nothing the moment one removes 
the implied suggestion that these people 
are not or are not likely to be innocent. 
While this, however, is I, think, a very 
patent and obvious criticism of what the 
Editor was writing, I am quite satisfied 
that his mind wasina state of considereble 
confusion and his logic full of gaps, and 
that it was not his intention to say, nor did 
he appreciate, that the interpretation which 
his words were liable to was to the effect, 
that the accused persons were guilty.. L` 


ANaitra Lan SINGH v. ALFRED HENRY WATSON, 


969 


think he was quite honest and accurate in 
saying that the prejudice of a fair trial 
wasnot part of his purpose ; still, if the 
question be not what he intended but what 
tne tendency of the words which he wrote 
was, I have no doubt at all that, in that 
way. Mr. N. K. Baso’s argument is correct 
and that it is technically, at all event, a 
contempt of Court, 

Another ground upon which I think Mr. 
N. K. Basu’s argument was right was this : 
He pointed out that if aspersions are cast 
upon a particular Advocate’s party by 
reason ofthe fact that the Advocate had 
undertaken to defend certain clients, 
these aspersions have certainly an effect in 
tending todeter the Advocate from conti- 
nuing with his duties for his clients and, 
in certain circumstances, in embarrassing 
him in the discharge of those duties, One 
is not so familiar with cases of contempt of 
Court arising out of comments upon Advo- 
cates as one is with cases arising out of: 
comments upon judicial officers, But it is 
pointed out by the highest authority that 
the Oourt’s jurisdiction in contempt is not 
exercised out of any mere notion of the 
dignity of judicial office, but is exercised 
for the purpose of preventing interference 
with the due course of justice and it is 
quite possible to interfere with the due 
course of justice by making comments 
upon an Advocate in the way of his pro- 
fession. It goes without saying that, 
unlike a Judge, an Advocate is quite 
entitled to be engaged in politics asmuch 
as he likes and commentupon an Advocate’s 
political opinions and activities would in 
no way be contempt of Oourt; but com- 
ment upon an Advocate which has refer- 
ence to the conduct of his cases may 
amount to contempt of Oourt on exactly 
the same principle that, while criticism of 
a Judge and even ofa Judge’sjudgment in 
Court is permissible, criticism is not per- 
missibleif it is made at a time and in 
such circumstances or is of such a charac- 
ter that it tends to interfere with the due 
course of justice. Here, again, I think the 
tendency is very slight. But, if the ques- 
tion be whether this is a proper comment 
the answer mustbe “no”. It isa comment 
which tends to embarrass the Advocate 
in the further conduct of his client's case, 
I say again that I think the tendency, 
while itis clearly to be discerned, is not 
very strong. It could, hardly, as a matter, 
of reality or business, be supposed that, by 
reason of such a comment, Mr. Sarat 
Ohandra Bose would be minded to throw 
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up his brief or that he would conduct the 
defence in any different way after the 
publication of these articles than he would 
have done, if they had not been pub- 
lished, 

We have had cited to us certain cases 
from the English reports and also the 
case in Legal Remembrancer v, Motilal 
Ghose (i)in which Jenkins, O,J., gave judg- 
ment. Without attempting to go over the 
case-law in any systematic manner, I may 
say that the present case appears to me to be 
a case of exactly the same character as the 
caseof Hunt v. Clarke(2).. In that case,certain 
persons were sued on the ground of alleg- 
ed misrepresentation in connexion with 
certain Companies and a newspaper publish- 
ed an article in which it announced that 
this case was to be tried in the Queen's 
Bench Division by a Special Jury and ended 
_up by saying: “Mourners over the Maldacot 
fiasco are likely to heara little inside his- 
tory of the business.” 

That was a very general depreciatory 
comment apparently directed against the 
defendants in the case, It was not exactly 
a discussion of the merits of the case; but, 
in the Court of Appeal, Cotton, L. J., Fry, 
L.J., and Lopes, L.J., all came to ‘the 
conclusion that such a comment as that 
was ccontemptof Court. In their opinion, 
any comment which tended to raise an 
atmosphere of prejudice was in itself a 
contempt of Oourt;-and, although the 
Divisional Oourt had not thought thers 
had been acontempt at all, the Court of 
Appeal merely upon that sentence was of 
opinion that a contempt of Oourt had been 
committed. Now, Cotton, L, J.’s judgment 
has been followed’ in 8 gocd many cases 
and it has been followed in cases which are 
not of the same character as the case before 
Ootton, L, J., but what he did say—and I 
think it is applicable to this case—is as 
follows: “I cannot quite express my con- 
currence with the view taken by the 
Divisional Oourt in saying that by no pos- 
sibility could what has been done be 


considered as 8 contempt, because I think - 


the rule is laid down by Lord Hardwicke, 
and which has often since been acted upon, 
that there may be contempt of Oourt 
of this kind in abusing the parties or ‘in 
prejudicing mankind against persons before 
a cause is heard, and, in my opinion, it 
does technically become a contempt if 

(1) 20 Ind. Oas. 81; 41 O. 173; 14 Or. L. J. 321; 17 


GO. W. N. 1253; 18 O. L. J. 452. 
a (1881) 58 L. J. Q. B.490;61 L. T, 343; 37 W.R. 
4, : 
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pending a cause, or before 8 cause even 
has begun, any observations are made or 
published to the world which tend in any 
way to prejudice the parties in the case". 

He goes on, however, to say,.when the 
Court is appealed to for the exercisə of its 
jurisdiction to commit: ‘The question is 
not whether technically a contempt has 
been committed but whetherit is of such 
a nature as to justify and require the 
Court to intorfere;” and in that connexion, 
he says: ‘“Icannot agree with this that 
any mention in a newspaper of a cause 
about to be heard would of itself be a 
contempt, but here there are some state- 
ments which I regret;” and, again: “It is 
not necessary that the Oourt should come 
to the conclusion that a Judgeor a Jury 
will be prejudiced but if it is calculated 
to prejudice the proper trial of a cause, 
that is a contempt and would be met with 
the necessary punishment in order to 
restrain such conduct.” 

And in the same way, Lopes, L. J., held 
that what appeared in the paper was a 
contempt. He said: “I think it was 
calculated to prejudice the defendant in 
his trial then “pending and, therefore, 
calculated to interfere with the due course 
of justice; but, at the same time, lam also 
of opinion that the offence was of a slight 
kind andI think the applicant here and 
in the Court below would have been more 
discreet if he had permitted it to pass by 
without notice,” 

In my opinion, much as I regret that 
these references should have.been made, 
I cannot say that I think it even possible 
to hold that the prejudice in this case 
arising out of these articles is ofa sub- ` 
stantial character. It is theoretical and 
itis, at the highest, slight, and I do not 
think it is necessary for the protection of 
the Tribunal which is engaged upon hear- 
ing the case at Ohittagong that this 
Court’s power to commit should be invoked. 
The case of Hunt v. Clarke (2) has been 
acted upon in two more recent cases 
as to which I think it necessary to 
say a word. In the case of King v. 
Peter Bolan (8) reference was made toa 
then recent case between the Evening 
Standard newspaper and Mr, John Burns, 
the President of the Local Government 
Board. In both cases, the principle which 
I have referred to as having been laid 
down in Hunt v. Clarke (2), was applied 
and the Court refused to commit for con- 


(8) (1907) 2 Ir, R. 260, 
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tempt or to impose a fine. The Lord Ohief 
Justice of Ireland, in referring to the 
English case stated: “I am very desirous 
to say that although I approve of the 
principle upon which Darling, J., acted, 
I abstain from all observations as to the 
application of that principle in the case of 
Mr. John Burns.” 

Lam bound tosay that I agree in doubt- 
ing whether the Euglish -Oourt in that 
case did properly apply the principle laid 
down in Hunt v. Clarke (2), and I would 
go further than that and make the same 
comment upon Bolan’s case (3) asthe Lord 
Chief Justice made upon the case before 
the English Oourt. The facts in each of 
‘these cases were somewhat extraordinary 
but it appears to me that the ultimate 
ruling in both the cases was perhaps 
somewhat more extraordinary than called 
for by the facts. Indeed if any one sup- 
poses that in India he will be able to 
do what Mr, John Burns or what Mr. 
Long did in the ceses to which I have 
referred without attracting the action of 
this Court in its jurisdiction to punish 
for contempt, I rather think that he 
mey find that he is making mistake. 
It is old law and was laid down by Lord 
Alverstone, 0. J., in the case of King 
v. Tibbitand Windust (4) : 

“Tt would, indead, be far fetched to infer 
that the artivles would in fact have any 
effect upon the mind of either Magistrate 
or Judge, but the essence of the offence is 
conduct calculated to produce, so to speak, 
an atmosphere of prejudice in the midst 
of which the proceedings must go on. 
Publications of that character have been 
punished over and over again as contempts 
of Court, where the legal proceedings 
pending did not involve trial by Jury, and 
where no one would imagine that the mind 
of the Magistrates or Judges charged with 
the case would or could be induced thereby 
to swerve from the straight course.” 

Itis to be observed that this language 
was used with reference to publication or 
-conduct “calculated” to produce an 
~ atmosphere of prejudice. I agree, however, 
that the Court's jurisdiction in contempt 
isnot to be invoked unless there is real 
prejudice which can be regarded as a sub- 
stantial interference with the due course of 
justice. It is not every theoretical tendency, 
that will attract the action of the Court 
in its very special jurisdiction. The pur- 

(4) (1902) 1 K.B. 77 at p.98; 71 L. J.K. B. 4; 85 


L. T. 521; 50 W, R, 125; 66 J, P, 4; 20 Oox O. O. 70; 
48 T. L. R 49, 
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pose of the Oourt’s action is a practical 
purpose and, it is reasonably clear on the 
authorities that this Oourt will not exercise 
its jurisdiction upona mere question of 
propriety where the tendency of the article 
to do harmis slight and the character and 
circumstances of the comment are otherwise 
such that it can properly be ignored. This 
is no new law. An emphatic statement of 
it—Iam not sure that the statement in 
some respects is sufficiently guarded is to 
be found in the judgment of Jenkins, O. J., 
in the case of Legal Remembrancer v, 
Motilal Ghose (1), to which Ihave already 
referred. I am of opinion, therefore, that 
this rule should be discharged and that 
following what was said in Huntv. Clarke 
(2) there should be no order as to costs. 

Costello, J.—I am of the same opinion, 
For the reasons given by my Lord the 
Ohief Justice I agree that this Rule should 
be discharged. 

A. Rule discharged, 


neces 


CALCUTTA HIGH COURT, 
Oximinat Revision No, 1258 or 1929. 
December 10, 1930. 
Present:—Sir George Olaus Rankin, Kr., 
Ohief Justice, 

ASWINI KUMAR DHARA—?PETITIONER 


versus 
EMPEROR—Oprosire Parry, 

Criminal Procedure Code (Act V of 1898), s. I4— 
Order under 8, 144~ Presumption of service of order— 
Onus of proof of ex parte nature. 

If a person takes the trouble to go toa Magistrate 
and gets an order upon another person restraining 
him from doing something, prima facie it is very 
unlikely for him not to take steps so that the other 
person may know of the restraint imposed upon him 
and the burden of provingthat theorder was not 
served upon him and that the proceedings were con- 
ducted behind his back is on the person against 
whom the order was made, 

Messrs. Suresh Chandra Taluqdar and 
Mohendra Kumar Ghose, for the Petitioner. 

Messrs. Mrityunjoy Chatterjee and Bhola 
Nath Roy, for the Orown. 

JUDGMENT .—This is an application 
in revision against a conviction under 
s. 379, Indian Penal Oode, and the sentence 
of fine of Rs, 50,ina paddy-cutting case, 
Originally the case was dismissed; but an 
order of the Sessions Judge directed a 
further enquiry, and, as a result, the trying 
Magistrate, and also the Appellate Magis- 
trate, have found that the land in question 
was in the possession of the complainant 
and also that the accused did cut the paddy, 
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The evidence that the accused took part 


in the cutting of the paddy has been spe- 
cially considered by both the Courts below 
and no question arises in revision upon that 
branch of the case. The application in this 
Court is based upon, the fact that the 
Appellate Court has paid great attention 
to the certified copy of a petition under 
8, 144, Oriminal Procedure Oode, made by 
the complainant against the accused. The 
‘accused, after a certain compromise in a 
‘partition proceeding appears to be the 
landlord of the land in question, and the 
petition under s. 144 was put in to show 
that the complainant was at that time going 
` to take steps to prevent landlord from com- 
ing upon the land and taking the paddy. 
The order made is said to be ex parte. It 
was an order directing a warning to the 
accused and the complaint before me is that 
‘as that orderis not shown to have been 
served on the accused, it may be that the 
whole proceedings were bshind the back of 
the accused, I have considered the judg- 
ments of both the Oourts below and Iam 
not of opinion that that objectioa ought to 
succeed. It was entirely for the accused 
to show, if he could, that this warning was 
never served upon him and that he had no 
reason to come to hear of these proceedings. 
Ifa person takes the trouble to go to 8 
Magistrate and gets an order upon another 
person restraining him from doing some- 
thing, prima facieit is very unlikely for 
him nob to take steps so that the other 
person may know of the restraint imposed 
upon him and, having regard to the oppor- 
tunities, which the defence had, to make 
this matter entirely clear to the Magistrate, 
Ido not think on reflection that there is 
anything ‘in this point. In my judgment 
the question is one of fact, and there is 
ample evidence to justify the concurrent 
finding of both the Oourts below. The Rule 
must, therefore, be discharged. 

Bs Rule discharged, - 


CALCUTTA HIGH COURT. 

ORIMINAL Revision No. 173 or 1930, 
March 27, 1980. 
Present :—Mr. Justice Ouming, 
NANDA LAL ROY AND ANOTHRR— 
PETITIONERS 
versus 
Tar CORPORATION or CALOUTTA 
— OPPOSITE PARTY. 
Calcutta Municipal Aet (ITI of 1928;, 8. 478 (29)— 


Bye-law (5)—Tenant allowing offensive matter to. 
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accumulaie—Landlord, whether can be convicted 
under s. 478 (29) Bye-law (5)—‘Allew’, meaning of. 

A person cannot be said to have allowed athing 
to be done whieh itis not in his power to prevent. 
Therefore, where land is let to a tenant and such 
tenant allows offensive matter to accumulate on the 
land, the landlord cannot be convicted unders. 478 


(29) Bye-law (5) of the Calcutta Municipal Act. 


Mr. Hira Lal Ganguly, for the Petitioners. 

Mr. Probodh Chandra Chatterji, for the 
Opposite Party. 

JUDGMENT.—In the case out of 
which this Rule arises three persons Nanda 
Lal Roy, Pulin Krishna Roy and Pradumna 
Misser were prosecuted under a bye-law 
made under s. 478 of the Oalcutta Munici- 
pal Act for allowing offensive matter to ac- 
cumulatein a certain premises, namely, 37, 
Ohittaranjan Avenue South. Nanda Lal 
Roy and Pulin Krishna Roy were found 
guilty by the Magistrate and fined each 
Re, 25. What happened to Pradumna Missir 
is not apparent from the record. 

The two petitionerscontend that they can- 
not be found guilty under s3. 478 (29-5) of 
permitting the offensive matter to accumulate 
on the land. Their case is that they are 
the owners and under them there is a tenant 
one Pradumna Misser and that he is the 
person, if any, who is liable for any offen- 
sive matter having been accumulated 
there, It seams to me that the conviction 
of the two petitioners is bad inlaw. The 
landis let to athird person one Pradumna 
Missir and he is the person who has allowed 
the offensive matter to accumulate on the 
land, A person cannot ‘be said to have 
allowed a thing to be done whichis not in 
his power to prevent. The two petitioners 
could not have prevented Pradumna from 
allowing these offensive matters to accumu- 
late on the land. It was not open to the 
two petitioners to go on the land or to 
insist that Pradumna should clean the 
land. The conviction, therefore, of the two 
petitioners is bad in law and must be set 
aside. The conviction and sentences are, 
therefore, set aside and the petitioners 
are acquitted, The fines, if paid, must be 
refunded, 


4, Conviction set aside, 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No, 989 or 1930, 
January 5, 1931. 

Present:—Mr. Justice Bhide. 

OHUNI LAL—Acovsep—APPELLANT 
versus 
EMPEROR—Oprostrs PARTY. 

Penal Code (Act XLV of 1860), s. 124-A—Press and 
Registration of Books Act (XXV of 1867), 3. 7--Sedi- 
tious article—Absent printer, liability of—Necessity of 
intention, 

Intention is an essential ingredient of the offence 

under s.124-A, Penal Code, and a person ac- 
cused under that section cannot be attributed the 
requisite intention if he was not even aware of 
the Sien of the seditious publication. [p. 273, 
col. 2. 
The fact that the accused is the declared keeper 
of a press would not by itself be sufficient to prove 
that he had knowledge of allthe matter printed at 
the press. [ibid.] 

In the case of periodicals an initial presumption as 
regards such knowledge might beraised under s. 7 of 
the Press and Registration of Books Act, 1867. But 
in the case of mere pamphlets no such presumption 
arises and the fact that the accused is the declared 
keeper can, therefore, be only taken into considera- 
tion along with circumstances in coming to a decision 
as to,whether the appellant had any knowledge of the 
contents of the pamphlet. [p. 273, col. 2; p. 274, col. 1.] 

Emperor v. T. K. Pitre (1), Emperor v. Shankar 
Sri Krishna Deo (2), Emperor v. Mahamed Siraj (3) 
and Ohellam Pillai v. Emperor (4), relied on. 

Where the accused, the declared keeper of a press 
was absent from the place, when a seditious pamphlet 
was printed in the press and there was no evidence 
to prove that he had knowledge of the pamphlet 
pore its publication or had absented himself in bad 

aith : 

Held, that hecould not be convicted under s, 124-A, 
Penal Code. [p.274, col. 1] 

Emperor v. T. K, Pitre (1), referred to. 


Lala Badri Das, R. B., for the Appellant, 

Mr. Ram Lal, for the Orown. 

JUDGMENT.—The appellant Ohuni 
Lal, who is the proprietor and printerof a 
press, called the Multan Electric Press has 
been convicted under s, 124-A, Indian Penal 
Code, for publishing a pamphlet entitled 
“Shaida-i-Watan” printed at that press and 
has been sentenced to a fine of Rs. 500 only. 
The appellant had pleaded that he was away 
from Multan when the pamphlet was 
printed and that he had no know- 
ledge of its contents. This ples 
was, however, not held to be proved and 
the appellant was convicted and sentenced 
as stated above. 

The learned Counsel for the appellant 
has not attempted to dispute that the 
contents of the pamphlet fall under s. 124-A, 
Indian Penal Oode. The main contention 
raised by him was that the plea of the ap- 
pellant ‘that he was away from Multan was 
established by good evidence and should 
not have been rejected. The appellant 
produced two of his relations who knew of 
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his visit to Lahore. He was actually put- 
ting up with one of them. I would not 
have attached importance to this evidence 
if it had stood alone, But the evidence is 
supported by the statement of one of the 
prosecution witnesses, Gopi Ram, agent 
for motor lorries. This witness has deposed 
-that six or ssven deys before Christmas, 1929, 
he saw the appellant along with other Con- 
grees volunteers at the Railway Station, 
Multan, as they were about to leave for 
Lahore and that the appellant told him 
that he was going to Lahore to attend 
the Congress. The fact that certain volun- 
teers left Multan to attend the Congress 
some six or seven days before Ohristmas 
is admitted even by Inspector Warburton 
(P. W. No. 1). Gopi Ram appears to be 
& disinterested witness and Iam unable to 
find any good reason for disbelieving his 
evidence. The pamphlet in question was 
admittedly sent to the press for publi- 
cation on 23rd December, 1929, and there is 
no other evidence to show that the ap- 
pellant was aware of its contents. 

The only point which requires consi- 
deration in the circumstances is whether 
the appellant is liable under s. 124-A, as 
a printer, even if he were absent from 
Multan and wasnot actually aware of the 
contents of the pamphlet. The learned 
Counsel for the appellant has cited Em- 
peror v. T. K. Pitre (1), Emperor v. Shankar 
Sri Krishna Deo (2), Emperor v, Mahamed 
Siraj (3) and Chellam Pillai Emperor (4) 
in support of his contention that the ap- 
pellant cannot be held liable unless itis 
proved that he had knowledge of the con- 
tents of the pamphlet. 

It is now well-established that “intention” 
is an essential ingredient of the offence 
under s. 124-A, Indian Penal Oode, and 
itis obvious that a person accused under 
that section cannot be attributed the re- 
quisite “intention” if he was not even 
aware of the contents of the seditious pub- 
lication. The accused is, no doubt, the de- 
clared proprietor and keeper of the press 
but this fact would not by itself be suff- 
cient to prove that he had knowledge of 
all the matter printed at the press, In 
the case of periodicals an initial presump- 


(1) 76 Ind. Cas. 294: A.I R.1926 Bom. 255; 25 Or. 
L, J. 150; 47 B, 438, 
(2) 7 Ind. Oas. 937; 35 B. 55; 11 Or. L, J. 546. 
(3) 113 Ind. Oas. 742; A.I. R.1928 All. 400; 30 Or, 
L. J. 201; 50 A, 806; L. B. 9A. 81 Or; 26 A.L, J, 


746. 
(4) 117 Ind, Oas. 49; A I.R, 1928 Rang, 276; 30 Ori 
L. J. 707, 
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tion as regards such knowledge might be 
raised under s.7 of the Press and Regis- 
tration of Books Act (Act XXV of 1867). But 
no such presumption arises in the case of 
a pamphlet like the one which forms the 
subject-matter of this prosecution. The 
fact that the appellant isthe declared keeper 
of the press can, therefore, be only taken 
into consideration along with circum- 
stances in coming toa decision as to whe- 
ther the appellant had any knowledge of 
the contents of the pamphlet: vide Em- 
peror v. T. K. Pitre (1) at pp. 446, 447* 
In the pressnt instance, I see no 
good reason to disbelieve the plea that 
the appellant was absent from Multan at 
the time of the publication of the pamphlet. 
There is no evidence toshow thathe had 
any knowledge of the pamphlet before its 
publication. The matter might have been 
different if there was any evidence tosug- 
gest that he absented himself in bad 
faith, è e, inorder to evade responsibility 
knowing that the pamphlet was going to 
be printed at his press: vide Emperor v. 
Phanindra Nath (5) and Emperor v. 
Mahamed Siraj (3). But there is no such 
evidence in the present case. As stated 
already, the pamphlet in qusstion was 
sent to the press in the absence of the 
appellant. The appellant’s behaviour at 
the time of the search of his” premises 
suggests that he was really unaware of 
the publication. It may also be noted that 
it is in evidence that a pro-Government 
newspaper is being published at the ap- 
pellant’s press. Taking into consideration 
all the facts stated above, I hold that the 
“intention” requisite for the offence under 
8,124 A, Indian Penal Oode, has not been 
established in this case. I accordingly ac- 
cept the appeal and acquit the appellant. 
The fine, if paid, will be refunded. 


A. Appeal allowed, 
_(5) 35 O. 945; 8 Or, L. J. 438. 
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LAHORE HIGH COURT. 
MISURLLANEOUS SECOND O1vin APPEAL No, 867 
oF 1930. 

November 17, 1239. 

Present :—Mr. Justice Tapp. 
LAJJA RAM—P.arntirF—APrPELLANT 
ersus 


: v 
MUNSHI RAM AND OTRERS— DEFENDANTA ; 


— REBPONDENTS, 


' Civil’ Procedure Code (Act V of 1908), sa. 47, 7209), 


LAJJA BAM D. MUNSHI RAM, 


1811. 0, 1931 
—Aitachment of decree—Order of Civil Court for 
temporary [alienation—Appeal, competency of—sS. 72 


(2), scope of. f 

An order ofa Senior Subordinate Judge refusing 
to sell land attachedin execution of a decree and 
authorising its temporary alienation, though made on 
the report of a Collector,is appealable to the Dis- 
trict Judge under s. 47, Civil Procedure Code, It is 
only when the Collector is authorized to provide for 
the satisfaction of the decree that he assumes judi- 
cial functions under s. 72 (2) read with s. 71, Oivil 
Procedure Code, andbecomes responsible for the 
further proceedings. [p. 275, cols.1 &2] - 

Once the Oivil Court has decided to authorize the 
Collector to provide for the satisfaction ofthe decree 
all proceedings thereafter are to be taken by the 
Collector and the Civil Court becomes functus officio, 
[p. 275, col, 2.] 
. Miscellaneous second appeal from an order 
ofthe District Judge, Karnal, dated the 
lst February, 1930. 

Messrs. Shamair Chand and Mohammed 
Amin, for she Appellant. 

Mr. Fakir Chand, for the Respondents. 


ORDER,—In execution of his’ decree 
for Rs. 3,028 the decree-holder appellant 
Lajja Ram applied for the sale of certain 
agricultural land belonging to the judg- 
ment-debtors Munshi Ram and Bakhtawar 
Mal, Mahajans of Jundla in the Karnal 
District As required by s. 72, Civil Pro- 
cedure Oode, and the rules and ordera of 
this Court the Senior Subordinate Judge 
enquired from the Collector whether he 
proposed to interveno, On 4th July, 1929, 
the Collector represented that satisfaction . 
of the decree could be made by temporary 
alienation of the lend for a period of 9} 
years audon 29th July, 1929, the Senior 
Subordinate Judge agreed to the proposal 
ofthe Oollector and refused to entertain 
the reiterated application of the decree- 
holder, who declined to take land on lease 
forthe sale of the land. The Oollector 
was asked to propose a lessee and an order 
was made that the proceedings should come 
up again on zist October, 1929. On 21st 
October, 1929, the lessee proposed by the 
Collector was ordered to atiend the Court 
of the Senior Subordinate Judge on 4th 
November, 1929. On this date the proposed 
lessee Ibrehim appeared and the decree- 
holder again renewed his epplication for 
the sale of the land. This was. again 
rejected and ordera were given for the pre- 
paratione of the necessary statements, 

Against the order of 4th November, 1929, 
the decree, holder Lajja Ram preferred an 
appeal to the District Judge, butthe appeal 
has been dismiseed on the ground that the 
matter having been referred to the Col. 
lector no appeal lay to the District Judge, 
and that an appeal against the -order of 
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the Oollector as regards temporary aliena- 
tion of the land should have been preferred 
to the Commissioner, 

Now it seems to me that some confusion 
has arisen in both the Courts below as to 
the meaning and application of the provi- 
sions of s, 72, Oivil Procejure Code, and the 
rules and orders of this Court where land 
attached in execution of a decree can be 
legally sold. There is nostatutory prohibi- 
tion to the sale of the land in the present 
case as the judgment-debtors are not agri- 
culturists and are not protected by the pro- 
visions of the Punjab Alienation of Land 

. Act. There is, in fact, no order by the Ool- 
lector againet which any appeal can be 
preferred on the Revenue side by the 
decree-holder. In answer to the enquiry 
by theSenior Subordinate Judge under 
8,72 of the Code the Collector proposed a 
temporary alienation ofthe land under at- 
tachment. This proposal was accepted by 
the ‘executing Court which thereupon 
authorized the Oollector to provide for 
satisfaction of the decree in the manner 
proposed. Having done this the Senior 
Subordinate Judge should have complied 
with the provisions of r. 56, Ohap, XII, Vol. 
1, of the Rules and Orders of this Oourt 
and sent the Collector the vernacular pro- 


ceedings authorizing him to provide for: 


the satisfaction of the decree, and with 
these proceedings should have seat the 
statement prescribed in the rule, The 
procedure to have been then followed by 
the Collector is laid downin r. 57 and on 
receipt of the Oollector’s acknowledgment 
of the documents referred to in r. 56 the 
execution proceedings should then be con- 
signed tothe record room, It is only when 
the Collector is authorized to provide for 
the satisfaction of the decree that he as- 
sumes judicial functions unders. 72 (2) 
read with 8.71, Oivil Procedure Oode, and 
becomes responsible for the further pro- 
oéedings: vide r. 74, Chap. XII as amended 
by correction slip No.3 dated 15th{October, 
1927. There does not appsar to ba any 
clear authorization for the Oollsctor to 
provide for the satisfaction of the decrees 
asin his order of 29th July, 1929, the 
learned Senior Subordinate Judge calls 
on the Collector to proposo a lessee as the 
decree-holder declines to take the land on 


lease. The Oollector thereupon suggested 


Ibrahim as a lessee, and the learned Senior. 


Subordinate Judge then directed that the 


lessee proposed should appear before him . 


along with the decree-holder on 4th Nov- 


ember,’ 1923, Land that the lessee should.. 
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file an. application agreeing to take the 
land on leas3. All these proceedings of the 

Civil Court were unnecessary as once the 
latter has decided to authorize the Oollector 
to provide for the satisfaction of the decree 
all proceedings thereafter are to be taken 
by the Collector and the Oivil Court be- 
comes functus officio. 

In my opinion, therefore, it is not clear 
that the Collector has so far assumed judi- 
cial functions under s. 72 (2), Oivil Pro- 
ceedure Còde, and I can find no order by 
him in the exercise of such functions 
which would be appealable to the Commis- 
sioner. The appeal of the decree-holder to 
the learned District Judge is directed 
against the order of the Senior Subordi- 
nate Judge refusing to sell the land and 
authorizing its temporary alienation, and 
such an appeal iscompetent under s. 47 of 
the Code as it clearly relates to the execu- 
tion, discharge, or satisfaction of the decree. 
I would hold, therefore, that the learned 
District Judge, who seems to have over- 
looked this point, has jurisdiction to enter- 
tain the appeal. 

It will be a question, however, for the 
learned District Judge to decide whether 
the appeal is within time, and for this pur- 
pose it will be for him to determine whe- 
ther the order against which the appeal 
is directed is the one dated 29th July, 1929, 
or that of 4th November, 1923. Ifit bethe 
former then the appeal is clearly barred 
by time and in such casesit would be for 
the learned District Judge to further con- 
sider whether the appellant-decres-holder 
should be granted an extension of time in 
view of the conflicting and confused nature 
of the proceedings of the Oourt executing 
the decree. 

. For the above reasons I accept this ap- 
peal, and setting aside the order of the 
lower Appellate Oourt remard the appeal 
for fresh decision in accordance with the 


above observations. Oosts will abide the 
event, . 
a. Appeal accepted, 
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LAHORE HIGH COURT. 
Szoonp Orvin APPRAL No, 1016 or 1930, 
: November 10, 1930, 
Present :—Mr. Justice Coldstream and 
Mr. Justice Bhide. 
SULEMAN AND OTHERS— PLAINTIFFS 
—APPELLANTS 
versus 
GULAB RAT AND anoTtasr—Darandants 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 21—W ant 
of territorial jurisdiction—No failure of justice 
Interference in appeal. 

Section 21, Civil Proeedure Code, forbids any Ape 
pellate or Revisional Court to allow an objection as 


to the place of suing unless there has been a’ conse- 
quent failure of justice. 


. Second appeal from a decree of the 


District Judge, Ludhiana, dated the lst 


April, 1930. 
Mr, Ram Lal, for the Appellants. 
Mr, Brij Lal, for the Respondents, 


JUDGMENT. 

Coldstream, J.—The appellants in- 
stituted a suit for dissolution of partnership 
and rendition of accounts against the 
respondents which was tried by the Sub- 
ordinate Judge, Second Olass, Ludhiana, 
The respondents raised a plea to the 
effect that the Ludhiana Oourts had no 
jurisdiction, and a preliminary issue was 
struck on the question. The- appellants 
put Gulab Rai and Bihari Lal, twoof the 
respondenta,ia the witness-box and also 
the munim of the firm. The respondents 
called no evidence on this issue and the 
Subordinate Judge decided in favour of 
the appellants in whose favour he ultimate- 
ly passed 8 preliminary decree dissolving 
the partnership and ordering accounts to be 
taken. The respondents appealed to the 
District Judge, one of the grounds taken 
being that the lower Court had no jurisdic- 
tion. The learned District Judge of 
Ludhiana upheld this contention and set 
aside the decree. From this judgment the 
plaintiffs appeal. 

The learned . District Judge has over- 
looked the last ten words of s. 21, Oivil 
Procedure Oode. That section clearly 
forbids any Appellate or Revisional Court to 
allow an objection as to the place of suing 
unless there has been a consequent failure 
of justice. No such failure of justice was 
even alleged in the grounds of the appeal 
preferred to the District Judge nor has 
the learned Counsel for the respondents 
been able to show us any reason for sup- 
posing that such failure of justice has 
occurred. : 

I would accordingly accept this appeal, 
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and setting aside the order of the learned 
District Judge remand the case to him for 
decision of the appeal before him on the 
other grounds urged in the memorandum. 
Costs will abide the event, 

Bhide, J.—I agree. 

Appeal accepted. 
A. Case remanded, 


LAHORE HIGH COURT. 
ORIMINAL APPBAL No. 1013 oF 1930.- 
January 5, 1931. 

Present :—Mr. Justice Addison and 

Mr, Justice Coldstream. 

MOHAN LAL-—AOO0VSED— APPALLANT 
versus 
EMPEROR—Obpposirs PARTY, 
Criminal Procedure Code (Act V of 1898), s. 162— 
Statement of Police Officer explaining his conduct 
during investigation, admissibility of—Criminal trial 

—Murder—Sentence—Extreme youth, 

Where in a murder trial the defence suggested 
that the deceased was murdered by his own brother 
and the Sub-Inspector of Police who investigated the 
case deposed that he had received no information to 
that effect during the investigation and this fact was 
further corroborated by a defence witness : 

Held, thats. 162, Oriminal Procedure Code, did 
not prevent the Police Officer from. explaining his 
conduct by making such a statement. [p, 277,col.1.] 

Tota Meah Choudhury v. Emperor (1), followed. 

Though mere youth may not, in itself, be a rea- 
son for not hanging a murderer, extreme youth may 
be such a reason. [p. 277, col. 2.] 

Criminal appeal from an order of the 
Sessions Judge, Amritsar, dated the lst 
November, 1930. 

. Mr. Abdul Karim, for the Appellant. 

Mr. Des Raj Sawhney, for the Orown, 

JUDGMENT. 

Addison, J.—The appellant Mohan Lal 
has been sentenced to death, subject to 
confirmation by this Court, for the murder 
of Gurandittaon 27th June, 1930. 

Guranditta was married to Musammat 
Malan. Sheleft him some 20 years ago and 
did not return for some years. When she 
did return she brought Mohan Lal with her. 
She had given birth to him during the time 
she wasaway from her husband. The hus- 
band @uranditta did not look upon the ap- 
pellant’ as his own son, and there was un- | 
doubtedly ill feeling between Mohan Lal 
and Guranditta on this account. Further 
Guranditta’s brother, Lal Ohand, had pur- 
chased’'a wife-a short time before the 
occurrence but this woman, Musammat 
Lajwanti, left him and commenced to live 
with ‘Guranditte,.it is said, because Lal 
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Qhand was impotent. According to Musam- 
mat Lajwanti herself, Lal Chand made her 
over to Guranditta, Uhaudhari Wahab Din, 
Prosecuting Sub-Inspector of Police, who 
lives in this village, has deposed that there 
was constant quarrelling between Musam- 
mat Malan and her husband Guranditta on 
this account and that the appellant was 
siding with his mother. Thelearned Ses- 
sions Judge isof opinion that it was pro- 
bably for the latter reason that the appel- 
lant committed the murder, though, of 
course, there was also the grudge that 
Quranditta would not give him any land 
upon which he and his mother could have 
lived. 

The details of the murder are contained 
in the judgment of the learned Sessions 
Judge with whose conclusions I am in 
entire agreement. It is true that Jaggo, 
the blind son of Musammat Malan and 
Guranditta has gone back upon what he 
stated before the Magistrate and now denies 
that it was the appellant who murdered 
Guranditta. -His evidence can be safely re- 
jected as it has been proved that he isa liar. 
The other evidence, especially that of Baha- 
dur Singh and Mehr Singh, the first of 
whom sawthe appellant throwing down a 
kahi, found at the spot, which was later 
discovered to bs stained with human 
blood, and the latter of whom saw the 
appellant running away, establishes that 
there were present at the time of the 
murder only the blind son Jaggo, the 
appellant and Quranditta. There was a 
suggestion made at the trial that Guran- 
ditta was murdered by his brother Lal 
Chand because Musammat Lajwanti had 
gone to Guranditta. The Sub Inspector 
of Police, who investigated the case, has de- 
posed that he received no information to 
that effect during the investigation and 
this is, in fact, corroborated by one of the 
defence witnesses. Section 162, Oriminal 
Procedure Oode, does not prevent the Police 
.Officer from explaining his conduct by 
making sucha statement. This wasso held 
.in Tota Meah Choudhury3v. Emperor (1). Lal 
Ohand had been working in the field in the 
morning and had gone home to take his 
food when the offence was committed. It 
might be mentioned that the appellant had 
for sometime been living in another village 
on account of the dispute between him and 
Guranditta. but had returned some three 
days before the occurrence, There is ample 
evidence fixing the guilt upon the appellant. 


(D) 119 Ind. Oas, 139; A. I, ; 
‘Led, 1015; 56 0, 1106. I. R. 1929 Oal. 298; 30 Or. 
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There remains the question of sentence. 
The age of the appellantis recorded on the 
record as sixteen years. The Sessions Judge 
wss, however, of opinion that he was about 
18 yearsold. On the other hand, the Magis- 
trate has, in his committing order, stated 
that the appellant. was 16 years old, There 
is no evidence, medicalor otherwise, as to 
what his age actually is. It seems to me 
that it must be taken that he was certainly 
less than 18 and probably not much more 
than 16 when the offence was committed. 
Itis true mere youth may not in itself bea 
reason for not hanging a murderer, but, in 
my judgment, extreme youth may be such 
a reason. On account of the appellant's ex- 
treme youth Iam not prepared in this case 
to confirm the death sentence, I would, 
therefore, accept the appeal to the extent of 
reducing his sentence to transportation for 
ife. 

Coldstream, J.—I agree. 


A, Sentence reduced. 


LAHORE HIGH COURT. 
OBIMINAL APPEAL No, 734 or 1930. 
December 11, 1930. 

Present :—Mr, Justice Bhide and 
Mr. Justice Tapp. 

SHER JANG—Aosuszp—APPELLANT 
versus 
EMPEROR—Obpposite Party 

Approver—Evidence—Necessity of corroboration— 
Rule of prudence—Identification—Failure of some 
witnesses to identify, effect of—Criminal trial—Re- 
fusal by accused to answer questions—Inference— 
Criminal Procedure Code (Act V of 1898), s, 842— 
Evidence Act (I of 1872), s. 114, illus. (h). 

There is no bar tothe conviction ofan accused 
person even onthe uncorroborated testimony of an 
approver ifthe Oourtis fully satisfied about its 


“truth. But the testimony of anapprover being us- 


ually of a tainted character, the Courts, as a matter 
of prudence, insist generally on some material cor- 
roboration thereof in so far as it implicates the ac- 
cused person. The extent of corroboration which the 
Court will insist on, will, however, naturally vary 
with the circumstances of each case. If the appro- 
ver's evidence appears to be on the whole reliable and 
he has no motive for implicating an accused person 
falsely, the corroboration required will be comparative- 
ly less. [p. 279, col. 1.] 

The power of observation and memory of different 
persons vary and the mere fact that some witnesses 
have failed to identify a culprit does not necessarily 
render the identification by other witnesses valueless, 
[p. 280, col. 1.] 

Though the prosecution case has tobe judged on 
its merits, an accused person cannot defeat the ends 
of justice by merely refusing to.answer questions, 
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“Section 342, Criminal Procedure Code, clearly pro- 


~ Bhide, 


vides that the Court may draw such inferences from 
the accused's refusal, to answer questions as it thinks 


just. [p. 281, col. 1.] 
Under s. 114, illus.. (h) of the Evidence Act if a 


man refuses to answera question, which heis not 
compelled to answer by law, the Court may presume 
that the answer if given would be unfavourable~ to 
him. .[p. 281, cols.:1 & 2.] i 
_Oriminal appeal from an order of the Ses- 

sions Judge, Ludhiana, dated the 3lst May, 
1930. . 

Mr. Mool Chand, for the Appellant, 

Mr, Shiv Narain, for the Orown. 


‘JUDGMENT. ` 


has been convicted in this case under es. 
395 and 398, Indian Penal Code, and sen- 
tenced to ‘transportation for life. i 

The material facts of the case may be 
‘briefly stated as follows: At about 9 P. mM. 
on the night of 15th. October, 1929, while a 
passenger train was running between Kup 
and Ahmed . Garh. stations on the Ludhiana 


_Dhuri-Jakhal‘section of the North Western 


Railway it was brought toa stop suddenly 
owing to the alarm chain being pulled by 
some one. As the train was stopping, five 
or six young men jumped out of a servant's 
compartment, They were armed with 
fireams, They fired a few shots in the air 
and threatened to shoot any one who offered 
them resistance, They assured the passen- 
gers that their object was merely to loot 
Government treasure, which was being 
carried in the train and that the passengers 
would not be molested provided they did 
not interfere with them. Some of the cul- 
prits ran. towards the engine (the. train was 


- drawn by two engines on that night) and 


“shot at and wounded the drivers who offer- 
.ed them resistance. 


Others stopped the 
guard as he was coming along from the 
brake van to see what had happened, fired 


-at bim and compelled him to surrender 


‘the keys of the vanin which the safe con- 


.taining Government treasure (worth over 
- Rs. 4,000) was placed. They asked the 
guard to deliver the keys of the safe, but. 


‘the guard was unable to do so as the’ keys 


were not with him, The culprits then tried 
to break open the safe, but the effort prov- 
ed infructuous and they had to give it up 
after vain exertions for about an hour or so. 


-The culprits being well-armed they were 


not interfered with by the passengers dur- 
ing this long interval. Whilethis attempt 
was being mace to break-open the cafe, 


one ofthe culprits (who is alleged to be 
: their- leader, the present appellant) entered 
~ the carriage of Sardar Sher Singh, Sub- 
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Divisional Officer (North Western Railway) 
which was behind the brake van, and point- 
ing bis revolver at him aeked him if he had 
any Government money. On being told 
that he had none and that he had only a 
sum of Rs, 20 for his personal use, the cul- 
prit retired, thanking him and saying that 
they did not want it. The culprits retired 
when they found that they could not break 
open the safe and the guard then man- 
aged to take the train tothe next station 
Ahmad Garh. In the meantime, infor 
mation had already been conveyed to 
the Station Master of Ahmad Garh by some 
gangmen, whose quarters are in the neigh- 
pourhood of the spot where the train was 
stopped and he had informed the Police, 
Some Polica Officers were already at the 
station and investigation was taken up at 
once. i i 

None of the culprits was recognized by 
anyone on the spot and the Police had to 
proceed at first only on the basis of de- 
scription as furnished by the witnesses. 
No clue of any importance was forthcom- 


“ing till about the end of October when one 
‘Sital Singh who had been arrested in con- 


nexion with another dacoity and was a 
prisoner in the Nabha State, gave infòrma- 
tion owing to which the offence was traced 
to the present appellant and five other 
persons. One of these five persons, named 
Gurdial Singh, was given a conditional 
promise of pardon, and the prosecution case 
rests mainly on his statement and the 
corroborative evidence adduced in support 
of it. When the case was first placed before 
the Court the present appellant was abscond- 
ing and he had, therefore, to. be tried 
separately after his arrest. 

Before preceeding to discuss the case 
against the appellant on its merits, Imay 
mention that certain technical objections 
which were raised in the Court of Session 
about the jurisdiction of the Sessions 
Judge to dispense with commitment pro- 
ceedings as he did under a Government 
of India Notification were givenup. We 
have, therefore, only to consider whether 
the conviction of the present appellant 
it stands 
on the record. 

The principal witnessin the case is, of 
course, the approver Gurdial Singh, He 
has made a detailed statement about the 
mannerin which the dacoity was planned 
and carried out. There is ample general 
corroboration of the approver’s evidence 
on the record and the learned Counsel for 
the appellant didnot contest the learned 
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Sessions Judge's finding thet the approver 
did take part in the dacoity. Nor did he 
challenge the approver's statement in so far 
asit implicates four of the alleged accom- 
plicesiof the appellant, viz, Harnam Singh, 
Sahib Singh, Oharan Singh and Jaswant 
Singh who were tried separately as stated al- 
ready and convicted iis main contention was 
that there was no reliable corroboration 
of the approver’s story in so far as it 
implicates the present appellant and his 
conviction was, therefore, not justified. 

It may be stated at the outset, that the 
approver in this case kad no personal 
grudge of any kind agairst the appellant 
or any motive whatever to implicate him 
falsely. The appellant belongs to a res- 
pectable Rajput family in the Nabha 
State and there is indeed no suggestion 
that the approver who had lived at the 
Meerut and Mastvana had any concern 
with him except in this dacoity. The 
learned Counsel for the appellant sug: 
gested that the appellant had been impli- 
cated merely at the instance of the Police, 
as the appellant had been making highly 
seditious speeches and had thus become 
an eyesore to them. There seems to my mind 
no force in this suggestion, as the appellant 
could in that case have been easily pro- 
secuted for some of these speeches and 
sent to jail. So far asthe law is concerned 
there is no bar to the conviction of an ac- 
cused person even on the uncorroborated 
testimony of an. approverifthe Oourtis 
fully satisfied about its truth (cf. s. 133, 
Evidence Act). But the testimony of an 
approver being, usually of the tainted 
character, the Oourts (as a matter of pru- 
dence) insist generally on some material 
corroboration thereof in so far as it impli- 
cates the accused person and I am not pre- 
pared to depart from this salutary rule of 
practice in the present case. The extent of 
corroboration which the Oourt will! insist on, 
will, however, naturally vary with the cir- 
cumstances of each case. If the approver’s 
evidence appears to be on the whole re- 
liable and he has no motive for implicat- 
ing an accused person falsely the corro- 
boration required will be comparatively less, 


{His Lordship referred to the corro» 
borative evidenca and proceeded]. The 
eye-witnesses who identified the appel 


lent as having taken part in the dacoity are 
Ram Kishen (P, W No. 21), Jan Muham- 
mad (P. W. no. 22) and Sardar Sher Singh, 
Sub-Divisional Officer (P. W. No. 76). All 
these witnesses identified the appellant 
from amongst a pumber of persons at an 
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identification parade held in ths presence of 
a Magistrate at Ferozepore and subsequent- 
ly they also identified him in Oourt. These 
witnesses also seam quite disinterested. 
As regards Jan Muhammad some doubt 
seems to arise owing to his statement before 
the Police, which was unfortunately not 
fully recorded. But even leaving him out of 
account, I am unable to see any good 
reasons to disbelieve the testimony of 
Ram Kishen and Sardar Sher Singh, 
Ram Kishen was one of the passengers who 
travelled by the trainon the night of the 
dacoity. His name was in the list of pas- 
sengers prepared on the arrival of thetrain 
at Ahmadgarh. His carriage was not far 
from the brake van where the appellant 
was mostly engaged in supervising the 
breaking of thesafe. It was a moonlight 
night in the electric lights in the train 
also helped the witness to see the dacoits, 
His description of the appellant tallies 
with that given by the approver. The only 
point urged against this witness was that 
he has deposed that he madea statement 
before the Police on 17th October, 
while the Police were unable to produce 
any statement of his cf that date. Ac- 
cording to the Police, the statement of this 
witness was taken down on 22nd October. 
Ido not think this discrepancy is very 
material. It must be remembered that 
Ram Kishen was giving evidence in Oourt 
more than six months after his statement 
was recorded by the Police and very likely 
he was making a mistake about the date. 
The Police had found no clue about the 
dacoits till about the end of October and 
I am unable to see that there was any- 
thing tobe gained by showing the state- 
ment of Ram Kishen as having been taken 
down on the 22nd if it was taken really 
onthe 17th October. 

As regards Sardar Sher Singh, the appel- 
lant had entered his carriage and had 
talked tohim, Itis true that the appel. 
lant was there only for a couple of minutes, 
but the witness had the opportunity of 
seeing him atclose quarters (the distance 
between the two was about 3 feet)in electric 
light, It was urged that the witness must 
have been confused as the culprit had 
pointed a pistol at him, but the culprit 
apparently treated him politely, Ha asked 
Sardar Sher Singh whether he had any 
Government money with him. Sardar Sher 
Singh replied that he had none and that 
he had only Rs, 20 for his personal ex- 
penses. Thereupon the culprit thanked him 
and retired saying that he didnot want if, 
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At the identification parade it appears that 
Sardar Sher Singh had some doubt at first 
as there was another man of a somewhat 
similar appearance. He then talked to 
these men and then identified the appellant 
as the person who had entered his carriage. 
I do not think this fact detracts from the 
value of his evidence in any way. Sardar 
Sher Singh had heard the appellant’s 
voice and very likely it helped him fur- 
ther to identify the appellant. In Court 
also the witness has stated emphatically 
that the appellant was the culprit who 
entered his carriage on the night of the 
dacoity. The witness is perfectly dis- 
interested as already stated and in view of 
his status, education and the opportunity 
he had of seeing the appellant in his 
own carriage at close quarters, his evidence 
deserves great weight. The evidence of 
Sardar Sher Singh seems to me to furnish 
very valuable corroboration of the testi- 
mony of the approver. 

It was urged by the learned Oounsel for 
the appellant that some of the witnesses, 
including the guard Abdul Karim, failed 
to identify the appellant at the identi- 
fication parade and that, although there 
was alarge number of passengers in the 
train, only three haye been produced by 
prosecution. As regards the first. point, it 
must be remembered that the power of 
observation and memory of different per- 
sons vary and the mere fact that some 
witnesses have failed to identify a culprit 
does not necessarily render the identification 
by other witnesses valueless. Abdul Karim 
had, no doubt, good opportunity of seeing 
the appellant and his failure to identify 
the appellant at the parade is prima {facie 
a point in appellant's favour, but it must 
be remembered that Abdul Karim was 
fired at and threatened, and must have 
been in aconfused state of mind. He 
has also deposed that onthe date of the 
parade he had received news of his father’s 
illness and he was in an anxious state 
of mind, It may also be mentioned that 
Abdul Karim has supported the approver's 
statement in Court and deposed that the 
appellant was the culprit who fired at 
him and made him surrender the keys, 
It must be borne in mind further that 
the present case does not rest on the testi- 
mony of eye-witnesses only. If the case 
"had rested on the testimony of a few eye-wit- 
nesses only and some identified the appel- 
lant while the others had failed todo so 
the matter might have been different. But 
bere the prosecution case rests primarily 
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on the testimony of the approver and the 
other evidence has been produced only by. 
way of corroboration, 

As regards the learned Counsel's criticizm 
that there was a large number of passengers 
in the train, and yet only afew of them 
have been produced, the probability is that 
most of the passengers were frightened and 
were anxious to keep themselves at a safe 
distance. Many ofthem may not have even 
troubled to keep out to see who the dacoits 
were. The facts that no one interfered with 
the dacoits although they were engaged in 
their operations for about an hour is very 
significant in this connexion. The appel- 
lant was absconding for some time after the 
dacoity and the identification parade was 
held about five monthsatter the dacoity, 
In the circumstances, itis not surprising ~ 
that the prosecution was not able to pro- 
duce a large number of witnesses able to 
identify the appellant. 

[His Lordship discussed the corrobo- 
rative evidence again and proceeded:] 

The evidence ;discussed above fur- 
nished in, my opinion, sufficient 
material corroboration of the approver'’s 
testimony to connect the appellant with the 
offence. But I may refer, very briefly, to 
two other pieces of circumstantial evidence 
adduced by the prosecution which go 
against the appellant. The first is his 
absence from home when the dacoity was 
committed. It has been proved by reliable 
documentary evidence from the records of 
the Nahan Barara Motor Service that the 
appellant travelled from Sadhaura to Barara 
on llth October and returned to Nahan on 
17th October. The fact that hetook the 
lorry at Sadhaura on lith October instead 
of taking it from Nahan, as he could have 
done, suggests that he was anxious to 
conceal his movements atthe time. The 
appellant has made no attempt to explain 
his movements between the above dates. 
The second piece of evidence consists in the 
recovery on th November, 1929, of a hat 
and certain clothes, a Hindi letter, anda 
notice addressed to Sahib Singh froma 
sugarcane field where he and Sahib Singh 
are alleged to have been hiding themselves 
and from which they escaped on the ap- 
proach of the Police who were pursuing 
them. There is evidence on the record 
that the appellant used to wear a white hat, 
and stockings similar to those which were 
recovered, As regards the Hindi letter, 
the handwriting expert was unable to give 
a definite opinion, as no other specimen of 
the appellants Hindi handwriting - was 
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available and the appellant refused to 
furnish any such specimen in Court. Ranjit 
Singh and Jagbandhan Singh who had 
seen the appellants handwriting have, 
however, deposed that the Hindi letter is in 
his handwriting and the contents also sug- 
gestthe same. The notice issued to Sahib 
Singh had been served on a relation of 
Sahib Singh, but there was sufficient in- 
terval for the notice to reach Sahib Singh 
before its recovery on 9th November. 
There is evidence on the record to prove 
the appellant’s previous association with 
Sahib Singh, and the fact that he and 
Sahib Singh (whose participation in the 
dacoity has not been disputed before us) 
were absconding after the dacoity, and 
were found together in the circumstances 
stated above, raises an inference of his com- 
plicity in it. 

The appellant produced no defence and 
did not even answer the questions which 
were put to him under s. 342, Oriminal 
Procedure Oode, to enable him to explain 
the facts appearing in evidence against 
him. The learned Counsel stated that the 
appellant had merely followed the practice 
of “not taking part in the trial,” which is in 
vogue nowadays in the so-called political 
trials, and urged that this should not pre- 
judice him. The prosecution case must, of 
course, be judged on its own merits, but 
the learned Counsel's statement that the 
appellant was not taking any part in the 
trial, is not correct. He wasduly defended 
by Oounsel and witnesses for the prosecu: 
tion were cross-examined at length. When 
he was questioned by the Court at an early 
stage, he refused to answer certain ques- 
' tions and said that he would file a written 
statement later, if necessary. But no such 
statement was filed, and when he 
was examined again he refused to answer 
questions, which were put to him in order 
to enable him to explain the evidence pro- 
duced against him. He also refused to give 
any specimen of his Hindi writing, as stated 
above, for purposes of comparison. Now, 
although the prosecution case has to be 
judged on its merits, an accused person 
cannot defeat the ends of justice by merely 
refusing to answer questions, Section 342, 
Criminal Procedure Oode, clearly provides 
that the Oourt may draw such inferences 
from the accused's refusal, to answer ques- 
tions as it thinks just. Illustration (h) to s, 
114,Evidence Act, shows that if a man refuses 
to answer & question, which he is not com- 
pelled to answer by law, the Court may 
presume that the answer if given would be 
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unfavourable tohim. Suchs presumption 
seems ‘justifiable in the circumstances of 
the case. There wereseveral points in the 
evidence, which the appellant could have 
easily explained, e. g., his movements from 
llth October to 17th October, 1919, the my- 
sterious telegrams, his movements after the 
dacoity, etc., but he has notcared to do so 
and it is a reasonable inference in the cir- 
cumstances that there isno explanation of 


‘these facts consistent with theinnocence of 


the appellant. 

The learned Counsel for the appellant has 
argued his case very ably and presented it 
in the best light possible, but after carefully 
considering the arguments put forward, I 
have come to the conclusion that the charge 
against the appellant has been established 
beyond any reasonable doubt. The appro- 
ver's story in this case seems to be genuine 
and straightforward. The correctness of 
his evidence is not even challenged except 
in respect of the participation of the appel- 
lant, But the approver had no motive 
whatever for implicating the appellant 
falsely and the suggestion that he has 
dragged in thename of the appellant at the 
instance of the Police seems to have no force 
as pointed outalready. In fact the Police 
investigation in this case seems to have 
been carried out in a straightforward man- 
ner. The approver’s evidence has moreover 
been corroborated in material particulars 
by evidence of a reliable character connect- 
ing the appellant with the crime as shown 
above. 

I accordingly uphold the conviction of 
the appellant The sentence passed on 
him, however, seems to be excessive, The 
offence was, no doubt, serious and the mini- 
mum punishment prescribed under s. 
397-8, Indian Penal Code, is seven years’ 
imprisonment. At the same time, it cannot 
be ignored that the accused are not crim- 
inals of the usual type, but are immature 
youths, whose imagination was worked upon 
and who were ledto commit this crime by 
revolutionary propaganda carried on by 
newspapers like the “Kirti’ and others. 
The appellant undoubtedly took a leading 
part in the affair, but taking into considera- 
tion all the circumstances, I would reduce 
his sentence to rigorous imprisonment for 
ten years. 

Tapp, J.—I agree, 

4 Order accordingly, 
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LAHORE HIGH COURT. 
Lerrers Patent APPEAL No, 130 oF 1929, 
January 28, 1930, 
Present:—Sir Shadi Lal, KT., Chief Justice 
and Justice Sir Alan Broadway, Kr. 
HARBHAJAN SINGH AND ANOTHER— 
PLAINTIFF3— APPELLANTS 

Versus i 
SANTOKH SINGH AND GTAERS— 
DEFENDANTS—RESPONDENTS, 

Appeal—Right of appeal, what determines—Civil 
Procedure Code (Act V of 1908), s. 151,0. XLVII,r. 
l—Order purporting to be under s, 151—Appeal— 
Review—Party entitled to review. 

The right of appeal does not depend on what a 


Court ought to have done but on what it actually did.: 


Therefore, where a Oourt purports to make an order 


under s. 151, Civil Procedure Code, no appeal is coms. 


petent from that order. 

Nasir Khan v. Itwari (1), followed. 

Money due to a minor decree-holder was deposited 
in Court by the judgment-debtor and was subsequent- 
ly deposited in a Bank. The next frienddrew the 
money from the Court after getting an order prohit- 
ing her from withdrawing the money, cancelled, 
The judgment-debtor drew the attention of the Court 
to the withdrawal and the then presiding officer of 
the Oourt made an order unders, 151, Civil Procedure 
Code, calling upon the next friend to refund the 
amount. The next friend appealed: 

Held, that the order appealed against was one 
passed under s. 151, Oivil Procedure Code, and not 
one under O, XLVII, r. 1, and no appeal lay. 

Letters Patent appeal against an order of 
Mr. Justice Jai Lal, passed in Miscellaneous 
First Appeal No. 1965 of 1928 dated the 26th 
of June, 1929, and printed as 123 Ind Oas, 
876, affirming that of the Senior Subordi- 
nate Judge, Amritsar,dated the 9th August, 
1928, 

Mr. Mehr Chand Mahajan, for the Appel- 
lants. 

Dr. Moti Sagar, R.B., and Mr Nihal Singh, 
for the Respondents, ; 
JUDGMENT. 


Shadi Lal, C. J.—On the 14th Novem- 


ber,1927,a decreefor Rs. 50,500 was passed in 
favour of the minors Harbhajan Singh and 
Oharan Singh with their mother Musammat 
Amrit Kaur as their next friend. The decretal 
money was paid by the judgment debtors 
in Oourt and was subsequently deposited 
in a Bank selected by the next friend. It 
appears that anorder was then passed by 
-the trial Judge prohibiting the next friend 
from withdrawing the money from the 
Bank, but this prohibition was afterwards 
cancelled. lt is common ground that 
Musammat Amrit Kaur subsequently with- 
drew a certain sum of money from the 
Bank, with the result, that on the 7th June, 
1928, the judgment-debtors made an appli- 
caticn inviting the attention of the Subor- 
dinate Judge to the withdrawal of the 
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money without the permission of the 
Court. The Judge who had removed tha 
prohibition in respect of the withdrawal of 
the monsy, had in the meanwhile been 
transferred; and his successor, acting under 
s. 151, Oivil Procedure Code, held that 
O. XXXII, r. 6, Oivil Procedure Code, 
does not allow the next friend to withdraw 
the money from the Bank without the 


. leave of. the Oourt,and he accordingly 


dirested Musammat Amrit Kaur to refund 
the money. : 

Against this order an appeal was prefer- 
red to the High Oourt which has been 
dismissed by Jai Lal, J., on the ground 
that no appeal ley against an order made 
under s. 151, Oivil Procedure Code. 

Mr. Mehr Ohand Mahajan, who has 
brought this appeal under cl. 10 of the 
Letters Patent, while conceding that an 
order under s. 151 is not appealable, urges 
that the order passed by the trial Judge 
should be treated as an order granting a 
review. and an appeal lies from it under 
O. XLVII, r. 7, Oivil Procedure Code. The 
learned Judge argaes that, in deciding 
whether an appeal is competent, the Court 
should look at the substance of the order, 
and that the provisions of the law quoted 
in the order should not be treated as de- 
cisive, 

After hearing arguments on both sides, ` 
Iseano valid reason for dissenting from 
the conclusion reached by thesingle Judge. 
The language of O., XLVII, r. I, makes it 
absolutely clear that an apylication for re- 
view can be made only bya person who 
considers himself aggrieved by a decree or 
order which is sought to be reviewed, and 
there can be no doubt that the judgment- 
debtors in the present case, who had dis- 
charged their liability by depositing the 
whole of the money in Oourt, were not in 
any way adversely affected by the action 
of Musammat Amrit Kaur in withdrawing 


-the money from the Bank without the 


permission of tke Oourt, Not only could 
there be no application under O. XLVII, 
r. 1, Oivil Procedure Code, but none was, as 
a matter of fact, made under that provision 
of the law. Nor did the Judge profess to 
act as a Oourt of review. He expressly 
cited s. 151, Oivil Procedure Code, as the 
authority empowering him to pass the 
order directing the next friend to refund 
the money. Morsovar, as laid down in 
Nasir Khan v. Itwart (1), the right of ap- 
peal does not depend on what a Court: 

(1) 74 Ind. Cas, 905; 45 A. 669; 21 A, L. J, 667; 9Q, 
& A. L. R. 645; A, J. R, 1924 All. 144. 
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ought to have done but on what it actually 
did. 

For the aforesaid reasons, I have no hesi- 
tation in holding that not only was the 
order sought to be impeached by the appel- 
lants made under s. 151 but it could be 
made only under that section. The learned 
single Judge was, therefore, right in hold- 
ing that no appeal lay against that order, 

I would accordingly dismiss this appeal 
with costs 

Broadway, J.—I agree. 


R. L. Appeal dismissed. 


LAHORE HIGH COURT. 
Frust OIViL Appeal No. 1974 or 1925, 
November 10, 1930. 
Present :—Mr. Justice Addison and Mr. 
Justice Bhide. 

RIKHI KESH-— PGAINTIFF— APPELLANT 
> versus 

MELA RAM—DBEFENDaNT— RESPONDENT, 
~ Religious  Hndowments—Dedication — Reality of 
dedication— Question of fact —Dedicating portion of 
income for religious purposes—Property, alienability 
of—Wakf', meaning of—Court Fees Act (VII of 1870), 
Sch, I—Suit for partition—Decree directing partition 
of alleged wiki property—Appeal—Court-fee, 

The question whether a dedication is real or nomi- 
nal is a question offact to be decided in view of all 
the circumstances of each case but one important test 
which is usually supplied by Courts is the conduct of 
the founder and his successors in dealing with the 
“property. [p. 285, col. 1.] | 

jag v. Ranjit Singh (1), Thakurji Maha- 
raj v. Sukhdeo Singh (2) and Watson & Co. v. Ram- 
chand (3), referred to. 

The word“ wakf `“ is borrowed from Muhammadan 
Law and implies permanent dedication of property for 
religious or charitable purposes. When property is 
declared wakf, the original owner is divested of it and 
it vests in Almighty God. [p. 284, col 2.] 

The fact that under the terms of a Will the expenses 
in connection with a serai were to be defrayed from 


the income of a certain property of the testator would - 


not renderthe whole of the property either wakf or 
inalienable. [p. 286, col. 1 ] À 

Har Narayan Pande v. Surya Kunwari (5), referred 
to. 

Where in a suit for partition the Court directs the 
partition of certain property which was alleged by the 
plaintiff to be wakf and the plaintiff appeals against 
this decision, he need not pay ad valorem Court-fee on 
‘the value of that property inasmuch as the decree 
merely amounts to a declaration that the property is 
partible, [p. 287, col. 1.] ae 

First appeal from a preliminary decree 
of the Senior Sub-Judge, Amritear, dated 
the lst July, 1925 h 

Messrs. Fakir Chand and Dev Raj 


‘Sawhney, for the Appellant. 
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Dr.. Moti Sagar, R.B. and Mr. Mehr Chand 


Mahajan, for the Respondent. 


JUDGMENT. 

Bhide, J.—Pandit Rikhi Kesh, a physi- 
cian from Amritsar, sued his brother Pandit 
Mela Ram for partition of certain property 
alleged to be joint, A preliminary decree 
for partition has been passed in respect 
of a part of the property and both parties 


“have appealed. Plaintiff challenges in his 


appeal the trial Court's decision on the fol- 
lowing three points: 

(1) The property mentioned in List O 
attached to the plaint was alleged by the 
plaintiff to be wakf and as such, impartible, 
The trial Court has found against the 
plaintiff and included the property in the 
preliminary decreas for partition. (2) The 
plaintiff alleged that houses Nos, 800 1 were 
joint and claimed a half-share therein. 
Defendant pleaded that the houses had 
been gifted to him by his father. The trial 
Court has upheld the defendant’s plea and 
excluded the houses from partition. (3) 
The trial Court has decreed half share of 
house No, 2105 in plaintiffs favour but sub- 
ject to payment of Re, 475, 

I shall deal with the above seriatim: 

(1) List O comprised two properties, viz., 
(a) houses Nos. 672—676 situated in Amrit- 
sar, Geecribed as “thakardwara;” (b) 47 
kanals 1 marla of land situated in the 
village Khurmanian. The property in (a) 
was claimed by the plaintiff to be wakf 
mainly on the basis of a Will made by 
Sarb Sukh grandfather of the parties, in 
the year 1882, The material portion of the 
Will relating to the property is as follows: 

(2) “The Will in respect of the self-ac- 
quired property is to the following effect: 

“(d) One Kishen Chand, Bania of Amritear 
donated to me by sankalp Rs, 2,000 for the 


‘consiruction and repairs of a mandir (tha- 


kardwara) and I constructed one spending 
Rs, 6,000 out of my own pocket This was 
20 years back, and since, then I have teen 
in pcssession and cccupation of the said 
mandir. Soitisa wakf property. I have 
added another house owned by me to the 
said temple for purposes of kitchen of 
Takarji......... Eoth of my sons shall have 
nothing to do with the temple and the 
kitchen. They will be considered as wakf 
prorerty and will form part of the gaddi. 
Alter my death the eaid temple, ete., will 
remain as wakf property as before, My 
wife shall manage the temple and the 
gaddi so long as she is alive. She will be 
the owner of the income and liable for ex- 
penditure. Both of my sons ehall have no 
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concern whatever with the income, etc. 
During the lifetime of my wife my sons-in- 
law Mani Ram and Mohan Lal in consulta- 
tion with her, will work as its managers. 
After the death of my wife, they will con- 
tinue to act as managers till the Chobarkhi 
(fourth anniversary) cersmony of myself 
or of my wife, After the Chobarkhiceremony 
any of my two sons or grandsons who 
carries on the work of Amritsar gaddi, and 
who maintains a charitable dispensary as 
before, shall be the manager of the temple 
of Thakarji and the house adjoining there- 
to. He willbe owner of its income and 
liable for its expenditure.” 


In addition to the Will the plaintiff has 
produced two other documents in con- 
. nexion with this property,viz., (I) asale-deed 
in respect of two stables executed by Sarb 
Sukh in favour of Musammat Bishen Devi 
(Ex. P-312), and (II) an agreement (Ex, 
P-310) executed by him in favour of the 
same lady on 26th October, 1670. It 
appears from these documents that Sarb 
Sukh sold the stables (together with the 
site) for Rs, 600 for construction of a thakar= 
dwara and also received a sum of Rs, 2,000 
for that purpose. Apparently the construc-~ 
tion of the thakardwara was left to him 
and he undertook to bear any extra expense 
that might be necessary. Sarb Sukh 
mentions in the Will that he had received 
asum of Rs, 2,000 from Kishen Chand 
Bania, for the construction of a thakardwa- 
ra and that the thakardwara had been 
built some 20 years before the date of the 
Will, There is evidence on the record 
which goes to show that Kishen Chand was 
the father-in-law of Musammat Bishen Devi 
and there is no doubt that the reference in 
the Willis to the sum received by Barb 
Sukh by virtue of the agreement (Ex. P-310) 
in the year 1870. There is no reference 
in the Will of the sum of Rs. 600 received 
by Sarb Sukh for the stables, but Sarb 
Sukh apparently remained all along in 
possession and hence this comparatively 
small item may have been overlooked, It 
is also possible that Sarb Sukh did not 
‘refer to this sale because he was con- 
scious that he alone was not compe: 
tent to sell the stables. There is evidence 
on the record which goes to show thatan 
objection was raised ina partition suit in 
the year 1897 that the stables were joint 
property and the objection was upheld up 
to the Chief Oourt (see Exs. D-L to D-3). 
Eventually Sarb Sukh’s descendant bought 
off the shares of the other co-sharers and re- 
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mored the defect in their title: vide Ex. 
D-36. 

Although a sum of Rs, 2,090 or rather 
Rs. 2,600 was thus received by Sarb Sukh 
from Musammat Bishen Devi, there is no 
proof on the record of any actual dedication 
of the thakardawara having been made 
by her. A reference was made in this con- 
nexion to a slab bearing an inscription, 
vide Ex. P-326, which is placed in one of 
the rooms of the houses in dispute. This 
inscription has, However, not been proved 
and it is not known when and in what 
circumstances the slab was placed there, 
Consequently, it must be left out of con- 
sideration. Musammat Bishen Devi cer- 
tainly did not build the thakardawara or - 
frame any scheme for its management, 
All that was done by her was to entrust 
a sum of about Rs. 2,800 or Rs. 2,600 to 
Sarb Sukh, and he was left to construct 
and mansge the ithakardawara in such 
manner as he pleased. 

There is thus no evidence of any de- 
dication of the property in question prior 
to the Will of Sarb Sukh and plaintiff has, 
therefore, to rely upon that Will as the 
only direct evidence as regards dedication 
in this case. The property in question 
admittedly corresponds with the property 
described in para. 2,cl. (d) of the Will as 
“warf” and the main point for decision is 
whether this dedication was genuine and 
legally sufficient or was only a device to 
preserve the property for the benefit of the 
family as held by the trial Court. 

The word “wakf”? is borrowed from 
Mubhamamdan Lew and implies permanent 
dedication of property for religious or 
charitable purposes. When property is 
declared wakf, the originial owner is di- 
vested of it andit vests in Almighty God: 
cf. Muhammadan Law by Mulla, paras. 146 
and 157. On a careful perusal of the Will 
however it seems doubtful if Sarb Sukh 
understood the true significance of the 
word, In para. (3) for example he has 
described a certain ihata of a serai to» 
gether with a temple and some land as 
wakf. Butin cl, (g) of para. (2) he de- 
clares that his two grandsons shall succeed 
to the land in equal shares to the exclusion 
of his sons. In other words, he places 
the succession to this land on the same 
footing as succession to ordinary property. 
As regards the property described in para. 
(2},c]. (d), of the Will he, no doubt, says that 
his wife, and after her death his sons and 
grandsons, will be only managers. But 
he declares at the same time that they 
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for expenditure,” The “liability for expendi- 
ture” seems more or less meaningless when 
no obligation was created by the Will to 
spend any portion of the income on the 
thakardwara. The only definite restric- 
tion on ownership, which was placed by 
Sarb Sukh wasin respect of transfer, the 
property being declared inalienable in 
para.3 ofthe Will. The testator says in 
para, (2) of the Will that the property in 
question shall form part of his gaddi (that 
is the physician’s seat) and this seems to 
be his real underlying idea in declaring 
the property to be wakf. The ancestral 
vocation of the family was medicine and 
it appears that the family had produced 
renowned physicians, who used to main- 
tain a charitable dispensary and at one 
time enjoyed a jagir in recognition of their 
good work. There- is, therefore, good 
ground to think that Barb Sukh being 
anxious to maintain the tradition of the 
family declared the property to be wakf 
merely to prevent its disintegration and 
keep up the status of the family, 

The question whether a dedication is real 
or nominal is often one of great difficulty 
incases of this type. It is a question of 
fact to be decided in view of all the circum- 
stances of each case but cne important test 
which is usually supplied by Courts is the 
conduct of the founder and his successors 
in dealing with theproperty cf. Ramchandra 
v. Ranjit Singh (1), Thakurji Maharaj v, 
Sukhdeo Singh (2), Watson & Co. v. Ram- 
chand (3). In the present instance, there 
seems no doubt that a thakardwara was 
actually built-by Sarb Sukh about 20 years 
before the date of the Wil), 4.e,, about the year 
1870, as recited in the Will. 

» [After considering the evidence the judg- 
ment proceeded:—]} 

The above review of the relevant evidence 
leads me to the conclusion that a thakardwara 
has existed from the time of Sarb Sukh, as 
a place permanently dedicated for worship 
and that the public also have a right of 
worsbip therein, 
the thakardwara as originally built cannot 
be ascertained, but it may be fairly as- 
sumed in the circumstances of the case that 
house No. 674 at any rate in which the 
idols are kept was a part of the thakar- 
dwara. As regards the other properties there 
is no satisfactory proofof their dedication 


for religious purposes. Sarb Sukh 
(1) 27 0.242; 4.0. W. N. 405 ae 


(2) 58 Ind Cas. 583; 42 A. 395; 2 U.P. L, R. (A.)91; 
18 A. L. J. 390 (F. B (A) 91; 


(3) 18 O,-10;17 L A, 110;5 Sar-560 (P, 0). ~ 
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doubt, declared the whole property to the 
wakf, but there is no evidence of its having 
been actually treated as such, On the 
other hand, Sarb Sukh’s Will indicated that 
his real intention was only to preserve the 
property (excluding the thakardwara) in- 
tact for the benefit of his descendants. It 
was urged that the defendant had admitted 
in his statement that the Will of Sarb Sukh 
had been acted upon. But the Will con- 
tained provisions with regard tothe dis- 
position of several other properties and the 
defendant's statement cannot certainly be 
construed to mean that he admitted that 
the whole of the property under discussion 
was treated as wakf. It was further urged 
that the greater part of the house No. 674 is, 
now being used for residential purposes 
and only a small room is used for the 
worship of the idols. There is, however, 
no evidence to show what the position was 
when the thakardwara was originally built. 
It is quite possible that some small portion 
was from the outset reserved for the use of 
the priest, and later on larger portions 
were encroached upon by the family of the 
parties, But this can at the most be looked 
upon as an abuse of their position and 
esnnot deprivə the thakardawra of its 
character as wakf property: cf. Ram Chan- 
dra Mukerjee v. Ranjit Singh (1) and Juggut 
Mohini v. Sokheemoney (4). 

On the above findings I hold that house 
No. 674 is wakf and is not liable to be par- 
titioned, while the remaining houses are 
liable to ba partitioned. The question of 
the management of the wakf property 
does not arise in this case and I need express 
no opinion thereon, 

I now proceed to deal with the land at 
Khurmanian. This property is also treated 
as wakf in Sarb Sukh's Will, but admittedly 
it was not made wakf by Sarb Sukh him- 
self, The land came to Sarb Sukh from one 
Musammat Nihal Devi, and it is alleged 
that the dedication was made by her. In 
support of this allegation reliance is placed 
on a registered Will executed by Musammat 
Nihal Devi on 2nd February, 1880: sea Ex. 
P-12, The material portion of this Will 
relating to this property is as follows; 
“One house (serai) with an orchard 
anda well, comprising a thakardwara and 
a devidwara, situate at Mauza Khurmanian, 
in the #laka of Tahsil Amritsar, at the road 
leading to Lahore. Ithas been made wakf 
for the convenience Of travellers. Anything 
which is made wakf is not the personal 


(4) 14-M. LA. 289; 10. B, L. R.19% 17 W. R. 4; 2 
Suther 512; 3 Sar, 23 (P. O). 
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property of anybody. It shall, however, ba 
passed by Pandit Sarb Sukh, resident of 
Mahal Guru, after my death. He shall 
bring into his personal use the income, etc, 
ofthe serai aiter deducting therefrom ex- 
penses in connexion with repsira, ete, 
thereof. Butthe raid Pandit or his de- 
scendants shall not be competent to trans- 
fer the serai in any way.” 

It will appear from the above that all 
that was made wakf was a serai, with an 
orchard and a well, comprising a thakar- 
dwara and adevidwara, The agricultural 
land was not specifically mentioned as wakf. 
It is, however, not disputed that the agri- 
cultural land was also given by Musammat 
Nihal Devi: vide statement of defendant 
Mela Ram as a witness. The intention of 
‘the donor apparently was that Sarb Sukh 
to whom the property was entrusted should 
enjoy the income of the land after defray- 
ing the expenses in connexion with the 
serai. In para. 3 of the Will Sarb Sukh also 
describes only the “buildings” to be wakf 
property and declares the land to be in- 
alienable merely because it was attached to 
the serai. But Musammat Nihal Davi her- 
self did not describe the agricultural land 
as ‘wakf' as pointed out above and the 
mere fact that the land was adjacent to the 
serai or that the expenses in connexion 
with the serat were to be defrayed from its 
income, would not render the whole of it 
either wakf or inalienable. The expenses 
of the serai could not be considerable. 
There was also an orchard, which must 
have fetched some income. In Har Nara- 
yan Pande v, Surya Kunwari (5),where prop. 
_ erty had been dedicated by a Hindu to a 
certain idol and it was directed that 
“whatever may be saved after defraying the 
expenses of the temple, etc, and the pay 
of the servants, shall be used by our legal 
heirs to meet their own expenser,” and it 
was also found that the expenditure on the 
temple would be small, it was held by their 
Lordships of the Privy Oouncil that the in- 
tention of the testator was that the heirs 
should take it subject toa charge for the 
performance of religious worship, etc. The 
provision in Musammat Nihal Devi’s Will 
was of a similar type and must therefore, 
be deemed to have the same effzct and no- 
thing more. 

Musammat Nihal Davi doss not give in 
her Will the dimensions of the serai with 
the orchard and the well, or of tha Thakar- 


(5)63 Ind. Oas, 34; A. I. R.1921 P, O, 20; 48 I. A. 
143.543 A, 291; 25,0. W. N. 961; 14 L. W. 633 
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dwara and devidwara, which were declared 
as wakf. The serai is said to have fallen 
into ruins (apparently) owing to neglect on 
the part of Sarb Sukh's descendants, but 
this would not, of course, deprive it of its 
wakf character. The dimensions of this 
property will have to be ascertained in the 
proceedings before the final decree and 


“this property will have to be treated as im- 


partible. The remaining land will be par- 
titioned, but its income will be subject to a 
charge for the upkeep of the serai and the 
temples referred to above, 

The next question for decision in this 
appeal is whether hoases Nos, 8001 are 
joint or are the property of the defendant 
Mela Ram by virtue of a gift as alleged by 
him. This point has been discussed at 
length by the learned Judge of the trial 
Court and he has, in my opinion, given con- 
vincing reasons for upholding the defend- 
ants plea, The mere fact that no deed of 
gift is forthcoming cannot be attached 
much importance, when there is ¿other evi- 
dencs_of a satisfactory character to establish 
the gift. Itissignificant that the plaintiff 
himself did noi at first include these houses 
in the suit property, although the suit was 
instituted apparently after considerable 
discussion arid deliberation. The learned 
Oounsel for the appellant has referr- 
ed to certain application for sanction 
for repairs of thess houses, ete, made 
by the defendant after the date of the 
alleged gift. But defendant Mela Ram used 
to be frequently absent from Amritsar and 
such formal applications appear to have 
been occasionally made on his behalf by the 
plaintif who resides there permanently. 
The most important evidence against the 
plaintiff in connexion with these houses con- 
sists of his own admissions. in 1917. plaint- 
iff filed aplaninoneof his own cases in 
which houses Nos. 800-1 were shown: to be 
There are 
several leases of these houses on the record 
in favour of Mela Ram which were execut- 
ed through the plaintif while on some 
occasions plaintiff himself took house No. 
80l on lease from Mela Ram. Plaintiff 
has failed to give any satisfactory explana- 
tion of these admissions, 

The third point for disposal in plaintifi’s 
appeal is the charge of Rs. 450 which has 
been placed on house No. 2105, The des 
fendant has filed a cross appeal in which 
he has claimed that asum of Rs. 6,500 
was spent by him oa litigation, ete, relat- 
ing to the property which is sought: to be. 
partitioned, The learned ¿Senior Subordi. 
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nate Judge unfortunately framed no issue 
on this question, although applications were 
made to him for the purpose. It was ob- 
viously necessary for him to go into ac- 
counts relaing to the expenditure incurred 
by the parties in connexion with the joint 
property in order to determine whether the 
allotment of the various items should be 
subject to any charge in favour of one or 
the other party. Hehas only dealt with the 
question of the charge inrespect of house 
No, 2105, but has not gone into the other 
items claimed by the defendant. The 
whole question must, therefore, be re-tried 
before passing a final decree, 

There was one more point touched upon 
by the learned Counsel for the plaintiff in 
his arguments. The learned Senior Sub- 
ordinate Judge has ordered that a library 
containing chiefly medical books should be 
left joint. It was urged that this should 
have been divided. But the library con- 
tains some important manuscripts and other 
works and it will not be easy to make a 
division thereof, Both the parties are prac- 
tising as physicians snd the order passed 
by the learned Senior Subordinate Judge 
seems appropriate in the circumstances, 

In the end, I may referto a prelimin- 
ary objection which was raised by the 
defendant inthe plaintiff's appeal but 
was overruled by us. It was urged that 
the trial Court having directed the parti- 
tion of certain property which was alleged 
by the plaintiff to bs wakf and as such 
impartible plaintiff should have paid ad 
valorem Oourt-fees on the value of his share 
of this property. This contention seems 
untenable. The decision of the lower 
Courts amounts merely to a declaration 
that certain property is partible and no 
decree for possession having yet been 
passed the Court-fee stamp affixed on the 
memorandum of plaintifi’s appeal appears 
to be sufficient, 

On the above findings, I would accapt 
both the appeal and modify the decree 
passed by the learned Sanior Subordinate 
Judge to the following extent: 

(a) House No. 674 is wakf property and 
shall be excluded from partition; (b) the 
serai with orchard and well and the 
thakardwara and devidwara are also wakf 
property and as suchshall be excluded 
from partition. (e) The land at Khur- 
manian as specified in List O attached to 
the plaint with the exception of the proper- 
ty specified in (6) aboveshall be partitioned 
but ita income shall be subject to a charge 
for the maintenance of.the latter property, 
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(d) The accounts of the parties in connexion 
with the claims made by them from each 
other on account of expenses incurrad by 
them on the property sought to bs parti- 
tioned shall ba gone into in order to deter- 
mine whether the allotment of thə various 
properties should be subject to any chargə 
in favour of the one or the other party. 

I would leave both parties to baar their 
own costs in these appeals in view ofall 
the circumstances, 

Addison, J.—I agree. 

å, Order aecordingly. 


—a an 


LAHORE HIGH COURT. 
First O1vin Apesat No, 2375 op 1928, 
November 10, 1930, 
Present:—Justice Sir Alan Broadway 
Kr., and Mr. Justice J ohnstone, 
INTIZAMIA COMMITTEE GURDWARA 
GURU GRANTH SAHIB anp OrH&aa— 
PLAINTIFF3—A PPSLLANTS 

versus 
PREM DASS anp OTABRS — DEFENDANTS 
—RESPINDENTS. 
Sikh Gurdwaras Act (Punjab) (VIII of 1925), 9,° 
145—No meeting held— 9. 145, whether applies, 
Section 145, Sikh Gurdwaras Act : (Punjab), would 
apply only if a meeting has actually been held. If 


no meeting was held the section cannot appl . [p. 
288, col. 2.] BPE [p 


_ Firat appeal from a decree of the Addi- 
tional District Judge, Ferozspore, dated the 
12th June, 1928, 


` Mr. Bhagat Singh, for thə Appellants, 


Messrs. M. L. Batra, Kartar Singh 
and V. N. Sethi, for the Respondents, 
JUDGMENT. 


Broadway, J.—By Notification No. 
892, dated 28th April, 1926, the Gurdawara 
Guru Granth Sahib of Samadh Bhai was 
«declared to be a Sikh Gurdawara. The 
usual formalities were complied with and 
on 27th August, 1927, the Local Government 
‘published a Notification No. 204-G, declar- 
ing that no claim hal been made with 
regard to one room of the prenises, Thig 
notification entitled the Gurdavwara Guru 
Granth Sahib acting through its Oommittee 
to taks action under s. 28, Sikh Gurdawaras 
Act VIII of 1925, and this action had to be 
taken by the 26th or 27th November 1927, 
As a matter of fact proceedings under 
8.23 Sikh Guidawaras Act VIII of 1925, were 
instituted on 24th November, 1927, on be- 
half of the Iatizamia Oommittes Gurdawara 
Gurun Granth Sahib, Samadh Bhai, through, 
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two persons, Sundar Singh and Sant Singh, 
who claimed to be members of that Inti- 
zamia Committee, The Intizamia Com- 
mittee admittedly consists of five persons. 
Ram Singh was the President,Baghel Singh 
was the Vice-President and Sundar Singh, 
Senta Singh and Dewa Singh were the 
members, Sundar Singh and Santa Singh 
in taking the proceedings referred to on 
24th November, 1927, made Ram Singh, 
Baghel Singh and Dewa Singh defendants 
along with Prem Das who was alleged to 
` bein actual physical possession of the pre- 
mises in suit. The proceedings were con- 
tested and it was alleged that the proceed- 
ings were bad in that there had been no 
meeting of the Oommittee and that the 
resolution set up by the two petitioners 
was incorrect and false, The following 
issues were: settled by the Additional 
District Judge: 

“(1) Was a meeting called properly and 
resolutions passed according to law? 

(2) Have the plaintiffs gota right to sue? 

(3) Relief.” 

After recording the evidence produced 
by the parties the learned Additional 
Judge came to the conclusion that no 
‘meeting had been lawfully convened and 
that the proceedings were bad in law. He 
accordingly dismissed the petition with the 
result that Santa Singh and Sundar Singh 
claiming to be entitled to act on behalf of 
the Intizamia Committee have preferred an 
appeal to this Court. On their behalf we 
have heard Mr. Bhagat Singh at length. 
We have read the evidence led by the 
parties. Sundar Singh and Santa Singh 
have gone into the witness-box in support 
of their contentions. Admittedly no meet- 
ing was convened, no notice was issued 
and the proceedings clearly appear to be 
‘invalid, On the other hand Baghel Singh, 
the Vice-President, has definitely stated 


that the meeting alleged to have been’ 


held at his house on 22nd November, 1927, 
never was so held, that he was not present 
atit and had no knowledga of it. He slso 
gave evidence to show that he was on 22nd 
November, 1927, engaged in attending an 
investigation which was being held by the 
Police in relation to a cow-killing case. 
The defendants have also produced one 
Gurdit Singh who claims to be the cousin 
of Santa Singh's wife and he has sworn 
that on 22nd November, 1927, he spent the 
day with Santa Singh at Kot Kapura, 
thus contradicting Santa Singh’s contention 
that he had been at Samadh Bhai on the 
paid date. 
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After considering the statements of these 
witnesses and taking into consideration ` 
the surrounding circumstances of the case, 
I have no hesitation in agreeing with the 
view taken by the Additional District 
Judge that no meeting was ever held. 

It was urged that e. 145, Sikh Gurdwaras 
Act VIII of 1925, would cover any defects 
there might be in the convening ofthe meet» 
ing and in its constitution, As pointed out 
by the learned Additional District Judge, 
s. 145 would only be applicable when a 
meeting actually took place. As in my 
judgment no meeting was ever held, s. 145 
cannot apply. I would, therefore, dismiss 
this appeal with costs, directing that the 
costs would be paid by Sundar Singh and 
Santa Singh personally. 

Johnstone, J.—I agree. : 

A, Appeal dismissed. 





LAHORE HIGH COURT. 
Sroonp O1vin APPRB4L No. 638 oF 1930, 
December 18, 1930. . 
Present :—Mr, Justice Addison. 
PANNA LAL ¿ND ANOTHER— DEFENDANTS 
— APPELLANTS 


versus 
MUHAMMAD HUSSAIN ANDIOTAERS 
—PLAINTIFF AND DEFENDANTS— 
. RESPONDENTS. 

Customary Law (Punjab)—Rawals of Pandari 
Bibi—Suceession—Son of predeceased son—Right to 
inherit. , 

Among the Rawals of the village Pandari Bibi in 
the Tahsil and District of Hoshiarpur there is a custom 
by which the son of;a predeceased son is entitled 
to,inherit. [p. 289, col. 2] 

Sher Mahomed v. Fateh Din (1), referred to. 


Second appeal irom a decreé of the Dis- 
trict Judge, Hoshiarpur, dated the 20th 
January, 1930, 

Mr. Fakir Chand, for the Appellante. 

Mr. Ghulam Mohyuddin, for the Respond- 


ents, 

JUDGMENT.—A house was attached 
in execution of a decree against Nizam Din. 
His nephew Muhammad Hussain claimed to 
be the owner of one-half and put in objec- 
tions to that effect before the executing 
Court. His objections failed and he 
brought a suit for a declaration that he was 


the owner of one-half, The parties are 
Rawals of village Pandari Bibi in the 
Tahsil and District of Hoshiarpur. The 


trial Court held that the parties followed 
Muhammadan Law, and as the. plaintiff. was: 
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the son of a predeceased:son he was not entitl- 
` ed to succeed to the site of the house which 

belonged to his grandfather and that the 
house itself had been constructed by Nizam 

Din. On these findings the Court dismissed 

the suit and the plaintiff appealed. The 

District Judge held that the plaintiff has 
succeeded in proving a custom in this 
family of Rawals by which Muhammadan 

Law was modified to the extent of allowing 
the son ofa predeceased son to succeed his 

grandfather. As regards the cost of build- 
ing he said that it was not contended before 
him that the money spent belonged 

exclusively to Nizam Din. On these 
findings he accepted the appeal and decreed 
the plaintiff's claim. Against this decision 
. the decree-holder has preferred this second 
appeal after obtaining a certificate from the 
District Judge to the effect that there wasa 
question regarding the existence of a 
custom which required further considera- 
tion by this Oourt, the question being 
whether the rule of Muhammadan Law pro- 
hibiting the succession of a predeceased 
son's son was not followed in the plaintiff's 
family. 

, The oral evidence is allin favour of the 
plaintiff. Witness No.1 belongs to the 
neighbouring State of Kapurthala and has 
deposed that there is a village there entirely 
belonging to ‘Rawals. The next three 
witnesses,two of whomare Rawals, and one a 
Jat, have stated that the Muhammadan Law 
is modified by custom in the way alleged, On 
the other hand, the. defendant examined 
only one witness who made a general 
statement to the effect that Rawals were 
governed by Muhammadan Law. This wit- 
ness appears to be a blacksmith. 

There are three mutations on the record, 
Exs. P-4, P-5 and P-7, showing that 
amongst Rawale in neighbouring villages, 
the son of a predeceased son has succeeded. 
Similarly, when Bura, the grandfather of 
the plaintiff, died in 1910, besides land in 
the village abadi he left 12 kanals of 
agricultural land. It was mutated in equal 
shares in favour of his two sons and the 
plaintif who was the son of a predeceased 
son. As regards the land in the abadi 
Yaqub lives in another house and Nizam 
Din took possession of the site and house 
in question, while the plaintiff went to live 
with him, The plaintiff was then a minor, 
There was a kacha building upon the site 
but after Bura’s death Nizam Din appears 
to have made it pakka when the plaintiff 
was still a minor. This shows that this 
pite with houses on it went to Nizam Din 
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and the plaintiff, while Yaqub got another 
site. The fact that it was Nizam Din who 
re-built the property when the plaintiff was 
a minor would not make him the owner 
of the property. 

Sher Mahomed v. Fateh Chand (1) relates 
to a case of Rawals of village Budala im the 
Nurpur Tahsil in the neighbouring District 
of Kangra. It wasfound in that case that 
in matters of alienation those particular 
Rawals were governed by Punjab Oustom- 
ary Law. It; was pointed out that Rawals 
are descended from Hindu Rajputs who 
follow agricultural custom and this was an 
additional reason why it should be held 
that Rawals followed agricultural custom. 

All the evidence in the case is to the 
effect that Rawals of this family and the 
Rawals of villages in the neighbourhood 
have modified Muhammadan Law by the 
custom of permitting a son of a predeceased 
son to inherit. There is no rebuttal of any 
kind and the instances go back to 1900. 
In these circumstances I consider the deci- 
sion of the District Judge to be correct 
that in this respect Muhammadan Law was 
modified by custom in this family. I, 
therefore, dismiss the appeal but make no 
order as to costs in this Court. 

a. Appeal dismissed. 


(1) 6P, R.1902; 154 P. L, R. 1901. 


LAHORE HIGH COURT. 
First Orvin ArrsaL No. 291 or 1925. 
November 13, 1930. 
Present:—Mr. Justice Tek Ohand and 
Mr. Justice Agha Haidar. 
KANHAYA LAL—Dezrenpant— 
APPELLANT 

VETSUS 
DEVIDAS-JAGAN NATH AND 
ANOTHER— PLAINTIFF AND DEFENDANT— 
RESPONDENTS. 

Specific Relief Act (I of 1877), s8. 20, 27-—Agreement 
to sell — Subsequent purchaser—Burden of proof of 
want of notice—Sum named as compensation for 
breach—Right to specfic performance—Partnership— 
Notice to one partner is notice to others, 

When once the plaintiff has proved an agreement 
to sell arrived at between him and the vendor, it 
is for the vendee, in orderto defeat the plaintiff's 
claim, to prove that he paid the money to the 
defendant-vendor under the sale-deed inhis favour 
in good faith and without notiee of the prior con- 
tract. [p. 291, eol. 1] | i 

It is one of the recognized canons of jurisprudence 
that a person, who seeks to take advantage of an 
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exception, has to prove affirmatively that his case 


cpg within the scopeof that exception. [p. 29], col. ' 


Himat Lal v. Vasudev (1), Naubat Rai v. Dhaunkal 
Singh (2), Ram Deni Singh v. Gumani Raut (3), 
Dharam Deo Singh v. Ram Parshad Shah (4), Hem 
Chandra De Sarkar v. Amiyabala De Sarkar (5) and 
Bindraban v. Bodh Raj (6), referred. to. 

A notice sent to a firm and received by one of 
its partners is binding on the other partner as if it 
had been directly delivered te him. [p. 292, col. 1.) 

An agreement which is otherwise capable of 
specific performance can be specifically enforced by 
the plaintiffs under s. 20, althougha sum is named 
in it as damages for breach and the defendant 
is willing to pay the same. [ibid.] 

First appeal from a decree of the Senior 
Sub-Judge, Lyallpur, dated the 3rd De- 
cember, 1924. i 


Dr. Nand Lal and Mr. Amolak Ram 
Kapur, for the Appellant. 

Messrs. R. C. Manchanda and S. C. Man- 
chanda, tor Respondent No. L. 
Ra Din Dayal Khanna, for Respondent 

0.2, 


JUDGMENT. 

Agha Haidar, J.—Thisis an appeal 
by the defendant vendee in a suit for the 
specific performance of a contract for sale. 

On 10th April, 1924, one Narain Singh 
who is the Mukhiar-i-am and agent of 
Ram Ohand, defendant No. 1, vendor, en- 
tered into an agreement (Ex. P.-1) with the 

. plaintiff firm, Jagan Nath-Devi Das, re- 
presented by Jagan Nath, that certain shops 
situate at Gojra Mandi, owned by Ram 
Chand, defendant No. 1, shall be sold to 
him under a registered sale-deed on 25th 
April, 1924. The price agreed upon was 
Rs. 10,000 out of which Rs. 400 were paid 
by Jagan Nath to Narain Singh at the 
time of the agreement by way of earnest 
money. It was further stipulated that, ii the 
sale-deed was not registered by the vendee 
on the date fixed, the earnest money shall 
be forfeited, and that, if, on the other hand, 
the vencor failed to get the deed registered 
he would have to pay the vendee as dam- 
ages a sum of Rs. 800. 

Defendant No. 1, however, executed a 
sale-deed in favour of the defendant appel- 
lant on 3rd May, 1924, for Re. 10,000 and 
got the same registered at Toba Tek 
Singh. Hence the present suit which the 
plaintiff firm filed on 30th May, 1924, 

In pursuance ofa agreement (Ex. P-1): 
Jagan Nath went to the Sub-Registrar’s 
Office at Lyallpur on 25th April, 1924, 
accompanied by one Sardar Parman Singh, 
a Vakil practising at Lyallpur. He had 


with him a sum of Rs, 9,600, the balance 


pi Rs; 440 having already been paid to 
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Narsin Singh on 10th April, 1924. Narain 
Singh was not to be found at the Registra- 
tion Office at Lyallpur. On the same date 
Jagan Nath presented an application (Ex, 
P-4), printéd at page 31 of the record, to 
the Sub-Registrar. The application also 
bears the signature of Sardar Parman 
Singh, Vakil.: The applicaticn is to the 
effect that Narain Singh, the agent of Lala 
Ram Chand Suri, Honorary Magistrate had 
entered into a gale transaction with the 
applicant for the sale of certain shops at 
Gojra Mandi belonging to Lala Kam Ohand 
for a sum of Rs. 10,010, that out, of; that 
sum Rs. 400 had been paid to the said 
Narain Singh by way of earnest money 
and that the remaining sum of Rs. 9,600 
was to be paid at the time of registration. It 
goes on to say that the registration of 
the sale-deed was to be completed on 25th 
April, 1924, but that neither Narain Singh 
nor Lala Ram Chand, the owner of the 
property, had put in an appearance for 
the completion of the sale-deed and the 


registration thereof. The application 
concludes with the words that the 
applicant was prepared to have the 


transaction completed and had the sum of 
Rs. 9,600 with him. There is also a refer- 
ence in this application to certain telegraphic 
notices which had been sent to Narain 
Singh and Lala Ram Ohand, defendant No. 
1, On this application the Sub-Registrar 
made an endorsement to the effect that the 
petitioner was present with a sum of 
Rs; 9,600 and that in spite of being called, 
Narain Singh was not found to be présent. 
The plaintifi has produced evidence to 
show that he,as a matter of fact, provided 
himself with the sum of Rs, 9,600 before 
he went to Lyallpur inorder to get the do- 
cument registered; but, apart from this 
evidence we have in the present case the 
positive evidence of Mr, David, Sub-Regis- 
trar, (P. W. No. 1) who corroborates that 
portion of the application (Hx. P. 4) 
which refers to the plaintiff's appearance 
before the Sub-Registrar with the sum of 
Rs. 9,600 being the balanceof the price of 
the property im dispute. The evidence 
given by Sardar Parman Singh, Vakil 
(P. W. No. 6) is alsoto the same effect. 
Thus, apart from other evidence on this 
point, which I do not see any reason to dis~ 
believe, there is the absolutely reliable evi- 
dencé of these two witnesses, namely, Mr. 
Devid, Sub-Registrar, and Sardar Parman 
Singh, Vakil, and there cannot, therefore,be 
any manner of doubt that the plaintiff did, 
as a matter of fact, go to the Registration 
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Office at Lyallpur on 25th April, 1924, in 
fulfilment of the agreement arrived at 
between the plaintiff and Narain Singh, 
and that he was ready and willing to per- 
form to the fullest extent his part of the 
contract. 

The defendants have put forward the 
plea that the plaintiff was not ready and 
willing to perform his partof the contract 
ana that, asa matter of fact he never went 
to Lyallpur in order to get the document 
registered. But, having regard to the 
evidence of. the plaintiff's witnesses and 
particularly that of Mr. David and Parman 
Singh, I am not prepared to attach any 
importance to the evidence produced by 
the defendant in this behalf. 

_ _ It was argued by the appellant’s Counsel 

that it was for the pleintiff to prove that the 
defendant-appellant made his purchase 
with noticé of the prior agreement, that in 
fact, the defendant-appellant had no such 
` notice and that, in any event, thedefendant- 
appellant had discharged the onus even 
' ifit lay upon him of proving want of notice. 

The relevant portion of s,27, Specific 
Relief Act, runs as follows: “Except as 
otherwise provided by this chapter, specific 
performance of a contract may be enforced 
against (a) either party thereto; (b) any 
other person claiming under him bya title 
arising subsequently to the contract, except 
a transferee for value who has paid his 
money in good faith and without notice of 
the original contract.” 


‘There cannot be any question that, when 
once the plaintiff has proved an agreement 
to sell. arrived at between him and the 
vendor, it is for the vendee, in order to 
defeat the plaintifi’s claim, to prove that he 
paid the money to the defendant-vendor 
under the sale-deed in his favour in good 
faith and without notice ofthe prior con- 
tract. And it is one of the recognized 
canons of jurisprudence that a person, who 
seeks to take advantage of an exception, has 
to’ prove affirmatively that his case falls 
within the scope of that exception. This 
is the principle which lies at the root of a 
number of precedents which lay down that 
in these cases it is for the vendee to prove 
want of notice. By way of illustration I 
may here only quote the following cases 
on'this. point : Himat Lal v. Vasudev (1), 
Naubat Rai v. Dhaunkal Singh (2), Ram 


(1) 16 Ind. Cas. 680; 36B. 446; 14 Bom. L. R. 


(2) 32 Ind, Cas, 953; 38 A, 184; 14 A. L, J. 111. 
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Deni Singh v. Gumani Raut (3), Dharam 
Deo Singh v. Ram Parshad Shah (4) and 
Hem Chandra De Sarkar v. Amiyabala De 
Sarkar (5) and lastlya judgment of Abdul 
Raoof, J., a learned Judgeof this Oourt, 
reported as Bindraban v. Bodh Raj (6). In 
all these cases the principle enunciated has 
been very fully and thoroughly discussed 
and I hold that it was for the defendant- 
vendee to prove by reliable evidence affirm- 
atively that he had no notice of the agree- 
ment (Ex. P-1) already arrived at between 
the plaintiff and his vendor, defendant No. 
1. On this point I may refer to the evi- 
dence of Nanak Ohand (P. W. No. 7). On 
2nd May, 1924, this witness went to pre- 
pare the plan of the skops in suit, Accord- 
ing to him, Kanhaya Lal, defendant-appel- 
lant, came to the spot and the plaintiff, who 
was present, pointed out to the witness that 
KanhayaLal was disputing his right to 
get the shops, and that on this the witness 
remonstrated with Kanhaya Lal as to why 
he was doing this. As already stated, the 
sale-deed in favour of the appellant Kan- 
haya Lal was executed at Toba Tek Singh 
on 3rd May, 1924, and from the evidence of 
this witness it is clear that at least a day 
before the defendant-appellant had notice 
that the plaintiff had already entered into 
an agreement to purchase the property. I 
do not see any reason whatsoever to doubt 
the veracity of this witness who seems to be 
a disinterested person. There is further 
this important fact that on 2nd May, 1924, 
a telegram Ex. D-1 was despatched by 
Sardar Parman Singh, plaintifi’s Vakil, to 
Kanhaya Lal-Piyara Lal at Gojra in the 
following words: “As instructed by my 
client Lala Jagan Nath I hereby give you 
notice that Lala Ram Ohand, through his 
mukhtar contracted sale of ahata No. 352-13 
to Jagan Nath, a fact you already know. If 
you purchase it you will be responsible.” 
Now, according to the evidence of Gur- 
ditta Ram (D. W. No. 1), this telegram was 
received at Gojraat 6-47 a.m., The train 
by which the defendant-appellant is sup- 
posed to have left for Toba Tek Singh 
arrived at Gojra before 7-30 a. m. and the 
telegram was undoubtedly delivered to 
Piare Lal (D. W. No, 2), the son of Kankaya 
Lal defendant-appellant. Now, according 
to the evidence of Kanhaya Lel himself, the 


(3) 119 Ind. Oas, 70; A, I. R. 1929 Pat, 300; 10 P. 
. T. 307; 

(4) 44 Ind Cas. 470. 

(5) 84 Ind. Oas. 693; A. IR, 1925 Oal.61; 52 O, 


121; 40 O. L. J. 184. 
(6) 69 Ind, Oas. 470; A. I, R. 1924 Lah 344, 
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name of the firm, of which Kanhaya Lal 
and Piare Lal are members is Mehnga Ram- 
Kanhaya-Lal. Kanhaya Lal says in his 
evidence that he as well as his son Piare 
Lal worked in the family firm, that they 
were joint, and thatthe priceof the shops 
in dispute was paid out of the assets of the 
firm, There cannot beany doubt that on 
receipt of the telegram, it was perfectly 


open to Piare Lal, who isa grownup man . 


of twenty-two and ‘carries on the business 
of the family firm, to wire to his father 
about the receipt of the telegram. Fur- 
thermore, the notice sent to the firm of 
Kanhaya Lal-Piare Lal and received by 
Piare Lal, a member of the firm, is just 
as good a notice as if it were directly de- 
livered to Kanhaya Lal himself. However, 
taking this telegram and the position in 
which Piare Lal stood towards his father 
and the firm together with the evidence of 
Nanak Ohand (P. W. No.7), there caanot 
be any doubt that the defendant-appellant 
had notics of the transaction which is em- 
bodied in Ex. P-L before he obtained the 
sale-deed in his favour on 3rd May, 1924, 
Tt is thus clear that the defendant-appellant 
purchased the property with his eyes open 
after having full notice of the agreement 
to sell which had already been entered into 
between Narain Singh, the accredited agent 
of Ram Ohand, defendant No. 1,and the 
plaintiff on 10th April, 1924. 


Dr. Nand Lal, who argued at considerable 
length the case for the appellant, raised a 
further question with reference to the con- 
cluding portion of the agreement, Ex. P-1 
where it is provided that in case of default 
op the part of the plaintiff, his earnest 
money was to be forfeited and if the 
vendor. resiled from the agreement, he 
would have to pay a sum of Rs, 810 to 
Jagan Nath, the plaintiff, as damages. The 
argument is that in view of this stipulation 
no question of specific performance can 
arise, and all that the plaintiff can claim 
is to insist upon defendant No. 1 paying 
him the sum of Rs. 800 as damages under 
the terms of the agreement. I have con- 
sidered this argument, and in my judgment 
the provisions of e. 20, Specific Relief Act, 
are a complete answer to it and I donot 
propose to discuss it at any length. 


Having regard to what has been stated 
above, I am fully satisfied that the learned 
Senior Subordinate Judge rightly passed 
the decree in favour of the plaintiff. I 
would, therefore, affirm the decree of the 
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Court below and dismiss the defendant’s 
appeal with costs throughout, 


Tek Chand, J.—I agree. 
A. Appeal dismissed. 





LAHORE HIGH COURT. 
Szconp O1vin APPEAL No, 1049 oF 1926. 
November 26, 1920, 

Present :—Sir Shadi Lal, Kr., Ohief 
Justice, and Mr. Justice Coldstream. 
MILKHI RAM-HEM RAJ—P aintizrs— 
APPELLANTS 
versus 
RUPOHAND-LAOHMAN DAS— 

DREENDANTS— RESPONDENTS, 
` Limitation Act (IX of 1908); Sch. I, Arts. 57, 64, 85 
—Suit of account—Account stated—Mutual, open and 
current accounts. 

The question whether an account can be held to be 
a mutual, open and current account with reciprocal 
demands between the parties as contemplated by Art. 
85, Limitation Act, must depend upon the nature of 
the account in each | case; it is not possible to lay 
down any hard and fast rule of general application. 
[p. 293, col. 2,] 

The defendants who were dealers in grain and 
other articles used to send their goods tothe shop of 
the plaintifisforsaleand the latter, after deducting 
the commission and other charges, credited the 
balance of the price to the defendants in the aecount. 
On the 15th February, 1921, the defendants struck a 
balance in favour of the plaintiffs for Rs. 2,071-1-9, 
and interest on the items borrowed by his firm was 
entered from timeto time inthe account which re- 
sulted in the balance. After thestriking of the balance 
there were only four items onthe credit side aggre- 
gating Rs. 847-10-6 and the same number of items 
on the debit side amounting to Rs.775-1-0. A suit 
for balance dueon accounts was filed on the 3lst 
March, 1925: 

Held, that when thedefendants struck the balanee 
on 15th February, 1921, in favour of the plaintiffs 
and they also agreed to pay interest on the sum 
found due by them, the account between the) parties 
became an account stated within the meaning of 
Art. 64, Limitation Act, and the periodof six years 
commenced to runfrom the date of the striking 
of the balance. The plaintiffs were entitled to bring 
their suit within six years from the date of the 
balance and the mere fact that subsequently there 
were fouritemson each side of the account did not 
have the effect of converting that account into a 
mutual, open and current account andof reducing 
the period of limitation from six years to three 
years. [p. 293, col. 2; p. 294, col, 1.] 

Ratan Chand-Jwala Das v. Asa Singh-Bhoga 
Singh (1) and Ratan Chand-Jwala Das v. Asa Singh 
Bhoga Singh (2), distinguished. 

Khan Chand-Dula Chand v, Daya Ram-Amrit Lal 
(3), Fateh Chand v. Ganga Singh (4) and Iskar Das v, 
Harikishan Das (5), referred to. . 

Second appeal from a decree of the 
District Judge, Shahpur. 


Messrs, Mukand Lal Puri and Hem Raj 
Mahajan, for the Appellant. 
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Mr. Nanak Chand, for the Respondent. 
JUDGMENT. 

Shadi Lal, C. J.—This appeal arises 
out of an action brought by the firm of 
Milkhi Ram-Hem Raj against the defendant 
Rup Ohand-Lachhman Das for the recovery 
of a certain sum of money on the basis of 
an account between the partiesand the ques- 
tion for determination is whether the claim 
was barred by limitation. A perusal of 
the account shows that it commenced on 
the 19th Jeth Sambat 1975 (corresponding to 
lst June, 1918), with a cash item borrowed 
by the defendants and that other items 
also were debited to them from time to time, 
It appears that the defendants who were 
dealers in grain and other articles used to 
send their goods to theshop of the plaint- 
iffs for sale and the latter after deduct- 
ing the commission and other charges 
credited the balance of the price to the 
defendants in the account. It is beyond 
dispute that on the 5th Phagan Sambat 
1977 (corresponding to 15th February, 1921), 
the defendanis struck a balance in favour 
of the plaintiffs for Rs, 2,071-1-9 and the 
defendant Rup Chand admits that interest 
on the items borrowed by his firm was 
entered from time to time in the account 
which resulted in the balance. He also 
‘admits that the defendants promised to pay 
interest on the sum found due to the 
plaintiffs on the aforesaid date. After the 
striking of the balance there were only 
fouritems on the credit side aggregating 
Rs, 847-10-6 and the same number of items 
on the debit side amounting to Rs, 775-1-0, 

The action which has led to the appeal 
was brought on 31st March, 1925, and the 
amount claimed by the plaintiffs was the 
‘sum due cn the balance with interest 
thereon at 1 per cent. per mensem minus 
Rs. 72 which represented the excess of the 
four credit items over the debit items 
entered after the date of the striking of 
the balance, The learned District Judge 
dissenting from the trial Judge holds 
that the suit was governed by Art. 85, 
Sch. I, Limitation Act, and that, asit was 
brought after the expiry of three years 
from the close of the year in which 
the last item admitted or proved was 
entered in the account, it was barred 
by limitation. The question of law which 
has been debated before us is whether 
Art. 85 prascribed the period of limitation 
applicable to the claim or whether it is 
‘governed by Ari. 57 or Art. 64 both of 
which as modified by the Punjab Loans 
Limitation Act prescribe a period of six 
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years within which the suit could be in- 
stituted. : 

it appears that the cash transactions 
between the parties were conducted pri- 
marily on the basis of the relationship 
between a debtor and a creditor but it is 
clear that the plaintiffs acted as the com- 
mission agents of the defendants for the 
sale of goods, The account, however, shows 
that after obtaining credit for the price of 
the goods consigned by them to the 
plaintifis the defendants were always 
debtors of the plaintifis and as pointed 
out above the latter charged interest on the 
amounts which were found due to them 
from time to time. The question whether 
an account can be held to be a mutual, 
open and current acccount with reciprocal 
demands between the parties as contemplat- 
ed by Art, 85, Limitation Act, must depend 
upon the nature of the account in each 
case and it is not possible to lay down 
any hard and fast rule of general applica- 
tion. In view of the transactions between 
the parties in this case and of the fact 
that the defendants were always debtors 
of the plaintiffs it is doubtful whether the 
account with which we are dealing satisfi- 
ed the requirements of that article. The 
learned District Judge has relied upon 
the judgment of a Single Bench in Ratan 
Chand-Jwala Das v. Asa Singh-Bogha Singh 
(1) which was affirmed on appeal by a 
Division Bench in Ratan Chand-Jwala Das 
v. Asa Singh-Bhoga Singh (2) but the judg- 
ment in that case proceeded upon the 
principle that the striking of a balance 
amounts to a mere acknowlegment within 
the meaning of s. 19, Limitation Act, but 
does not constitute a contract upon which 
a suit can be brought. This doctrine 
has since been dissented from in two 
Division Bench judgments of this Court 
in Khan Chand-Dula Chand v. Daya 
Ram-Amrit Lal (3) and Fateh Chand 
v. Ganga Singh (4) which enunciate the 
rule that an unconditional acknowledgment 
implies a promise to pay and can form the 
basis of a suit. 

There can be little doubt that when the 
defendants struck the balance on 15th 
February, 1921, in favour of the plaintiffs, 


1) 59 Ind. Oas. 699; A. I. R. 1921 Lah. 369; 3 U. 
P.L. R. (L) 3; 26 P. W. R. 1921; 31P. L. R. 
1919 


(2) 62 Ind. Cas. 898; A. I. R. 1922 Lah. 188; 4 Lah, 
L. J. 217. 


(3) 115 Ind. Oas. 764; A. I. R. 1929 Lah, 263; 10 Lah. 
745; 30 P.L. R.240. ` 

(4) 115 Ind. Oas. 853; A. I. R, 1929 Lah. 264; 10 Lah, 
748; 30 P. L. R. 226. 
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‘and as admittad by Rup Chand they also 
agreed to pay interest on the sum found 
due by them the account between the 
parties becams an account stated within 
the meaning of Art. 64, Limitation Act, and 
the period .of six years commenced to run 
from the date ofthe striking of the bal- 
ance. The plaintiffs were entitled to bring 
their suit within six-years from the date 
ofthe balance and the mere fact that 
subsequently there were four items on 
each side of the account did not have the 
effect of converting that account into a 
mutual, open and current account and of 
reducing the period of limitation from 
six years to three years. They had.to deduct 
from their claim a sum of Rs. 72 by which 
the money advanced by them after the date 
of the balance fell short of the price of 
the articles consigned to them and it is 
conceded that they have given credit for 
that amount. The present claim is similar 
to that dealt with in the judgment of 
Ishar Dasv. Harikishan Das (5) where it 
was held that a suit basedon an account 
of this kind must be deemed to bea suit 
on 8 stated account and that it was govern- 
ed by Art. 64 or perhaps by Art. 57, Limita- 
tion Act, but not by Art, 85. 

For the aforesaid reasons Ihold that the 
suit brought by the plaintiffs is not barred 
by limitation. I would accordingly accept 
the appeal and setting aside the decree of 
the learned District Judge restore that of 
the Oourt of first instance with. costs 
throughout. 

Coldstream, J.—I agree. 

A. Appeal allowed. . 

(5) 35 Ind. Oas. 577. 


LAHORE HIGH COURT. 

Orvit Revision Peririon No. 407 or 1930. 
November 20, 1930. 
Present:—Mr. Justice Jai Lal. 

PIR BAKSH—PL.aIntir¥—PETITIONER 
versus 
JATTU RAM AND OTHERS— RESPONDENTGS, 

Customary Law Punjab)—Alienation by limited 
owner—V alidity—Cwil Procedure Code (Act V of 
1908), 0. XXII, r. 5— Order dismissing application for 
ihe added as legal representative, whether appeal- 
able, i 

An alienation which includes a Will, made by a 
person, who has a limited interest in the estate in his 
hands under the Customary Law, is valid and effectual 
tillit is set aside at the instance of the reversioners; 
ib is not void, [p, 294, col, 2.] ; a 
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No appeal lies from an order under O, XXI, r. 5, Oivi. 
Procedure Code, dismissing an application to be 
brought onthe record as legal representative of a 
deceased party, on the ground that the applicant had . 
not established his right to represent the estate of 
the deceased. [p. 296, col. 2.] 

Venkata Krishna Reddy v. Krishna Reddy (1), Ni- 
ranjan Nath v. Afzal Husain (2), Ram Sarup v. 
Moti Ram (3) and The General Trading Co. Kahuta v. 
Nihal Singh (4), explained. 

Messrs. Fagir Chand, Charanjiv Lal and 
Muhammad Amin, for the Petitioner. 

Mr. Ram Lal Anand, for the Respond- 


ents. 

JUDGMENT.—One Sher Muhammad’ 
instituted a suit for possession of land by 
pre-emption but during the pendency 
thereof he died on 23rd September, 1929. On 


ist October, 1929, the petitioner Pir Baksh | 


made an application to be substituted in his 
place as his legal representative. He 
claimed that Sher Muhammad had by 
means of a Will devised the wholeof his 
estate in bis favour. This application was 
resisted by the defendants on the ground 
that the Will propounded by the petitioner 
was not genuine and that in any cage . it 
was invalid, as according to the Oustomary 
Law Sher Muhammad had no power to, will - 
away hisestate in favour of Pir Baksh. 
The latter, it may be mentioned, also 
claimed to be a reversioner of Sher Muham- 
mad, whose landed property had been 
mutated in his favour by the revenue 
authorities. 

The trial Court held that the Will had ' 
been executed by Sher Muhammad. ‘That 
seems to be his finding though it is not 
clearly expressed. But the learned OCoun- 
sel for the respondent has not contested 
the genuineness of the Will before, me. 
Thetrial Judge, however, declined to, sub- . 
stitute the petitioner in place of Sher 
Muhammad on the ground that the Will 
was opposed tothe custom governing the 
parties and that the widows -of Sher 
Muhammad who were alive, were his legal 
representatives. These widows, it seems, 
were produced as witnesses, but they did . 
not desire to be substituted as legal repre- 
sentatives of Sher Muhammad in this litiga- 
tion. 

There is ample authority in support of 
the proposition that an alienation which 
includes a Will, made by a person, who 
has a limited interest in the estate in his 
hands underthe Oustomary Lew, is valid 
and effectual till it is set aside at the in- 
stance of the reversioners and that it is 
nota void. transaction, No suit by. the . 
widow or by the reversioners Ô; Sher. 
Muhammad has been instituted sygcebeiully 
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to contest the Will of Sher Muhammad. 
Under the circumstances Pir Baksh, in my 
opinion, was entitled to be brought on the 
record as the legal representative of Sher 
Muhammad on proof of the genuineness of 
the Will propounded by him. I express no 
opinion of course whether the Will in this 
case could or could not have been suc- 
cessfully contested by the widows or the 
reversioners of Sher Muhammad. 

A preliminary objection is, however, 
taken on behalf of the respondents that no 
petition for revision is entertainable by this 
Gourt because the order of the trial Oourt 
which is sought to be set aside, was appeal- 
able, The order in question, so far as it 
is relevant for the present purpose, is to 
the effect that Pir Baksh is not the legal 
representative of Sher Muhammad and is 
not entitled tobe substituted in bis place 
as a plaintiff and that in the absence of an 
application by the widows, who are really 
the legal representatives, the suit has abat- 
ed. Sofar as the question of abatement 
is concerned it has not taken place by 
virtue of an order passed by the Oourt but 
follows as a matter of course from the fate 
of the application by Pir Baksh, The order, 
therefore, that is sought to be revised is 
essentially the order holding that Pir 
Baksh is not the legal representative of 
Sher Muhammad. This order has been 
passed under O. XXII, r. 5, Civil Procedure 
Oode, which provides that where a question 
arises as to whether any person is or is 
not the: legal representative of a deceased 
plaintiff such question shall be determined 
by the Court. It is on the determination 
of such question that the further progrees of 
the suit depends. 

The learned Counsel for the respondents 
contends that an order under O. XXII, r. 5, 
is appealable. Iam unable to agree with 
this contention. Venkata Krishna Reddy 
v. Krishna Reddy (1), a judgment of the 
Fall Bench of the Madras High Oourt, is 
cited by the petitioner's Counsel as an 
authority against it. Respondents’ Counsel, 
however, relies upon certain judgments of 
this Court, which, itis claimed, support 
the preliminary objection. The first case 
relied upon is Niranjan Nath v. Afzal 
Husain (2), and special reference is made 
to the following extract from the penulti- 
mate patagraph of the judgment: “When 


(1) 95 Ind. Oas. 489; À.I. R. 1926 Mad. 586; 49 M. 
450; 50 M. L. J. 485; (1926) M. W. N. 436; 24 L. W. 25 


F. B.). 
‘ (2) 34 Ind. Cas. 822; 128 P. R. 1916; 146 P,L. R:1916; 
1i & 116P. W. R, 1916 (F. B.). 
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the order of the Gourt merely recognizes 
an abatement, which has already taken 
place on account of the death of a plaintiff 
not followed by an application with six 
months to implead his legal representative 
and does not determine any matter in 
controversy between the parties, it cannot 
be regarded as a decree. If, on the other 
hand, the order of abatement is the result 
of an adjudication upon the rights of the 
parties with respect to a matter in contro- 
versy,and is not passed upon an application 
for the revival of the suit made under 
O. KAI, r. 9, it amounts to a decree and is 
appealable as such.” 

I have underlined (italicized) the words 
an which the respondents’ Counsel special- 
ly lays stress. He contends that in this 
case the Court has adjudicated upon the 
rights of the parties with respect to a mat- 
ter in controversy, that is to say, the right 
of the petitioner to be treated as a legal 
representative of the deceased plaintiff, 
and, therefore, the order of the Oourt de- 
clining to accede to his prayer amounts 
to a decree. In an earlier part of the judg- 
ment inthe Full Bench case the learned 
Judges remarked as follows: ‘Suppose, 
the sole plaintiff in a suit dies, and in spite 
of an application within six months by his 
legal representative, the Oourt holds that 
the right to sue does not survive and con- 
sequently directs the abatement of the suit. 
An abatement of the character obviously 
stands on a different footing.” 

Such an abatement in the opinion of the 
learned Judges does not take place ipso 
facto, but as the result of the Oourt exer- 
cising its mind in the determination of a 
matter in controversy, they proceeded to 
obserre as follows: “The decision of the 
Court directing the abatement of the suit 
is,in our opinion, a decree, because the 
right to represent the deceased is a point in 
controversy between the claimant and the 
opposite party, and the adjudication deter- 
mines their rights with respect thereto, and 
puts an end to the case, there being no 
appeal from the adjudication as an appeal 
from an order.” 

The question in that case arose on an ap- 
plication having been made under O. XXII, 
r. 9 (2), Oivil Procedure Oode. In the pre- 
sent case the question has arisen on an ap- 
plication having been made under O. XXII, 
r. 3 and the adjudication of the right 
of the petitioner has been made under 
O. XXII, r. 5. 

In my opinion, the learned Judges who 
decided the Full Bench reference did not 
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profess to deal with a case in which the 
question is as to the right of a person to be 
treated as a legal representative. They 
were dealing with cases in which there was 
no controversy as to the status of the per- 
sonas 8 legal representative, but where, 
having regard tothe nature of the cause 
of action involved in the suit the person 
concerned was not entitled to continue it 
on the ground that the cause of action did 
not survive or some such reason, The- 
words “adjudication on .the rights of the 
parties with respect to a matter in contro- 
versy” and “right to represent the deceased” 
as used in the passages quoted have refer- 
ence to the nature of the dispute in the suit 
which determines the question whether 
the right'to sue survives or not, rather than 
to the controversy as in the present case. 
The adjudication’ in the present suit does 
not in any way deal with the merits of the 
dispute between the original parties but 
merely with the question whether the 
petitioner was or was not the legal repre- 
sentative of the deceased plaintiff. The 
enquiry in such a case has to be made 
under O. XXII, r. 5, and, in my opinion, no 
appeal lies from the order passed on such 
an enquiry. The remarks in. the Full 
Bench judgment, therefore, which are 
specially relied upon by the respondents’ 
Counsel have no bearing on the present 
case and must be taken to be confined to 
the peculiar facts of that case. 


The next authority cited is Ram Sarup v. 
Mott Ram (3). That case, in my opinion, 
is a direct authority against the respond- 
ents’ contention. The learned Judges in 
that case were considering three appeals, 
Appeal No. 1421 was against an order 
which was identical with the order with 
which we are concerned in this case and 
which was passed under exactly similar 
circumstances. The learned Judges held 

‘thatno appeal lay. With regard to the 
other orders which had been passed in the 
case the learned Judges held that they 
were appealable, but,when dealing with the 
appeals against them they made certain 
observations on which the learned Counsel 
for the respondents relies in support of his 
contention. Butin view of their decision 
about the incempetency of an appeal 
against the order which was subject to ap- 

‘pealin Oase No. 1412 such remarks must 
be deemed to have reference only to the 
other two appeals and to the orders against 


(3) 57 Ind. Cas. 137; 1 Lah,498; 72P. W. R, 1920; 2.- 
Lah. L. J. 738, 
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which they were preferred. They have, 
therefore, no relevancy to the present case. 

Lhe General Trading Co, Kahuta v. 
Nihal Singh (4) was also relied upon. The 
same observations apply to. that case as to 
Niranjan Nath v. Afzal Husain (2), | P 

If on this petition for revision I set aside 
the order sought to be revised of the trial 
Court which was passed under O, XXII, r. 5, 
then the subsequent orders become infruc- 
tuous and ipso facto become inoperative, 
and itis not, therefore, necessary to con- 
sider whether they were independently 
appealable or not. 

1 hold, therefore, that this petition for 
revision is competent and, in my opinion, no 
appeal lay from the order dismissing the 
application of Pir Baksh tobe brought on 
the record as legal representative of Sher 
Muhammad on the ground that he had not 
established his right to represent the estate 
of the latter. 

I accept this petition and set aside the 
order of the trial Oourt and direct it to 
substitute the name of Pir Baksh as legal 
representative of Sher Muhammad and 
then to proceed with the suit in accordance 
with law. The petitioner must get his 
costs of these proceedings against the re-. 
spondents throughout, ` 


A. Appeal allowed, l 
(4) 78 Ind, Cas. 22; A., I. R, 1925 Lah. 208. 


LAHORE HIGH COURT. . 
MISOELLANEOUS Firsr OrviL APPEAL No. 496 
‘oF 1930. 

November 3, 1930. 
Present:—Mr. Justice Johnstone, 
JAHANDAD KHAN— APPELLANT 
versus 
HASHIM KHAN AND OTHERS— RESPONDENTS. 


Guardians and Wards Act hie II of 1890), s8. 8, 18— < | 


Appointment of guardian—F'ormal application and 
security by guardian, necessity of. 

The Oourt has no power to make an order ap- 
pointing a guardian exeept ona substantive applica- 
tion under s, 8, Guardians and Wards Act, 1890; 


` and under s.13 the Court is bound to hear such evi- 


dence as may beadduced in support of, or opposition 
to, the application before passing an order. It is algo 
usual to demand security and reasons should be 
given for not doing so. [p. 297,cols 1 & 2.] 

Jaiwanti v. Gajadhar (1), Badar Bakhsh v. Jangbaz 
Khan (2)and Sakina Begam v. Muhammad Waliullah 
(3), referred to. f 

Miscellaneous first appeal from an order of - 
the District Judge, Attock, dated the I6th 
January, 1930. $ bes ke A 
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Dr. Nand Lal, for the Appellant. 
Mr. Bishan Nath, for the Respondents. 
JUDGMENT.—Jahandad, paternal 
. uncle of the minor Ajab Khan, aged about 
two years, applied for appointment as 
guardian of the person and the property 
of the minor. The learned District Judge 
recorded the applicant's statement on 
15th October, 1929, and then issued 
notice to Musammat Qureshan, the minor's 
mother, and another lady. On 12th Decem- 
‘ber, 1929, the applicant and the minor's 
mother, appeared. The latter objected to 
the appointment of the applicant: The 
Judge doubted the bona fides of the appli- 
cant but considered thatsome one should 
‘be appointed guardian of the minor's prop- 
erty.: He then wrote, in the order of that 
day: “The parties have suggested the name 
of Khan Sahib Hashim Khan of Shadi Khan, 
. Bub- Registrar, for this purpose. The Khan 
Sahib should be requested to attend this 
Court on 16th January, 1930. The minor 
who is only two years old should remain in 
the custody of his mother.” 
On. 16th January, 1930, the Khan Sahib 
-appeared as well as the applicant's Counsel 
and Musammat Qureshan with her Coun- 
sel. The Khan Sahib, according to ‘the 
order under appeal, was willing to become 
guardian of the minor's property and 
Counsel agreed that it was not necessary 
to demand security from the Khan Sahib 
who was forthwith appointed. Musammat 
Qureshan was to remain guardian of the 
l kah person. The applicant has appeal- 
-ed. 
In Jaiwanti v. Gajadhar (1) it was held 
thatthe Oourt hasno power to mske an 
order appointing a guardian excepton a 
substantive application under s. 8, Guard- 
ians and Wards Act, 1890,and under s. 13 the 
Court is bound to hear such evidence as 
may be adduced in supportof or in opposi- 
tion tothe application before passing an 
order. A similar view was taken in 
Badar Bakhsh v. Jangbaz Khan (z) and 
more recently in Sakina Begam v. Muham- 
mad Waliullah (3). 

Now, in the present casa itis true that 
according to the record of the proceedings 
the Judge stated in his order that “the 
parties have suggested the name of Khan 
Sahib Hashim Khan...............0.. ,” but the 
appellant’s learnad Oounsel argued that 
his client did not agree in fact (there is 


(1) 10 Ind. Oas. 334; 38 O. 783; 15 0. W. N. 676; 
14 Ô. L. J. 226, 
(2) 135 P. R, 1893. 
(3) 107 Ind. Oas. 397; A. I. R, 1928 Lah, 456. 
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no affidavit to that effect before me) and 
that the best indication of his not having 
agreed is the fact that hè has thought 
fit to appeal. It may be noted, incidental- 
ly, that the Court did not dismiss the ap- 
plication of the appellant. 

In my opinion, the Court should have 
recorded the statement of the appellant as 
to his agreeing to the suggestion of ap- 
pointing the Khan Sahib for the alleged 
agreement involved the withdrawing of his 
own application. In view, tco, of the 
authorities quoted above a formal appli- 
cation should have been put in by the 
Khan Sahib for appointment. 

In the circumstances l consider that the 
proper thing to do is to send the case 


“back tothe Court below and I order accord- 


ingly, Ifthe Khan Sahib is still willing 
to be appointed he should putina formal 
application for appointment and if the 
appellant still desires to pursue his applica- 
cation he should be allowed to doso. The 
Court will then record such evidence as 
may be led and come to a fresh decision. 
In remitting the case I would observe that 
it is usual to demand security and reasons 
should be given for not doing so. The 
property involved is of considerable value, 
I pass no order as to costs in this Court. 
a. , Case remanded, 


LAHORE HIGH COURT. 
Second Civit APPEAL No. 2911 oF 1926. 
January 7, 1931, 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Gordon Walker, 
Amir SHAH MOHAMMAD anp OTHERS 
— PLAINTIFES— APPELLANTS 
versus 
Syed SHAH MOHAMMAD AND OTHERB 

~- DEREFENDANTS— RESPONDENTS: 
Civil Procedure Code (Act V of 1908), s. 149—Pre- 
emption suit—Appeal for reduction of amount—In- 
sufficient stamps—Dismissal of appeal in toto, legality 


Tone trial Court passed a decree for pre-emption on 
payment of Rs.7,600. The plaintiffs appealed alleg- 
ing that the real price was only Rs. 1,760. Oourt-fee 
was paid on Rs. 1,200 only: 

Held, that the District Judge acted wrongly in 
dismissing the appeal intoto as the appeal could be 
heard and the amount could be reduced to the extent 
of Rs, 1,200. 

Nihal Chand-Atma Ram v. Sardari Lal (1), referred 
to. 


Second appeal against a decree of 
the District Judge, Lyallpur, dated the 7th 
July, 1926, 
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Messrs. Shamatr Chand and Mohammad 
Amin, for the Appellants. ; : 

Dr. Nand Lal, for the Respondents, 

JUDGMENT. 

Walker, J.—This is a pre-emption 
suit. The defendants admitted the right of 
the plaintiffs to pre-emption but claimed 
that Rs. 6,000 was the market-price, and the 
actual price paid, of the property in suit. 
The trial Court gave the plaintiffs the pre- 
emption-decree on payment of Rs. 7,600, 
and against this the plaintifs appealed 
alleging that the real price was Rs, 1,760. 
The lower Appellate Court found that the 
appeal had been insufficiently stamped, re- 
fused any indulgence to the plaintiifs-ap- 
pollants under e. 149,Oivil Procedure Code, 
and dismissed the appeal as time-barred. 
On second appeal to this Court the plaintiffs 
contest the correctness of the learned Dis- 
trict Judge’s order on the ground that it 
was not time-barred in toto, but that they 
were entitled to have their appeal heard 
for the reduction of the pre-emption price 
by the amount for which Oourt-fee had 
been paid, this contention being supported 
on the authority of Nihal Chand-Atma Ram 
v. Sardari Mal (1). 
has been that, as no such request was made 
to the District Judge it cannot be made 
here, but the order of the learned District 
Judge was incorrect whether any such re- 
quest was made to himor not, as it was 
for him to hear the appeal so far as it 
was within time. Oourt-fee was, it is ad- 
mitted, actually paid on Rs. 1,200 only and 
not on Rs, 1,760 and the prayer for reduc- 
tion of the pre-emption price by Rs, 1,200 
is within time. 

- I would, therefore, accept the appeal, and 
under O. XLI, r. 23, 
Code,remand the case to the lower Appellate 
Oourt for a decision on its merits in accord- 
ance withthe above view, The value of 
the stamp on appeal will be refunded and 
other costs will follow the event. 

Shadi Lal, C, J.—I concur. 

a. Appeal allowed; 

Case remanded, 

(J) 96 Ind. Gas, 185; A. I. R.1926 Lah. 558, 
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LAHORE HIGH COURT. . 
Sgoonp Givin APPRAL No. 1739 oF 1926, 
June 18, 1930, f 
Present ;—Sir Shadi Lal, Kr, Chief Justice, 
and Justice Sir Abdul Qadir, Kr. 
TULSI RAM AND ANOTRER—PLAINTIFF3— 
APPELLANTS 
versus 
BADHAWA AND oraaes—DEFENDANTS— 
4 RESPONDENTS. 

Punjab Limitation (Custom) Act (I of 1920), Seh, I, 
Art. 2—Limitation Act (IX of 1908), Sch. I, Art. 
120—Suit by collateral for recovery of property— 
Limitation—Starting point—‘Right to sue', interpreta- 
tion of. 

Theright to sue for the recovery of posses- 
sion of the property belonging to a collateral aecrues 
upon the latter's death, and the period of limitation 
begins to run from the date of his death and not - 
from the dateon which the plaintifi comes to know 
ofthe death. The interpretation to. be placed on the 
expression ‘when the right tesue accrues’ in Art. 
120, Limitation Act, depends'to a great extent on the 
particular class of cases to which the Article is sought 
to be applied. [p. 299, col. I.] 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 29th 
March, 1926, ‘ 

Mr, M. C. Mahajan, for the Appellants. . 

Dr. Mott Sagar, R.B., for the Re- 


spondents, 
JUDGMENT. 

Shadi Lal, C.J.—The facts bearing upon 
the question of lawinvolved in this appeal 
do not admit of any dispute. in 1895, one- 
Rijhu sold a plot of land to Badhawa and 
Khushi for Rs. 1,300. The vendor's colla- 
tera] Sito thereupon brought an action im- 
peaching the alienatian, and on 28th June, 
1901, he obtained a declaratory decree to the- 
effect that the alienation should not affect 
the reversionary rights of the vendor's colla- 
terals except tothe extent of Rs. 510-12-0 
found to be for necessity ; and that the . 
latter would be entitled on the death of the 
alienor, to recover possession of the property 
on payment of that sum. 

The learned District. Judge, upon a con- 
sideration of the evidence produced by the 
parties, has reached the conclusion that 
Rijhu died on lst March, 1920; and the 
question, upon which we are invited to ex- 
press our opinion, is whether the suit insti- 
tuted by the plaintiffs on-6th January, 1925, 
for the possession of the property was or 
was not, barred by limitation. 

Is is common -ground that the Punjab 
Limitation (Oustom) Act, I of 1920, applies 
tothe suit; and that under Art.2cf the 
Schedule tothat Statute the period of 
limitation fora suit for pcesessicn of an- 
cestral property is three years, ifa de- 
claratory decree has been obfained; and the 
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terminus a quois the date on which the 
tight to sue accrues, or the date on which 
the declaratory decree is obtained, whichever 
is later. 

The learned Oounsel for the plaintiffs- 
appellants contends thatthe right to sue 
for the possession of the property accrued, 
not on the death of the alienor, but on the 
date on which the death was known to them. 
In support of his argument the learned 
Oocuneel places his reliance upon certain 
judgments in which the phrase “when the 
. Tight to sue accrues,” ss usedin Art. 120, 
Limitation Act, has been construed to mean 
the date on which the circumstances 
entitling the plaintiff to bring the suit first 
become known to him, It must, however, be 
remembered that Art. 120, is a residuary 
Article applying to all suits not specifically 
provided for; and the Legislature has, there- 
fore, used the general expression “when 
the right to sue accrues” to denote the 
starting point for the period of limitation. 
It has been repeatedly held that the inter- 
pretation to be placed upon that expression 
would, to a great extent, depend upon the 
particular class of cages to which the Article 
issought to be applied. For instance, in 
cases offraud, misrepresentation, miscon- 
duct, etc., the period of limitation com- 
mences to run from the time when the 
_ fraud, misrepresentation, misconduet, etc., 
becomes known to the plaintiff. These 
cases cannot, however, furnish any guide to 
the decision of the question before us. The 
right tosue for the recovery of the posses- 
sion of the property belonging to a 
collateral accrues upon the latter’s death, 
and the period of limitation begins to run 
from the date of his death. Indeed, the 
declaratory decree, which was obtained in 
connexion with the alienation in question, 
distinctly stated that the reversioners would 
be entitled to obtain possession of the 
property on the death of Rijhu, and this 
direction in the decree was in accordance 
with the general principles governing such 


" Gases, 


For the aforesaid reasons I concur in the 
decision of the learned District Judge that 
the suit brought by the plaintiffs after the 
expiry of ‘three years from the date of 
Rijhu’s death is barred by limitation. I 
would, therefore, dismies the appeal with 
costs. 

Abdul Qadir, J.—I agree. 

8. Appeal dismissed. 
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LAHORE HIGH COURT. 
Szoonp Orvin APPsaL No. 319 or 1980. 
January 2, 1931. 
` Present:—Mr, Justice Addison. 
Musammat THAKRI—DEFENDANT 
— APPELLANT 
VETSUS 
TULSI RAM AND OTHERS —PLAINTIFFS 
— RESPONDENTE. 

Customary Law (Punjab)—Brahmans of Lalman— 
Gift in favour of sister, validity of. 

A gift in favour ofa sisterin lieu of services is 
valid among the Brahmans of villago Lalman in 
the Garshankar Tahsil of the Hoshiarpur District. [p. 
300, col. 1.] i ) 

The general agricultural custom of the Punjab 
allows giftsin favour of relations who have rendered 
services tothe donor. [p. 300, col. 2.] 

Nathu v. Banna (1) and Umray. Raji (2), referred 
to 


Second appeal from a decree of the Dis- 
trict Judge, Hoshiarpur, dated the 14th 
October, 1929. 

Mr. Fagir Chand, for the Appellant 

Mr. Nanak Chand, for the Respondents, 

JUDGMENT.—This is a second appeal 
on a certificate under s. 31 (3), Punjab 
Oourts Act, involving a question of custom 
whether a gift in favour ofa sister in lieu 
of services is valid among the Brahmans of 
village Lalman in the Garhshankar Tahsil 
of the Hoshiarpur District. One Haku,a leper, 
gifted some ancestral land and two houses 
in favour of his sister Musammat Thakri a 
short time before he died. He left much 
more land which went to his collaterals. 
His collaterals brought the present suit for 
a declaration that the gift in question was 
invalid as Haku who was childless had no 
power to gift his property to his sister. It 
was found by the trial Oourt that the parties 
followed Customary Law and not Hindu Law 
and thisis no longer in dispute. The trial 
Court held that the custom contended for 
was proved and dismissed the suit. The 
District Judge on appeal held that a 
childless Brahman could not gift his 
ancestral land in favour of his sister in lieu 
of services in the village, Tahsil and District 
in question. He, therefore, accepted the 
appeal and decreed the claim. It 
is necessary to set out question No. 90 
Oustomary Law of the Hoshiarpur Dis- 
trict, compiled in 1914 and the first part of 
his reply thereto: 

“Q. 90: Can a father make giftof the whole 
or part of his property: (1) moveable, (2) im- 
moveable to his daughter otherwise than in 
dowry, to his daughter's son, to his sister or 
her children, to his son-in-law or to any rela- 
tive? lf there are no male lineal descend- 
ants or near. collaterals, does this make a 
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difference? Whose consent for such a gift 
is necessary ? 

A. Gujars of Tahsils Garhshankar and 
Hoshiarpur, Pathans of Tahsils Dasuya and 
Garhshankar, Sayads and Sheikhs say there 
is no custom permitting such gifts. 

For the rest the unrestracted power to 
gift moveable property is recognized, and 
Pathans of Tahsil Hoshiarpur include also 
self-acquired immoveable property. 

Jats, Rajputs of Tahsils Dasuya and Hosh- 
iarpur, Gujars of Tahsil Dasuya, Sainis, 
Arains, Brahmans, Khatris and Kalals say 
that in the absence of lineal male heirs a 
man can gift his whole property or any part 
of it to the persons named in the question 
in return for services rendered,but reversion- 
ers have the preference; no consent of 
anyone is necessary but in the presence of 
lineal male heirs he has no power to gift 
immoveable property.” 

The District Judge remarked that he was 
unable to understand the precise meaning 
of the language of the reply. He then said 
that the general custom of the province was 
that a gift in lieu of services was allowed 
only in favour of collaterals, Bearing that 
in mind he held that the words of the reply 
meant that a gift in favour of a sister was 
only permissible in the absence of the rever- 
sioners as well as of directissue, He, there- 
fore, put the}burden of proving the custom 
upon the sister and held that she had 
not discharged it. It was for this reason 
that he decreed the claim. 

To my mind there is no difficulty in the 
language used. It is clearly eaid that a 
Brahman in the absence of male lineal heirs 
may gift his whole property or any part of 
it to his daughter’s son, to his sister or to 
his sister's children or to his son-in-law or 
to any relativein return for services ren- 
dered, though reversioners have the prefer- 
ence, no consent of anyone being necessary. 
This cannot be held to mean, as the District 
Judge has done, that Brahmans only have 
the power of giit in lieu of services to the 
persons named in the absence both of male 
lineal heirs and of raversioners. A Brahman 
has the power, according to the answer, in 
the absence of male lineal heirs only to gift 
in lieu of services his property to the per- 
sons named without the consent of anyone, 
though there is a pious expression of opin- 
ion that the reversioners should be preferred. 
This latter clause obviously means merely 
that and no more, just as in Hindu Law 
anyone inside the got can be adopted, but 
itis laid down that collaterals should be 
preferred. It follows, therefore, that the 
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Customary Law lays down in certain langu- 
age- that such gifts are possible and the 
burden, therefore, was upon the other side to 
prove that there was no such custom, 


Now in the Oustomary Law itself three 
instances of gifts tosistert’s sons are given 
and at least two other gifts have been prov- 
ed by the evidence in this case. In cross-ex- 
amination Gonda,witness No.1 for the plaint- 
iffs, admitted certain gifts of the nature in 
question, The general evidence given by 
the plaintiffs to the effect that such gifts in 
lieu of services were not permissible to a 
sister, has little importance. 


Further, I am not prepared to assent to 
the proposition laid down by the District 
Judge that the general custom of the pro- 
vince is that a gift in lieu of servicesis allow- 
ed only in favour of collaterals. It is true 
that something like this was saidin Nathu 
v. Banna (1), but in a more recent case, 
Umra v. Raji (2), it was said that the 
general agricultural custom of the Punjab 
allows gift in favour of relations who have 
rendered services to the donor, and this is 
the proper way, in my judgmént, in which 
the general proposition should be stated. 
The general law is thus in favour of the gift 
in question for services rendered and B80 
is the Customary Law ofthis district. In-, 
stances of such gifts have been proved and 
there is no important evidence rebutting 
the presumption which arises. It follows 
that the decision of the District Judge was 
wrong and thatof the trial Court was correct. 
I, therefore, accept the appesl and dismiss 
the suit with costs throughout. 


a | Appeal allowed. 


PY) 69 Ind. Cas. 507; A. I. R. 1922 Lah. 426; 3 Lah. 


(2) 85 Ind. Cas. 185; A. I. R.-1926 Lah. 222;5 Lah. 
473; 6 L. L. J. 601. 
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LAHORE HIGH COURT. 
Secondo Oivit APPRAL No, 1929 of 1929, 
February 8, 1930. 

Present :—Mr. Justice Hilton. 
BANWARI LAL-—PLAINTIFE—A PPBLLANT 
: tersus 
BHAG MAL AND ANOTAER—DRORER- 
HOLDER AND JUDGMENT-DRBTOR— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908),s. 100— 
Second appeal—Finding based on | conjectures—Inter- 
ference—Transfer of Property Act (IV of 1882), s. 58 
—Mortgage—Fictitious items of consideration—V alid- 
ity of mortgage. 

finding of fact which is based on conjectures 
rather than on circumstantial evidence can be set 
aside on second appeal. [p. 302, col. 1] 

Bal Kishen v. Raj Bahadur (1), distinguished: 

Natha Singh v.Mahan Singh (2), Johaga v. Bir 
Chand (3) and Narain Das v. Beli Ram (4), referred 
t 


O. 

Though under s. 53, Transfer of Property Act, a 
transfer of immoveable property for a grossly inade- 
quate consideration may be presumed to have been 
made with intent to defeat a creditor, a mortgage 
cannot be held to be fictitious and fraudulent as a 
whole because someof the items of consideration 
recited init are fictitious inasmuch ag a mortgage 
can be for any amount regardless of the value of the 
property. [p. 302, col. 2.] 

Mula Mal v. Jiwanda Ram (5), Chidambaram Chet- 
tiar v. Sami Aiyar (6) and Palaniappa v. Official 
Receiver (7), distinguished. 

Second appeal against a decree of 
the Additional District Judge, Karnal, 
dated the 30th May, 1929. 

Mr. Gokal Chand Narang, 
lant. 

Messrs. Jagan Nath !Aggarwal and J.N, 
Bhandari, for the Respondents, 

JUDGMENT.—Chandan defendant 
mortgaged the suit property to Banwari 
Lal, plaintif, on 27th September, 1926. 
Bhag Mal, defendant, obtained a money- 
decree against Ohandan on 27th October, 
1926, on acompromise, the amount being 
payable by instalments. On 30th August, 
1927, Bhag Mal attached the suit property 
in execution of his decree. Objections by 
Banwari Lal were dismissed on 13th 
January, 1928, and the present suit 
was brought by him on 20th J anuary, 1928, 
which was decreed in the trial Oourt 
but dismissed on an appeal by Bhag Mal to 
the learned District Judge, Tho trial 
Court held that consideration for Banwari 
Lal's mortgage. passed. The learned 
District Judge, however, held that considera- 
tion did not pass. There were three items 
of this consideration, namely, Rs, 225,375 
and 400. The finding of the learned 
District Judge regarding the first two 
items was that they were not proved. 
These are findings of fact and cannot now 
be challenged. As regards the third item 
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of Rs, 400, it was paid before the Sub- 
Registrar and the contention of the defend- 

° ant Bhag Mal was that it had been sub- 
sequently returned by Chandan to Banwari 
Lal. The only evidence of such a return 
quoted in the judgment of the learned 
District: Judge was that of a Tahsil 
chaprast whom the learned Judge 
disbelieved. The learned Judge, however, 
on other considerations, came to the con- 
clusion that there had been a return of 
this sum by Ohandan to Banwari Lal and 
he, therefore, held that this part of the con- 
sideration was also not proved. This is a 
second appeal by the plaintiff Banwari Lal, 
and it has been admitted only as regards 
the finding that Rs. 400 paid before the 
Sub- Registrar was subsequently returned. 

The learned District Judge remarked in 
his judgment that bad faith on the part of 
Banwari Lal bad not been proved, and 
that, even if it had been proved, there is no 
reason why one creditor, namely, Banwari 
Lal, should stand aside to allow another 
creditor, Bhag Mal, to collect his debt. He 
further remarked that the only question for 
decision was whether it had been proved 
that there had been a valid consideration 
for the mortgage. He then recounted the 
dates on which the various proceedings in 
the litigation had taken place and added as 
follows: “The dates set forth above are in 
themselves consistent either with a collusive 
mortgage between Banwari Lal and 
Ohandan or with steps by Bhag Mal to 
secure the payment of moneys due to him- 
self ; he may have known that Bhag Mal 
a creditor fora large amount, was putting 
their common debtor into Court and have 
taken steps to protect his own interests, 
To determine which of these alternatives 
is true it is necessary to examine the 
mortgage itself,” 

After these remarks he proceeded to diga 
cuss the three items individually with the 
result stated. It seems to me quite clear 
that the learned District Judge rejected 
the theory that there was any bad faith on 
the part of Banwari Lal, and this seems 
to me to negative also the theory that there 
was a collusive agreement between Banwari 
Lal and Chandan. That being so, the only 
remaining question is whether considera- 
tion passed and whether as a fact Rs, 400 
was returned by Ohandan to Banwari Lal, 

It is objected on behalf of the respondent 
Bhag Mal that this matter cannot be re- 
opened in second appeal, and Bal Kishen 
v. Raj Bahadur (1) is relied upon to the 

(1) 87 Ind, Qas, 439, 
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effect that a finding of fact on circumstan- 
tial evidence cannot be questioned in 
second appeal unless vitiated by illegality 
or irregularity. Here, however, it does 
not appear to me that the finding of fact 
is based upon circumstantial evidence. 
Rather itis based on consideration which 
have in themselves no direct connexion 
with the question of the return of this 
money. These considerations are the 
circumstances under which the mortgage 
was made and the question of the purpose 
for which the money is said to have been 
required. On the other side reliance is 
placed upon Natha Singh v. Mahan Singh 
(2), Johaga v. Bir Chand (3) and Narain 
Das v. Beli Ram (4) to the effect that a 
finding based on conjectures can be set 
aside on second appeal. In my view these 
authorities govern the present case, the 
finding being based on conjectures rather 
than on circumstantial evidence. I am 
fortified in this view by the fact that cer- 
tain evidencs on the question at issue, 
which needed to be taken into considera- 
tion, has not been discussed by the learned 
District Judge. The evidence to which I 
refer is that of Banwari Lal himself who 
distinctly stated in the witness-box that 
Re. 40u was paid by him to Chandan, and 
the important fact about this evidence is that 
no cross-examination of Ban wari Lal was made 
by the opposite party to suggest that any 
return of the money was made by Chandan to 
Banwari Lal, an omission which ought to 
tell very strongly against the defendant. 
Farther, it is to be noted that Ohandan, 
the payee, was also not put in the witness- 
box by the party who wished to prove that 
the money was returned The discussion of 
the alleged marriage of Chandan's relative, 
for which this money is supposed to have 
been required,gis, in my opinion, unimport- 
ant asit was not necessary forthe plaintiff 
to prove any necessity for the raising of 
this sum. The dates on which the various 
proceedings in the litigation took place are 
also not important having regard to the 
view of the District Judge that no bad faith 
of Banwari Lal is established. In my view 
the question whether this money was return- 
ed can be re-opened in second appeal bs- 
cause the finding of the learned District 
Judge is based upon conjectures, and on 


(2) 97 Ind. Cas. 241; A. I. R. 1926 Lah, 659; 8 Lah. 
$0;8 L. L. J. 415; 27 P. L. R. 721 


21. 
(3) 112 Ind. Gas. 455; A. L R. 1928 Lah. 737; 29 P. 
L. R. 410. 

(4) 106 Ind. Cas, 862. 
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the strength of Banwari Lal's evidence, in 
regard to which he was not cross-examined 
atall, I hold that there was no return of 
the money. ; 

It is then contended on behalf of Bhag 
Mal, defendant, that as the two items, total- 
ling Rs. 600 were fictitious items the mort- 
gage as a whole for Rs. 1,000 should be treat- 
ed as fictitious in accordance with the prin- 
ciple laid down in Mula Maly. Jiwanda 
Ram (5) which was itself based upon Chidam- 
baram Chettiar v. Sami Aiyar (6), Palaniap- 
pa v. Official Receiver (7) and Subroy Goun- 
dan v. Perumal (8). Inthe authority it was 
held that on it being shown that avery sub- 
stantial portion of a consideration for trans- 
fer ig fraudulent and fictitious the whole 
transfer is affected{and that the whole trans, 
fer in such a case must be treated as 
fraudulent and fictitious made with the 
object of defeating a decree-holder. Thereis 
no doubt that under s. 53, Transfer of Proper- 
ty Act, ajtransfer of immoveable property for 
a grossly inadequate consideration may be 
presumed to have been made with intent to 
defeat a creditor. The authorities quoted, 
however, do not relate inany case to mort- 
gages, while in the present case we are con- 
cerned with a mortgage. Mula Malv. Jiwan- 
da Ram (5) itself related to a lease for 20 
years, the character of which was peculiar 
inasmuch as the payments for 20 years had 
been anticipated. Palaniappa v. Official 
Receiver (7) related toa sale and so did 
Chidambaram Chettiar v. Sami <Aiyar (6) 
while Subroy Goundan v. Perumal (8) related 
to the release of profits. In my opinion 
these authorities are not helpful in deter- 
mining the present case which is that of a 
mortgage and in regard to which it cannot 
be said that consideration is grossly: in- 
adequate sesing that a mortgage can before 
any amount regardlessof the value of the 
property. I, therefore, consider that the 
authorities quoted do not apply. 

For the above reason I accept the appeal 
of Banwari Lal, and setting aside the 
judgment and decres of the learned Dis- 
trict Judge, dated 30th May, 1929, I pass 
a decree in favour of Banwari Lal against 
the defendant declaring that the mortgage 
of the disputed land by Chandan to the 
plaintiff on 27th September, 1926, holds 
good to the extent of Rs. 400, and that the 
attachment and saie of the said property 


(5) 72 Ind. Cas, 452; A. I. R. 1923 Lah, 423; 4 Lah, 211; 
5 L. L. J. 200. 

(6) 30 M. 6; 16 M. L. J. 427. 

(7) 25 Ind. Oas, 948. 

(8)-43 Ind, Oas. 956. 
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in execution of Bhag Mal defendant’s 
decree shall be subject to the mortgage to 
that extent, As there has been divided 
success the parties are to pay their own 
costs in all Courts. 


A. 3 Decree modified. 


LAHORE HIGH COURT. 
O1vit Revision No. 400 or 1930, 
- November 26, 1930. 
Present :— Mr. Justice Tapp. 
ABDULLAH KHAN—Dszrenpant 
, — PETITIONER 
: versus 
ALI MARDAN KHAN AND otaess— 


PLAINTI FES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
para. 14—Award determining extraneous matters— 
Remission of award—Discretion of Court. 

It is entirely optional with a Oourt to remit an 
award ifsuchaward has determinedany matter not 
referred to arbitration. 


Civil revision against a decree of the Sub- 
Judge, Fourth Olasa, Gujar Khan, dated the 
17th March, 1930, 

Sardar Narautam Singh, for the Petitioner, 

Dr. Nand Lal, for the Respondents. 

JUDGMENT. —The suit to which this 
petition for revision relates was brought by 
Ali Mardan Khan, Mohammad Zaman and 
Ali Shah against Abdullah Khan and 
Karam Dad for possession of 61 kanals, 
being the two-thirds share of 91 kanals and 
13 marias, on the ground that a certain mort- 
gage created by Musammat Ohandi Begum, 
a deceased widow, in favour of Abdullah 
Khan was without consideration and neces- 
sity and, therefore, ineffective against the 
plaintiffs’ reversionary rights. The matter 
in dispute between the parties was referred 
to arbitration and an award was duly made, 
The defendant Abdullah Khan filed certain 
objections against this award which were, 
however, rejected by the Sub-Judge and a 
decree was duly passed in accordance with 


the terms of the award in favour of the‘ 


plaintiffs, parties being left to bear their 
own costs, f 

It is urged thatthe Oourt below should 
have remitted the award to the arbitrator 
as he had determined two matters not re- 
ferred to arbitration and the Court below in 
refusing to do so had acted with material 
irregularity and hence the decree was open 
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to revision. Now it is entirely optional 
with a Court to remit an award if such. 
award has determined any matter not refer- 
red to arbitration. The learned Sub-Judge 
has, in my opinion, given sufficient reasons 
for rejecting the contention that the arbitra- 
tor had determined any matters not 
referred to arbitration. Furthermore, it is 
also clear.that the objections by the 
defendant-petitioner were not filed within 
the time prescribed by law and the learned 
Sub-Judge would have been perfectly 
justified in dismissing them as barred by 
time. . It also appeared from some of the 
evidence produced in connexion with the 
objections filed by the defendant: petitioner 
that he had agreed to the terms of the award 
and, taking all these circumstances into 
consideration and assuming that the lower 
Court acted with material irregularity in 
refusing to remit the award, I am of opinon 
that there is absolutely no substance in the 
present petition, No substantial injustice 
appears to have been caused to the defend- 
ant-petitioner. I, therefore, dismiss this 
petition with costa. 
A. Petition dismissed, 


LAHORE HIGH COURT. 
O1vit Revision Perion No 609 oF 1930, 
` February 18, 1931. 
Present:—Mr. Justice Tek Ohand. 
FAZAL DIN—PtatntirF—Paririongs 
versus 
GHULAM MUSTEA AND orazes— 


: DEFENDANTS— RESPONDENTE, 

Civil Procedure Code Act (V of 1908), s. 20—Debtor 
and cerditor—Duty of debtor to seek ereditor—Suit at 
creditor's place of residence—Jurisdiction ef Court— 
Question of jurisdiction raised by Court ‘suo motu 
atlast stage —Revision—Interference—Civil Procedure 
Code (Act V of 1908), s. 115. 

Where it cannot be said that payment was agreed. 
or intended to be made at a particular place, the 
common law rule applies that the debtor must seek 
the creditor and pay him there, and, therefore, in 
such a. case the creditor can maintain a suit at the 
place where he resides. 

Soniram Jeetmull v. R. D. Tata & Co. Limited (1), 
Gokul Das v. Nathu (2) and Firm Hardial Hargopal 
v. Bathal Das-Chhangan Lal (8), referred to. 

Where the patties went to trial on the merits 
and after the evidence of the parties had been 
recorded and arguments heard, the issue as to 
want of territorial jurisdiction was rasied by the 
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Court:suo motu and the plaint was erroneously and un- 
necessarily returned for presentation to another case 

Held, that there was a proper case for interference 
in revision. 


Civil revision petition from an order 
of the Senior Subordinate Judge, Multan, 
dated the 3rd October, 1929, 9firm- 
ing that of the Subordinate Judge, 
ae Class, Multan, dated the 3ist May, 
“Mr. Amar Nath Chona, for the Peti- 
tioner. 

My, Muhammad Munir, for the Respond- 
ents. 


. JUDGMENT.—The plaintifi-petitioner 
instituted a suit for recovery of a certain 
sum of money against the defendants in 
the Oourt of the Subordinate Judge Fourth 
Olass at Multan. The claim was denied by 
the defendants, and seven issues on the 
merits were framed. After the whole of 
the evidence had been recorded and argu- 
ments heard, the learned Subordinate 
Judge suo motu raised a point about his 
jurisdiction to try the suit and framed an 
additional issue as to wheter the suit was 
cognizable by the Courts at Multan or at 
Muzaffargarh where the transaction in 
question was alleged to have taken place 
and where the defendants resided, Neither 
party produced any evidence on this ad- 
ditional issue whereupon the learned Judge 
held that the suit was not triable in the 
Courts at Multan. He accordingly returned 
the plaint for presentation in a competent 
Court at Muzaffargarh. The plaińtiff 
appealed, but his appeal was dismissed, by 
the learned Senior Subordinate Judge. “He 
has accordingly preferred a petition for 
revision to this Oourt, 

The proposition of law is firmly establish- 
ed that where it cannot be said that pay- 
ment was agreed or intended to be made at 
a particular place, the common law rule 
applies that the debtor must seek the credi- 
torand pay him there, and, therefore, in 


such a case the creditor can maintain a suit. 


at the place where he resides: [see Soniram 
Jeetmull v. R. D. Tata & Co., Limited (1), 
Gokul Das v. Nathu (2) and Firm Hardial 
Hargopal v. Bathal Das-Chhangan Lal (3)]. 


(1) 102 Ind. Oas. 610; 5 R.451; A. I. R. 1927 P, O. 
156; 53 M. L. J. 25; 45 O. L. J. 633; 29 Bom. L. R. 
1027; (1927) M. W. N. 520; 4 O. W. N. 676; 25 A. L. 
J. 690; 39 M. L.T. 72; 31 0. W. N. 998; 26 L. W. 
720 (P. 0.). 

(2) 92 Ind. Cas. 492; 48 A. 310; 24 A. L. J. 291; 
A. 1. R. 1926 AU. 477. 

-(3) 118 Ind, Oas, 898; “A, I. R. 1929 Lah. 868. 
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Mr, Munir for the respondents does not 
controvert the correctness of the rule laid 
down in these. authorities, but he urges that 
in the present case it must be inferred that 
the intention ofthe parties was that pay- 
ment should be made at Muzaffargarh as 
the plaintiff is a hawker and has got no 
fixed place of business. He, however, did 
not draw my attention to any evidence on 
this point, and it seems quite clear from 
the manner in which the trial proceeded in 
the Court of the Subordinate Judge that 
it was notseriously intended to be argued 
that there was any express or implied con- 
tract betweem the parties that payment 
should be made at Muzaffargarh. I, there- 
fore, hold that the decision of the Oourts 
below on this point is erroneous, 

Mr. Munir raised a further point that 
as no irreparable injury was likely to be 
caused to the petitioner by the order of the 
Court below returningéthe plaint for pre- 
sentation to the Muzaffargarh Oourt, this 
Oourt should not interfere on the revision 
side There might have been force in this 
contention if the plea of want of jurisdic- 
tion had been raised and pressed at the 
earliest opportunity. As stated already in 
this case the parties went to trial on the 
merits and after the evidence of both parties 
had been recorded and arguments heard, 
the issue as to want. of jurisdiction was” 
raised by the Subordinate Judge suo 
motu. In these circumstances the rulings 
on which Mr. Munir relies have no applica- 
tion whatever. I accept the petition for 
revision, set aside the order of the Oourts 
below and direct that the plaint be represen,- 
ed in the Court of the Subordinate Judge, 
Fourth Olass, Multan, and the case decided 
on the merits, Oostsof these proceedings 
shall be costs in the cause. 


a. < Revision accepted, 
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PRIVY COUNCIL. 
Appzal FROM TRE SUPARME COURT oF THE 
Sreairs SETTLEMENTS (SETTLEMENT OF 
SINGAPORE). 
February 13, 1931. 


Present :—Lord Blanesbargh, Lord Tomlin 


and Lord Russell of Killowen. 
LIM TEOK KIM—APPELLANT 


VETSUS 
WEE HUM SOON AND 0TEERS— 
RESPONDENTS. 

Will—Construction—Devise of partial interests in 
land—Subsequent residuary devise, whether passes re- 
version of thase lands—The residue of my real 
estate,’ construction of. . 

Where a testator has given partial interests in 
land’ by his. Will, a subsequent residuary devise 


“ passes the reversion in those lands though the resi- 
_ duary devise may be of lands, ‘not hereinbefore de- 


vised or disposed of, and there may be directions or 
limitations which are not appropriate to the reversion 


- in the lands previously devised. [p. 308, col. 2.) 


A testator by cl. 21 of-his Will devised “all the 
residue of all my real estate’ and bequeathed “all 


„~ the residue of my personal estate” to the trustees 


upon the trusts therein mentioned, viz., during the 
period of 21 years‘from his death, to manage the 


real estate, and after payment of the outgoings ef ` 


his real estate, to pay certain monthly sums, as 
therein mentioned. By cl. 23 he directed that during 
the life-time of his sons or the last survivor of them 
the land in which he might be buried should not be 
sold or, mortgaged but should be kept asa family 
burial ground. By cl. 24 he directed that after the 
said period of 21 years his trustees should call in 
all investments and should sell ‘the residue of my 
real estate’ and divide the proceeds amongst his 


‘+ gons’ : 


Held, that the testator did not mean by the words 


. “the residue of my real estate” in cl. 24 anything 
- different from what he meant in cl. 21 by the words 


“the residue of all'my real estate” and that the direc- 
tion contained in cl. 24 applied to all the testator's 
real estate not specifically devised by the Will, but, as 
regards the land in question, subject to the addi- 


Wional’ direction which is contained in cl. 23 and 


which came to an end with the death of the last 
surviving. son. [ibid.] 

Messrs J. F'. W. Galbraith, K. C. and C. 
Harman, for the Appellant. 

Sir H. Cunliffe, K.C, Messrs. J. N. 
Daynes and C. Bonner, for the Respondents, 

: JUDGMENT. 

Lord Russell of Killowen.—This 
is an appeal from a decision of the Court of 
Appeal of the Supreme Court of the Straits 
Settlement, allowing an appeal from a de- 
cision of the Chief Justice. 

The question involved concerns the true 
construction of the Will of a testator, 
Khoo Boon Seng, who died on the 5th 
November, 1883. 

To make intelligible the questions which 
were originally raised by this appeal, and 
those which ultimately survived for deci- 


sion, it is advisable at once to refer tothe . 


provisions of the Will. 
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By the earlier clauses of his Will, which 
was dated the 23rd August, 1883, the testa- 
tor appointed executors and trustees made 
divers pecuniary bequests and divers speci- 
fic bequests and devises, directed divers pay- 
ments out of the income of his residuary 
estate during the period of 21 years from 
his death, and directed his trustees to sell 
such part of his real estate as they might 


- consider unproductive and out of the pro- 


ceeds to pay his debts snd legacies. 

By cl. 21 the testator devised “all the 
residue of all my real estate” and bequeath- 
ed “‘all the residue of my personal estate” 
to the trustees upon the trusts therein 
mentioned, viz, during the period of 21 
years from his death to manage the real 
estate, and after the payment of the outgo- 
ings of his real estate, to pay certain month- 
ly sums, as therein mentioned. By cl. 22, the 
testator directed that the residue of his 
personal estate and the balance of the rent 
and profits of his real estate should, during 
the period of 21 years from his death be 
invested as therein mentioned and that 
alter making certain payments as therein 
mentioned, the trustees should accumulate 
the unapplied yearly income, | 

The only remaining relevant provisions 
ofthe Will arecls. 23 and 24, which run 
thus:— 

“93, I direct that during the life-time of 
my said sons Khoo Tiong Lip, Khoo Poon 
Lip, Khoo Beow Lip and Khoo Tek Lip or 
during the life of the last survivor of them, 


` the land in which I may be buried shall 


not be sold or mortgaged, but that the 
same shall be kept and managed asa fami- 


- ly burial ground. 


“24, I direct that after the expiration 
of the said period of twenty-one years my 
trustees or trustee shall call in all invest- 
ments and shall sell by public auction 
the residue of my real estate and divide the 
net proceeds thereof and the money arising 
from the calling in the said investments 
amongst my said sons Khoo Tiong Lip, 
Khoo Poon Lip, Khoo Beow Lip and Khoo 
Tek Lip and also amongst my hereinafter 
begotten son or sons in equal shares.” 

The testator had only four sons, viz., 
those mentioned in cls. 23 and 24; and they 
all survived him. 

After all the testator’s real estate had 
been sold, with the exception of some 25 
aeres at Tanglin, in which the testator and 
one of his wives had been buried, an appli- 
cation was made by one Ramasamy Obitty, 
in the year 1905, for the sale of the 25 acres 
or the greater part thereof. By order dated 
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‘the 2nd June, 1805, the Court did not think 
fit to make any order on the application, 
except as to the costs thereof. In the course 
of his written judgment the Judge (Thorn- 
ton, J.) stated his view that cl. 23 of the 
Will was not void, 

The suit which has given rise to the 
present appeal, was commenced by originat- 
ing summons, dated the 4th January, 1928. 


In the meantime three of the testator’s sons ` 
had died, leaving Khoo Poon Lip the sole | 


survivor. 

The plaintiff on the originating summons 
is the present appellant, Lim Teck Kim, 
in whom are now vested the respective in- 


terests in the said piece of land at Tanglin - 


under the Willof Khoo Tiong Lip, Khoo 
Poon Lip and Khoo Tek Lip, three of the 
four sons. The defendant was Wee Hum 
Soon, the trustee of the Will. By order 
of the Oourt, the originating summons was 
served on Khoo Poey Geok Neo, the ad- 
ministratrix of the testator’s son Khoo Beow 
Lip, and on the testator’s then surviving 
son, Kho Poon Lip. It was further ordered 
at the hearing that Khoo Poey Geok Neo 
should represent those who claimed thatthe 
land at Tanglin be kept in trust as a family 
burial ground, and that Khoo Poon Lip 
should represent the testator’s next-of-kin. 

The relief asked for by the originating 
summons was as follows:— i 

“(1) An enquiry to ascertain particulars 
of the property of which the residuary 
estate of the above-named Khoo Boon Seng 
deceased now consists. 

“(2) An enquiry to ascertain the persons 
who are entitled to the -residuary estate of 
the ssid Khoo Boon Seng deceased. 

“(3) A declaration as to the rights of the 


plaintiff inthe residuary estate of the said . 


Khoo Boon Seng deceased and io particular 
as to whether the plaintiff is entitled to 
partition of such residuary estate, 

“(4) Anorder for all necessary accounts. 

“(5) Such further or other order as to the 
Oourt shall seem just. ` 

“(6) An order that the costs of this ap- 
plication and incidental thereto may be 

_ provided for.” 

The summons was heard by Murison, O.J., 
‘and it appeare from his notes ofthe pro- 
ceedings before him that Oounsel for the 
plaintiif contended (1) that subject to the 

trust under cl. 23 of the Will, the be- 
neficial interest in the land at Tanglin pass- 
ed to the four sons under cl. 24; (2) 
that the trust under cl. 25 was invalid; 
(3) that the plaintiff was not estopped by 
the judgment of Thornton, J, from allega 
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ing that the trust was invalid; but (4) tha® 
if the trust was to be held valid, the plaint- 
iff and the representative of the son, Khoo 
Beow Lip, were then entitled to the land, 
subject to that trust. Counsel for Khoo 
Pcon Lip (who represented the testator’s 
next-of-kin) argued that the plaintiff was | 
estopped, that against him the validity of 

the trust was res judicata, and that subject 

to trust, there was an intestacy as to the 

land, 

The learned Judge held (1) that the trust 
under cl, x3. was invalid; (2) that there 
was no estoppel; and (3) that the land 
formed part of the residue of the real estate 
of the testator, and was subject to the trusts 
declared and contained in cl. . 24 of the 
Will, An order was accordingly made, - 
dated the 27th March, 1928, the operative 
part of which was framed in the following 
terms:— 

“The Oourt ...doth declare that the 
plaintif is entitled to three undivided 
fourth parts or shares of and in the said 
piece of land and to, possession thereof, 
and that the said Khoo Poey Geok Neo as ad- 
ministratrix of the estate of the said Khoo 
Beow Lip deceased is entitled to the remain- 
ing one equal fourth part or share of and 
in the said piece of land and to possession 
thereof, and this Court doth make no order 
for the enquiries and accounts prayed for 
by paras. 1, 2 and 4 of the Originating 
Summons herein, and this Court doth order 
that the costs of all parties of and incidental 
to this application be taxed as between 
Solicitor and client and be charged upon 
the said piece of land; and this Oourt doth 
lastly order that the further consideration 
of this Originating Summons be adjourned 
into Ohambers with liberty for any party to 
apply.” 

Their Lordships observe that the titles 
declared, relate not to the proceeds of sale 
of the land, but to the land unsold; and 
they assume that the parties concerned 
must have elected to take the land and not 
the proceeds of sale. 

Khoo Poon Lip appealed to the Oourt of 
Appeal against the order of the 27th March, 
1928, upon the grounds (amongst others) 
that the plaintiff was estopped, that the 
trust in cl, 23 was not void, and that the 
land at Tanglin was not part of the re- 
siduary estate of the testator distributable 
under cl. 24. 

The appeal was heard by Sproule, Acting 
C.J , and Prichard and Burton, JJ., on the 
12th and 13th June, 1928. ‘On the latter 
date the Court made anorder, the portion 
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of which relevant to this appeal was in the 
following terms:—“This Court doth unani- 
mously order and adjudge that this appeal 
be and it ishereby allowed and this Oourt 
doth declare that the respondent (plaintiff) 
is estopped per rem judicatam from con- 
testing the validity of the trust contained 
in cl.°23 of the Will of the testator the 
above-named Khoo Boon Seng deceased, 
and that the only estate of the testator 
which remains’ undisposed of being the 
land in the said decision mentioned is 
upon the death of the said Khoo Poon Lip 
and the expiration of the trust period in 
the said cl. 23 mentioned distributable 
among the next-of-kin of the said testator 
ascertained as atthe date of his death and 
this Court doth not vary the order as to 
costs in Court below.” 

In view of the present appeal, the rea- 
sons of the learned Judges for their deci- 
sion were recorded and filed inthe month 
of July, 1929. 

Sproule, J., held that the plaintiff was 
estopped, because the written judgment of 
Thornton, J., showed that the validity of 
the trust under cl. 23 of the Will was 
one of the issues which had been decided 
by that learned Judge. Having thus deter- 
mined that for the purposes of the litiga- 
tion, the trust must be treated as a valid 
trust, he proceeded to deal with the ques- 
tion of construction thus:—“Then as to who 
should take the land upon the death of 
Khoo Poon Lip, the last surviving son 
with every leaning against intestacy Í 
thought that testator was careful to avoid 
allowing this land to be caught by the 
residue, The burial ground was not to be 

‘gold or mortgaged till after all his four 
sons were dead. The residuary estate, 
however, was to wait only twenty-one years 
and then be divided between four sons and 
any aiter-begotten sons. Testator made 
sure that none of his foursons should take 
any share in the burial ground, having 
made ample detailed provision for them 
earlier in his Will, and again in cl. 24, 
Save for that precaution, he made no dis- 
position of the burial ground, and we held 
that it must go to the next-of-kin, there 
being sufficient evidence of a contrary in- 
tention to prevent the operation of s. 20 of 
the Wills Act,” 

The reference to “s. 20 of the Wills Act,” 
is obviously a reference to s. 20 of the 
Straits Settlements Ordinance No. 3 (Wills), 
which corresponds tos. 25 of the English 
Wills Act and is in the following terms:— 
“20, Unless a contrary intention appears by 
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the Will, such real estate and interest there- 
in as is comprised or intended to be com- 
prised in any devise in such Will contained, 
which fails or is void by reason of the death 
of the devisee in the lifetime of the testator 
or by reason of such devise being contrary 
to law orotherwise incapable of taking effect, 
shall be included in the residuary devise, 
if any, contained in such Will.” 

Prichard, J., agreed with the judgment of 
Sproule, J. Burton, J., after holding that 
by virtue of the estoppel, the burial trust 
must be held to be good, continued :— 

“ As it remains effective till the death of 
the last surviving son, I think that this land 
cannot fall into residue under s, 20 of Ordi- 
nance III (Wills), I think that there is an 
intestacy asto this land and that it goes 
to the next-of-kin to be ascertained at the 
date of the death.” 

After the plaintiff had appealed to His 
Majesty in Oouncil, and after the cases of 
the parties to that appeal had been lodged, 
the testator’s surviving son, Khoo Poon Lip, 
and the original defendant and surviving 
trustee of the testator’s Will, Wee Hum 
Soon, both died. 

By an order of the Supreme Court of the 
Straits Settlements, dated the llth August, 
1930, and made upon the application of 
Ohang Tew Muey (claiming to be interest- 
ed in the testator’s estate), it was certified 
that the applicant was the proper person 
to be substituted on the record in the ap- 
peal herein in place of Khoo Poon Lip to 
represent the next-of-kin of the testator, and 
it was ordered that a certificate to that 
effect be transmitted by the Registrar of 
the Supreme Court to the Registrar of the 
Privy Oouncil. 

A similar order of the same date was 
made in regardto Khoo Ek Neo, who had 
been appointed trustee of the testator’s 
Will in place of Wee Hum Soon, 

By an Order in Council made on the 27th 
October, 1930, it was ordered thatthe above- 
mentioned substitutions be made and that 
this appeal stand revived accordingly. 

It will be observed that the death of 
Khoo Poon Lip reduced the number of 
questions which required to be argued be- 
fore their Lordships, in order to enable 
them to advise His Majesty in regard to 
the merits of the appeal. The validity or 
invalidity of the provisions contained in 
el. 23 of the Will ceased to be of importance, 
The trust was not, on any hypothesis, 9 
subsisting trust. The question of estoppel, 
too, faded from the picture. The only 
effective question which remained for deci- 
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sion on the merits, was whether the benefi- 
cial interest in the- land at Tanglin (sub- 
ject to a trust which was either invalid or 
had ceased) passed, as decided by the Chief 
Justice, under the disposition of * the 
residue of my real estate,” contained in 
cl. 24 of the testator’s Will, or as decid: 
ed by the Oourt of Appeal, passed as on 
an intestacy. 

In these circumstances, Counsel for the 
appellant only opened the appeal in relation 
to this question, and refrained from argu- 
ing the points of estoppel and invalidity or 
any other question, except the one above- 
mentioned. This course commended itself 
to their Lordships as reasonable and proper. 
No other question could have any relevence, 
except possibly as to costs. 

Their Lordships now turn to the con- 
sideration of the question upon which the 
tights ofthe parties depend. They find it 
difficult to accept the reasoning of the Oourt 
of Appeal. Thecase was decided in that 
Court upon the footing that the trust con- 
tained in cl. 23 of the Will was a valid trust; 
that is the logical result of the: decision on 
estoppel. In these circumstances, s. 20 of the 
Ordinance could have no application to the 
case at all, for ex hypothesi, there was no 
lapsed or void devise, 

The same position obtains before their 
Lordships’ Board; the appeal as to estoppel 
not having been opened here, the decision 
of the Court of Appeal upon estoppel must 
stand, 

But apart from these considerations, the 
true construction of the Will seems reagon- 
ably plain. It appearsto their Lordships 
to be merely a case of attributing to a de- 
vise of residuary real estate ite ordinary 
meaning and effect, and including within 
it every interest in the testator’s real estate, 
which he has not effectively devised by 
other dispositions contained in his Will or 
codicils. By cl.21 of his Will the testator 
vests in his trustees all his real estate and 
his residuary personalty. Trusts of the 
real estate are declared by that clause, in 
‘respect of the period of 21 years from his 
death. By cl. 22 he declares, in respect of 
the same period, trusts for the accumula- 
tion of surplus income of his real estate and 
residuary personal estate, Olause 24 con- 
tains the trusts which, on the expiration of 
the 21 years, are to be applicable to “ the 
residue of my real estate,” and the invest- 
ments representing the residuary personalty 
and the accumulations of income. 

Sofar no difficulty suggests itself, It 
was, however, argued that because the 
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testator by cl. 23 directed that the land 
in which he might be buried should not be 
sold or mortgaged during the lifetime of 
his four sons or the life of the survivor (a 
period which might and probably would 
outlast the period of 21 years from his 
death) he must, when he usedin cl, 24 the 
words “the residue of my real estate,” 
have meant his real estate other than the 
land in question. Further it was said that 
in the absence of aclear provision to that 
effect, the testator who had so carefully pro- 
tected the land from eale or mortgage for 
a period within perpetuity limits, could not 
be presumed to have included it in an im- 
mediate trust for sale, on the expiration of 
that period. 

Their Lordships, while appreciating 
them, are unable to’ accept these views. 
They see no reason for suggesting that the 
testator meant by the words “the residue of 
my real estate” in cl. 24 anything different 
from what he meant incl, 21 by the words 
“ the residue of all my real estate:” or for 
suggesting that the latter words, which 
clearly include the land in question, cover 
more than the former. 

The law on this : subject is conveniently 
stated in Theobald (8th edition), at 
pages 252-3 :— 

“A testator may have Eas partial 
interests in land by his Will, and the 
question then arises, whether a subsequent 
residuary devise passes the reversion of 
those lands. It is well settled that it does 
though the residuary devise may be of 
lands, ‘not hereinbefore devised or disposed. 
of,’ and there may be directions or limit- 
ations which are not appropriate to 
the reversion in the lands previously 
devised.” 

Their Lordships are of opinion that the 
direction contained in cl. 24 applied to 
all the testator’s real estate not specifically 
devised by the Will, but, as regards the 
land in question, subject to the additional 
direction which is contained in cl. 23 and 
which (on the assumption of its validity) 
came to an end with the death of Khoo 
Poon Lip, 

For these reasons the appeal must suc- 
ceed and an order made in the terms 
hereinafter mentioned. i 

As regards the. costs incurred in the 
various Courts, the position is complicated ` 
by the death of Khoo Poon Lip, and 
the fact that his legal personal representa- 
tive is not a party to the present appeal, . 

The costs of all parties of the. original 


-hearing were properly charged upon the 
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land in question: and this part of the 
order of the 27th March, 1928, was not 
varied in the Oourt of Appeal. 

The costs of the appeal were dealt with 
as follows :—The present appellant was 
ordered to pay Khoo Poon Lip’s costs as 
between party and party. The difference 
between Khoo Poon Lip’s party and party 
costs and his Solicitor and client costs was 
charged on the land. The costs of the 
trustes, Wee Hum Soon, and of Khoo 
Poey Geok as between Solicitor and clieut, 
were charged upon the land. 

There is no one who could, on this 
appeal, be ordered to repay to the present 
appellant the amount of Khoo Poon Lip'a 
party and party costs, had the amount in 
fact been paid over to him, Their Lord- 
ships were informed that the necessary 
sum had been provided by the present 
appellant, but wes standing to a suspense 
account under the control of Messrs. John 
Q. Oampbell & Oo., Solicitors of Singapore. 
Their Lordships were assured by Counsel 
for the respondent, that in the event of the 
present appellant being successful on this 
‘appeal, the said Solicitors would repay 
to him the money standing to the credit 
-of the suspense account. With that ase 
surance their Lordships are satisfied. 

As regards the present appellant’s costs 
of the appeal to the Oourt of Appeal, 
‘since there is no party to the present 
appeal who could properly be ordered to 
pay them, thosecosts and the costs of the 
trustee must be charged -upon the land 
in question. Their Lordships, however, 
think that no costs should be allowed to 
any other party to that appeal. í 

Asregards the costs of the present ap- 
peal, their Lordships are of opinion that 
the respondent Oheang Tew Musy, having 
applied forand obtained a certificate that 

-Bhe was the proper peraon to be substituted 

on the record as respondent in place of 
Khoo Poon Lip, may properly bs ordered 
and should be ordered to pay the costs of 
the appellants and the other respondents 
of this appeal. 

Their Lordships are of opinion that this 
appeal should succeed and thatthe proper 
order to make thereon should be as 
follows :— : 

Discharge the order of the 13th June, 
1928, except inso far as it declared that 
the Plaintiff was estopped from contesting 
the validity of the trust contained in cl. 23 
of the testator’s Will and except in so far 
as it ordered the costs of Wee Hhm 

Soon, the trustes, tobe charged upon the 
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land, and, in lieu of the other provisiona 
contained in the said order, Declare that, 
subject to the directions contained in the 
said cl, 23, the land at Tanglin, referred 
to in the order of the 27th March, 1928, 
formed part of the residue of the testator’s 
real estate referred to incl. 24 of the said 
Will, and thatthe testator did not die 
intestate in respect thereof, Order the 
costs of the plaintiff (respondent) of that 
appeal to be charged upon the said land. 
The respondent, Cheang Tew Muey, 
must pay the costs of all parties of the 
appeal before their Lordships’ Board. 
Their Lordships will humbly advise His 
Majesty accordingly. 
A Appeal allowed. 
Solicitors for the Appellant:—Messra. 
Whites & Co. 
Solicitors for the Respondents:—Mesers, 
Jaques & Co. 


PRIVY COUNCIL. 

APPEAL FROM TBE Oatcorra Hias Cover, 
February 16, 1931. 
Present:—Lord Atkin, Lord Thankerton, 
Lord Macmillan, Sir George Lowndes and 
Sir Dinshah Mulla. 

RAL JATINDRA NATH OHOWDHURY 
AND ANOTBER—A PPBLLANTS 
versus 
UDAY KUMAR DAS AND oTHERS— 
RESPONDENTS, 

Privy Council—Practice—Amendment of Orders 
in Council—Two appeals one from lower Court and 
one from higher Court varying order of lower Court-— 
Anomalous practice—Intcrest pendente lite—Matter of 
discretion. 

The jurisdiction of the Board to recommend the 
alteration of a former Order in Council on the 
ground that by inadvertence it does not give effect 
to the intention of the Board as expressed in their 
judgment is undoubted and it should be exercised 
if its exercise is necessary in order not to defeat the 
manifest rights of a party which were intended to 
beefiectuated by the former decision of the Board. 
[p. 811 , col. 2.] i 

The amount to be awarded as interest pendente lite 
is very largely a matter of judicial discretion, 
[ibid.] 

Tt is anomalous that there should be two appeals 
proceeding at the same time, one from the lower 
Oourt and one from the higher Court which had 
already varied the order of the lower Court and itis 
desirable that in some manner the recourse to two 
appeals to the Privy Oouncil in such cases should 
be avoided. [p. 311,col. 1.] 

Mr. W. Wallach, for the Appellant. 
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JUDGMENT. : 
Lord Atkin.—This is an appeal by th 
defendant from a judgment of the High 
Oourt of Oalcutta in a suit brought by the 
plaintiff to recover rent. There is also 
before their Lordships a petition by the 
defendant in two former appeals before 
this Board to reform the Order in Council 
then made on the ground that it does not 
- give effect to the intention of their Lord- 
-ships as expressed in their judgment. 
These are the latest incidents in a series of 
legal proceedings which, owing mainly to 
the fault of the parties, have not had entire- 
ly satisfactory results. It will he necessary 
to state in outline so much of the previous 
history of the case as must be known to 
elucidate the present issue between the 
parties. In 1878 the predecessor-in- 
title to the plaintiff granted a leage 
to the predecessor of ;the defend- 
ant of a considerable portion of land 
estimated at about-4,000 bighas, The land 
was mainly uncultivated; the tenant was 
to bring it into cultivation within three 
years. For that period he was to hold it rent 
free; afterwards he was to pay 13 annas 
per bigha rent It was permanent transferable 
tenure at a fixed rent. Thelandlord pur- 
ported to give possession to the tenant of 
the whole area as defined in the lease, 
Part of the area was said to include the 
Mauza -Daskati; but though the tenant 
took possession of the whole mauza, 61 acres 
was not the property of the lessor but of 
another owner, one Hari Oharan Ohow- 
dhury. In 1888 Chowdhury dispossessed 
the then tenant not only of the 61 acres, 
but also of a much larger tract to which 
Ohowdhury had no title. In September, 
1917, the plaintiff, the then lessor, brought 
a suit for rent against the defendant 
Katyayani Debi, the then lessee, for rent 
for the year 1915-16, and in June, 1918, he 
brought a similar suit for the rent for the 
year 1916-17. The defendant had acquired 
- the tenure asa purchaser at a sale in exe- 
cution of a decree for arrears of rent 
against a former tenant. She was the wife 
`of Hari Charan Chowdhury, who at the time 
when she had brought in 1894, still was in 
< possession both of the 61 acres and the 
larger tract referred to. Her defence in 
both suits was that she was entitled to a 
suspension of all the rent, seeing that she 
had not received possession of the land 
included in the tenure, but possessed by 
her husband, and that she was entitled at 
aby rate to an abatement of the rent pro- 
portionate to thé’ land included in the 


RAI JATINDRA NATH OHOWDHURY V. UDAY KUMAR DAS. 


131 I. O. 1931 


tenure, but possessed by “her husband., 
Both suits were tried together. The Sub- 
ordinate Judge refused total suspension, 
but gave her the abatement asked for. The 
tensnt appeeled to the High Court, and the 
lessor preferred cross-objections. The two 
learned Judges who heard the appeal gave 
judgment on the 3lst May, 1921. They 
agreed with the Subordinate Judge as to 
suspension, but differed as to abatement. 
Woodroffe, J. agreed with the Sub- 
ordinate Judge. Ouming, J. agreed to an 
abatement as to the 61 acres, but thought 
the tenant not entitled to an abatement in 
respect of the larger tract on which the 
husband was a trespasser. The Judges 
having differed, the decree of the Subordi- 
nate Judge was affirmed. The tenant 
appealed to the Privy Oouncil against the 
unanimous part of the decision of the High 
Court refusing suspension of rent. The 
lessor appealed to the Full Court by way of 
Letters Patent Appeal against the decision 
which allowed abatement of the whole tract 
possessed by the husband. On the Letters 
Patent Appeal the High Court gave judg- 
ment on the 2/th February, 1922, They 
affirmed the view taken by Ouming, J. 
They stated in their judgment that the 
husband was the proprietor of the 61 acres, . 
but as tothe rest of the tract they pointed 
cut that the husband had no lawful title, 
and that he could not acquire a title against 
the lessor by adverse possession during 
the continuance of the lease. Their decree, 
however, directs payment of rent for the 
whole block of land in Daskati possessed 
by the husband described as plots O, D and 
D (1) in the map of the Oommissioner, and 
gives no abatement, therefore, in respect of 
the 61 acres to which the lessor had no 
title and of which the lessee had not pos- 
session. This was probably due to inadvert- 
ence, but as the learned Judges made 
reference in the judgment to a clause in a 
compromise agreement with a former 
tenant by which he bound himself not to 
claim abatement on 


any ground in 
respect of a specified area, it is 
possible that the decrees accurately 


represented. their intention. The latter 
point becomes immaterial in view of the 
judgment of this Board now to be mention- 
ed. The tenant in turn appealed from the 
decision in the Letters Patent Appeal to the 
Privy Council, Treating the two rent suits 
as one there were thus now two appeals to 
the Privy Council, one from the two Judges 
who had decided partly in favour of the 
defendant and one from the Full Court 
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“who had decided wholly against the defend- 
ant. Oortificates of leave to appeal in both 
appeals were given on the same day, the 
lth May, 1922. It is, of course, anomalous 
that there should be two appeals procaed- 
ing ab tha same time, one from the lower 
Court and one from the higher Court which 
had already-varied the order of the lower 
Oourt. The anomaly is possibly due to a 
doubt which has existed as to the power 
of the Court under Letters Patent Appeal 
to do more than deal with so much of the 
case as has been the subject of differance 
in the QOourt below, It seem3 to their 
Lordships desirable that in some manner 
the recourse to two appeals to the Privy 
Council in such cases should be avoided. 
The two appeals proceeded, they wera heard 
together, and judgment was delivered on 
the llth December, 1924, In their Lord- 
ships’ judgment it was mentioned that the 
appellant had obtained possession of the 
whole lands within the boundaries men- 
tioned in the lease with the exception of a 
small area of 61 acres to which the husband 
had a paramount title, and a much larger 
area in respect of which he had no title. 
Their Lordships state: “It is conceded 
that she is entitled to an abatement of rent 
applicable tothe 61 acres above referred 
to, and this has been allowed by the judg- 
ment under appeal.” As has been said, 
this was a misapprehension, Later on their 

‘Lordships proceed to discuss a clause in 
the lease on which the defendant relied, 
and say, it “may be held to cover the dis- 
pute with regard to. the 61 acres of land 
that have been duly investigated and in 
respect of which an abatement of rent 
corresponding to the area has been made.” 
They express entire agreement with the 
judgment of the High Oourt, and advise 
that the appeal should be dismissed with 
costs. They state that they are not at 
present satisfied that what they call an 
alternative ground of judgment based on 
the compromise is well founded, but express 
no final opinion upon the matter, The 
Order in Council dated the 17th December, 
1924, as drawn up, directs that the appeals 
should be dismissed and the decrees of the 
High Oourt, dated 3let May, 1921, and the 
27th February, 1922, be affirmed. [t appears 
to their Lordships plain that this Order 
does not carry out the intention of the 
members of the Board as expressed in their 
judgment. In the first place it affirms the 
decree of the 3lst May, 1921, which gave 
the defendant an abatement in respect of 
the larger tract as well as the decree of 
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the 27th February, 1922, which disallowed 
that abatement. In the second placa their 
Lordships clearly intended the defendant 
to receive an abatement in respsct of the 
61 acres, and would not have affirmed 
absolutely the decree of the 27th February, 
1922, had it been brought to their notice that 
it did not give the defendant the abatement 
to which they thought sho was entitled. 
The jurisdiction of the Board te recom- 
mend the alteration of a former Order in 
Council on the ground that by inadvert- 
ence it does not give effect to the intention 
of the Board as expressed in their judgment 
is undoubted. It appears to their Lord- 
ships that it should be exercised in the 
present case in order not to defeat the 
manifest rights of the defendant which 
were intended to be effectuated by the 
former decision of the Board. 

Once this is made clear the position of 
the parties in the present suits is free from 
doubt. The present appeals are in respect 
of suits for rent brought in continuance of 
the suits which reached the Privy Council. 
The first was brought on the 26th March, 
1919, for rent for the year 1918-19. The 
second on the 2ist March, 1923, for the 
three years 1919-20, 1920-21, 1921-22. The 
appellant in the second suit is a member 
of the tenant’s family, in whom, by arrange- 
ment between themselves, the tenure is 
vested. The defendant in the suits raised 
all the defences which were set up in the 
former suits. They stood over for ultimate 
decision until the hearing by the Privy 
Council. After that decision the only 
defence relied on was the claim for abate- 
ment as to the 61 acres. The learned Bub- 
ordinate Judge thought that the judgment 
of the Privy Oouncil justified him in giving 
effect to the claim for abatement, and 
awarded interest on the balance, pendente 
lite, at 6 per cent, per annum. On appeal 
to the High Uourt the learned Judgesfrelied 
on the terms of the ultimate decree, refus- 
ed abatement and allowed interest, pendente 
lite, at 12 per cent. The defendant appeals 
from this decision both as to the abatement 
and as to the interest. It follows from 
what has been said that the defendant is 
entitled to the abatement asked. As to 
the interest, the amount to be allowed is 
very largely a matter of judicial discretion, 
and their Lordshipssee no reason for inter- 
ference with the discretion exercised by 
the. Subordinate Judge. Their Lordships 
are of opinion that the Order in Council, 
dated the 17th December, 1924, should be 
amended by deleting the words “the 
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decrees of the High Court of Judicature at 
Fort William in Bengal dated respectively 
the 3lst day of May, 1921, and the 27th 
day of February, 1922, affirmed,” and sub- 
stituting therefor the words “the decree 
of the High Court of Judicature at Fort 
William in Bengal dated the 27th day of 
February, 1922, ought to be varied by 
allowing the appellant an abatement of 
rent and interest in respect of 61 acres of 
land and subject to such variation ought 
to be affirmed,” Inthe appeals they are of 
opinion that the appeals should be allowed 
and the decree of the Subordinate Judge 
dated the 13th May, 1925, be restored. In 
the circumstances they de not think that 
either party is entitled to costs either in 
the High Gourt or befora the Board. 
They desire to add that Counsel for the 
appellant very properly intimated that his 
client would not seek to recover any moneys 
which may have been paid to the plaintiff 
under the decrees affirmed by the Privy 
Council, and they recommend the variation 
of the Order subject to this condition. 
Their Lordships will humbly advise His 
Majesty accordingly. 

BNE ct Appeals allowed. 
.. Solicitor for the Appellants.—Messre, W. 
W. Box & Co. 


PRIVY COUNCIL. 

APPEAL Faom TAH Maneras Hian Court, 
February 10,1931, 
‘Present:—Lord Macmillan, Sir John Wallis, 
and Sir George Lowndes, 

PAKALA VENKANNA AND oTHERS— 
—DEFENDANTS— APPELLANTS 
versus 

SRI RAO SWETAOHALAPATI 
RAMAKRISHNA RANGA RAO BAHADUR 

GARU—P taintirr— RESPONDENT, 
Hasements—Right to take water for raising second 
crop and to construct dam, when necessary—Long 
-user—Presumption of lawful origin—Ineffectual op- 

position, effect of —Inamdar's rights. 

The right to take from a channel such water as is 
reasonably required for the cultivation of a second 
. crop ofthe customary character upon a certain area 
of land and for this purpose to construct, whenever 
necessary, a temporary groyne of the required length 
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in the bed of the channel is not of too indefinite a 
character to be eapable of aequisition by prescription. 
[p. 315, col. 1.] i 

Beeston v. Weate (2), followed. 

Where it is established that for a long period of 
years such a right was exercised by the inamdars of 
a village, a lawful origin must be ascribed to such 
user. [p. 314, col. 2.] 

Sucha right may well depend noton the terms of 
the grant but upon the circumstances under which 
it was made. [ibid] l 

Pwllbach Colliery Co. v. Woodman (1), referred to. 

Ineffectual opposition to the exereiss of what is 
claimed to bea right is evidence rather in support 
ofthe right than of its non-existenee. [p. 315, col. 


2.) 
. Messrs. L. De Gruyther, K. Cand K.V. L. 
Narasimham, for the Appellants, ` 

Messrs. A. M. Dunne, K. C. and B. Dube, 
for the Respondent. 

JUDGMENT. i 

George Lowndes.—The dispute in 
this appeal is as to the rights of the parties 
over an irrigation channel known as the 
Syanna Batte in the Vizagapatam District 
of Madras. 

The plaintiff, the respondent before the 
Board, is the Raja of Bobbili within whose 
zemindari is situated thevillage of Regidi 
which is served by the Sayanna Batte 
together with other villages dependent 
upon the same supply. The plaintiff in- 
stituted his suit on the 25th June, 1917, 
against the appellants who are inamdars 
of the village of Amidalavalasa. They own 
150 acres of cultivated land abutting on 
the south side of the Sayanna Batte. The 
Raja claimed a declaration that the appel- 
lants had no right to take water from the 
Sayanna. Batte for irrigating their land, 
and a perpetual injunction. 

The array of defendants originally includ- 
ed also the inamdars of the neighbouring 
village of Rajayavalasa, but on objection 
that the suit so framed involved a misjoin- 
der of parties, their names were struck off, 

The Bayanna Batte is fed bya cut from 
the Nagavalli river which lies to the north. 
Owing, it is said, to achange in the course 
of this river an old channel communicat- 
ing with it became ineffective, and in or 
about the year 1864 the Raja opened a new 
cut some way to the west of the old com- 
munication, and brought the river water 
into the bed of a hill stream called the 
Desura Gedda which, running from west 
to east, joined up with the old Sayanna 
Batte. The bed of this stream was en- 
larged to take the additional flow, and the 
whole channel from the Nagavalli river 
onwards is now known as. the Sayanna 
Batte. A considerable portion of the new 
cut and the enlarged bed ran through the 
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village lands of Rajayavalasa which are” 


immediately to the west of Amidalavalasa. 
The work was carried out by the Raja and 
the channel has ever since been repaired 
and maintained by him. 

_ The appellants alleged that the Desura 
Gedda had previously been a source of ir- 
rigation to their lands, but this question 
was not putin issue in the suit and the 
trial Court expressed no opinion upon it. 
It is, however, their Lordships think, clear 
that the cut from theriver and the east- 
ward extension and enlargement of the bed 


of this stream could only have been car-. 


ried out with the consent and goodwill of 
the inamdars of Rajayavalasa and Amidala- 
valasa, and upon the understanding at least 
that they would acquire some benefit from 
it. Subsequent events seem to show that 
this was in fact the case. 

There has been ever since the extended 
Sayanna Batte came into operation a second 
and smaller channel called the Uppaya 
Batte, which takes off from the Sayanna 
Batte at some point in the Rajayavalasa 
lands, and carries water down to the 
lands of the appellants, This was admit- 
tedly constructed and kept up by the appel- 
lants, and was their only source of supply 
from the Sayanna Batte. The off-take was 
at such a level that when the larger channel 
was fairly full (which would ordinarily 
be the case between September and Decem- 
ber) a natural flow to the appellants’ lands 
‘was ensured. It was during this season 
that what has been generally spoken of in 
the case as the “first crop” was raised on 
the appellants’ lands. In February and 
March, when the “second crop” was due, 
the level of the water in theSayanna Batte 
would ordinarily be below that of the off- 
take, and when this occurred no water would 
flow into the Uppaya Batte unless means 
‘were taken to raise the water-level above the 
‘sill of the smaller channel, The desired 
result was then attained by the erection in 
the bed of the Sayanna Batte of a chap- 
pakatu or temporary groyne which was 
‘carried up-steam to such a point as would 
ensure a flow down the Uppaya Batte. 
The length of the chappakatu would 
obviously vary with the height of the 
water in the Sayanna Batteat the time 
when the irrigation flow was required. In 
lean years a length of 400 yards or even 
more seems to have been necessary; when 
the river supply was more abundant a much 
shorter length would be sufficient: or it 
.might be in exceptional seasons that no 
chappakatu at all would be needed. The 
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yasult in every case in raspect of the 
flow tothe appellants’ lands, as their Lord- 
ships understand the position, would be the 
same, the extent of the artificial dam being 
only what was required to produce a 
reasonable flow of water through the off-take 
into the Uppaya Batte, and the measure of 
the water so taken being in effect a constant 
one, viz., the amouut of water required for 
the appellants’ second crop cultivation. 

In the course of the hearing of the suit 
the Raja seems to have realized that he 
could not hops to maintain his exclusive 
right to all the water which came down 
the Sayanna Batte, and he accordingly con- 
ceded to the appellants the right to take 
so much water as would naturally flow 
over the sillof the off-take into the Up- 
paya Batte,which meant the water for 
their first crop, and the dispute before 
their Lordships is confined to the appel- 
lants’ right to erect a chappakatu to in- 
duce an artificial flow when the level of 
the Sayanna Batte was below the sill of 
the off-take. The real dispute, therefore, is 
as to what may becalled the second crop 
water, 

The appellants claimed a right, based 
upon an agreement come to when the en- 
larged Sayanna Batte was constructed, 
or alternatively upon long user, to take 
sufficient water for both their creps, and 
their Lordships have no doubt that, if they 
had this right in fact, the erection 
of the chappakatu was a reasonable and 
customary method of exercising it when 
the natural flow down their own channel 
ceased. It is in evidence that similar 
means were regularly adopted by the Raja 
to produce the necessary flow from the 
Nagavalli river (which is the property of 
Government) into the Sayanna Batte. 

It is, perhaps, unfortunate that the ques- 
tion of agreement was not gone into in 
this suit. There was another suit filed by 
the appellants against the Secretary of 
State complaining of the levy upon them 
of watercess. In that suit the appellants 
claimed free right to the water under the 
Raja from whose zemindarz their agraharam 
tenure was originally derived. It was there 
held that no right by agreement was prov- 
ed, but this finding would clearly not be 
binding as between the present parties. 
Subsequently to the decision of this issue, 
which was confirmed on appeal, the Reja 
was joined as a party end the 
suit was remanded for trial on the alterna- 
tive claim by prescription. From that 
time onward both suits were heard to- 


- are 
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gether and the evidence as to prescription 
was by consent treated as common to both. 
The issue as to agreement was not gone 
into as between the appellants and the Raja, 
but in the words of the High Court’s judg- 
mentin the present case, it was regarded 
as “finally negatived” in the suit against the 
Secretary of State, Their Lordships think 
that once the right is conceded to the ap- 
pellants to take some water from the 
Ssyanna Batte the question of the agree- 
ment pleaded might well assume a different 
aspect. The point, however, has not been 
pressed before the Board and it is not 
_ necessary to pursue the question further, 

except in so far as concerns the user of the 
water by the appellants for a second crop, 
which they assert has been so long continu- 
ed that it ought to be presumed to have had 
a lawful origin. In their Lordships’ opinion 
this question must depend upon the establish- 
ment by the appellants of two facts, viz.,: 
(1) that they have regularly grown a second 
crop, and (2) that no other source of water 
was available to them for this purpose 
than that of the Sayannea Batte. If both 
these facts are proved their Lordships 
think that the somewhat tardy admission 
by the Raja of a prescriptive right to water 
in thecase of the first crop would go far 
to support a similar right in the case of the 
second crop. 

The District Judge delivered his judg- 
ment in the present suiton the 27th July, 
1922, He said that the main question 
before him was as to the prescriptive right of 
the appellants to the water of tbe Sayanna 
Batte. Upon a careful consideration of 
the evidence his conclusion was as follows: 
“It is fully established, both by the plaintiff's 
witnesses and the documents exhibited by 
the defendants, that water has been regu- 
larly taken for the raising of a second crop, 
Apart from the Uppaya Batte, there is no 
other source from which watercould have 
been taken in the dry season.” 

In the Court of Appeal Phillips, J., was 
of opinion that there was “really no evidence 
to show that second crops were raised 
every year,’ but their Lordships are satisi- 
ed upon the examination of the evidence 
before them that the conclusion of the 
District Judge upon this point is correct. 
That second crops were regularly grown is 
admitted by several of the Kaja’s witnesses; 
the. case made by them was not that no 
second crops were raised, but that the water 
for them was taken by permission of the 
Raja, References to a second crop 
to be found in documents form- 
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ing part of the record which go back 
to 1870, and thereis no reason to suspect 
their genuineness. It is also not disputed 
before the Board that from 1207 onwards 
the appellants’ lands were assessed by Gov- 
ernment for a second crop. 

The same learned Judge suggests further 
that water for the second crop might have 
come from certain tanks on other land 
of the appellants, or. possibly from a hill 
stream running from south to north,which, 
though it at one time dicharged into the 
Uppaya Batte, was for many years before 
the suit carried over it by an artificial 
duct. With regard to the tanks, their Lord- 
ships think that it is established that they 
would ordinarily be dry in the seconi-crop 
season. The District Judge visited the site 
and was satisfied that this would be so. 
With regard to the hill stream, it is clear 
that from about the year 1895 it could not 
have been used for irrigation purposes, and 
there is no evidence that it had ever been 
an effective source of second-crop water. 
It would also seem reasonably clear that if 


-there were other sources of water available 


for the second crop, they would have been 
at least equally available for the first crop, 
and there would have been no reason for 
the construction of the Uppaya Batte at 


Their Lordships are, therefore, of opinion 
that ithas been satisfactorily established that 
for a long period of years—probably 
ever since the Uppaya Batte was construct- 
ed—second crops have been grown by the 
appellants upon the 150 acres in question 
with water taken from the Sayanna Batte, 
and itis admitted that this could.not have 
been effected in ordinary years without 
the erection of a chappakatu to cause a flow 
down the smaller channel. Such long con- 
tinued user must,in their Lordships’ opin- 
ion, be ascribed to alawful origin, the 
probability of which is supported by the 
circumstances under which the two 
channels were constructed, and the relations 
between the parties. The only evidence 
upon the present record of an arrangement 
having been come toin the sixties is no 
doubt the evidence of user, but that on 
the view which their Lordships take, is 
sufficient to raise the necessary presump- 
tion in the appellants’ favour. The right 
may well depend not on the terms of the 
grant but upon the circumstances under 
which it was made: (see per Lord Parker in 
Pwillbach Colliery Co. v. Woodman (1). 


(1) (1915) A. O. 634 at p. 646; 84 L. J. K, B.874; 1) 
L. T. 10; 31 T. L., R, 271. 7 
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The right which the appellants claim 
was, their Lordships think, acquired, or in 
any case the relation out of which it arose 
was created, before the passing of the 
Indian Easements Act, 1882. Accordingly, 
even ifit be assumed, which their Lord- 
ships are not to be taken as in any way 
deciding, that the Easements Act would 
otherwise have been applicable, therights 


of the parties here do not depend upon_ 


the provisions of that Act (sees, 2 (c) ), and 
it is unnecessary to discuss the various 
problems which it is suggested would arise 
under it. 

The learned Judges of the High Court, 
founding upon the Act, seem to have 
thought that the right claimed by the 
appellants was of too indefinite a character 
to be capable of acquisition by prescription. 
Their Lordships do not feel this difficulty. 
The right which they hold to be established 
“is the rightto take from the Sayanna Batte 
such water as is reasonably required for 
the cultivation of a second crop of the 
customary -character upon the 150 acres to 
which the dispute refers, and for this pur- 
pose to construct, whenever necessary, a 
chappakatu of the required length in the 
bed of the Sayanna Batte. An equally 
indefinite right was established in Beeston 
v. Weate (2), There the plaintiff had been 
in the habit of going on the defendant's 
land for the purpose of damming a brook 
“at such times as the lowness of the water 
in the brook rendered it necessary,” so as 
to force the water into an artificial channel 
which ran across the defendant's land to 
the plaintiff's land. The water was used for 
the plaintifi’s cattle, but it was not always 
available, as at certain seasons of the year 
it was used by the occupiers ofthe defend- 
ant’s land for irrigation. The indefinite- 
ness of the right todam the brook when 
necessary and to take the water when 
available was.not considered to be any bar 
to its acquisition by prescription. 

Much has been made in argument of 
certain cccurrences which took place in 
1888 and 1:07 respectively. In 1888 the 
Raja's agents dammed the off-take of the 
Uppaya Batte. The appellants complained 
and the dam was removed. Their Lordships 
do not think that this incident throws any 
light on the question before them seeing 
that the appellants’ right to the natural 
flow down the smaller channal is now 
admitted. 


(2) (1856) 5 El. & Bl, 986; 25 L. J. Q. B. 115; 2 Jur, 
N. 8. 540; 4 W. R. 325; 26 L. T. (o. 8.) 272; 103 R. R. 
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In 1967 water was apparently short and 
objection was taken to the chappakatu. 
The Raja’s people removed it twice; each 
time it was re-erected by the appellants; 
the Raja’s agent applied to the civil autho- 
rities to allow him Police assistance to 
remove it again, but this was refused: the 
Raja was referred to a civil suit to establish 
his right, but no suit was filed, and the 
chappakatu remained. Their Lordships 
cannot think that this incident in any 
way weakens the case of the appellants, 
Ineffectual opposition to the exercise of 
what is claimed to be a right is evidence 
rather in support of the right than of its. 
non-existence. 

Much ofthe judgment of the High Oourt 
is devoted to consideration of the evidence 
as to the erection of the chappakatu. Ac- 
counts were produced by the appellants in 
which the costs of maintaining the Uppaya 
Batte appeared. Only one item in these 
refers specifically to a chappakatu viz., a 
debit in 1897 of 12annas for the purchase 
of weeds (or grass) “for chappakatu at the 
The learned Judges 
thought that the absence of other entries 
militated strongly against the regular 
erection of these dams, Their Lordships 
do not agree. It is not the ease of the Raja 
that a chappakatu was only erected in 1897: 
it is admitted that it was erected in many 
other years (notably, for instance, in 1907), 
but, as his witnesses say, by permission. 
The explanation would rather be that this 
was the only occasion on which it was 
found necessary to purchase materials for 
it. Having regard to the temporary charac- 
ter of the dam, it is, their Lordships think, 
clear that the msin item would be for labour 
and this is regularly debited, though not 
specifically in respect of the chappakatu. 
Such materials as would be required would 
ordinarily be available on the spot. 

With regard to the plea of permissive 
user, the only documentary evidence by 
which it is supported is a petition dated 
the 26th February, 1888, to which some of 
the appellants were parties. Their Lord- 
ships think that this document was rightly 
discounted by the District Judge for the 
reasons given in thie judgment. The 
principal appellant, the owner of the Chidi- 
kada estate, was not a party to it, The 
oral evidence for the Raja is vague and 
unconvincing. 

A quéstion was also raised as to certain 
tampara or low-lying lands which forme. 
part of the appellants’ 160 acres, and it was 
urged that for these irrigation was un- 
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necessary. Their Lordships do not think 
that any special exception should be made 
in respect of them. It is obvious that if 


the channel water is not required for their 


cultivation in any particular year it will 
not be used. 

The only remaining matter with which 
their Lordships need deal is a question of 
boundary. The Raja in his plaint claimed 
a declaration that the boundary between 
his village of Regidi and the appellant’s 
village of Amidalavalasa was the south 
bank of the Sayanna Batte, which meant in 
effect that the whole bed of the channel was 
in his estate. The District Judge decided 
against him, holding, in accordance with 
the result of a recent Government survey, 
that his boundary was the north bank. 
The High Court, by way of compromise, 
fixed the boundary line as the middle of the 
channel. Thisdecision was challenged by 
the appellants before the Board, but at 
their Lordships’ suggestion the point was 
. not pressed, and it was eventually agreed 
that this part of the judgment ofthe High 
‘Court, which, in their Lordships’ opinion, 
` does substantial justice between the parties, 
‘should stand. 

For the reasons given their Lordships are 
of opinion that the appeal should be allow- 
ed: that onlyso much of the decree of the 
High Oourt dated the 17th November, 1925, 
as declares the boundary between Regidi 
“and Amidalavalasa, should stand, and that 
for the rest the respondent’s suit should 
-be dismissed, and they will humbly advise 
‘His Majesty accordingly. The respondent 
must pay the costs in India and before this 
Board. 

A. Appeal allowed, 

Solicitors for the Appellants,—Messrs. 
Chapman, Walker & Shepherd, 

Solicitor for the Respondent.—Mr. 
5, L. Polak, 


ZAHIR-UL-BAID-ALVI 9, LACHHMI NARAYAN, 


Hy. 
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` PRIVY COUNCIL. 


APPEAL FROM THE NaGPor JUDICIAL 
COMMISSIONERS Court, 


February 5, 1931. 


Present :—Lord Blanesburgh, Lord 
Macmillan and Sir George Lowndes, 


Moulvi ZAHIR-UL SAID ALVI— 
PLAINTIFF — APPELLANT 


versus 


Rai Sahib Seth LACHHMI NARAYAN— 
DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XX,r. 6— 
Consent decree—Form—Decree must show that itis 
based on consent. 

Where a decree, or any partof a decree, is passed 
by consent of parties it should always so appear on 
the face of the decree when drawn up. [p. 318, col. 2.] 


Mr. H. R. A. Majid, for the Appellant. 
Messrs. L. DeGruyther, K. O., and J. M, 
Parikh, for the Respondent. i 


JUDGMENT. 


Sir George Lowndes.—This appeal 
was heard in November last and their 
Lordships took time to consider the form 
in which their humble advice should be 
tendered to His Majesty. 


It appeared at the hearing. that the final 
judgment delivered by the Judicial Oom- 
missionere, before whom the case came in 
appeal, was a judgment by consent of the 
parties, and their Lordships enquired of 
Counsel appearing for the appellants how, 
in face of this fact, he could ask the Board 
to interfere. Counsel did not then contest 
the consent, but contended that a point 
which had been the subject of decision at 
earlier stage of thecase was still open to 

im, < 
When thecase was set down for judg- 
ment afresh application was made to their 
Lordships in connection with this point 
supported by an affidavit of the appellant 
which had been sent from India, In this 
itis alleged that there had in fact been 
no consent to the judgment above referred 
to, and that the statement tv that effect by 
the Judicial Commissioners was a mistake, 


Thejudgment was in the following 
terms :— ; As 
l. After considerable argument and 


some unavailing efforts to come to some 
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settlement which would avoid future liti- 
gation, it is now agreed among the parties 
to this appeal that the foreclosure decree in 
favour of the plaintiff should cover the 
whole village of Urdhon, that defendant 
No, 1 should be allowed an opportunity to 
redeem in order to secure the payment of 
his charge on the income of the village 
and that the amount of the charge cannot 
suitably be determined in thissuit. Both 
parties agree that the decree of the lower 
Court should be set aside and a decree on 
these lines substituted for it, 


_2. The only questions for the determina- 
tion of this Oourt are the amounts which 
should be added to the lower Court's 
decree on account of interest and costs. As 
regards interest the last ground in the 
memorandum of appeal has not been pressed 
and the plaintiff-appellant and the first 
respondent have .left the point to the 
discretion of the Court. The principal 
amount was Rs. 5,000 advanced in 1908 
and bore compound interest at 14 per cent. 
per mensem, The lower Court has allowed 
enly simple interest at 6 per cent, per 
annum from the date of suit (15th Septem- 
ber, 1920), to the last date fixed for redemp- 
tion (28th February, 1925) and has given a 
decree for asum of Rs. 16,475-2-0, exclusive 
of costs. This amount has not been chal- 
lenged and we consider it fair to allow this 
sum, with further simple interest at 1 per 
cent. per mensem on Rs. 16,475-2:0 from 
28th February, 1925, to 2lst April, 1927, the 
date we now fix for redemption, 


3, As regards costs, the efforts of defend- 
ant No. 1, first to defeat this mortgage 
entirely and then to establish a charge 
which would defeat it very largely, have 
been unavailing, and the plaintiff is entitl- 
ed to add to the amount due on his 
mortgage the total of his expenses through- 
out this litigation. The defendant No.1 
must bear hisown costs throughout. 


4. The decree of the lower Court is set 
asideand a preliminary decree for fore- 
closure will be drawn up — 

(1) against all five defendants ; 

(2) covering the whole of Mauza Urdhon; 

(3) for the amount permitted by paras. 2 
and 3 above ; 

_ (4) fixing 21st April, 1327, as the last date 
for redemption ; 

(5) declaring that the village is subject 
to a charge of an unascertained amount 
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held by defendant No.1 Maulvi Zahirul 
Saheed Alvi, 

Under ordinary circumstances their Lord- 
ships would not hesitate to take the state- 
ments contained in this judgment as correct 
and would refuse summarily such an appli- 
cationasis now made to them. But the 
circumstances in the present case are 
peculiar. 


It appears from the proceedings that the 
appeal was partly heard by the Judicial 
Oommissioners on the 5th October, 1926, 
and then adjourned to the 13th “as there 
isa chance of a compromise.” It came 
before the Court again on the last-men- 
tioned date when, as appears from the fly- 
sheet, the attempted compromise breke 
down. Judgment was then reserved. The 
record discloses nothing except the judg- 
ment set out above of the 21st October. 

A formal decree of the same date was 
drawn up in the ordinary course which 
recites only the hearing of the 5th October, 
makes no reference at all to the 13th or 
to any consent of parties, but proceeds to 
set aside the decree of the lower Oourt and 
in lieu thereof passes & decree in conform- 
ity with the effective terms of the judg- 
ment, 


The matter did not end here. On the 
7th January, 1927, the present appellant 
applied to the Judicial Commissioner's 
Court for leave to appeal to His Majesty in 
Oouncil against the decree of the 21st Octo- 
ber, 1926. This was opposed by the respond- 
ent, but whether on the ground that the 
decreeof the 21st October was by consent 
or not their Lordships do not know. All 
that the learned Judicial Oommissioners 
say in deciding that leave to appeal should 
be granted is “as the other party chose to 
oppose the application, on grounds so 
untenable that they do not require to be 
mentioned, he must pay the costs of the 
applicant.” 


Thereafter on the 16th June, 1927, the 
respondent presented a memorandum of 
cross-objections to the same decree, and on 
the 15th August, 1927,a certificate was 
issued in the usual form under s. 110 0f the 
Oivil Procedure Code. 


The respondent did not proceed with his 
cross-objections, and in his printed case 
before the Board rested his defence to the 
present appeal solely on the ground that 
the decree appealed from being by consent 
was not open to challenge. Their Lord- 
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ships’ have not thought it necessary to 
give the respondent an opportunity of 
answering the affidavit of the appellant at 
this stage of the proceedings, 


Under these circumstances which their - 


Lordships have characterised, not without 
reason, as peculiar, it is impossible for 
them to accept without further question 
the affirmation by the judgment of the 
Judicial Oommissioners that the decree 
they were about to pass was a decree by 
consent of parties. Ifit was so in fact, it 
clearly could not be challenged by way of 
appeal, and the certificate should have 
been refused. 


If the recital of consent was in some way 
erroneous, as the appellant now alleges, it 
is equally clear that no judgment upon the 
merits has been pronounced by the Court 
of the Judicial Commissioner, and the 
appeal must be reconsidered by them and 
dealt with in the ordinary way. 


Under these circumstances their Lord- 
ships feel constrained, lest some injustice 
may unwittingly be done by them, to 
remit this appeal to the Oourt of the Judi- 
cial Commissioner, with a copy of the 
affidavit of the appellant for consideration 
of the matter now raised and a report there- 


on. 


If the learned Judicial Commissioner is 
able to report that the statements in the 
judgment of the 2lst October, 1926 are, 
as their Lordships would in all ordinary 


cases assume, entirely correct, the appeal . 


will be returned to this Board and disposed 
of by their Lordships in due course. 

If, however, by some mischance, a mistake 
has been made and no consent of parties 
was given, the appeal will be set down 
again in the Judicial Commissioner's Oourt 
and a proper judgment delivered and 
decree passed, and the Judicial Oommis- 
sioner will so report to this Board. It will 
be open to either party to appeal against 
any new decree so passed subject to the 
usual conditions governing appeals to His 
Majesty’s Council, without filing a new 
record. 


Their Lordships would in any case call 


the attention of the Judicial Commissioner - 


to the provisions of O. XX, r. 6 of the First 
Schedule to the Oivil Procedure Oode,which 
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requir that “the - decree shall agree with 
the j/dgment.” Their Lordships feel no 
dou” ¿that where a decree, or any part ofa 
decree, is passed by consent of parties, it 
should always soappear on the face of the 
decree when drawn up. 


If the objection now urged by the appel- 
lant to the judgment of the 2lst October, 
1926, has any foundation in substance, it is 
clear that the proper steps should have 
been taken by him in India to rectify it. 
He must, therefore, pay, in any event, the 
costs ofthe present application. Any fur- 
ther costsincurred in India will be dealt 
with by this Board upon the report of the 
Judicial Commissioner. Their Lordships 
will humbly advise His Majesty that an 
order should be made in the terms of this 
judgment. 

A. Order accordingly. 

Solicitors for the Appellant,—Messrs, 
Francis & Harker. 

Solicitors for the Respondent,—Messrs, 
T. L, Wilson & Co. 


PRIVY COUNCIL. 
AFPEAL FROM THE MADRAS Hrem OovRrT, 
February 11, 1981. 


Pr/ sent :—Lord Atkin, Lord Thankerton,; 
Lord Macmillan, Sir George Lowndes, 
and Sir Dinshah Mulla. , 


KRISHNA RAO—AppELLANT 


versus 


SUNDARA SIVA RAO AND 0TEBAB— | 

| — RESPONDENTS. ie 
Hindu Law—Adoption—Deed declaring that adoptée 
shall be entitled to executant’s entire property as son— 


1811, Ó. 1981 


Absence of actual adoption—Validity of deed as Will— 
— Registration as adoption deed, effect of. 


_A few months before his death 4 Hindu, while he was 
ill, executed a document in favour of defend- 
ant No. 2, his wife's sister's son, the material 
portion of which was as follows: “As I have 
had no issue I have brought you up while you 
were young and have adopted you and celebrated 
your Upanayanam,etc., and have chosen you as a 
son : so I have communicated this fact tothe Revenue 
Authorities and got your name registered for the 
office of the Karnam held by me. Further, you shall 
be my son and you shall be entitled to my entire 
Property asa son.” The document was registered 
in Book IV, ‘Miscellaneous Register.’ There was in 
fact no adoption of defendant No. 2, The High Court 
held that the document was neither a Will nora de 
presenti conveyance of the properties, but was merely 
an “adoption deed,” which conferred no title on đe- 
fendant No. 2. -On appeal: 

Held, that the document did not convey anything 
de presenti and could not be treated asan act of 
adoption or as an authority to adopt, but clearly 
referred to succession to the writer's entire property 
on his death and had testamentary in favour of defend- 
ant No. 2. [p. 320, cols. 1 & 2,] 

Held, further, that the fact that the document was 
not registered in Book No. III as a Will was insuffici- 
ent tooutweigh the terms of the document itself and 
other surrounding circumstances. jp, 320, col, 2.] 

Under the Hindu Lawa document could notof itself 
constitute adoption. A formal ceremony is necessary 
for that purpose, [p. 320, col. 1.] 


Mr, P. V. Subba Rao, for the Appellant. 
JUDGMENT. 


Lord Thankerton.—This appeal re- 
lates tothe succession to the immoveable 
property of the late Krishna Rao, a Brah- 
min anda Karnam, who died on the 20th 
April, 1913, without issue, but leaving a 
widow, 


The suit was instituted on the 16th De- 
cember, 1918, by Kruttiventi Surayya, who 
admittedly is the nearest reversioner to the 
estates after the death of the widow, against 
the widow, as defendant No. 1, Vempati 
Satyanarayanamurti, as defendant No. 2,and 
‘other defendants, who were the purchasers 
under two deeds of sale and the mortgagee 
under a mortgage-deed executed by defend- 
ant No. 2 in the years 1914 and 1916. De- 
fendant No. 2 is now dead, and is repre- 
sented by the appellant. 


A few months before his death the late 
Krishna Rao, while he was ill, executed a 
document in favour of defendant No. 2, who 
was a son of his wife's sister, and whom he 
had brought up. Thematerial part of that 
document (Ex. I), whichis dated tha 16th 
December, 1912, is as follows :— 

“As I have had noissues i have brought 
you up while you were young and have 
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_adopted you and celebrated your Upanaya- 


nam, etc., and have chosen you asa son ; 80 
I have communicated the fact to the Reve- 
nue Authorities end got your name register- 
ed for the office of the Karnam held by me. 
Further, you shall be my son and you shall 
be entitled to my entire property as a son.” 


The deceased presented the document 
for registration, and it was registered in 
Bock IV, “ Miscellaneous Register,” on the 
Z3rd December, 1912, under the Registra- 
tion Act, XVi of 1948, 


After the death of Krishna Roa mutation 
was effected in the name of defendant No. 
2, and he entered on possession of the pro- 
perties of the deceased, In 1914 defendant 
No. 2 sold two portions of the properties and 
in 1¥i6 he borrowed morey on mortgage ; 
it has been held by both Courts below as 
established that the proceeds of these sales 
and the mortgage were applied by him in 
discharge of debts of the deceased, 


In this suit the plaintiff asked for a dec- 
laration (a) that the adoption alleged by de- 
fendant No. 2 was not true and valid, and 
(b) that the sale-deeds and mortgage were 
aa and could not bind the plaintifi’s 
right. 


It is now undisputed that there was in 
fact no valid adoption of defendant No, 2 
by the.deceased, but the SubordinateJudge 
of Masulipatam, who tried the case, appears 
to have held that the document was valid 
and operative to convey the properties to 
defendant No.2 and that, as the plaintiff 
had failed to have it set aside within three 
years from 1913, when he came to know of 
it, he was barred by limitation from main- 
taining the present suit, He, therefore, on 
the 15th November,1920, dismissed the suit, 
The learned Judge does not express any 
view as to whether the document is of a 
testamentary character. 


On an appeal by the plaintiff the High 
Court of Judicature at Madras held, on the 
lst October, 1924, that the document was 
neither a Will nor a de presenti conveyance 
of the properties, but was merely an “adop- 
tion deed,” which conferred uo title on de- 
fendant No.2 and remitted to the Subordi- 
nate Judge, to submit findings as to whe- 
ther the deeds of sale and the mortgage- 
deed were binding on the plaintiff and 
whether the sliences were entitled to com- 
pensation for , any improvements made by 
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them on the properties. The learned Subor- 
dinate Judge, on the 8th July, 1925, pro- 
nounced findings to the effect that the deeds 
“were not binding on the plaintiff and that 


the alienees were not entitled to any com- 


pensation. By formal decree, dated the 
` 12th October, 1926, the High Oourt accept- 
ed the findings, and ordered and declared 
the alleged adoption of defendant No. 2 was 
not true and valid, and that the deeds were 
not binding onthe deceased plaintiff's re- 
presentatives after the death of the widow, 
defendant No. 1, the question of any equi- 
ties that might arise when the deceased 
plaintiff's representatives should seek to 


obtain possession of any of the lands sold | 


“ under these sale-deeds being left open. 


The present appeal is taken by the appel- 
lant as representing defendant No, 2 against 

: the decree of the 12th October, 1926. At 
the hearing before their Lordships the 
respondents were not represented, and the 
“ main contention of the appellant was that 
the document of the 16th December, 1912, 
was of a testamentary nature and entitled 
the appellant to the succession irrespective 

' of the question of adoption, although the 
upbringing of the appellant by the late 
Krishna Rao was a circumstance to be re- 
garded in considering whether the docu- 


ment was intended to have testamentary 


effect. 


In their Lordships’ opinion the docu- 
ment does not purport to convey anything 
de presenti, and, further, it cannot be read 
either as being itself intended as an act of 
adoption or as being an authority to adopt. 
The writer, a Brahmin and a Karnam, must 
have been well aware that the document 

- could not of itself constitute the adoption 
- —a formal ceremony being essential for 
- that purpose—and its terms refer to adop: 
tion in the past tense and cannot be read as 
an authority to adopt in the future. More- 
‘over, itis reasonable to assume that the 
writer must have been fully aware of the 
fact, now admitted, that no actual adoption 


had taken place, and also to assume that his ` 


anxiety was to do all he could to secure the 
succession of defendant No, 2, whom he had 
brought up and treated as a son, to his office 
as Karnam, which would open on his death. 
“The writer was ill- at the time and died 
“ about four months later. Their Lordships 
are of opinion that the last sentence of the 
document clearly refers to succession to the 
writer's entire property on his death and 
bas testamentary effect in favour of defend- 
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ant No. 2, who is now dead, and is represent- 
ed bythe appellant. Thedocument, having 
been executed in the mofussil is outside th® 
Hindu Wills Act, and requires no formalities» 
While it is true that a Will should be re- 
gistered in Book No. 3, this point is insuffi- 
cient, in their Lordships’ opinion, to out- 
weigh the terms of the document itself and 
the other surrounding circumstances. 


Accordingly their Lordships will humbly 
advise His Majesty that the appeal should 
be allowed, that the decree of the Sub- 
ordinate Judge of the 15th November, 1920, 


. should be restored, the appellant's costs in 


this appeal, and in the High Court to be 
paid by respondents Nos,! to din this 
appeal. 


A. Appeal allowed. 
Solicitor for the Appellant.—Mr. Hy. 5. 


L, Polak. 


"1311. 6, 193i 


PRIVY COUNCIL. 
APPEAL FROM TAB Patna Hian O0URT, 
December 16, 1930, 
Present :—Lord Blanesburgh, 
Lord Macmillan, Sir Lancelot Sanderson 
and Sir George Lowndes. 

Miss DOTTIE KARAN AND OTHERS 
—D5FENDANTS—APPELLANTS 
versus 
LACHMI PRASAD,SINHA AND OTAERS 


— PLAINTIFF3—RE3PONDENTS, 

Registration Act(XVII of 1908), ss. 82, 38, 87— 
Presentation—Power-of-attorney—Alteration of date 
—Presentation on altered power—Validity of regis- 
tration—Applicability of s. 87—Representation of 
authority—Estoppel against Statute~Evidence Act (I 
of 1872), s. 115, 

Section 87, Registration Act, does not apply where 
the facts of the case donot show a meredefect in 
procedure but disclose a want of jurisdiction in the 
Registering Officer. [p. 324, col. 2.) 

Where a deed is presented for registration on 
behalf of the executants by a person not duly autho- 
rised by them, the registration is invalid and the 
fact that the executants had represented to the other 
party that the person who presented it had been duly 
authorised by them cannot estcp the executants from 
challenging the validity of the registration. [p. 325 
col. 


Where a power-of-attorney executed on the 9th 
February, 1910, authorised the agent to present for 
registration a mortgage-deed which had been execut- 
ed onthe 8th February, 1910, and the words ‘8th 
February, 1910’, in the power-of-attorney were altered 
to ‘4th October, 1910' and a mortgage-deed executed 

-on the 4th October, 1910, was presented for registra- 
tion by the agent under the same power-of-attorney 
and the deed was registered by the Registering 
Officer: 

Held, that as the deed was not registered in accord- 
ance with the- provisions of the Registration Act, it 
‘was nota registered document and no mortgage was 
effected thereby. [ibid,] ; 
` Held, further, that's. 87, Registration, Acthad no 
application to the case as there wasa want of juris- 
diction in the Registering Officer. [p. 324, col. 2.] 

Appeal against the judgment of the Patna 
High Oourt, dated the yth August, 1927, set- 
ting aside the decree of the Subordinate 


4 nudge, Monghyr, dated the 20th December, 
$23, 


e 


Mr. B. Dube, for the Appellant. 
Mr. P. V. Subba Rao, for the Respondents. 
JUDGMENT. 

Sir Lancelot Sanderson.—This is 
an appeal against a judgment and decree 
dated 9th August, 1927, of the High Oourt 
of Judicature at Patna, setting aside a 
judgment and decree dated z0th December, 
1923, of the Court of the Subordinate Judge 
of Monghyr. 

The suit was brought on 12th September, 
1922, by Lachmi Prasad Sinha and his co- 
plaintifs, who are members of a Hindu 
joint family, against Christiana Benshaw 
and her daughter, Dottie Karan, claiming 
to recover Rs, 21,770-6-3 in respect of 
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principal and interest alleged to be due 
on a mortgage dated 4th October, 1910, and 
to enforce the said mortgage by sale of the 
mortgaged property. The Subordinate 
Judge dismissed the plaintiff's suit with 
costs. 

The plaintiffs appealed to the High 
Court, which allowed the appeal and made 
a decree forsale ofthe mortgaged property 
in favour of the plaintiffs. Christiana 
Benshaw died while the appeal was pend- 
ing inthe High Court, and her husband, 
Samuel Benshaw andhis daughter Mercia 
Benshaw, were added as legal representa- 
tives of the said Christiana Benshaw. 
Dottie Karan Mercia Benshaw and Samuel 
Benshaw have appealed against the deci- 
sion of the High Oourt to His Majesty in 
Oouncil. 

Ohristiana Benshaw first married Rai 
Bahadur Dhiraj Karan, an Indian Obris- 
tian. By himshe had a daughter, Dottie 
Karan, who is appellant No. 1, and a gon, 
David Karan, who died before this litiga- 
tion began. After the death of her first 
husband, Christiana married the above 


Thess two persons are 
the other appellants. Rai Bahadur Dhiraj 
Karan died on 13th December, 1895, leaving 
him surviving his widow, Ohristiana his 
son David, and his daughter, Dottie. 

The plaintiffs’ case was that after her 
marriage to Samuel Benshaw, Christiana 
appointed him her agent, and gave hima 
general power-of- attorney, dated 6th April, 
1898, that on or about 6th May, 1909, Ohris- 
tisna Benshaw borrowed Rs, 500 from 
Lachmi Prasad Sinha on a note of hand; 
that as she required a further advance she 
arranged with Lachmi Prasad Sinha 
through her husband and agent, Samuel 
Benshaw, that he should advance a further 
sum of Rs, 2,500 and that her first husband's 
share in Mahal Kamarpar should be mort- 
gaged by her and her two children, David 
and Dottie Karan, as security for the two 
sums of Rs, 2,500 and Rs. 50”, making a 
total of Rs. 3,000 and interest thereon, 

It was alleged on behali of the plaintiffs 
that on 4th October, 1910, Christiana Ben- 
shaw, Dottie Karan and David Karan exe- 
cuted a mortgage-deed in favour of Lachmi 
Prasad Sinha at Monghyr in the presence 
of attesting witnesses, and that at that 
time the sum of Rs. 2,500 was paid by him 
to Obhristiana Benshaw.: It was alleged 
that the month of February had been 
inserted as the date at the end of the 
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mortgage-deed, and that at the time of 
execution the word “February” was crossed 
or blotted out, and the date 4th October 
1910, was inserted. This was done, it was 
alleged, with the consent of the executants 
and the alteration was initialed by Samuel 
Benshaw. There is no doubt that a date in 
the mortgage has been crossed out, and it 
was alleged on behalf of the defendants- 
appellants that what was crossed out was not 
only the month February, but also the day 
of the month, viz., the &th. 

On 5th October, 1910, the mortgage-deed 
was registered at Monghyr by the Sub- 
Registrar on the admission of execution by 
Samuel Benshaw, who presented a special 
power-of-attorney dated 9th February, 1910, 
purporting to have been executed by 
Ohristiana Karan (then Christiana Benshaw) 
Dottis Karan and David Karan before the 
Sub-Registrar of Allahabad on L0th Febra- 
ary, 1919. 

The defendants admitted their signatures 
to the mortgaze-deed, but they deniel that 
they ex2cuted it at Monghyr on 4th October, 
1910, or that they received any consideration 
money. They allegel that they were at 
Allahabad on 4th October, 1910,and they 
stated that they had not authorised Samuel 
Benshaw to admit execution of the mort- 
gage, which was dated 4th October, 1910, 
and that the only mortgage executed by 
them was dated 8th February, 1910. 

The defendants further contended that 
the attestation and registration of the mort- 
gage were not according to law, and 
that, therefore, the deed was inoperative as 
a mortgage. 

The Subordinate Judge held that the exe- 
cutants were at Allahabad on 4th October, 
1910, that they did not go to Monghyr on 
that date; that the deed was signed at 
Allahabad and attested subsequently at 
Monghyr, and consequently it was not 
validly attested. He also held that Mr. 
Benshaw had no authority to admit the 
execution of the deed dated 4th October, 
1910, but only of a deed dated 8th February, 
1910; and that the deed wasnot validly 
registered, He further held that as the 
executants did not go to Monghyr it follow- 
ed that they did not receive the considera- 
tion money. In the result he dismissed the 
plaintifis’ suit with costs. 

On the plaintiffs’ appeal, the High Oourt 
held that the mortgage was duly executed 
at Monghyr in the presence of attesting 
witnesses; that Samuel Benshaw had 
authority to admit execution of the mort- 
gage-deed on behalf of the executants 
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before the Sub-Registrar ; that in any case, 
as ‘the executants had represented to 
Lachmi Prasad Sinha that Samuel Benshaw 
had such power and thereby induced 
Lachmi Prasad Sinha to act on that repre- 
sentation they could not now deny Ben- 
shaw’'s authority, and consequently the deed 
was validly attested and registered. They 
also held that the executants received con- 
sideration money. They set aside the decree 
of the Subordinate Judge and ordered . that 
à preliminary decree be drawn up for the. 
amount due under the mortgage together 
with costs in both Oourtsin favour of the 
plaintiffs. 

Against that decree of the High Oourt the 
defendants, Dottie Karan, Mercia Benshaw 
and Samuel Benshaw, have appealed to Bis 
Majesty in Council. As already stated, the 
two last-mentioned defendants are parties: 
to this appeal in their capacity of legal re- 
presentatives of Ohristiana Benshaw. 

Their Lordships do not find it necessary 
to give any decision upon the questions of 
fact involved in the above-mentioned con- 


.tentions of the parties, as to which the evi- 


dence was conflicting, and in respect of 
which the Oourts in India arrived at differ- 
ent conclusions, because, in their Lordships’ 
opinion, this appeal can, and must, be ce- 
cided upon the question relating to regis- 
tration of the mortgage-bond. As to the 
last-mentioned point thereis no dispute as 
to the material facts. 

The special power-of-attorney executed 
by Ohristiana Benshaw, Dottie Karan and 
David Karan, under which Samuel Benshaw 
purported to.act when he admitted execu- 
tion of the mortgage-deed before the Re- 
gistrar at Monghyr on 5th October, 1910, ia 
as follows: “We are Mrs. Obristiana 
Benshaw Nee (sic), Mrs, Obristiana Karan, 
widow of late Rai Dhiraj Karan Bahadur, 
Miss Dottie Karan, daughter, and Mr. 
David Karan, son of late Rai Dhiraj Karan 
Bahadur, residents of Mohalla Belan Bazar, 
Pargana, Police Station, Sub-registry Office 
and District Monghyr, at present residing 
at South Koad, Allahabad, by nationality 
Ohristians, by occupation zemindars. 

“We the executants have executed a 
mortgage-bond, dated 4th October, 1910, 
for Rs. 3,000 in favour of Babu Lachhmi 
Parshad Sinha, son of Babu Beni Ram, 
deceased, by caste Amast Kayasth, resident 
ofjLachhmi Nagar Gogri, Pargana Pharkia, 
Police Station Gogri, District Monghyr, at 
present residing at Monghyr Fort, by occu- 
pation a zemindar, and have affixed our 
signatures thereon by our own pen, As if 
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is necessary and requisite for us to present 
the said bond before the Registrar of Dis- 
trict Monghyr,and to have it registered, we 
of our ownaccord and free will, have appoint: 
ed Mr. Samuel Benshaw,husband of me Obris- 
tiana Benshaw, by nationalitya Obristian, 


resident of Belan Bazar, Pargana Monghyr,. 


Police Station Monghyr, District Monghyr, 
by occupation zemindar as our Mukhiar 
Khas (special agent), and we do declare that 
the said Mukhtar shall present the said 
bond containing our signatures before the 
Sub-Registrar of Monghyr, within juris- 
diction of the Hon'ble High Oourt in 
Calcutta, get the seme registered on his 
own admission, on our behalf and affix 
signature as our Mukhtar, to his admis- 
sion, and effect exchange of equivalents 
after the deed is registered. These acts 
done by the said Mukhtar are and shall 
in every way be accepted and ratified by us 
as done by us as personally. Therefore, 
we have executed this epecial power-of- 
attorney so that it may be of usa when re- 
quired, ` 

“Dated 9rh February, 1910. 

“Obristiana Karan now Christiana Ben- 
shaw. 

“Dottie Karan, 

“David Karan. 

“Scribe —Mahommad Yasin, resident of 
Mohalla Belan Bazar Monghyr, at present 
residing at Allahabad.” 

On the special power there is an endorse- 
ment by the Sub-Registrar of Allahabad to 
the effect that the said power-of-attorney 
was executed before him by the above-men- 
tioned executants on 10th February, 1910, 
and the said power bears the seal of the 
Sub- Registrar of Allahabad, 

The said power also bears the name and 
seal of the District Sub-Registrar of- Mon- 
ghyr, and the date 5th October, 1910. 

It isto be noted that the date of the 
mortgage-bond referred to in-the special 
Poe aa is given as 4th October, 
1910. 

Inasmuch as the special power-of-attorn- 
ey was executed on l0th February, 19.0, 
and the executants state therein that they 
“have executed a mortgage bond,” it is 
obvious that the date “4th October, 1910,” 
could not have been in the special power 
when it was executed. 

Both the Oourts in India have found that 
the date of the mortgage-bond stated in 
the special power, when it was executed, 
was 8th February, 1910, and that the said 
date, viz., 8th February, 1910, had been alter- 
ed to 4th October, 1910, ` j 
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The High Oourt further found that the 
alteration must haye been made after the 
registration of the special power had been 
effected at Allahabad on 10th February, 
1910. With this finding their Lordships 
agree. The High Oourt further held that 
the alteration must have been made at the 
instance of Samuel Benshaw,as the special 
power was in his possession, This may or 
may not be correct; it is, however, not ma- 
terial for the consideration of the present 
question, for their Lordships are satisfied 
that there is no ground for holding that 
the alteration was made with the consent 
or by the authority of the executants of the 
special power. 

In the consideration of this question, there- 
fore, it must be taken that the special power 
given on 10th February, 1910, by the three 
executants to Samuel Benshaw, was in res- 
pect of a mortgage-bond dated 8th 
February, 1910, which the executants stated 
they had executed. The executants thereby 
gave Samuel Benshaw power to present the 
said bond before the Sub Registrar of 
Monghyr. 

#The question is whether the registration of 
the mortgage-bond dated 4th October, 1910, 
which Samuel Benshaw purported to effect 
in pursuance of the above-mentioned special 
power was a good and valid registration. 

For the consideration of this question it is 
necessary to refer to certain sections of the 
Transfer of Property Act, 1882 (Act IV of 
1882), and Registration Act (Act XVI of 
1968). 

Section 59, Transfer of Property Act, 1882, 
provides : ‘9, Where the principal money 
secured is Rs. 100 or upwards, a mortgage 
can be effected only by a registered in- 
strument signed by the mortgagor and at- 
tested by at leasttwo witnessee,” 

‘This section applies to the mortgage in 
suit inasmuch as the principal money secur- 
ed thereby was more than Rs, 100, and, 
therefore, the allegedmortgage could be 
effected only by a registered instrument, 

By s. 3 of the said Act “registered” means 
registered in British India under the law 
for the time being in force regulating the 
registration of documents. The law regulat- 
ing the registration cf documents in force at 
the time when the mortgage was executed 
was the Registration Act of 1908, which 
came into force on lst January, 1909: 

Section 17 (1) (b) is as follows: “The 
following documents shall be registered 
if the property to which they relate 
is situate in a districtin which, ifthey have 
been executed on or after the date on which 
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Act No. XVIof 1864, or the Registration Act, 
1866, or the Registration Act, 1871, or the 
Registration Act, 1877 or this Act came or 
comes into force, namely; (b) other non- 
testamentary instruments which purport or 
operate to create, declare, assign, limit or 
extinguisb, whether in present or in future, 
any fright, title or interest, whether 
vested or contingent, of the valueof Rs. 100 
and upwarda,to or in immoveable property.” 

‘Section 32 is the next material section: 

“39. Except in the cases mentioned in e, 31 
and s. 89, every document to be registered 
under this Act, whether such registration be 
compulsory or optional, shall be presented 
at the proper registration office: 

(a) By some person executing or claiming 
under the sameor, in the case of a copy of 
a decree or order, claiming under the decree 
or order, or 

(b) by the representative or assign of such 
person, or 

(c) by the agent of such person, repre- 
sentative or assign, duly authorised by 
power-of attorney executed and authenticat- 
ed in manner hereinafter mentioned.” 

Sub-clause (c) is applicable to the fact of 
this case, inasmuch as the alleged mortgage 
was presented for registration by Samuel 
Benshaw purporting to act under the above- 
mentoned special power. 

Section 33 specifies the ‘powers-of.at 
torney which shall alone be recognized, and 
sub- s, (1) (a) is applicable to this case, and 
is as follows: ‘For ths purpose of s. 32 the 
following powers-of-attorney shall alone be 
recognized, namely : 

“(a) If the principal at the time of exe- 
cuting the power-of attorney resides in any 
part of British India in which this Act isfor 
the time being in force, a power-of-attorney 
executed before and authenticated by the 
Registrar or Sub-Registrar within whose 
district or sub-districtthe principal resides,” 

Section 34 provides for thejtime within 
which the persons or their representatives 
must appear before the Registrar for 
presentation, and sub-s, (3) (c) provides that 
the Registering Officer shall thereupon, in 
the case of any person appearing as re- 
presentative, assign or agent satisfy himself 
of the right of such person so to appear. 

In their Lordships’ opinion it is clear 
that the registration of the mortgage on 
4th October, 1910, was not effected in accord- 
ance with the above-mentioned provisions 
of the Registration Act, 

‘An examination of the special’ power-of- 
attorney ought to have shown the Régister- 
jng Officer to whom Samuel Benshaw 
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presented the mortgage that the matter was 
notin order, The special power on the face 
of it bore the date 9th February, 1910, and 
the endorsement by the Allahabad Register- 
ing Officer showed that it was executed 
before him on 10th February, 1910. This 
special power was being used by Samuel 
Benshaw as an authority to present a mort- 
gage which the executants in the said power 
were made to say that they had executed on 
4th October $1910, which disclosed an impos- 
sible state of affairs, Apart from this, 
however, it is clear, as already stated, that 
when the executants signed the special 
power-of-attorney the mortgage, whic 

Samuel Benshaw was thereby empowered to 
present for registration, in fact, was dated 
8th February, 1910; that date was altered 
after the special power had been registered on 
10th February, 1910, but without the concent 
or authority of the executants. : 

In their Lordships’ opinion the special 
power was no authority for Samuel Benshaw 
to the present for registration any mort- 
gage dated 4th October, 1410, and inasmuch 
as the special power was the only authority 
produced to the Registering Officer, that 
officer had no jurisdiction to accept the said 
mortgage for registration. 

It ae, however, argued on behalf of the 
plaintiffs, that s.87, Registration Act, was 
material, and that by reacon of the terms 
thereof the registration should not be deem- 
ed invalid. < f ] 

Section 87 is as follows: “87 . Nothing 
done in good faith pursuant to this Act, or 
any Act hereby repealed, by any Registering 
Officer, shall be deeried invalid merely by 
reason of any defect in his appointment or 
procedure.” 

Their Lordships are unable to accept 
this contention. The facts of this case do 
not show a defect of procedure; but on the 
contrary, they do disclose a want of jurisdic- 
tion in the Registering Officer. 

It was then contended on behalf of the 
plaintiffs that the general power-of-attorney, 
dated 6th April, 188, and given by 
Ohristiana Benshaw to Samuel Benshaw was 
sufficient authority to enable him to present 
the mortgage in suit for registration. This 
contention is without any substance. The 
power-of-attorney given by Ohristiana Ben- 
shaw alone was no authority to Samuel 
Benshaw to present a mortgage purporting 
to be given by Obristiana Benshaw, her son 
and daughter. Further, as far as their 
Lordships are aware, the general power-of- 
attorney was not produced to the Registering, 
Officer or acted upon by him, 
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The High Oourt were of opinion that the 
évidence of the plaintiff Lachmi Prasad 
Sinha showed that the executants represent- 
ed. to him that Samuel Benshaw hada 
special power to register the mortgaze-bond 
for them, that: he acted upon such repre- 
sentation, and that consequently it was not 
open to the defendants to challenge the 
validity of the registration. Even assuming 
the facts as found by the High Oourt, their 
Lordships are of opinion that they cannot 
constitute any estoppel in this case having 
regard to the fact that the express provisions 
of the Registration Act have not been com- 
plied with, 

Taosir Lordships are of opinion that the 
morigage-bond in suit was not registered in 
accordance with the provisions of the Indian 
Rogistration Ast; accordingly it was nota 
registered instrument, and no mortgage was 
effected thereby. 

For these reasons and without expressing 
any opinion on the other issues raised in the 
case, their Lordships willhumbly advise 
His Majesty that the appeal should be 
allowed, the judgment and decree of the 
High Court set aside, and the decree of the 
Subordinats Judge restored. The plaintiffs 
must paythe costs of the defendants. 
appellants in the High Oourt and of this 


appeal, 
A. Appeal allowed, 


Solicitor for the Appellants.—Mr. Hy. 
S L. Polak, 

Solicitors for the Rsspondents—Mesars. 
Douglas Grant & Dold. 
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PRIVY COUNCIL. 
APPEAL FROM THE PatNa Hias Couar. 
October 21, 1930, . 
Present :—Lord Atkin, Lord Macmillan Ti 
i and Sir John Wallis. 
BAGESWARI OHARAN SINGH 
— APPELLANT 


versus 
KUMAR KAMAKHYA NARAIN SINGH 
— RESPONDENT. 

Zemindari—Zemindar's rightto minerals as against 
jagirdars—Remission of land revenue, effect of—Entry 
in khewat—Presumption of correctness—Chota Nagpur 
Tenancy Act (VI of 1908), s 84 (8). 4 

There isa general presumption that the land ina 
zemindari is the property of the zemindar, and held 
under him, [p. 325, col. 2.] i 

Under s. 84 (3), Ohota Nagpur Tenancy Act, the 
onusis on the parties challenging an alienation to 
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prove that an entry made in the khewat is incore 
reat. [p.325, col. 2.} 

As between zemindar and jagirdar the zemindar 
must be regarded as the owner of the minerals. [ibid.] 

The remission of land revenue in respect of villages: 
forming part of a zemindari, whether authorised 
by the Government or not, cannot affect the proprie- 
tary rights of the zemindar in these villages or his 
right as against tenure-holders under him to claim 
the ownership of the minerals in them. [p. 328, col, 2] 

Messrs. L. De Gruyther and B. Dube, for 
the Appellants. 

Messrs. W. H. Upjohn, W, Wallach and L, 
P. E. Pugh, for the Respondent. 


JUDGMENT. 

Sie John Wallis.—In this, as in the 
case of Sir Charu Chandra Ghose y. Kumar 
Kamakhya Narain Singh (1) in which 
judgment has just been delivered, the main 
issue is as to the correctness of an entry in 
the khewat or Record of Rights of the Ram- 
garh zemindari prepared under the pro- 
visions of the Ohota Nagpur Tenancy Act, 
1908. Section 84 (3) of that Act imposes on 
parties challenging such an entry the 
burden of proving by evidence that it is 
incorrect. 

The suit is brought on behalfof the 
minor Raja of Ramgarh for a declaration 
that the defendants have no right to the 
minerals in the villages held by them and 
for an injunction and damages. The claim 
for damages has been withdrawn. The 
defendants denied that they derived title 
from the plaintif or his predecessors-in- 
title, and alleged that they themselves were 
the owrers of the villages and of the sub- 
jacent minerals, 

In the khewat the defendants’ tenure is 
entered as jagir held under the Rajah of 
Ramgarh resumable after the family of 
Fateh Singh, thesupposed grantee, becomes 
extinct without any heirs being left at an 
annual rent of Rs, 1387-1-9, and cesses 
amounting, at the time of survey, to 
R3. 2,112-6-0, If this entry is correct, the 
plaintif must be regarded as the proprie- 
tor of the villages and the defendants ag 
holding under him, and it is well-settled 
thatas between zemindar and jagirdar the 
zemindar must be regarded as the owner 
of the minerals, 

It is, therefore, incumbent on the de- 
fendants to show that the entry is incorrect. 
Apart from the satutory presumption arising 
in this case, there is a general presumption 
that the land in a zemindari is the pro- 
perty of the zemindar, and heldunder him. 
In the twocasesfrom this zemindari which 

(1) 130 Ind. Oas. 620; A. I. R. 1931 P. 0. 5; 52 O.L 
J. 512; 60 M. L. J, 245; 381, W,121; 35 0. W, N 801; 
(1931) M. W. N. 65(P.0.). d 
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. have already comebefore the Board there 
was evidence that the defendant tenure- 
‘holders were the original proprietors of the 
suit villages, and it was not shown that 
thay had come to beheld from Ramgarh 
zemindars as jagirs. They were, therefore, 
held to havé been correctly entered in the 
khewat as shamilat taluks,that is to say, taluks 
of which the talukdars were the proprietors 
though liable to pay the Government 
revenue to the zemindar of Ramgarh instead 
of directly to Government, In the present 
case the Subordinate Judge held that the 
defendants had established this and dis- 
missed the plaintiff's suit, but the Appellate 
Court were of a contrary opinion, and gave 
the plaintiff a decree. In their Lordships’ 
opinion the defendants have wholly failed 
to prove their title and have no answer to the 
plaintiff's suit. The pleintiff and the defend- 
ants are members of the same family, and it 
is not questioned that, if the defendants were 
junior members of the family the natural 
inference would be that this was a khorposh 
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or maintenance jagir granted to them by 
the head of the family. It is. said, however, 
that the defendants are the senior branch 
of the family and that it ought to be in- 
ferred that they did not hold these villages 
under grant from the Ramgarh Raja, but 
merely pay him the Government revenues 
for an estate which their ancestors acquired 
by force of arms, 

Their Lordships are unable to agree with 
this contention, and are of opinion that the 
fact that the defendants are descended from | 
a senior branch of the family is insufficient 
to rebut the presumption that the lands 
which they holdin the zemindari are held 
from the zemindar as khorposh or main- 
tenance grants, 

It is common ground that the zemindari 
was acquired by Bagdeo Singh, the junior 
brother of Singdeo Singh, from whom the 
parties to this suit are descended. 

The following genealogical table is taken 
from the Subordinate Judge's judgment; 


T, S. No. ria of 1920 


f 
Singdeo Singh 


Rajbal Singh 
N 
Kirat Singh Ajab Singh 
Mohkom Singh Gulal Singh 


Jagat Singh 


Murari Singh 
Feteh Singh 





Tej Singh 
Bhawani Singh | 
Kahar Singh Bagi Singh 
Ohuraman Singh ; Moninsth Singh 
{Sidhnalh Singh 
Deccharan Singh Ei, a 
Lakshmi Sambhu 





Bagdeo Singh 
Hemat Singh 
Ram Singh 
Dalil Singh 
peny Singh 
o í | NG 
Bisan Singh Puratan Makund Singh, 
Singh, 
we 
Bodh Singh 
Janardan Singh 


Brahma Narain Singh 


| Ramnath. Namnarain Singh 





( | i 
Bhatro Oharan Ragho Singh Jadocharan Singh 
i Singh. ` 


defendant. No. 1. 


Ramnarain Singh 


Lakshmi Narain 
Singh 


Kamakshya Narain 
Singh (plainti#.) 
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The zemindari descended in the line of 
Bagdeo Singh to Mukund Singh, who was 
dispossessed by the East India Company 
in 1772, when Tej Singh, from whom the 
present zemindart is descended, was install- 
ed in his place. Tej Singh traced his de- 
scent from Ajab Singh, the junior brother 
of Kirat Singh, from whom the defendants 
are descended, and was selected because 
he had gone over from Mukund Singh, in 
whose service he had been, and joined 
forces with the Oompany in driving him out, 
According to tradition the two brothers, 
Singdeo Singh and Bagdeo Singh, were 
Rajputs who came from another part of 
India and conquerred Ramgarh, and it was 
only natural that, when the junior brother, 
Bagdeo Singh, acquired the zemindari he 
should have made provision for the descend- 
ants of his elder brother. The senior 
brother, Singdeo, or his descendants, 
might, of course, have acquired an independ- 
ent zemindari of their own; but there is 
no evidence that they did so, and the pre- 
sumption arising from the inclusion of the 
defendants in the Ramgarh zemindari is 
that they did not, 


Except as tothe two villages of Dharguli 
and Chalkusa in the Rampur Pergana the 
defendants have really no case. As regards 
thess two villages, it is said for the defend- 
ants that the annual rent of Rs, 1337-1-9, 
shown in the khewat, arises out of the other 
villages belonging to the defendants , which 
are allin the Pergana Markacho, and that 
the entries in the khewat in which this sum 
appears as including the assessments on 
Dharguli and Chalkusa, are incorrect, as 
they are lakiraj or revenue-free properties 
which were acquired independently by the 
defendant's predecessors, and never formed 
part of the Ramgargh zemindari, The 
Subordinate Judge has taken this view, 
and has found that the defendants have 
proved by their Exs. Fand B that these 
villages do not belong to the Ramgarh Raja 
but are the revenue free property of the de- 
fendants. 


Assuming, however,in the defendants’ 
favour, as there appears to be some reason 
for thinking in accordance with the evidence 
that the dsfendants are right in saying that 


the rent of Rs. 1,387-1-98 arises from the 


villages in the Markacho Pergana, and that 


the villages of Dharguli and Ohalkusa in: 
the: Pergana of Rampur do not bear any. 
Ex. F, the defendants’ 
own exhibit, shows clearly that. these two- 


assessment,. still, 
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villages were formerly assessed to revenue 
as part of the Ramgarh zemindari, As is 
well-known, the Mogul rulers were in the 
habit of keeping accounts of the actual as 
well as the khanil or standard jama of the 
villages as to which they had made tem- 
porary settlements of the revenue, and this 
system was continued by the East India 
Oompany. Exhibit F, described as ‘“‘Settle- 
ment Register of Pergana Ramgarh from 
1760 to 1740" shows that these two villages 
were entered in the name of Maninath 
Singh, who has the Raja of Ramgarh in 
1790, as proprietor. It shows also that these 
two villages had formerly been assessed to 
revenue in the time of Bishun Singh, the 
Raja who died in 1763, but that in the 
time of Raja Maninath Singh they were 
entered inthe accounts without any jama 
being shown against them. 


This goes to show that prior to the time 
of Tej Singh, Dharguli and Ohalkusa 
formed part of the Ramgarh zemindart 
and that the Ramgarh Raja had the same 
proprietary rights in them as in the rest 
of hiszemindari. Ifthis beso, it does not 
appear how a subsequent remission of land 
revenue, whether authorized by the Govern- 
ment or not, could affect the proprietary 
right of the zemindar. 


Itis stated by Major Sifton, the Settle- 
ment Officer, in his order dealing with 
Dharguli, that Fateh Singh and Bechu 
Singh belonging to the defendants’ family, 
were two of the principal lieutenants of Tej 
Singh, when he invited the Oompany’s 
assistance and defeated Mukund Singh 
and obtained. the gadi. Tej Singh may 
wellhave rewarded them bya grant of other 
ville ges in addition to their Markacho estate 
and py allowing them to hold such villages 
without paying jama. Bo long as they paid 
their own jama to Government according to 


‘the terms of their patta, zemindars were at 


liberty to collect or not collect the jama 
payable to them by those holding under 
them, as the jama or land revenue had been 
alienated to them for the duration of the 
Settlement, but they could not any further 
affect the Government's right to its land 
revenue.; Therefore at the Decennial Settle- 
ment of 1790, Government could either 
have re-assessed these villages and includ- 
ed the assessment in the assets with refer- 
ence to which the zemindar's jama was 
fixed, or have left them unassessed or 
lakiraj, in which case the zemindar was 
prohibited by the terms of his patta from 
assessing them,. . - 
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In their Lordships’ opinion . these con- 
siderations are material with reference to the 


other document on which the defendants ` 


rely, Ex. B, Mr. Dallas's sanad of November 
1791, remitting the revenue of Dharguli and 
- Ohalkusa and twoother villages which are 
not the subject of this suit. 


‘(Seal of) Mr. George Dallas, Madarul 
Muham (principal manager) ofthe East India 
Oompany, the best of traders, under Em- 
peror Shah Alam, the Victorious (illegible). 


“To the brave Thakur Fateh Singh and 
Thakur Bechu Singh. May you live in.com- 
fort. I had called you giving you assur- 
ances. Thereupon you had sent Thakur 
Bechu Singh and Babu Medni Singh to me, 
as ordered by me. Both of them appeared 
before me. Both of them settled the entire 
landed property as it was ordered by me, 
and submitted the settlement papers to me. 
Therefore, Iam highly pleased with you, 
as you have carried out my orders, and I 
have come to know well that you are great 
well-wishers of the Company. Bearing this 
in mind, taking into consideration your 
loyal services and being pleased with you, 
I remit the rent of the four Ohhajan (?) 
villages, waich belong to you, in favour of 
you and your children. Nooneshould, in 
future, ever make a claim in respect of the 
rent of those four villages, 


“Mauza Dharguli—l, Mauza Sariya—1. 

“Mauza Bagdo—l, Mauza Jalkusa--1. 

“Lhe 7th Aghan Badi, 18, (torn) Sambat, corres- 
ponding to 4th November (torn) 91,” 


The Appellate Court have held this docu- 
ment to be genuine but invalid, as infring- 
ing the righta of the zemindar under the 
patta of 179, Their Lordships are unable 
to share this view. They find it difficult 
to believe that the Collector, merely be- 
cause he was pleased with Fateh Singh and 
Bechu Singh for following his advice in 
coming to a settlement with their ryots and 
in consideration of their former servicer, 
would have taken upon himself to remit 
land revenue to which the zemindar was 
entitled under his patta. It appears to 
them much more likely that, as contended 
before the Appellate Court, these villages 
were treated aslakiraj and left unaesessed 
at the Decennial Settlement. In that case, 
more especially if no grant of exemption by 
Government was forthcoming, the Collector 


may well haye felt himself authorizsd by. 


virtue of tte authority vested in him, either 


to resume the revenue and assess the. 
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villages, or for the reasons mentioned in the 
sanad, to regularize the existing situation 
by meking on behalf of the Government, a 
formal remission of the land revenue, 


It is, however, in their Lordships’ opinion, 
quite immaterial for tke purposes of the 
present case, whether or not Mr. Dallas 
granted the alleged remission, and whether 
or not he ‘had authority to do so. The 
remission by the Government of its right to 
the land revenue of these villages could in 
no way affectthe Ramgarh Raja's proprie- 
tary rights in these villages or his right as 
against tenure-holders under him to claim 
the ownership of the minerals in them. 
In their Lordships’ opinion-the appeal fails 
and should be dismissed and they will 
humbly advise His Majesty accordingly. 
The appellant must pay the respondent's 
costs of the appeal, 


A, Appeal dismissed, 


Solicitors for the Appellant,—-Messrs, 
Watkins & Hunter. . 

Solicitor for the Rezpondent.—T'he Solici- 
tor India Office. 


PRIVY COUNCIL. 
Ai PEL FROM 18B Mavras Hian Count. 
' January 13, 1931. 
Present :—Lord Tomlin, Lord Macmillan, 
Sir John Wallis, Sir Lancelot Sanderson 
and Sir Gsorge Lowndes. 
Obla SUNDARAOHARIAR AND OTRERS 
— APPELLANTS 
versus 
NARAYANA AYYAR AND OTRERS 
— RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 49—Trans- 
fer of-Property Act (IV of 1882), s.59—Morigage by 
deposit of title-deeds—List of documents delivered, 
whether requires registration—Written evidence to 
prove mortgage, admissibility of. 

The manager of the defendant firm executed a pro- 
missory note to the plaintiff-for a certain amount 
and on the same day gave him a list of the title- 
deeds ofthe properties which the manager had agreed 
to give as security for thé loan, The list contain- ` 
ed the following introductory words: ‘As agreed-., 
upon-in person I have delivered: to you the- under- 
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mentioned documents as security.’ Ina.suit to re- 
cover the amount it was contended that the mortgage 
was not capable of legal proof as the’ memoranda 
was not registered : - 

Held, (3) thatthe memorandum did not require re- 
gistration as it was a mere list of the documents 
which had been delivered in pursuanceof an agree- 
ment reached in person, and was not a document 
embodying the terms ofany agreement; [p. 331, col. 


. (it) that even ifit wasa condition of the advance 
that the memorandum was to be given, the fact that 
the memorandum was prepared, signed and handed 
over to the mortgagee before the advance of the 
balance of the money to be secured by the deposit 
could not alter the nature and meaning of the docu- 
ment; [p. 330, col. 2.] 

(iii) that the transaction could be proved by writ- 

tenas well as by oral evidence. [p. 330, col. 2.] 

Though an agreement embodied ina written docu- 
ment requiring registration under s. 17, Registra- 
tion Act and not so registered. cannot be proved by 
the written document or by oral evidence, yet 
where there is no written agreement there is no 
reason why the intent to create a security by deposit 
of title-deeds under the exception provided for in 

s.59, Transfer of Property Act, should not be evi- 
denced by written as well as by oral evidence. |p. 
330, col. 2; p. 331, col. 1.] 

Shaw v, Foster (1) and Kedarnath Dutt v. Sham- 
loll Khettry (3), referred to. 

Subramanian v. Lutchman (2), distinguished. 


Messrs. W, H. Upjohn and K. V. L, Nara- 
simham, for the Appellants. 


Messrs. A. M. Dunne and B. Dube, for the 
Respondents. é 


JUDGMENT. 


Lord Tomlin,—The suit out of which 
this appeal arises was instituted in 1921 
in the Court of the Subordinate Judge at 
Madura by one Samoo Battar, a money-len- 
der doing business in Palghat, Madras, and 
other places. He claimed in effect to enforce 
an equitable mortgage by deposit of title- 
deeds tosecure Rs. t0,00 and interest and to 
recover a personal judgment for the amount 
of the mortgage-debt so far as the security 
should prove insufficient. 


The defendants to the suit were the 
members of a joint family firm trading at 
Madura. The present appellants, who are 
assignees of the interest of the joint family 
firm in the property comprised in the title- 
deeds in question, were brought into the 
suit as additional defendants. 


On 3rd November, 1923, the Subordinate 
Judge made the usual mortgage decree 
for the amount claimed and costs with a 
direction for eale in default of payment and 
with liberty for the plaintiff if the proceeds 
of sale of the property proved insufficient. 
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to apply for a supplemental decree against 
the family properties of the members of 
the joint family firm and also against the 
members of the joint family firm personal- 
ly. The present appellants appealed to the 
High Court. On 26th October, 1928, the 
High Court dismissed the appeal with 
costs. The appellants obtained special 
leave to appeal to His Majesty in Council. 
Ths respondents to the appeal are the legal 
representatives of the plaintiff who is 
dead. The question’ raised by the appeal 
is whether there is any mortgage capable 
of legal proof having regard to the fact 
that there was a written memorandum 
relating to the matter which was not 
registered under the Registration Act XVI 
of 1908. The facts are to be gathered from 
the documents and the evidence of wit- 
nesses called by the plaintiff, No evidence 
was adduced by the defendants, The 
story is in substance as follows; 


The joint family firm owed the plaintiff 
Rs. 36,803-0-10 and wanted a further 
advance so as to makeup a total debt of 
Rs. 60,000. Their manager, Krishnaswami 
Ayyar, entered into negotiations with the 
plaintiff through the plaintiff's son and 
eventually came to Madras to deal 
with the matter. Security was demanded. 
The deeds of two properties were offered 
but rejected as inadequate. Then the deeds 
of three additional properties were offered, 
The five properties were considered ade- 
quate security, The transaction was com- 
pleted on 14th March, 1521, between 4 P. m. 
and 6 P, m., in the house of the plaintiff's 
son. There were present the plaintiff, his 
son, the manager of the joint family firm, 
and one Doraisami, 


Before the plaintiff arrived on the scene 
the manager had already handed the deeds 
ta the plaintiff's son with two documents 
which he had written out and signed, 
namely: (1) A promissory note for Rs, 60,000 
payable on demand with interest at one per 
cent. pər mensem, and (2) a memorandum 
which consisted of a list of the title-deeds, 
with the following introductory words: 
“Written to E. N. A. Samoo Battar by 
Krishnaswami Ayyar, of 8. V. Ramasami 
ayyar and brothers. As agreed upon in 
person I havedelivered to you the under- 
mentioned documents as security.” 


Both documents were dated 14th March, 
1921.. The promissory note was signed by 
the manager but was not witnessed, It 
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showed on its face that Rs, 60,000 was made 
up of Rs. 36,809-0-10 amount already due 
and Rs, 23,190-15-2 “amount received in 
cash to-day.” 


The memorandum was signed by the. 


manager and witnessed by Doraisami, 
Upon the arrival of the plaintiff his son 
showed him the deeds and the promissory 
note and the memorandum and was instruct- 
ed by the plaintiff to examine the deeds 
to see whether they were in order. 


When this examination had been com- 
pleted and the deeds were found tobe in 
order, the deeds, the promissory note, and 
the memorandum were put away by the 
plaintiff's son in a safe and a cheque for 
Rs. 23,115 together with cash to make up 
Rs. 23,190-15-2, was handed to the man- 
ager. 


Under s, 17, Registration Act, registration 
is required of : (a) instruments of gift of 
immoveable property, and (b) other non-tes- 
tamentary instruments which purport or 
operate to create, declare, assign, limit or 
extinguish, whether in present or in future 
any right, title or interest, whether vested 
or contingent, of the value of Rs. 10) and 
upwards in immoveable property. Bys. 49 
of the same Act it is provided that no docu- 
ments required by s. 17 to be registered 
shall (a) affect any immoveable property 
comprised therein; (b) confer any power to 
adopt; or (c) be received as evidences of any 
transaction affecting such property or con- 
ferring such power, unless if has been 
registered, 


It is necessary also to bear ia mind s. 59, 
Transfer of Property Act,which provides that 
where the principal money secured is Rs, 100 
or upwards a mortgage can be effected 
only by a registered instument signed by 
the mortgagor and attested by at least two 
witnesses, but that nothing in the section 
now being cited shall be deemed to render 
invalid mortgages made in the towns of 
Oalcutia and Madras, and certaia other 
towns therein mentioned by delivsry to a 
creditor or his agent of documents of title 
to immoveable property with intent to create 
a security therein. 


Now this transaction took place in 
Madras and did not, therefore, roquire a 
registered instrument under s. 59, Transfer 
of Property Act. 
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dum having regard to its true construction 
aud the circumstances in which it came 
into existence and passed into the hands 
of the plaintiff is an instrument which 
purports or operates to create, declare, 
assign, limit or extinguish, whether in 
present or in future, any right, title or 
interest whether vested or contingent of the 
value of Rs. 100 and upwards to or in im- 
moveable property. 


If the memorandum is considered in 
vacuo its. meaning is plain. ‘It records 
particulars of documents which, it states, 
have been delivered as security in pursu~- 
ance of an agreement reached in person. It 
does not state what were the terms of the 
agreement or indicate the nature of the 
matter for which the deeds were deposited 
as security. So faras anything disclosed 
by the memorandum is concerned the 
security may have been for money lent or 
to be lent or for the performance of some 
obligation the breach of which would sound 
in damages. 


Considered in this.light the memoran- 
dum, in their Lordships’ judgment, merely 
records particularsof deeds the subject of 
a deposit, Is there then anything in the 
circumstances connected with the creation 
of the memorandum or in the way in which 
the parties dealt with it which permits or 
requires some other meaning or effect to be 
given to it? 


. The answer in their Lordships’ judgment 
must be in the negative. Even if it was a 
condition of the advance that the me- 
morandum was to be given, the fact that 
the memorandum was prepared, signed and 
handed over to the mortagagee before the 
advance of the balance of the money to be 
secured by the deposit could not alter the 
natureand meaning of the document. It 
was and remained a list of the documents 
deposited and nothing more, It did not 
embody the terms of the agreement be- 
tween the parties. Upon this view of the, 
matter apart from authority it would in 
their Lordships’ opinion be impossible to 
hold that the document purported or 
operated to create or declare any right; 
title or interest in the property and re- 
quired to be registered under s. 17, Re- 
gistration Act. 


In this connexion it may be observed that 
though an agreement embodied in a written 
document requiring, registration. under 
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ed cannot be proved by the written docu- 
ment (see s. 49, Registration Act) or by oral 
evidence. See Shaw v. Foster (1), yet where 
_ there is no written agreement there seems 
no reason why the intent to create a securi- 
ty by deposit of title-deeds under the ex- 
ception provided for in e. 59, Transfer of 
Property Act, should not be evidenced by 
-written as well as by {oral evidence. It is, 
however, urged ty the appellants that the 


‘present case is covered by the decision of. 


their Lordships’ Board in Subramanian v. 
Lutchman (2) and that the appeal should 
succeed, 


The memorandum in that case was held 
to embody the agreement between the 
parties and is in their Lordships’ view 
different in that respect from the memo- 
randum here under consideration. Lord 
Oarson, in delivering the judgment of the 
Board quoted with approval a passage from 
the judgment of Oouch, O. J., in Kedarnath 
Dutt v. Shamloll Khettry (3). 


That passage is in the following terms: 

“The rule with regard to writing is that 
oral proof cannot be substituted for the writ- 
ten evidence of any contract which the par- 
ties have put into writing. And the reason is 
that the writing is tacitly considered by the 
parties themselves as the only repository 
and the appropriate evidence of their agree- 
ment. If this memorandum was of such 
a nature that it could be treated as the 
contract for the mortgage and what the 
parties considered tobe the only repository 
and appropriate evidence of their agree- 
ment it would be the instrument by which 
the equitable mortgage was created and 
would come within s. 17, Registration Act.” 

Ultimately Lord Carson summed up 
the conclusions of the Board in these 
words: 


“Their Lordships have no doubt, therefore, 
that the memorandum in question was 
the bargain between the parties and that 
without its production in evidence the 
plaintiff could establish no claim and it was 
unregistered it ought to have been re- 
jected.” 


(1) (1872) 5 H. L. 321; 42 L, J. 10h, 49; 27 L, T. 

281: 20 W. R. 907. 

. (2) 11 Ind. Oas. 650; A, I. R. 1923 P. O. 50; 50 I. A, 

17; Í R. 66; 50 O. 338; 44 M. L. J. 602; 33 M, L. T., 184; 

25 Bom. L. R, 582; 2 Bur. L. J. 25; 38 O.L, J.41; 18 

L. W. 446; 28 O. W, N. 1 (P. O). ; 
(3) 11 Beng. L. R, 405; 20 W. R, 150; 
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While their Lordships do not think that 
the language of Lord Oarson conveys or 
was intended to convey the meaning that 
no memorandum relating to a deposit of 
title-deeds can be within e. 17, Registration 
Act, unless it embodies fall the particulars 
of the transactions of which the deposit 
forms part, their Lordships are of opinion 
that no such memorandum can be within 
the section unless on its face it embodies 
such terms and is signed and delivered 
at such time and place and in such circum- 
stances as to lead legitimately to the con-. 
clusion that so far as the deposit ig. 
concerned it constitutes the agreement- 
between the parties. 


Having regard to the view already ex- 
pressed of the effect of the memorandum 
now under consideration no comfort is to: 
be found for the appellants in the case 
upon which they relied. Their Lord- 
ships reach the conclusion that the me- 
morandum was not other than a written 
record of the particulars of deeds the sub- 
ject of an agreement constituted in fact. 
by the act of deposit and the payment of 
the money and that it neither purported 
nor operated to create or declare any right, 
title or interest in the property included 
in the deeds, with the result that it did not. 
require registration. Ia their Lordships’ 
opinion the appeal fails and should be 
dismissed with costs. Their Lordships will 
humbly advise His Majesty accordingly. 


ay Appeal dismissed, 


Solicitors for the Appellants:—Mr, Hy, 
S., L, Polak. 

Solicitors for the Respondents:—Messrs, 
Douglas Grant & Dold. 
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PRIVY COUNCIL.. 
APPEL FROM THE MADRAS Hirem Cover, 
January 13, 1931. | 
Present :—Lord Tomlin, Lord Macmillan, 
Sir John Wallis, Sir Lancelot Sanderson 
and Sir George Lowndes. 
SRIKANOHUMATRI VENKATA 
KRISHNAYYA GARU—APPELLANT 
veTsUs 

SEORETARY or STATE— RESPONDENTS. 

Land Acquisition Act (I of 1894), s. 18—‘Person 
interested’, meaning of —Claimant having right to file 
cross-objection, whether person interested—Objection 
as to competency of person making reference not raised 
early— Waiver. h ae 

The highly technical objection that the application 
requiring the Collector to make a reference was not 
made by the proper person should be raised at the 
first opportunity when it might be met by making a 
fresh application and if not so taken must be con- 
sidered to have been waived. [p. 333, col. 2.] 

There was a dispute between A and B with regard 
to three survey numbers. A obtained a decree in the 
trial Court against B with respect to two of the 
items, Bappealed. A did not prefer any appeal but 
could have filed cross-objections with regard to the 
third item. At this stagea notification was issued. 
for acquisition of the three items under the Land 
Acquisition Act: , , j 

Held, that A was a person interested in the third 
survey number, and was competent to make an ap- 
plication requiring the Oollector to makea reference. 


[p. 333, cols. l & 2] 
Venkata Krishnayya Garu v. The Secretary of State 
for India, 107 Ind. Cas. 503, reversed. 


Messrs, A.M. Dunne and K., V. L, Nara- 
simham, for the Appellant, 


Messrs. L. DeGruyther and B. Dube, for 
the Respondent. 


JUDGMENT. 

Sir John Wallis.—This is a land 
acquisition case and comes before ihe 
Board on appeal from a judgment of the 
High Oourt at Madras varying the judg- 
ment of. the District Judge of Godavari 
at Rajahmundry ona reference under s, 18, 
Land Acquisition Act, as to the amount 
of compensation payable for land taken up 
for the new buildings to be erected for the 
Arts Oollege and Training Oollege at 
Rajahmundry. The land, which is situated 
on the outskirts of the town and within the 
Municipal limits, lies between two roads 
leading out of Rajahmundry, ani now 
has a frontage to both roads, Survey Nos. 
123 and 124, which cover 49°24 out of the 
50°70 acres taken up, formerly had a front- 
age to only oneof these roads and ware se- 
parated from the other road by Survey No, 
119 B -2, A few years before the acquisition 
the present appellant, K, V. Krishnayya, 
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who was the registered owner of Survey Nos, 
123 and 124, acquired Survey No, 119-B-2. 
from the Government, and thus obtained 
for his property a frontage to both roads, 
ee enhancing its value as building 
and. 


Prior to 7th July, 1921, the date of the 
notification under the Act, K. V. Rama- 
chandra Rao, a cousin of the appellant, 
had filed a suit against him to recover 
possession of all three survey numbers, 
and had obtained a decree as to Survey 
Nos. 123 and 124 in the Court of the Sub- 
ordinate Judge, but had failed as to the 
recently acquired Survey No. 119-B-2, and 
the defendant had preferred an appeal to 
the High Court. On 6th November, 1921, 
the Collector made his award, and, having 
notice of the dispute, on the same day made 
a reference to the District Oourt under s. 
30 of the Act as to the persons to whom 
the compensation was payable, 


The amount of the compensation awarded 
csn only be questioned on a reference 
under s. 18 which the Oollector is required 
to make on the application withinthe pre- 
scribed time of anyone interested and the 
main question in this appeal is: Was 
thera any such reference in respect of Sur- 
vey No. 119-B-2? 


Under e. 12 (1) of the Act tha Collector 
is required to give immediate notice of the 
award to such of the persons interested as 
were not present personally or by their 
representatives when the award was 
made, 


It does not appear whether the appellant, 
K. V. Krishnayya, was present when the 
award was made or not; but, if not, he 
would have been entitled under s. 18 of 
the Act to require the Collector to make a 
reference to the District Oourt about the 
amount of the compensation within six 
months of the award, that is to say, before 
6th May, 1922, unless he had been served 
with notice of the award, in which case 
the application must have been made 
within eix weeks of the date of the notice. 


The appellant, K. V. Krishnayya, did 
not make any application for, auch a refer- 
ence under s. 18 as to the amount of com- 
pensation, but on 12th January, 1922, such 
an application was made by K. V. Rama- 
chandra Rao, the plaintiff in the suit 
already mentioned, with reference not only 
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to Survey Nos. 123 and 124, as to which he 
had succeeded, but also as to Survey No. 
119-B-2, as to which his suit had been dis- 
missed, 

As the District Judge disposed of the 
references under s. 30 and under s.18 
together, it may be taken that the Collector 
duly made the reference to the District 
Court under s. 18 on the application of K, 
V, Ramachandra Rao of 12th January, 1922; 
and it then became the duty of the District 
Court under s. 20 to issue notice to the 
appellant, K. V. Krishnayya, specifying the 
day on which the Oourt would deal with the 
objection under s. 18 to the amount of the 
award, and directing his appearance on that 
day before the Court, 


As early as 19th December, 1921, as 
appears from the diary, the District Court 
had directed notice of the reference under 
s.30tobe given to both parties for 12th 
January, 1922, but that notice was not 
served on the appellant, K.V Krishnayya. 
On 23rd February, 1922, fresh notice to him 
was ordered for 24th March, 1922, and on 
that day he appeared by his Vakil. The 
diary contains the further entry, “Adjourn- 
ed to 21st July, 1922, for inquiry.” 

` As the diary contains no mention of any 
separate notices of the reference under s. 18, 
it may be taken that the appellant in both 
references was treated as having entered 
an appearance. Had the objection then 
been taken that there was no reference 
before the Court under s. 18 as to 119-B-2, 
as K, V. Ramchandra Rao, on whose appli- 
cation the reference had been made, had no 
interest in it, the appellant, K. V. 
Krishnayya, unless he had been present or 
represented before the Oollector at the time 
the award was made, would have been still 
in time, as already shown, to require the 
Collector to make a fresh reference in 
regard toit. Nosuch question was raised, 
and the reference was allowed to proceed as 
to all three Survey Numbers and judg- 
ment was given on 26th October, 1924, 


The appellant, K. V. Krishnayya, preferred 
an appealfrom this judgment, and when 
the appeal came before the High Oourt the 
Government Pleader forthe first time raised 
the objections that the appellant was not en- 
titled to be heard at all, as hehad not himself 
madeanapplication under 8.18 requiring the 
Collector to make a reference to the District 
Oourt, and, secondly, that he was not entitl- 
ed to appeal as to the amount of compensa- 
tion for Survey No. 119-B-2, as the other 
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claimant, K. V. Ramachandra Rao; who made 
the application, had no interest init, as his 
suit as regards this survey number had 
been dismissed by the judgment of the Sub- 
ordinate Judge, and he had not appealed 
from that judgment, 


The High Court, in their Lordships’ 
opinion, rightly disallowed the first objec- 
tion, but they sustained the second, and 
held that.the appellant was not entitled to 
appeal as the valuation placed by the 
District Judge on Survey No. 119-B-2 
as there had been no reference in regard to 
it. 


In their Lordships’ opinion, the highly 
technical objection that the application 
requiring the Oollector to makea reference 
with regard to Survey No. 119-B-2 should 
have besn made by the appellant, K. V, 
Krishnayya, and not by the other claimant, 
K. V. Ramachandra Rao, should have been 
taken at the first opportunity when, as 
already shown, it might possibly have been 
met by making a fresh application, and not 
having been so taken must be considered to 
have been waived. Secondly, their Lord- 
ships are of opinion that the objection, when 
taken, should have been overruled. Though 
the second claimant, who was plaintiff in 
the suit before the Subordinate Judge, had 
not preferred an appeal from the decree 
dismissing his suit as to Survey No, 119-B-2, 
it was stillopen to him to file a memorandura 
of objections with regard to it in the appeal 
which had been preferred by the defendant, 
K. V. Krishnayya, and he had conse- 
quently an interest in that survey number 
entitling him to make an application with 
regard to it under s. 18 of the Act. 


Objection has, also, been taken to the 
methods of valuation adopted in the lower 
Courts, and ithas been argued that the ap- 
pellant has been seriously prejudiced by the 
fact that the three survey numbers were 
valued separately and not asconstituting 
one area in single ownership, and that, as 
owing to the purchase by the appellant of 
Survey No, 119-B-2 before the date of the 
acquisition, Survey Nos. 123 and 124 were 
no longer cut off from access to the road by 
a narrow strip ofland forming part of 
119-B-2, some part of them atleast became 
just as available for building as Survey No, 
119-B-2 itself and should have been so 
valued. 


In their Lordships’ opinion; so far as the 
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award of the Collector and the judgment of 
the District Judge are concerned, the objec- 
tion is well founded, and they should have 
considered whether those portions of Survey 
Nos. 123 and 124, which now have access to 
the road, should not be valued as building 
instead of agricultural land. It is, however, 
in their Lordships’ opinion, by no means 
made out that the learned Judges ofthe 

- High Oourt fell into thesameerror. Whilst 
holding themselves precluded from review- 
ing the valuation of 119-B-2, they have 
held that 16acres out of the 49°24 acres in 
Survey Nos. 123 and 124 ‘should be treated 
as building land and not as agricultural 
land, and have placed on them a higher 
valuation than had been placed by the Dis- 
trict Judge on Survey No, 119-B-2, treating it 
as building land. 


“As, however, the case has to go back with 
reference to the valuation of 119-B-, their 
Lordships think it will be more satisfactory 
not to tie the hands of the High Court wien 
the case goes back by confining the remittal 
to Survey No. 119-B-2; and they will ac- 
cordingly humbly advise His Majesty to 
discharge the order of the High Oourt and 
remit the case back to the High Oourt with 
a direction that they take into consideration 
the appealto them from the District Oourt 
in relation to Survey No.119-B-2 as well as 
Survey Nos. 123 and 124, and that in con- 
sidering to what extent they should be valued 
as building land, regard should be had to 
the fact that at the date of acquisition they 
constituted a single area of land held in 
one ownership. The respondent must pay 
the appellant’s costs of the appeal to His 
Majesty in Oouncil. The costs of the pre- 
vious hearing in the High Oourt and of any 
further hearing will be dealt with by the 
High Court, 


A, Case remanded. 


Solicitors for the Appellant :—Messrs. 
Douglas Grant & Dold. 
Solicitors for the Respondent :—The Soli- 


citor, India Office. 
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PRIVY COUNCIL, 
ApekaL FROM TAROUDH OHIEF Oovet.. 
January 13, 1931, 

Present :—Lord Macmillan, Sir John 
Wallis and Sir George Lowndes. 
Shaikh FAQIR BAKHSH—APPELLANT 
VETSUS 

MURLI DHAR AND OTHERS— RESPONDENTS. . 

Transfer of Property Act (IV of 1882), s. 111 (d)~— 
Lease—Merger—Lessee acquiring portion of lessor’s 
rights—Suit by lessee co-sharer against other co-sharers 
for profits—Calculatien of profits. 

The plaintiff was in possession of three shops ata 
monthly rent of Rs. 14-8 annas, The defendant pur- 
chased seven-eighths share of the rights of the lessorfin 
certain properties including these three shops. The 
plaintiff purchased the remaining one-eighth share 
and instituted a suit for an account of the income 
of the entire property in order that his share thereof 
may be ascertained and paid to him. He claimed 
that the profits from the portion of the property in 
his possession, namely, the three shops should be 
entered at Rs.14-8annas. The defendant contended 
that the plaintiff, having become a pro indiviso pro- 
prietor of one-eighth of the entire property and suing 
as a co-sharer for an account of the revenue of the 
entire property, was not entitled to found upon the 
lease in question and must bring into the account as 
the return on the subjects comprised in the lease 
and occupied by him, not the stipulated rent of 
Rs. 14-8 annas but the reasonable profits of these 
subjects, which he estimated at not less than Rs. 350 
per month ; 

Held, that the acquisition by the plaintiff of a one- 
eighth share of the entire property did not operate as 
an extinction of his rights as atenant of a portion of 
the property, and that the plaintiff was accordingly 
entitled to continue to claim the benefit of the lease 
and to bring into the account as the income of that por. 
tion the rent payable under the lease. [p, 335, col. 1.] 


There is no merger under s. 111 (d), Transfer of 
Property Act, unless the interests of the lessor an 
the lessee in the whole of the property become vested 
in one person, [p. 335, col. 2.) 


Mr. W. Wallach, for the Appellants. 


JUDGMENT. 


Lord Maemillan.—The plaintiff in the 
suit, Shaikh Faqir Bakhsh, and the defend- 
ant Murli Dhar, are joint proprietors pro 
indivigo of a property in the city of Luck- 
now known as Rahimganj, on which a large 
block of shops has been erected. The entire 
property was formerly owned by one Khuda 
Bakhsh, but it isnow held in the propor- 
tions roughly of one-eighth and seven- 
eighths hy the parties mentioned, who 
acquired their respective shares in it 
by purchase, When the plaintiff bought 
his one-eighth share on Ist April, 
1921, the defendant Murli Dhar had already 
acquired his seven-eighths share. At the, 
time when the latter purchased hie share of 
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the entire property, a portion of it, consist- 
ing of three shops, was in the occupation of 
the plaintiff as tenant under a lease at a 
monthly rent of Rs, 14-8, and this lease 
was current when the plaintiff himself pur- 


chased the remaining one-eighth share of 
the entire property. 


In the present proceedings the plaintiff, 
now the appellant, asks that an account be 
taken of the income of the entire property for 
the period from lst October,1922, to the end 
of February, 1925 (or 1926—the date is vari- 
ously stated) in order that his share thereof 
may be ascertained and paid to him. He 
claims that in the account the revenue from 
the portion of the property in his own occupa- 
- tion, being the subjects comprised in his 
lease, should be entered at the monthly rent 
of Rs, 148 payable under the lease. The 
defendant Murli Dhar contends that the 
plaintiff, having become a pro indiviso pro- 
prietor of one-eighth of the entire property 
and suing ss a co-sharer for an account of 
the revenue of the entire property, is not 
entitled to found upon the lease in question 
and must bring into the account as the re- 
turn on the subjects comprised in the lease 
and occupied by him, not the stipulated 
rent of Rs, 14-8, but the reasonable profits 
of these subjects, which he estimates at not 
less than Rs, 850 per month. The real issue 
in the caseis raised by these rival conten- 
tions, 


The Second Munsif,Lucknow, before whom 
the matter came in the firat instance, found 
in favour of the plaintiff by a judgment 
dated 29th November, 1926, which on ap- 
peal was affirmed by the Sub-Judge, Mohan- 
lalganj, on 29th March, 1927. In both Courts 
the view was taken that the acquisition by 


the plaintiff of a one-eighth share of the- 


entire property didnot operate on extinc- 
tion of his rights as atenant of a portion of 
the property, and that the plaintiff was ac- 
cordingly entitled to continue to claim the 
benefit of the lease and to bring into the 
account as the income of that portion the 
rent payable under the lease. 


Onan appeal being taken to the Ohief 
Court of Oudh the decision of the Courts 
below was reversed and the case was remit- 
ted to the Court of first instansce “for a 
determination of the true profits of the 
whole property, including the three shops 

“of which the plaintiff claims to be a tenant 
and for calculation on this basis of the 
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amount due to or by the plaintiff as the 
case may be.” The present appeal is against 


this judgment and has been heard by their 
Lordships ex parte. 


The question of law upon which the deci- 
sion of the case depends relates to the effect 
on the plaintiff's lease of his acquisition of 
& pro indiviso one-eighth share of the entire 
property. If the lease was not thereby ab- 
rogated it was admittedly valid and sub- 
sisting throughout the period of the ac- 
count claimed. 


. Now it is plain that when the defendant 
Murli Dhar acquired his seven-eighths of 
the entire property he did so subject to the 
subsisting lease of the three shops in ques- 
tion which formed part of the property and 
during the subsistence of the leage he could 
look for no other return from these three 
shops than his seven-eighths share of the 
stipulated rent of Rs. 14-8. When the plaintiff 
in turn acquired the remaining one-eighth 
share of the entire property, did this entitle 
the defendant Murli Dhar to disregard the 
lease and to claim seveneighths, not of the 
rent under the lease, but of the estimated 
annual value of the three shops comprised 
in the lease ? This claim could be justified 
only if the effect of the plaintiff's acquisition 
of one-sighth share of the entire property 
was to operate a merger of his tenant right 
in his property right and soto extinguish 
his lease. Their Lordships are of opinion 
that there was no such merger. The 
plaintiff acquired only one-eighth pro- 
prietary interest in the three shops as part of 
the whole property, while his tenant right 
extendei to the three shops in their 
entirety. His right of occupation of the three 
shops ina question with his co-proprietor 
Murli Dhar depended on the subsistence 
of the lease. The matter, however, is put 
beyond dispute by the terms of s, 11] of 
the Transfer of Property Act, 1882 (IV of 
1882), upon which the learned Second 
Munsif very properly founds his judgment. 
That section enumeratesin eight paragraphs 
the various modes in which “a lease of 
immovable property determines,” and the 
enumeration is exhaustive. The only 
paragraph relating to determination by 
merger is as follows:—‘(d) In case the 
interests of the lessee and the lessor in the 
whole of the property become vested at 


‘the ‘same in one person in the same right." 


As the learned Second Munsif points out, 
Zhe fusion of interests required by law 
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is to be in respect of the whole of the prop- 


“erty."s,There was no such fusion in the pre- 
senf instance. 


Their Lordships observe that in the 
judgment of the Chief Court of Oudh no 
reference is made tos. 111 ofthe Transfer 
of Property Act. The learned Judges of 
that Court, in reversing the decision of 
the lower Courts, put the case thus:— 
“Faqir Bakhsh has brought this suit as 
aco-sharer. The question whether he is or 
is not atenantof three shops is immaterial 
for the purpose of this suit, As a co-sharer 
he can claim his proportionate share of the 
profits of the whole property, but these 
profits must be the real profits of the prop- 
erty.” Their Lordships find themselves 
unable to follow this reasoning. If the lease, 
as their Lordships hold, isin a question 
with Murli Dhar a valid and subsisting 
lease, then in any accounting between the 
parties the rent under the lease is neces: 
sarily the measure of the contribution 
which the let subjects ought to make to 
the divisible revenue of the entire property, 


It remains to notice a plea of estoppel 
which figures largely in the pleadings and 
is fully dealt with in the two firat Courts, 
It appears that in 1921 Murli Dhar, 
claiming to be proprietor of the entire 
property, brought an action against the 
present appellant, seeking to eject him 
from the premises of which he was in oc- 
cupation. The latter pleaded in answer his 
tenancy right and also that he was in 
possession of the property in suit in the 
capacity of a co-sharer, and that the relation 
of owner and tenant did not existas be- 
tween him and Murli Dhar. He was allow- 
ed to add a plea that he was “not simply 
a tenant of the property in suit” and 
that he could not be dispossessed by 
Murli Dhar unless and until the 
property in suit was allotted to Murli 
Dhar after: partition. The learned Munsif, 
South Lucknow, held that the claim to 
eject the present appellant could not 


succeed in view of his dual position both - 


as a co-sharer of the property in suit and as 
a permanent tenant thereof, and the 
Subordinate Judge at Lucknow upheld 
this decision, resting his judgment, how- 
ever, solely onthe ground, which he found 
sufficient, that the present appellant asa 
co-sharer in the property could not be 
ejected therefrom. In the present pro- 
. ceedings Murli Dhar sought to make out 
that the appellant by his allegations in 
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the previous suit had. in.effect renounced 
his tenancy right and was now barred from 
asserting it. This plea was rejected both 
by the Second Munsif and by the Sub- 
Judge. and was disregarded in the judg- 
ment of the Chief Oourt of Oudh. Their 
Lordships are of opinion that there is no 
substance in the contention. A plea 
founded on the Limitation Act has also 
properly been repelled. 


The result is that their Lordships will 
humbly advise His Majesty that the judg- 
ment of the Ohief Court of Oudh be reversed 
and the judgment of the Second Munsif, 
Lucknow, as affirmed by the Subordinate 
Judge, Mohanlalganj, be restored. The ap- 
pellant will have his costs here and below. 


a. Appeal allowed, 


Solicitors for the Appellants.—Messrs 
T. L, Wilson & Co. 
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LAHORE HIGH COURT, 
Second Orvir, Appga No. 790 oF 1930, 
November 10, 1930. 

Present :—Mr, Justice Addison. 
BATNA RAM anp ANOTHR2—DsFENDANTS— 
APPELLANTS | 


VETSUS 
RAHMATULLAH arp axotaze— 
PLAINTIFEFS AND DEFENDANT— 


RESPONDENTS. 
Court Fees Act (VII of 1870), s. 
accounts —A ppeal—Defendant, 
plaintiff's valuation. 
i a suit for rendition of accounts the defendant 
is bound bythe plaintiff's valuation and must pay 
Court-fee on appeal on the basis of that valuation. 
Dhupati Srinivasa Charlu v. Perindevamma (1) and 
Kanji Mal v. Banna Lal (2), followed, 


Second appeal from a decree of the Dis- 
trict Judge, Ambala, dated the 12th Febru- 
ary, 1930. . 


i i Mehr Chand Mahajan, for the Appel- 
ants, 

Mr. Shambu Lal Puri, 
entes, 


JUDGMENT.—The plaintiff brought 
& suit for rendition of accounts against 
the defendants, He valued his suit at 
Rs, 400 and paid a Court-fee of Rs, 30 on. 
this sum. He obtained a decree in the trial 
Oourt and the defendants appealed to the 
Oourt of the District J udge, but only paid 
a Oourt-fee of Rs. 10. The Distric: Judge 
dismissed their appeal on two grounds, 
namely, because the full Court-fee of 
Rs, 30 had not been paid, and also because 
there was no power-of-attorney in favour 
of the Pleader. On appeal to this Oourt 
it was held that there was a proper power- 
of-attorney and that the appellants should 
have been allowed time to make up 
the deficiency in Oourt fee. For this 
reason the appeal was accepted and the 
case was returned to the District Judge to 
fixa time for the appellants to make up 
the deficiency in Oourt-fee and then to 
dispose of the appeal on the merits, The 
deficiency in Oourt-fee was made up to 
Rs. 30 and the District Judge on the merits 
again dismissed the appeal. Against this 
decision the defendants have preferred 
this second appeal and have again paida 
Oourt fee of Rs, 10 instead of Rs. 30. 

A preliminary objection was taken that 
the appeal is incompetent, as a Court fea 
of Rs. 30 has not baen paid. It is als> con- 
tended that further time should not ba 
given to the appellants as they kaew that 
the Oourt-fes was Rs. 30, and delibsrately 
did not pay it. The learned Counsel for 
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? (4)—Suit for 
whether bound by 


for the Respond- 
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appellants argued that there was a decision 
of a single Judge of this Court following a 
decision of a single Judge of the Alah- 
abad High Oourt in his favour, and that, 
therefore, he should be given time to put 
in theextra Oourt-fee if it was held that 
the proper fee was Rs 30. There isa Full 
Bench decision of the Madras High Oourt 
Dhupati Srinivasa Charlu v. Perindevamma 
(1) where it was held thatthe defendant is 
bound by the plaintiff's valuation of asuit 
of this nature and must pay Oourt-fee on 
appeal on that valuation. The Full Bench 
relied on previous decisions of their own 
Court and also on decisions of the Bombay 
and Oalcutta High Oourts. It might be 
noted that a decision of the Punjab Chief 
Oourt, taking the same view, was referred 
to before their Lordships in arguments 
though it was not quoted in the judgment. 
It is clear, however, from Kanji Mal v. 
Banna Lal (2) that this has been the con- 
sistent view of this Court. Thisisa deci- 
sion of the Division Bench, the Judges of 
which were Johnstone and Shadi Lal, JJ, 
It is pointed out in that judgment that 
there were numerous other decisions of 
this Court the same way. Thesingle Bench 
decision of this Court relied upon isin an 
unauthorized publication and makes no 
reference to any ruling except the single 
Judge decision of the Allahabad High 
Court which is also in unauthorized report. 
It is obvious, therefore, that there was no 
good ground for paying only a Court-fee 
of Rs. 10 a second time in this case, 

For the reasons given I dismiss the ap- 
peal with costs, 
A Appeal dismissed, 
aa Ind. Oas. 602; 39 M. 725; 30 M. L.J. 402 


(2) 28 Ind, Cas, 262; 7 P. R. 1915; 15 P, L. R. 
1916. 


LAHORE HIGH COURT, 
OxtminaL Revision No. 1512 oF 1930, 
March 6, 1931. 

Present :—Sir Shadi Lal, Kr., Ohief 
J astice, 

PUNJAB SINGH—Acouszsp— 
PETITIONER 
VETSUS 
EMPEROR— RESPONDENT. 


Punjab Municipal Act (III of 1911),s. 81—Money 
due on contract, whether can be recovered under 8, 
él, 


338, 
Section 81 of the Punjab Municipal Act cannot 
be invoked fer the purpose of réalising money due 
to a Municipal-Corporation on a contract, ` 


Maya Das v4 Municipal Committee, Chiniot (1) and 
Mana Ramv. Emperor (2), followed. : 
. Cage reported by the Sessions Judge, 
J as , with his No. 1999°of 8th December, 
1930, i ; 
REPORT.—This is a petition for revi- 
sion of a warrantof attachment, issued by 


Sardar Budh Singh, Magistrate, First Olass, . 


Gujrat,ofthe property of the applicant 
under s. 8l of the Municipal Act. Notice 
was issued to the Notified Area Committee 


Mandi Baha-Ud-Din, on whose application - 


the warrant was issued, but no body has 
appeared on their behalf. From the record 
it would appear that the Secretary of the 
Notified Area Oommittee applied to the 
Magistrate, who by the way is Vice-Presi- 
dent of the Committee, for. a warrant of. 
attachment under e. 8l of the Act for the 
recovery of Rs, 551 allegedto have been 
due from the applicant to the Committee on 
a lease of land, 

-The applicant contends that the money 
is not due, as the Committee did not fulfil 
their part of the contract in supplying water 
for the Jand etc, This dispute, however, is 
not, in my opinion, relevant to the present 
issue. The question that arises is, can 6 
Municipal Committee recover money due 
onan ordinary civil contract, such as a 
lease through the agency of the special 
powersof s.d1? In my opinion it cannot. 
A Municipality like any other Corporation 
is by a legal fiction deemed an individual 
person and as such is subject in civil dis- 
putes to the usual medium open between 
persons who areat variance for settlement, 
thereof, that is the Oivil Courts. Section 
81 was not meant to confer special privi- 
léges in such matters. Its object was 
obviously only to facilitate the collection 
from debtors of the Oorporation of such 
statutory liabilitiesas may have been impos: 
ed, such as taxes etc., I would refer to Maya 
Dasv. Municipal Committee, Chiniot (1) 
and Mana Ram v. Emperor (2), Further- 
more, no definite order by the Magistrate 
appearson the record to authorise the 
issue of a warrant and the warrant itself is 
not complete, as it does not show the dates 
for which the money is due not the number 
of the demand register or the cause for 
which the money is due. In my opinion 


a 99 Ind. Cas. 1030; A, I, R. 1927 Lah. 161; 28 Or 
L. J. 230 ; oe 


“(2)96 Ind, Cas. 224; A. L-R. 1926 Lah. 518; 27 Or. Ly, 


912; 7 Lah, 668; 27 P. L. R. 840.) ~ 
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this order should be set aside-and I, there- 
fore, forward.the prcceedingsto the High 


' Court with a recommendation to this 
effect. i 
ORDER. —Section 81 of . the Punjab ` 


Municipal Act cannot be invoked for the 
purpose of realising money due to a Muni- 
cipal Corporation on a contract, vide, Mana 
Ram v. Emperor (2) and Maya Das v. 
Municipal Committee, Chiniot (1). I accord- 
ingly accept the recommendation made by 
the-Sessions Judge and quash the order of. 
the Magistrate attaching the property of- 
Punjab Singh, -> aes pa 9 
å, . Recommendation accepted. ` 


ele 


LAHORE HIGH COURT. 
Szoonv Oxvit APPEAL No, 2735 oF 1928. 
October 28, 1930. 

Present :—Mr. Justice Johnstone. 
BHAGTA NAND—P taint FF= 
APPELLANT 


versus tn ; 
MUHAMMAD NAWAZ KHAN— 
DBFENDANT— RESPONDENT. i 

Punjab Tenancy Act (XVI of 1887), s. 77 (8)2 G)— . 
Suit-for deelaration that plaintiff is not liable to pay , 
hag buha—Jurisdiction of Revenue Court. 

A suit for a declaration that the plaintiffis not liable 
to pay hag buha is cognisable bythe Revenue Court. 
[p. 339, col. 1.] 

Gamun v. Karim Khan (8), followed. 

Sheikh Mahomed v. Habib Khan (1), not followed. 


Second appeal a from decree of the Dis- 
Si udge, Attoek, dated the 24th October, 
1928. 

Lala Badri Das, R.B., for the Appellant. . . 
Messrs. Barkat Ali and Fida Hussain 
Shah, for the Respondent. | 
JUDGMENT.—Parkashanand was Ma- 

hant of Deri Baba Than Singh in the 
Attock District. On 10th August, 1925, 
Sardar Muhammad Nawaz Khan, sued for | 
the recovery of Rs. 28 on account of haq- | 
buha fora period of 14 yearsat Rs. 2 per 
annum, That suit was brought in a Revenue 
Court. While that suit was pending the 
Mahant instituted the present suit praying 
for a declaration that he is not liable to 
pay. hag-buha, He then applied inthe 
Revenue Court to have that suit stayed. 
pending the decision of his suit in the 
Civil Court. The Revenue Court réfused the 
Mahant’s application and eventually de- 
creed the Sardar’s claim while the Mahant’s 
suit was pending in the trial Oourt. It 
may be noted in passing that.the. Sardar's : 
claim was based on the wajib-ul-arz. which _ 
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Contains a provision that kamins and non- 
proprietors residing in. the village are 
liable to pay the hag buha to him and the 
Sardar’s contention was that the Mahant 
being a non-proprietor was also liable to 
pay. ` 

In the Mahant’s suit the Sardar has chal- 
lenged the jurisdiction of a Civil Court to 
hear it. The trial Court held that it had 
jurisdiction but the suit was dismissed on 
the merits. The District J udge disagreed 
with the trial Court on the quastion of 
jurisdiction and the Mahant has appealed. 

The main question before me is that of 
jurisdiction and it has been argued at con- 
siderable length by Mr. Badri Das for the 
Appellant and Mr. Barkat Ali for the respon- 

ent. f 

The general rule is that suits are cog- 
nizable by a Oivil Oourt unless their 
jurisdiction is specifically excluded by 
Statute. It is agreed here that the haq buka 
is a village cess which is found in s.77 (3) 
group 2 (J), Punjab Tenancy Act: “suits for 
sums payable on account of village cesses 
or village expenses,” Mr. Badri Das admits, 
of course, that the Sardar’s suit was cogniz« 
able only by a Revenue Court but contends 
that the present suit is not, urging that the 
relevant words in the Punjab Tenancy Act 
must be strictly construed. 

For the Mahant reliance has been placed 
on Sheikh Mahomed v. Habib Khan (1) and 
Singh Ram v. Kala (2), which stated go far 
as the present matter is involved that 
Sheikh Mahommed v, Habib Khan (1) had 
never been overruled. By theother side I 
have been referred to Gamun v. Karim 
Khan (3). f 

Now Sheikh Mahomad v. Habib Khan (1), 
was based on no previous reported decisions 
and apparently was based on the principle 
that a declaratory suit was not cognizaole 
by a Revenue Court, There is, however, no 
doubt that a Revenue Court can hear decla- 
ratory suits and in Gamun v. Karim Khan 
(3), it was held that a suit for a declaration 
that occupancy tenants are not liable to pay 
haq buha is cognizable by a Revenue Oourt. 
The learned Ohief Judge, who decided 
Sheikh Mahomad v. Habib Khan (1), wasa 
member of the Full Bench in Gamun v. 
Karim Khan (3). In the latter case the 
Fall Bench raferred to Sheikh Mahomad v. 
Habib Khan (1), and distinguished it on the 
ground that in the 1905 case the plaintiffs 


il) 67 P. R. 1905; 113 P. L. R. 1905. 
(2) 92 Ind, Cas. 1012; A. I, R. 1925 Lah, 244; 7 Lah, 
173;8 Lah. L. J. 39; 27 P. L. R. 70. 
“(8) 33 P. R. 1908; 172 P. L. R. 1908 (F. B.). 


BHAG MAL Y. MALIK BINGE. ` 


339 


contended that they themselves were not 
liable to pay the cess by reason of not 
belonging to the classes from which pay- 
ment could be claimed, It appears that the 
plaintiffs were non-proprietors but owned 
their houses and cultivated land. In 
Gamun v. Karim Khan (3) the plaintiffs 
Were occupancy tenants, 1. e, non-pro- 
prietors. I have considered the two rulings 
and am unable tosee where the distinction 
arose. But even assuming that there was 
a distinction it is evident that the case 
before me is covered by the decision of the 
Full Bench. My attention has also been 
drawn to the civil reference appearing 
at page 453* of Raj Sarup v. Hardawart (4). 

I consider that Gamun v. Karim Khan 
(3) should be followed by me and I ac- 
cordingly dismiss the appeal with costs. 

A. Appeal dismissed, 

(4) 95 P. R.1907; 120 P. L. R.1908. i 

*Page of P. R. 1907—[Ed.] 





LAHORE HIGA COURT. 
MISOELLANEOUS First Appeal No, 498 
oF 1929, 
December 15, 1930. 
Present:—Mr, Justice Jai Lal. 
BHAG MAL-— APPELLANT 
versus 
MALIK SINGH-— REeSPONDENT, _ 
Succession Act(XXXIX of 1925), ss. 238, 244—Minor 
—Application for  Probate—Procedure—Grant of 
Letters to guardian—Amendment of petition. 
Unders. 233, Succession Act, Prebate cannot be | 
granted toa minor. But under 8. 244 of the said Act 
when a minor is the soleexecutor or sole residuary 
legatee, Letters of Administration, with the Will an- 
nexed, may be granted to the legal guardian of such 
minor untilthe minor has attained his majority at 
which period, und not before, Probate of the Will shall 


be granted to him. [p. 340, col. 1.j 
"AR application for Probate can be allowed to be 
amended into one for Letters of Administration in such 


a case even on appeal. [p. 340, col. 2.] 

Miscellaneous first appeal from an order 
of the District Judge, Gujranwala, dated 
14th December, 1928. 

Mr. P. M. Lal, for the Appellant 

Mr. Devi Dayal, for the Respondent. 

JUDGMENT.—This_ is an appeal 
against the order of the District Judge of 
Gujranwala, dated 14th December, 1928, 
directing the grant ofa ‘‘Probaté” to Hoshnak 
Rai on behalf of Malik Singh. The Probate 
was of the last Will of Jatta Mal who left 
two brothers, Hoshnak Rai and Bhag Mal. 
On 21st October, 1927, he was alleged to 
have made a Will bequeathing the whole of 
his estate to his minor nephew Malik Singh, 
son of Hoshnak Rai, The application made 


340. 
by Hoshnak Rai as guardian of Malik Singh 
for gfant of Probate to him was opposed by 
Bhag Mal; thé other brother of the testator, 
and the only question raised in the issue 
was whether the Will was executed by the 
deceased and whether he had a disposing 
mind at the time of the execution of the 
Will- The District Judge granted the 
Probate, 

The case was heard by a learned Judge 
in Ohambers of this Oourt who remanded 
it for report by the Distrizt Judge on the 
question whether the Will had been duly 
executed by the deceased, because it 
transpired that the District Judge had not 
given a definite finding on this question. 
The finding now is'in favour of the respond- 
ent, .that is to say, the opinion of the 
District Judge is that the Will was duly 
executed-by.the deceased. Objections to 
this report were taken on behalf of the 
appellant and the first objection raised by 
the respondent is that these objections were 
filed after the expiry of the prescribed 
time. It is not necessary forme to go into 
this question because I observe that the 
learned Counsel for the appellant has not 
impugned the correctness of the report in 
his arguments. The evidence on the record 
in support ofthe finding is reliable and 
definite, and there is. no reason to disbelieve 
it. I hold, therefore, agreeing with the 
learned District Judge thatthe Will was 
‘duly executed by the deceased and that he 
was in possession ofa disposing mind at 
the time of its execution, 


It was, however, contended by the appel- 
lant’s Counsel that-under the circumstancea 
of the case Probate could not be granted to 
the respondent. This objection is raised on 
two considerations: one is that no executor 
was appointed in the Will, aud the second 
is that the sole legatee Malik Singh is a 
minor, and, therefore, under s, 244, Succes- 
sion Act, only Lettera of Administration, 
with the copy of the Will annexed, could be 
granted to his guardian, This objection is 
well founded. Section 223 prohibits the 
grant of a Probate to a minor but then the 
Probate has not been granted to a minor in 
thecase, Section 244 provides that when a 
minor is the sole executor or sole residuary 
legatee, Letters of Administration, with the 
Will annexed, may be granted to the legal 
guardian of such minor until the minor has 
attained his majority at which period, and 
not before, Probate. of the Will shall be 
granted tohim. It is clear that the proper 
course for the learned District Judge was to 
grant Letters of Administration, with the 
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copy of the Will annexed, to Hoshnak Rai, 
father of Malik Singh, until the minor 
attains his majority. 

But, itis contendéd by the sppellant’s 
Counsel that this course is prohibited on 
the present application which was an 
application for grant of Probate, and 
reference is made to a judgment of the 
Patna High Oourt, Behari Mal v. Ganga Dat 
(1). That case, however, is clearly distingu- 
ishable because the testator in that case 
had appointed six persons as his executors 
und the applicant for Probate was not one 
of these six persons and Probate could not, 
under the circumstances, be granted to him. 
His application for Probate was, therefore, 
refused and his appeal was also dismissed 
and it was held that his prayer that Letters 
of Administration be granted to him was 
‘refused on the ground that there were other 
persons who were entitled to Probate. In 
the present case, there is no other person 
except possibly the minor Malik Singh who 
could claim to be an executor and Hoshnak 
Raiis acting on behalf- of Malik Singh, 
being his legal guardian. Lado Ram 
Gurtu v. Sibhag Rani (2) a judgment of this 
Court, isan authority in support of the pro- 
position that Letters of Administration with 
the Will annexed could be granted under the 
circumstances. 

I consider that under the circumstances 
the proper course would be for me to revoke 
the grant of Probate to the respondent and 
to remand the case to the District Judge 
with directions to call upon Hoshnak Rai to 
produce the Probate of the Will granted to 
him and to cancel the same and in lieu 
thereof to issue Letters of Administration, 


: with the Will annexed, to him under s8. 244, 


Succession Act. But before doing so the 
learned District Judge will permit Hoshnak 
Rai to amend his petition by substituting a 
prayer therein for grant of Letters of 
Administration, with the Will annexed 
instead of one for grant of Probate, and 
further the learned Judge will require him’ 
to give a bond with or without sureties as 
he may determine for the due administra- 
tion of the estate by him. No fresh stamp 
duty will berequired from the respondent 
Hoshnak Rai as the duty paid by him on 
the Probate is sufficient for the present 
purpose. To this extent I accept the appeal 
and modify the order of the District Judge. 

In view of the above circumstances, I 
make no order as to the ecsts of this appeal, 


A Appeal allowed. 
(1) 41 Ind. Cas. 279. 

(2) 102 Ind. Cag. 194; A. I. R°1927 Lah. 770; 9 Lab, 
L. J. 152; 28 P. L. R, 220, i 
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LAHORE HIGH COURT. 
Ssconp Civit Apewat No, 1391 oF 1930, 
December 18, 1930. 

: Present :—Mr. Justice Jai Lal. 
AZIMULLAH AND orenss—Derendants— 
| APPELLANTS 


Versus 
GHULAM MOHAMMAD—Pxaintirr— 
RESPONDENT, 
Limitation Act (IX of 1908), Sch. I, Art. UL— 
Joint trespass—Change of possession among trespassers 
— Adverse possession—Tacking of possession—Rule that 
possession of independent trespassers cannot be tacked 
on, applicability of. 
the case ofa joint trespass by several persons 
on the land of an adjoining owner the possession of 
one of the trespassers must be treated as the posses- 
sion of all, and adverse possession will run against 
the owner even if actual possession is not held by the 
same trespasser for the statutory period. »'The 
rule that successive trespassers cannot add to 
their adverse possession the period of the adverse pos- 
session of those who held theland before them is not 
applicable to such a case. 3 
The Trustees, Executors, and Agency Company Ltd. 
and Templeton v. Short (1), distinguished. 

Second appeal from a decree of the Dis- 
trict Judge, Jhelum, dated the 26th May, 
1930. 

Mr, Moehammad Din Jan, for the Appel- 
lants. 

Mr. A. R, Kapur, for the Respondents, 


JUDGMENT.—The suit was for pos- 
sessionof 4 kanals 9 marlas of land. It 
was defended by the defendants on the 
< ground that the plaintiff's remedy for pos- 
session had been extinguished as the plaint- 
iff had not been in possession of the land 
within twelve years of the institution of the 
suit. It was further pleaded that the defend- 
ants had acquired a title by adverse 
possession extending over more than 
twelve years. The following facts have 
been proved: the parties are owners of 
adjoining fields and it szems that the 
defendants made an encroachment on 4 
kanals 9 marlas of the land belonging to 
the plaintiff some time in 1911. The 
entries in the revenue records since then 
have been in respect of this 4 kanals 9 
marlas of land as follows so far as posses- 
sion is concerned : 

191415 Haji Mulla, Lal Khan and 

Fateh Sher, sons of Ditta. 

1918-19 Lal Khan, son of Ditta. 

1922-23 Sons of Lal Khan. 

1926-27 Sons of Lal Khan one-half and 
Hsji Mulla and Fateh Sher the 
other half, 


The learned District Judge is of opinion 
that whereas, having regard to the entries 
in revenue records, the actual occupants of 
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the land in suit have been changing, there 
can be no presumption of continuity of 
possession in favour of the trespassers and, 
therefore, it must be assumed that the 
moment there was a change in the posses- 
sion of the trespassers the land reverted to 
the original owner for the short interval 
that psssed in the passing of possesssion 
from one trespasser to the other and has 
consequently held that the plaintif musi 
be assumed to have been in possession 
within twelve years of the suit and the 
defendants’ adverse possession has not 
been established. 

Tn my opinion, on the facts found in this 
case the view of the learned District Judge 
was erroneous and the cases cited by the 
respondent's Counsel notably The Trustees, 
Executors, and Agency Company Ltd., and 
Templeton v. Short (1), a judgment of their 
Lordships of the Privy Oouncil and other 
judgments, which have followed the same 
view in this country, have no application to 
the facts of this case. In those cases it was 
held to have been proved that one tres- 
passer abandoned the land over which he 
had trespassed and another trespasser inde- 
pendently tock possession of the same. it 
was consequently held that the successive 
trespassers could not add to their adverse 
possession the period of the adverse posses- 
sion of-those who held the land before 
them, Ina the present case all the defend- 
ants must be presumed to have tres- 
passed on the land jointly because it isa 
case of encroachment by an adjoining 
owner on the land of his neighbour. The 
encroachment must be, therefore, not only 
joint, but also on the same tenure on 
which the original holding of the tres- 
passers was held by them. The fact that, 
when two of the jamabandis in respect of 
this land were prepared, only Lal Khan’s 
sons were entered in the actual cultivating 
possession of the land in suit must be 
deemed to be due to the fact that by mutual 
arrangement for the eake of convenienca 
of cultivation one co-owner allowed the 
other co owner to remain in possession of 
the land, and, therefore, the possession of 
one co owner must be deemed to be posses- 
sion in a representative character on 
behalf of ail his co sharers, and in other 
words on behalf of all the trespassers, 
This is not, therefore, a case of successive 
independent trespassers and no question 
of abandonment of possession by the 
original trespassers arises in this case, 

(1) (1883) 18 A. ©. 793; 59 L. T. 677; 37 W, R, 433; 
53 J. P. 132; 58 L. J. P. 0.4, 
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In this connexion it is important to 
notice that in the latest jamabandi again 
all the original trespassers have been 
‘shown to be in the cultivating possession 
of the land in suit. The area in possession 
of the trespassers from the very beginning 
has been shown to be 4 kanals 9 marlas. 
It is not, therefore, correct to say as the 
respondent's Oounsel contended, that only 

n the land originally trespassed 
upon was iñ possession of the sons of Lal 
Khan in 1918-19 and 1922-23, 

my opinion on the facts found it 
must be assumed that the plaintiff was 
nevér in possession of the land within 
twelve years of the suit and that the defend- 
ants have established their adverse pose 
session for more than twelve years, 
- I consequently accept this appeal and 
setting aside the decree of the learned 
District Judge dismiss the plaintiff's suit 
with costs throughout. 

A Appeal allowed. 


` LAHORE HIGH COURT. 
Sgconp O1vIL APPBAL No. $6 or 1926. 
May 22, 1930. 
Present :— Justice Sir Alan Broadway, KT., 
and Mr, Justice Ourrie. 
NIZAM DIN AND OTHERGS— DREFBNDANTS 
— APPELLANTS 
Versus 
Musammat W AZIR BEGAM— PLAINTIFF 
— RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), s. 59—Occupancy 
tenant—Mortgage of holding—Death of tenant without 
heirs—Extinction of mortgagee's rights. 

Where anoccupancy tenant who has mortgaged 
his rights dies without heirs the mortgage comes 
toan end and the mortgagee's interest ceases with it 
even though the mortgage was made with the land- 
lord's consent. [p. 343,col. 1. 

Narindar Singh v. Lehna Singh (2), followed. 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 19th 
November 1925. 

- Lala Badri Das, R. B., forthe Appellants. 

Mr, Zafrulla Khan, for the Respondent. 


JUDGMENT. 

Broadway, J.—On 14th September, 
1gu8, one Mahiya, an occupancy tenant, 
residentof Dhogri in the Tahsil and District 
of Jullundur, executed a mortgage in 
favour of one Shahab Din for Rs. 90 quaa 
certain portion of his holding. On Ist 
‘September, 1909, the said Mahiya mortgaged 


another portion of his occupancy holding to 
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Umra for Rs. 99-8-0 and later, on 29th April, 
1912, the same land was further mortgaged 
for a sum of Rs. 400 in all. On lith June 
1910 Mahiya mortgaged another portion of 
his holding to Nabi Bakhsh for Rs. 160 and 
again on 4th June, 1915, he executed a 
mortgage of another portion of his holding 
in favour of Ali Bakhsh for “Rs. 500. 
On 10th November 1917 this same Mahiya 
executed a deed in favour of the landlord, 
Musammat Wazir Begam, and relinquished 
his occupancy rightsin her favour on pay- 
ment by her of asum of Rs. 130, In 1920 
Musammat Wazir Begam instituted a suit 
against the mortgagees above-mentioned 
claiming possession of the land free from 
encumbrance. This suit was dismissed on 
the ground that the mortgages existed so 
long as Mahiya was alive. On 22nd May, 
1924. Mahiya departed this life whereupon 
on 17th June, 1924, Musammat Wazir 
Begam instituted the present suit claiming 
possession of the land mortgaged as abové 
stated, on the ground that the occupancy 
tenancy had become extinguished. The 
trial Court settled the following issues: . 

1. Does the former suit bar the present 
suit? . 

2. Does the mortgage become extinct by 
reason of thedeath of Mahiya without any 
heir and can the plaintiff claim the land 
without paying the mortgage money? 

3. Did plaintiff or her husband acquiesce 
in the alienation, and if s0, what is its effect 
on the case ? : 

4, Has the plaintiff got a right to sue? 

5. To what relief is the plaintiff entitl- 

? 

He finally granted the plaintiff a decree 
on the basis of Sher Khan v. Pir Bakhsh 
(1) 1and Narindar Singh v, Lehna Singh 
(2), holding that the former suit was no 
bar to the present one and whether there 
had or had not béen acquiescence it was 
immaterial, inasmuch as the occupancy 
tenancy had become extinct by operation of 
law and the landlord for that reason became 
entitled to possession of the landin ques- 
tion free from all encumbrances, Against 
this decree the mortgagees preferred an 
appeal to the District Oourt. This appeal 
proved unsuccessful as the learned District 
Judge considered that Narindar Singh 
v. Lehna Singh (2) concluded the matter. 
The mortgagees have now come up to this 
Court in second appeal and on their behalf 
Mr. Badri Das has contended that the 
view taken by the lower Court is incorrect, 


(1) 79 P. R.1878. 
(2)6 P.R. 1901 Rey. 
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He has urged that on the death of Mahiya 
all that the landlord was entitled to was 
the right, title and interest of the deceased 
Mahiya as they existed on the death of 
-Mahiya but as the mortgages were aub- 
sisting mortgages up to Mahiya’s demise, 
‘the landlord took the land subject to all 
these mortgages. In Narindar Singh v. 
Lehna Singh (2) it was held by the Financial 
Commissioner, the Hon'ble Mr. O. L. 
‘Tupper, O. 8. I, that the interest of the 
mortgagee can be no greater or last longer 
than that of the mortgagor's interest hav- 
ing come wholly to an end by reason of his 
death without heirs the mortgagee’s interest 
ceased with it even though the mortgage 
was made with the landlord's knowledge. 
This view of the law has not been differed 
from as far as I know and appears to me 
to be in accordance with the provisions of 
the Punjab Tenancy Act. Section 59 of 
that Act-deala with the devolution of a 
right of occupancy and in sub-cl. (4) it 
has been enacted that if the deceased 
tenant has left no such person as are 
mentioned in sub-s, (1) on whom his right 
of occupancy may devolve under that 
sub-section, the right shall be extinguish- 
ed. It seems to me that all that Mahiya 
mortgaged washis inrerest in the land so 
long as that interest was in existence that 
interest was charged with the payment of 
the moneys borrowed under the mort- 
gages. When that interest came to an 
end, which it undoubtedly did when he 
died, thers was nothing left to which any 
charge could attach, The landlord does 
not take by devolution; he takes posses- 
sion of the land when the occupancy 
tenancy becomes extinguished. Under 
these circumstances I am of opinion that 
the view taken by the lower Oourt is 
correct and I would, therefore, dismiss the 
appeal with costs. 
Currie, J.—I agree, 


A Appeal dismissed, 


LAHORE HIGH COURT. 
Oivit MisozuLanzous Petition No, 313 
oF 1930. 

July 14, 1930. 

Present :—Mr, Justice Currie. 
WABHAWA SINGH—P.taintrrF— 

PETITIONER 


é versus 

LADHA SINGH anp OTHERS — DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O0. XXXIX, 
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r. 2—Injunction against alienation—Disobedience— 
Punishment. 

A person who alienates property in contravention 
of an injunction issued by the Court under OQ. 
XXXIX, Givil Procedure Code,must be punished as 
provided in O. XXXIX, r.2(3) of the said Code. 
No one should be permitted to disobey such orders 
withimpunity. [p. 344, cols. 1&2] | 

Mr. M. L, Puri, for the Petitioner. 

Mr, J, N. Aggarwal, for the Respondent, 


ORDER —The present-applicant Wad- 
hawa Singh, brought a suit against the 
respondents claiming possession of alarge 
ares of land. This suit was dismissed by 
the trial Court. It is unnecessary for the 
purposes of the present proceedings to 
discuss the facts of the suit, Wadhawa 
Singh's appeal was also dismissed by the 
learned District Judge of Gujranwala by 
his order dated 9th December, 1925. He 
preferred a second appeal which was ad- 
mitted toa Division Bench on llth March 
1926. On 29th June, 1926, he applied under 
O. XXXIX, rr. 1 and 2, asking that the re- 
spondents should be restrained from alie- 
nating the property during the pendency 
of the appeal. In that application he stated 
that the respondents, after the institution 
of the appeal, had mortgaged some 24 
kanals of land and threatened to alienate 
more. He obtained an ad interim injunc- 
tion on 14th July, 1926, and on 8th October 
1926 Dalip Singh, J., passed the following 
order: “The Oounsel on both sides have no 
objection to an order restraining the re- 
spondents from alienating the land in 
dispute until the disposal of the appeal. 
The ad interim order is made absolute.” 

On 8th May, 1930, the present application 
was filed asking that action should be 
taken against the respondents on the 
ground that on 20th March, 1930, they 
had in defiance of their undertaking and 
the order of the High Oourtsold by a 
registered-deed land to the extent of 28 
kanals out of the land in suit, By my 
order of 23rd May, 1930, notics was issued 
to the respondents and Mr. Jagan Nath 
Aggarwal has appeared on their behalf and 
filed an affidavit executed by one of the 
respondents, Ladha Singh. 

In this affidavit the respondents admit 
that they have sold about 28 kanals for 
Rs, 600 by sale-deed dated 20th March, 
1930. They however, allege, that the land 
was already mortgaged, and that by selling 
this portion, about one seventh of the 
area mortgaged they had redeemed the 
rest paying in addition to the purchase- 
money, Rs. 300. This alienation, it is 
contended, was an act of prudence and for 
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the benefit cf all concerned... They further 
urged that they were under the impression 
that the appeal had probably been dis- 
missed and the prohibitory order dissolved 
ipso facto because it was about four years 
ago that the said order was made and the 
respondents had no notice of .the hearing 
of the-appeal or that the same was still 
pending during this long period. 

. This last excuse cannot be entertained, 
The respondents put in an appearance 
before the Oourt at the time when Dalip 
Singh, J., passed his order restraining them 
from alienating any of theland in dispute 
pending the decision of the appeal; they 
have thus clearly committed breach of the 
Oourt’s order, Ram Parshad v. Benares 
Bank Ltd. (1), Vidyapurana v. Vicar of 
Surukkal Church (2) and Adaikkala The- 
van v. Imperial Bank, Madura Branch (3) 
have been recited to show that in such 
. cases the High Court has power to punish 
disobedience whether under O, XXXIX,r. 2, 
Civil Procedure Code, or by virtue of its 
inherent jurisdiction to punish contempts 
of its own orders. Mr. Jagan Nath Aggar- 
wal apologized on behalf of his clients 
and urged that there was no deliberate 
intention of disobeying the orders, He 
suggests .that in the circumstances an 
apology would be sufficient as he contends 
that the sale being to redeem an existing 
mortgage, was an act of good management 
and forthe benefit of all concerned. Mr. 
Puri for the applicant contends that there 
is nothing to show thatthe mortgage which 
is said to have been redeemed was execut- 
ed by Gurmukh Singh, the original owner 
of the land in dispute, He contends that 
this is evident from the fact that the 
client’s suit was one for possession and no 
mortgagees were impleaded and no 
objection was raised apparently to the 
failure to implead any mortgagee. He 
suggests that the mortgage must have been 
entered into between the respondents 
themselves, It is impossible to decide 
this point and unnecessary, as at the most 
it would merely constitute an extenuating 
circumstance when the question of deter- 
mining the punishment arises. 

Such injunctions as the present, and 
restraining parties from alienating prop- 
erty in dispute pending decision of the 
appeal aro frequently issued and their 
whole value would be lost if parties were 


(1) 58 Ind. Cas. 600; 42 A, 98; 17 A. L, J. 1127. 

(3) 05 Ind. Oss. 19 

( nd. Oas, 196; A. T R. 1926 Mad. 574; 50 M, 
L. J, 401. 
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allowed to disobey them with impunity 

Thealienation by the respondents in the- 
present instance is a flagrant breach of 
the order passed by Dalip Singh, J.. They 
have not pleaded ignorance of the order 
and indeed could not raise such a plea. 
In my opinion they must be punished. 
Order XXXIX r, 2 (3) provides that the 
Court may order the property of such per- 
son to be attached and may order such 
person to be detained in the civil prison 
foraterm not exceeding six months. In 
the present case it appears desirable to 
attach the property of the respondents in 
the event of its being found necessary, 
when theappeal is decided to award any 
compensation to the appellant, At the 
same timeit is necessary, in my opinion, 
to punish the respondents irrespective of 
what the result of the appeal may bə. . I, 
therefore order that the property of the 
respondents Ladha Singh, Nihal Singh and 
Jahangir Singh be attached and that they, 
the said respondents, be detained in the 
civil prison for the term of one month, 

A. Order accordingly. 


er 


LAHORE HIGH COURT. 


` O1vin Revision Putition No. 238 or 1930. 


November 5, 1930. 

Present :—Mr, Justice Addison. 
HANS RAJ—PvaintirF—PExTITIONER 
versus 
NARAIN SINGH AND anoTHER— 

DarenDanrTs— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. V, 7. 20— 
Substituted service—Discretion of trial Court—Inter- 
ference in appeal. : f 

The advisability of effecting service by substitut- 
ed service is a matter primarily forthe trial Court 
and, if it issatisfied on the matters set outin O. V, 
r.120, Oivil Procedure Code, it should order substituted 
service which is as effectual as if service was made 
personally. An Appellate Court has no power to go 
into the question whether substituted service ought 
to have been ordered unless the trial Court has made 
some error of law or has not obeyed the provisions 
of the law. All that the Appellate Oourt can see 
is whether the summons was issued according to 
law. [p. 345, col 1.] 

Doraiswami Ayyar v. Balasundaram Ayyar (1) and 
Dittu Ram v. Nawab (2), referred to. 

Oivil revision petition from an order of 
the Third Olass Sub-Judge, Tarn Taran, 
dated the 7th March, 1930, 

Mr, Shambu Lal Puri, for the Petitioner. 

Mr. H. D. Bhalla, for the Respondents. 

3d UDGMENT.—One Hans Raj obtain- 
ed an ex parte decree against two brothers, 
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Narain Singh and Amar Singh, on 14th 
July, 1928. The judgment-debtors applied 
on 4th January, 130, to have this ex parte 
decree against them set aside on the ground 
that they were not served, and that they 
came to know of the decree against them 
when their property was attached on 27th 
December, 1929. The Oourt before whom 
the petition came, held that there was not 
due service, as ignorant Jats could not be 
supposed to read newspapers, and that, 
therefore, the applicants had one month 
within which they could apply to set aside 
the decree from the dateof their knowledge 
of it and not from the date of the decree 
itself, The Judge further held that al- 
though one of the brothers, Narain Singh, 
was cerved with notice under O. KAT, r, 22, 
Civil Procedure Code, to appear in these 
execution proceedings on llth October, 
1929, that’ did not affect the case, as Narain 
Singh explained that there was two cases 
against him and he did not know in which 
one the notice was issued. For these rea- 
sons the Judge held that the application 
was within time and set aside the ex parte 
decree, Against this decision this revision 
petition has been preferred. 

Two attempts were made personally to 
serve the defendants and both failed. It 
was after that that the Court ordered sub- 
stituted service under O.V, r. 20, Civil 
Procedure Code. The method of substitut- 
ed service adopted by the Oourt was ad- 
vertisement in a newspaper, namely the 
Hindu Herald. On the proper date ex 
parte evidence was recorded. In these cir- 
cumstances it is clear that the application 
to set aside the ex parte decree must be 
held to be barred'by time. As held by the 
Madras High Oocurt in Doraiswami Ayyar 
v. Balasundaram Ayyar (1) the advisability 
of effecting service by substituted service 
is a matter primarily for the trial Court 
and, if it is satisfied on the matters set out 
in O. V, r. 20, it should order substituted 
service which is as effectual as if service 
was made personally. An Appellate Uourt 
has no power to go into the question whe- 
ther substituted service ought to have been 
ordered unless the trial Oourt has made 
some error of law or has uot obeyed the pro- 
visions of the law. All that the Appellate 
Court can see is whether the summons is 
issued according to law. 

It was also held in Dittu Ram v. Nawab 


(2) that in the case of subs ituted cervice 
(1) 102 Ind. Oas. 243; A. I. R. 1927 Mad.. 507; 52 M. 
L. J. 477; 38M. L, T. 275, : i 
(2) 92 Ind. Oas. 272; A, I. R, 1925 Lah, 639;7 L. L, 
3.448. . 


ee 


ABA NAND V. BISHAN SINGH, 


345 


a summons is duly served for the purpore 
of Art, 164, Limitation Act, even though it 
does not, in fact,come to the defendant's 
knowledge; and as tims runs from the date 
of the decree in such cases, an application 


‘for setting aside an ex parte decree made 


after the expiry of 30 days from the date of 
the decree is clearly barred by time. 

As skown above by me, the trial Judge 
only passed an crder under O. V, r. 20, after 
the process-server had failed to effect 
service personally on two occasions and the 
provisions of O. V, r, 20 were duly carried 
out. I, thererore, hold that the application 
was Clearly time-barred and the trial Judge 
aS no jurisdiction to pass the order he 

10. 

It is unnecessary in these circumstances 
to go into the question whether the service 
of summons upon Narain Singh who lives 
with his brother Amar Singh, under O, XXI, 
1, 22, on the lith October, 1929, also 
amounted to proof that he knew the decree 
on the date. ButI wish to point out that 
apparently there is no explanation of Narain 
Singh on the record to the effect that the 
plaintiff had two cases against him and he 
did not know in which case the notice was 
served upon him, For the reasons given 
above I accept the petition and set aside 
the order of the Subordinate Judge, Third 
Olass, setting aside the ex parte decree. 
The petitioner will have his costs here, 

A, Petition accepted. 


LAHORE HIGH COURT. 
MISOELLANE9US Skoonp CIVIL APPEAL 
No. 1010 oF 1930, 

November 17, 1930. 
Present:—Mr, Justice Bhide. 

ASA NAND AND ANOTHIIR-—DECAER-HOLDERS 
—APPELLANTS 
tersus 
BISHAN SINGH AND orters— 
JUDGMENT D#BTOKS— RESPONDENTB, 

Civil Procedure Code (Act V of 1908), s. 48—Decree 
against joint family—Application by some members 
for insolvency—A pplication for execution dismissed— 
Dismissal, whether amounts to stay of execution— 
Application more than 12 years after decree—Limita- 
tion. 

A obtained a decree in 1907 against a joint Hindu 
family consisting of B and his sons, C and D and his 
grandsons Hand F. An application for execution was 
made in 1910, but it was consigned to the record 
room in 1912 on the ground that the decree-holder 
was absent and an application had been pre- 
sented by Band C for being declared insolventa, 
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The last application for execution was presented 
in 1928 and it was urged on behalf of the decree- 
holder that the order dated 17th August, 1912, which 
was made on thefirst application for execution was 
tantamount to an injunction for stay of execution 
within the meaning of s. 15, Limitation Act, and that, 
therefore, the application of 1928, was within 


e: 
ela, that the order dated 17th August, 1912, was 
really an order for dismissal of the application for 
execution in default of the deeree-holder and not an 
order for stay of execution and the last application 
was.time-barred. [p. 346, col.2.] 

An application for insolvency by some of the 
members ofa joint Hindu family does not ipso facto 
result in the insolvency ofall the members of the 
family. [ibid.] 

Sat Narain v. Behary Lal (1), referred to. 

Miscellaneous second appeal from an order 
of the District Judge, Attock, dated the 30th 
January, 1930. 

Mr. Shiv Dayal, for the Appellants, | 

Messrs. J. N. Aggarwal and S. L. Puri, for 


the Respondents. 


JUDGMENT.—The material facts of 
this case are the following : 

On 26th August, 1207, Asa Nand obtained 
a decree for Rs, 4,500 against a joint Hindu 
family, consisting of Jowahir Singh, his 
sons Karam Singh and Bishan Singh and 
his grandsons Sita Ram and Ishar Singh. 
An application for execution of this decree 
was made on 15th August, 1910, but was 
consigned to the record roomon 17th August 
1912, with the following order : 

“The decree-holder and his Pleader are 
not present. The judgment-debtors are 
present. An application has been made 
by them to be declared insolvents and is 
‘being dealt with separately. This file 
should, therefore, be consigned to the record 
room. The judgment-debtors are allowed 
to depart, and property under attachment 
is to be released.” 

It appears that the only judgment- 
debtors whe had applied for being declared 
insolvents were Jowahir Singh and Karam 
‘Singh. Their application for insolvency 
was presented on 14th August, 1912, and 
was granted on l0th December, 1912, 

On 22nd August, 1913, Asa Nand made 
another application for execution but it 
was dismissed in default on 22nd Novem- 
ber, 1913. The next application was made 
on 17th January, 1914, but that application 
was also dismissed in default on 26th Feb- 
ruary, 1914, The last application for exe- 
cution was presented on 20th June, 1928, 
This has been dismissed by the Court below 
on the ground that it was barred by the pro- 
visions of s. 48, Oivil Procedure Code, 

“The decree-holder has now preferred a 
second appeal. 
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It is contended on behalf of the appellant 
that the order dated 17th August, 1912, 
which was made on the first application 
for execution was tantamount to an injunc- 
tion for stay of execution within the mean- 
ing of s. 15, Limitation Act, and that, there- 
fore, the application of 20th June, 1928, was 
within time. It is also urged that even if 
that order did not amount to an injunction 
for stay of execution within the meaning 
of s. 15, Limitation Act, no proveedinga for 
execution of the decree could be taken after 
the adjudication of Jowahir Singh and 
Karam Singh as insolvents on 10th Decem- 
ber, 1912: vide s. 26, Provincial Insolvency 
Act, 1320. Neither of these contentions 
appears to me to be tenable, The order 
dated 17th August, 1912, shows that the 
decree-holder himself was absent and, there- 
fore, the application was liable to be dis- 
missed. It is, no doubt, mentioned therein 
that the judgment-debtors had applied to 
be declared insolvents, but it must be re- 
membered that only two of the judgment- 
debtors had applied, and there seems to 
be no reason why execution could not pro- 
ceed against the other judgment-debtors. 
It is argued on behalf of the appellant that 
the application was made on behalf of all 
the members of the joint Hindu family, but 
this argument is not supported by the 
facts stated in the application for insolven- 
cy which was presented by Jowshir Singh 
and Karam Singh. The application for 
insolvency by some of the: members of a 
joint Hindu family does not ipso facto result 
in the insolvency of all the members of 
the family: cf, Sat Narain v. Behary Lal 
(1), Moreover, on the date of the order in 
questicn, only an application for insolvency 
had been made and there was yet no know- 
ing whether the application would or 
would not .be granted. It is significant 
that the property of the judgment-debtors 
was released from attachment. If the in- 
tention was merely to stay execution, there 
was noneed to release the property from 
attachment. Taking intoconsideration all 
these facts I am of opinion that the order 
dated 17th August, 1912, was really an order 
for dismissal of the application for execu- 
tion in default of the decree-holder and 
not an order for stay of execution. 

Agregards the second contention I have 
already noted that only two of the judg- 


(1) 84 Ind. Oas. 883; A.I. R. 1925 P. O. 18; 52 I. A. 
22; 6 Lah. 1;47 M.L. J. 857; 10 O. & A. L. R. 1332; 
(1925) M. W. N. 1; 23 A. L, J. 85; L.R. 6A, P. O. 1; 


26 P, L. R. 81,27 Bom. L. R.135; 21 L. W. 375; 1 L. 


0. 500; 10, W.N. 916; 29 0. W. N. 797 (P. O). 
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ment-debtors had applied for insolvency 
and there was thus no obstacle to execution 
being proceeded with against the other 
judgment-debtors. Asa matter of fact the 
decree-holder did make applications for 
this purpose in 1913 and 1924, the second 
application being only against those per- 
sons who had not been adjudicated insol- 
. vents. é 

In my judgment the last application for 
execution dated:20th June, 1928, which was 
presented more than 21 years after the date 
of the decree was rightly held to be time- 
barred, I dismiss the appeal with costs. 

a. Appeal dismissed. 


LAHORE HIGH COURT. 
Sgoonp O1vin Apprat No, 2682 or 1925. 
November 27, 1930. 
Present:— Sir Shadi Lal, Kr., 
Ohief Justice, and Mr. Justice 
Coldstream. 
Musammat GHOGRI—PLAINTIFF— 
. APPELLANT 
aad versus 
Musammat MANBHARI— DEFENDANT 
— RESPONDENT., 


Customary Law (Punjab)—Succession—Jats of 
Mauza Kanjhaola—Married daughter's right to in- 


herit. 
Among the Jats of Mauza Kanjhaola in Delhi 


province a married daughter jis not entitled to suc- 
‘ceed to her father's property. 


Second appeal from a decree of the 
poe Judge, Delhi, dated the 13th July, 
1925, 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. 

Mr, Kishan Dayai, for the Respondent. 

: -JUDGMENT. 

Coldstream, J.—The plaintiff in the 
suitfrom which this appeal arises was a 
married daughter of one Balla, a Jat of 
Mauza Kanjhaola in Delhi province, and 
the defendant an unmarried daughter in 
possession of her father’s property, Balla 
having left no collaterals. The plaintiff 
sued for possession of half the property 
and the only. question for consideration 
before us is whether the plaintiff has a 
right to succeed to half of her father’s 
property in the circumstances. Oertain 
instances were cited by the plaintiff in 
proof of her contention that she was en- 
titled according tocustom to succeed equal- 
ly with the defendant. The defendant also 
produced evidence hut was unable to put 
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forward an instance of a daughter succeed- 
ing to her father’s property to the exclusion 
of her married sister. It has been found 
by both the lower Oourts that these in- 
stances prove nothing and both of them 
have decided against the claim of the plaint- 
iff who has come before us now in second 
appeal. 

The argument of Mr. Shamair Ohand 
who appears for the appellant is that 
the parties are admittedly governed by 
custom in matters of succession, that the 
general Oustomery Law of the province 
recognizes daughters as heirs both to ances- 
tral property in preference to remote colla- 
terala and to self-acquired property. The 
general Oustomary Law makes no distinction 
between married and unmarried daughters 
and Mr. Shamair Ohand contends that 
having regard to this general law the Courts 
ought to decide that married and unmarried 
daughters have an equal right of succession 
where there are no other heirs, 

In the riwaj-i-am of the parties’ village 
prepared in 18&0 it is laid down that daugh- 
ters cannot become heirs but are entitled to 
be maintained till marriage and again after 


‘they become widows if they are not main- 


tained out of their husband's property. In 
the riwaj-i-am prepared ut the Settlement of 
1908 09 it is stated that daughters hava 
no inheritance but unmarried daughters 
are entitled to maintenance. It is also 
stated in another place that married 
daughters have no right of inheritance and 
that they cannot get any share in it, 
There is no ground for rejecting the 
statements as a true statement of the 
custom of the village and it is clear from 
them that a married daughter is not en- 
titled to succeed to her father’s property, 
It fcllows that the plaintiff has no locus 
standi to proceed-against her sister who was 
in possession. 

1 would accordingly dismiss this appeal 
with costes. 


Shadi Lal, C. J.—I concur. 


A. Appeal dismissed, 
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LAHORE HIGH COURT. 
Szoonp O1vin Apprau No. 1055 or 1930, 
November 18, 1930. 
Present:—Mr. Justice Addison, 
MUNIOIPAL COMMITTEE, HANSI— 
DEFENDANT—-APPELLANT 

í versus 
MEHTAB SINGH—Praintiz¥— 
RESPONDENT. 

Punjab Municipal Act (III of 1911), s, 49—Specific 
Relief Act (I of 1877), s.54—Suit against Municipal- 
ity formandatory injunction to re-construct khal and 
for declaration of title and permanent injunction, 
competency of. 

Where a khal situated on the plaintif’s ‘site was 
illegally demolished by the defendant Municipality 
_ and the plaintiff sued for a mandatory injunction 
against the Municipality to rebuild the khal at their 
own expense and for a perpetual injunction to restrain 
the defendant from building a drain on the site in 
question as it belonged to the plaintiff: 

Held, that the suit was maintainable so far as the 
relief for declaration and perpetual injunction was 
concerned though the relief for mandatory injunction 
was barred under s. 49, Punjab Municipal Act, and 
s. 54, Specific Relief Act. 

Second appeal from a decree of the Senior 
Sub-Judge, Hissar, dated the 17th March, 
1930. f 
-. Mr. Shiv Charan Das, for the Appellant, 

Mr. Shamair Chand, for the Respondent. 


JUDGMENT.—The plaintiff brought 
his suit against the Municipal Committee, 
Hansi for a mandatory injunction to issue 
upon the defendant to rebuild a khal at 
a certain place at their own expense and 
for’ a perpetual injunction to restrain 
the defendant from building a drain on 
the site in question as it belonged to the 
plaintiff. 

The trial Oourt held that the site be- 
longed tothe plaintiff, that the khal was 
illegally demolished by the President of 
the Committee, that the suit for a man- 
datory injunction could not proceed 
under s. 49, Municipal Act, and s. 54, 
Specific Relief Act, but that the suit for 
& perpetual injunction torestrain the de- 
fendant from interfering with and building 
a drain upon the site was competent. It 
accordingly gave adecres for the issue of 
the perpetual injunction described. Against 
this decision there were two appeals to the 
Senior Subordinate Judge and he dismissed 
them both. Against this decision the 
Manicipal Committes has preferred this 
second appeal, 

The one point argued was that, seeing 
that a portion of the relief was barred by 
reason of s. 49, Pajab Municipal Act, and s. 
54, Spacific Relief Act, the whole suit was 
barred. [do not agree. It has long been 
held that a suit for a declaration as to 
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ownership and a perpetual injunction 
restraining the Municipal Oommittee from 
interfering with the property in future does 
lie under s. 54, Specific Relief Act, and the 
proviso tos. 49, Municipal Act. The fact 
that two reliefs were claimed does not make 
the suit in its entirety illegal. It was pro- 
per to dismiss the suit as regarda the 
illegal relief claimed and to decree it as 
regards the legal reliefas has been done. 


I, therefore, dismies the appeal with 
costs. 
A. Appeal dismissed. 


Pm an 


LAHORE HIGH COURT. 

Sxoonp Orvit Appsst No, 1425 cr 1925, 

November 26, 1230, 
Present:—Sir Shadi Lal, Kr., Ohief Justice 
and Mr. Justice Coldstream. 
Musammat WIRAN WALI—Deranpant — 
APPELLANT 
versus 
HIRA NAND 4ND 0OTHERS—-PLAINTIFFS— 
AND DEFENDANT—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
16 (2)—Decree on award—Appeal by person not party 
to reference, competency of—Interested party'—Quee- 
tion of fact. í 

Under para, 16 (2), Sch. IT, Civil Procedure Gode, 
no appeal lies from a decree which is in accordance 
with an award made byan arbitrator and the 
mere fact that the validity of the award is impeach- 
ed by the appellant onthe ground that he was nota 
party to the reference doesnot take the case out of 
the ambit of this rule. 

Balkishan v. Sohan Singh (1), followed. 

Under para. 1, Sch. II, Civil Procedure Oode, all 
the parties interested must agree torefer their dis- 
pute to arbitration, but the question whether a party 
is interested within the meaning of this paragraph 
must be decided on thefacts of each case. 


Mahadev Narayan v. Dattataraya Narayan (2), fol- 
lowed. 


Second appeal from a decree of the District 
Judge, Jhelum, dated the 2ad March, 1925, 
Mr. Amar Nath Chona, for the Appellant, 
Messrs. Ram Lal Anand and D. R. Sawhn- 
ey, for the Respondente, 
JUDGMENT. 

Shadi Lal, C. J.—This appeal arises out 
of an action brought by the plaintifis-rea- 
pondents for the rendition of the accounts 
of a dissolved partnership and for the re- 
covery of money due to them. The partner- 
ship was, according to them, dissolved on 
the death of Boda Raj, one of the partners; 
and the suit was instituted against his 
father Mathra Das and his widow Musam- 
mat Wiran Wali. It appears that Musam- 
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mat Wiran Wali took no. interest in the 
proceedings of the case and that on 7th 
May, 1923, the parties interested entered 
into an agreement to refer their dispute 
to the arbitration of Rai Bahadur Diwan 
Ohand and the Oourt made an order of re- 
ference accordingly. The agreement was 


signed by Mathra Das on behalf of 
himself and his daughter-in-law, 
Musammat Wiran Wali, and he alone 


condusted the proceedings before the arbi- 
trator. 


On 18th March, 1924, the arbitrator made 
his award and the Subordinate Judge after 
hearing the objections to the award, pro- 
nounced judgment in accordance with it. 
From the decree which followed upon the 
judgment Musammat Wiran Wali prefer- 
red an appeal to the District Judge, who 
dismissed it on the preliminary ground 


that no appeal lay from the decree which. 


was made in accordance with the award, 


There can be-no doubt about the cor- 
rectness of the decision of the learned 
District Judge that no appeal lies from the 
decree which is in accordance with the 
award made by the arbitrator. That rule 
finds expression in para. 16 (2), Sch. II, 
Civil Procedure Code, and the mere fact 
that the validity of the reference was 
impeached by Musammat Wiran Wali on 
the ground that she was not a party to the 
reference does not take the case out of 
thatambit of the rule. If any authority 
were needed on the subject I would refer 
to the judgment of a Division Bench in 
Balkishan v. Sohan Singh (1) which is on all 
fours with the present case, 


Indeed, Mr. Ohona frankly admits that 
no appeal lay against the decree made by 
the trial Judge but he requests us to treat 
the memorandum of appeal as an -applica- 
tion for revision. He seeks to invoke our 
revisional jurisdiction by contending that 
the order of reference was invalid as it 
was made without the concurrence of 
Musammat Wiran Wali; and that the 
Subordinate Judge has committed a 
materialirregularity in giving effect to an 
award which was founded upon an invalid 
reference, Now, para. 1, Sch. II, Oivil 
: Procedure Oode, prescribes that all the 
parties interested must agree to refer their 


(1) 116 Ind. Cas. 559; A. I. R. 1929 Lah, 476; 10 Lah, 
871; 31 P. L, R, 165, 
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dispute to arbitration but the question 
whether a party is interested within the 
meaning of this paragraph must be decided 
on the facts of each case: vide inter alia 
Mahahev Narayan v. Dattataraya Narayan 
(2), The learned Subordinate Judge has, 
upon a consideration of all the relevant 
facts, reached the conclusion that Musam- 
mat Wiran Wali was not a person 
interested in the arbitration and this finding 
cannot be impeached on revision. 


The learned Advocate, however, urges that 
the award makes her liable for the pay- 
ment of money to the plaintifs. Buta 
perusal of the award shows that it was 
the estate of Bodh Raj which is made liable 
and that neither the arbitrator nor the 
Court ever intended to make the lady res- 
ponsible for the payment of the decretal 
amount. It appears that Mathra Das alone 
wasin possession of the estate ofhis con 
Bodh Raj and the matter has been placed 
beyond all reasonable doubt by the proceed- 
ings in execution of the decree which 
shows that Mathra Das himeelf has satisfied 
the decree and that no attempt was made 
by the deeree-holders to attach the private 
property of Musammat Wiran Wali. For 
the aforesaid reasons I would dismiss the 
appeal with costs. 


Coldstream, J.—I agree. 
Ng Appeal dismissed, 


` (2) 110 Ind’ Gas. 343; A. I. R. 1928 Bom. 248;52 B. 
408; 30 Bom. L. R. 530. 


LAHORE HIGH COURT. 
Sroonp Orvie APPEAL No. 1427 oF 1926, 
June 19, 1930. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Justice Sr. Abdul Qadir, Kr. 
Haji ABDULLA—Derenpant— 
APPKLLANT 
versus 
BHOJA MAL AND ANOTHE8—PLAINTIFF 
AND DeranpanT— RESPONDENTS, 

Limitation Act (IX of 1908), s. 19—Entry by morta 
gagor in mortgagee’s book—Mortgagee signing as seribe 
—Entry, whether amounts to acknowledgment by morta 
gage. 
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Where the mortgagor signed an entry -ih the bahi 
of the mortgagee showing the balance dueto the 
mortgagee andthe mortgageein whose handwriting 
the entry was made also put down his name under 
the entry as its scribe ; 

Held, that the entry was not an acknowledgment 
of the mortgage debt by the mortgagee and the fact 
that the mortgagee wrote it at the instance of the per- 
son acknowledging the debt and put down his own 
name underit, merely as a scribe, could not alter the 
nature of the entry or convert it into an acknewledg- 
ment by the mortgagee. 

An acknowledgment must bea conscious acknow- 
ledgment of liability, in order tobe effective under 
s, 19, Limitation Act, i 


Second appealfrom a decree of the Dis- 
trict Judge, Multan, dated the 15th Febru- 
ary, 1926. 

Mr. Hargopal, for the Appellant, 


Mr, Mukand Lal Puri, for the Respond- - 


ents. 


JUDGMENT. 

Abdul Qadir, J.—This appeal arises 
out of a suit, in which the plaintiff-respond- 
ent Bhoja Mal was a mortgagee of 
some land in village Wahi Mullan Fazil, 
District Multan, His predecessor-in-title 
originally obtained this land under a lekha 
mukhi mortgage. The mortgagor transfer- 
red his rights of redemption to Haji Abdul- 
lah, defendant-appellant, who applied for 
redemption to the Revenue Officer. The 
mortgagee objected that the land was no 
longer redeemable and was subject to a 
burden of Rs. 2,9984-0, but the Revenue 
Officer ordered redemption; and in con- 
sequence ofthat order the plaintiff brought a 
suit fora declaration that the right to redeem 
was time-barred. The Court of first instance 
accepted this plea and granted the declara- 
tion prayed for. On an appeal by the de- 
fendant the learned District Judge also 
held that the redemption was barred by 
limitation and dismissed the appeal. The 
defendant hasnow preferred a second ap- 
peal against the decree of the learned 
District Judge. Mr. Hargopal has argued 
the case for the appellant, while Mr. 
Mukand Lal Puri has addressed us on 
behalf of the respondents. 

It has been found, as a matter Bf fact, that 
the Bakhari Wala well, on which the land 
in suit is situated, was free from any mort- 
gage in 1852, according to the extract from 
revenue papers filed by the special Kanungo, 
but was shown to be under the mortgage in 
question in 1858 and that, therefore, the 
mortgage was effected before 1858 The 
application for redemption was made in 
the Revenue Court cn 2nd January, 1924, 
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when more than sixty years had elapsed: 
between the original mortgage and the ap- 
plication. The defendant relied on some 
acknowledgment said to have been made ` 
by the plaintiff to extend the period of 
limitation, It was stated that there was an 
acknowledgment of the rightsof the mort- 
gagor to redeem on different occasions, 
only two of which have been relied upon, 
for this purpcse, in the arguments before 
us, One was when the mortgagee rights 
were assigned to Bhoja Mal by his pre- 
decegsor-in-title by means of mutation No, 
29, dated 10th December, 1892, which was 
preceded by an entry in the register of the 
Patwari dated 18th May, 1891,in which 
there was a recital that if the original land- 
owner could redeem the land, he would do 
so from Bhoja Mal. The second occasion 
had reference to an alleged acknowledg- 
ment in Ex. P-2, the bahi of tbe plaintiff, in 
which there was sn entry, ehowing that 
Re. 241-2-0 was the balance against the 
mortgagor on 14th August, 1896, including - 
the original mortgage debt. This entry 
purports to be made by the mortgagor by 
whom it is signed, snd appears to have 
been made in the handwriting of the plaint- 
iff, who also put down his name under it as 
a scribe. Iam afraid neither of these two 
entries can be regarded as an acknowledg- 
ment within the meaning of cl. (1), s. 19, 
Limitation Act. The entry in the Patwari's 
register cannot be assumed to have been 
signed by the plaintiff and it does not pur- 
port to bs signed by him. The entry can- 
not beregarded, therefore,in any sense as 
an acknowledgment by the {plaintiff ofithe 
mortgagor's right to redeem. The entry 
inthe bahi of the plaintiff also cannot 
help the defendant-appellant, because on 
the face of it, it is not an acknowledgment 
by the mortgagee. Onthe contrary, it is 
an acknowledgment by the mortgagor of 
the balance standing against him. The 
fact that the plaintiff wroteit at the in- 
stance of the person acknowledging the 
debt and put down his own name under it 
merely as a scribe, cannot alter the nature 
of the entry or convert it into an acknow- 
ledgment by the plaintiff-mortgagee. 
Counsel for the respondent refers to Sham 
Devi v, Bhagwat Dial (1)in support of the 
principle that an acknowledgment must be 
a conscious acknowledgment of liability, in | 
order to be effective under s. 19, Limitation 


(1) 85 Ind. Cas. 584; A, I. R, 1925 All, 353; L, RGA. . 
139 Civ, 
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Act. I agree with this contention and am 
of opinion that the entry in the plaintifi’s 
bahi (Ex. P-2) cannot be treated as an ack- 
nowledgment within the meaning ofe. 19, 
Limitation Act. The right of redemption 
is clearly time-barred and this appeal is 
consequently rejected with costs. 


Shadi Lal, C. J.—I concur. 
A. Appeal rejected. 


LAHORE HIGH COURT. 
First Oivin APPBAL No. 2013 or 1925, 
December 3, 1930. 

Present :—Mr. Justice Harrison and 

j Mr. Justice Dalip Singb. 
RAM LABHAYA ANDOTAERS—DEFENDANTS 
—APPELLANTS 


versus 
Musammat NIHAL DEVI AND ANOTHER 
—PLAINTIF? AND DEFENDANT— 
RESPONDENTS. 

Hindu Law—Maintenance— Succession by collaterals 
—Liability of estate for maintenance and marriage 
of unmarriedidaughters—Refusal of inadequate offer— 
Laying claim to property—Right to arrears. — 

Under the Hindu Law the property of a Hindu 
passing to his collaterals as his heirs is liablefor the 
maintenance and marriage expenses of the unmarried 
daughters of his pre-deceased son. [p. 351, col. 2; p. 
352, col. 1.1 

Refusal ofa wholly inadequate and unreasonable 
sum for maintenancewill not deprive a Hindu female 
of her right to recover arrears of maintenance. 
is the mere fact that she originally contended that 
she was entitled to the property itself aground for 
ve her ofarrearsof maintenance, [p. 352, col. 


First appealfroma decree of tha First 
Olass Sub-Jubge, Lahore, dated the 17th 
June, 1925, 


Messrs. Daulat Ram and Mathura Das, 
for the Appellants. 
Mr. J. N. Bhandari, for the Respondents. 


JUDGMENT. 

Dalip Singh, J.—In this case the 
pedigree table of the parties is printed at 
page 18 of the paper-book and the plaintiff, 
who is the daughter-in-law of one Narain 
Das, sued the collaterals of Narain Das for 
arrears of maintenance, atthe rate of Rs. 100 
per mensem, from the date of the death of 
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Narain Das which took place on 2nd Novem- 
ber, 1911, and for future maintenance at the 
same rate and for the marriage expences of one 
Musammat Goran, daughter of the plaintiff, 
which had been incurred by her and which, 
according to her case, the defendants were 
bound to pay. The defendants objected 
that the plaintiff was not entitled to the 
marriage expenses at all and also objected 
to the amount, namely, Rs. 5,000 which was 
claimed by the plaintiff in this connexion. 
They admitted the right of plaintiff to 
future maintenance at the rate of Rs, 10 per 
mensem, but denied her claim to past 
maintenance altogether on the ground that 
they had been offering her maintenance 
and she had refused the same, 


The facts which sre not contested are 
that, on the death of Narain Das, the plaint- 
iff, Masammat Nihal Devi, did claim to be 
his heir by a special custom. She pleaded 
that Narain Das was not joint with the 
remaining members of the family. The 
defendants pleaded, on the other hand, that 
Narain Das was joint with the remaining 
members of the family and that, therefore, 
they succeeded by survivorship but that, 
in any event, even if he was separate, they 
were preferential heirs to the daughter. in- 
law. 


The finding of the trial Court was that 
Narain Das was not joint and that, by 
special custom, the daughter-in-law was 
entitled to the property left by Narain 
Das. On appeal the High Oourt held, 
without deciding the question of jointness, 
that the plaintiffs in that suit, the defend- 
antsin the present suit, were preferential 
heirs to Musammat Nihal Devi, and, therefore, 
decreed their claim to the property of Nrain 
Das. 


In the present case, therefore, the following 
question arises for decision: 


“Whether the plaintiff did perform the 
marriage of her daughter Musammat Goran 
and whether the defendants are liable for 
what ehe spent on the same?” 


I feel no hesitation in coming to the 
conclusion, ` firstly, that Musammat Nihal 
Devi did perform the marriage, and, second- 
ly that the defendants, who have taken: 
the whole of the property of Narain Das, are 
liable for the reasonable expenses incurred 
by Musammat Nihal Devi. Itis clear that 
Narain Das himself would have been 
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liable for the expenses of his granddaughter 
when his son had pre-deceased him. It 
follows, therefore, that the property of Narain 
Das would be liable and must be held to 
be so, both for the maintenance of Musam- 
mat Goran, until she was married, and for 
the reasonable marriage expenses. 


The only question, therefore, left is what 
amount was actually spent and what would 
be areasonable sum. The evidence of the 
plaintiff is to the effect that at least Rs. 5,060 
was spenton the marriage, Rs, 2,000 being 
supplied by the maternal-uncle of the gir], 
the brother of Musammat Nihal Devi 
and Rs. 3,030 being supplied by her son-in- 
law Mohan Lal. [he learned trial Judge 
concluded that, bearing in mind the status 
of the parties, at least Rs. 3,600 must have 
been spent on the marriage and he has, 
therefore, allowed her Rs. 1,000 which pre- 
sumably must have been spent byher. I 
see no reason to differ from the estimate 
formed by the learned trial Judge, and I see, 
therefore, no force in the contentions urged 
by the learned Counsel for the appellants on 
these two points. The next question to 
decide is whether the plaintiff is entitled to 
arrears of maintenance. Inthis connexion the 
learned Counsel contends thai, as she claimed 
the whole property,it must betaken that 
she refused to accept maintenance and that, 
therefore, she is not entitled to any arrears 
of maintenance. However in the case re- 
ported as Yarlagaddu Malikarjun v. Y, 
Durga Prasadu (1), where the facts were 
somewhat similar, the Privy Council allowed 
the arrears of maintenance, holding that 
the non-payment of maintenance, which is 
admitted in this case, coupled with 
the refusal to admit the right to 
maintenance, was sufficient to justify 
the award of arrears of maintenance, 
It is truethat, in the present case, the 
defendants admitted the right of plaintiff 
to maintenance. It is true that they offered 
her only Rs, 10 per mensem. In my opinion, 
considering the status of the family as prov- 
ed on the record, this was a wholly inade- 
quate and unreasonable amount to offer. The 
case, therefore, would be almost on all fours 
with the Privy Council ruling reported 
as Yarlagaddu Malikarjun v. Y. Durga 
Prasad (1),and I would hold, therefore, that 
the plaintiff is entitled to maintenance and 
is not debarred from doing Bo, merely ba- 
cause she originally contended that she was 


(1) 24M, 147; 27 I, A. 151, 7 Sar. 161 (P.O). 
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entitled to the whole property. There is 
evidence on the record and the defendant's 
own plaint Ex. P. (1) shows that the value 
of the. property of which Narain Das had a 
half-share was at least Rs. 2,70,000. Bear- 
ing this fact in mind the learned trial 
Judge has fixed Rs, 30 per mensem asa fair 
amount for the maintenance of the plaintiff 
and I can only say I entirely concur. There 
is, therefore, no force in the contentions of 
the learned Counsel for the appellant either 
astothe righttopast maintenance or its rate, 
The Court below has rightly allowed arrears 
of maintenance for twelve years at the rate 
of Rs. 30 per mensem. The future rate of 
maintenancs, it would follow, would also be 
Rs. 30 per mengsem and the same must be 
allowed, 


In the plaint the plaintiffadmitted receipt 
of certain items and gave credit for 
Rs, 3,838-12-0. The learned Counsel for the 
appellants contended that certain other 
receipts had been proved on the present 
record. He relied on certain copies of 
receipts which were put in by Munshi Ram, 
defendant, now deceased. These copies 
were of receipts on judicial record, but, in 
my opinion, they are quite insufficient to 
prove that the plaintiff had realized the 
said sums or had executed the receipts in 
question The learned trial Judge was, there- 
fore, rightin holding that nothing had been 
proved by the defendants in addition to 
what had been admitted by the plaintiff, 
These are the only points contended be- 
fore us and the result would be that the 


-appeal fails and is dismissed with costs. 


Harrison, J.—I agree. 


A. Appeal dismissed. 
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LAHORE HIGH COURT. 
ORIMINAL RererEncy No, 1239 oF 1930. 
| December 5, 1930. 

Present :—Mr. Justice Tek Chand. 
PARS RAM—AcoosEp—PRri1TIONER 
versus 
EMPEROR—Opposits Party, 

- + Criminal Procedure Code (Act V of 1898), ss. 438, 489 
—Revision—Refusal of convict to appeal—High Court's 
power to revise order of conviction—Criminal Law 
Amendment Act (XIV of 1908), ss. 16, 17 (1)—Notifica- 
tión declaring association unlawful—Conviction of 
-members—Overt act subsequent to notification, necessity 
of—Interpretation of Statutes—Retrospective effect. 
., There is no warrant for the proposition thatthe 
omission of a convict to appeal is by itself sufficient 
in law, or asa matter of well-established practice, to 
debar the High Court from examining the record suo 
-motu or on a reference by a Sessions Judge, or at the 
instance of a third party, and from passing such order 
as it thinks appropriate. The prohibition contained 
“in sub-s. (5), s. 439, Criminal Procedure Code, is limited 
only to those cases in which the Court is asked to 
interfere at the instance ofthe party who could have 
appealed, but has not done so. lt leaves untouched the 
power of the Oourtto exercise its revisional powers 
“under sub-s. (1), s. 439, in all other cases. |p. 355, 

col.2;p. 356, col 1; p. 357, col. 2.] 

In applying s. 439, however, it is necessary to bear 
inmind that the powers of the Oourt under that 
section, wide though they are, are purely discretionary 
and must be exercised not,as amatter of course, but 
only to further the ends ofjustice. [p. 357, col. 2.] 

Narain Prasad v. Emperor (1), explained and dis- 

| tinguished. 

Emperor v. Sakinabai Baddruddin Lukmani 
(5), Emperor v. Abdul Qadir Kasuri (6), Broja Rakhal 

` Mozumdar v. Empress (1), Bachinta v. Emperor (8), 

. Raghu Bhumjiv. Emperor (9) and Mir Mouse Ali v. 
Emperor (10), referred to. i 

Unders. 17 (1) of the Criminal Law Amendment 
Act every person who was a member of an association 
at the moment when it was declared as unlawful 
does not automatically become guilty under the said 
section, On the other hand, the very fact that member- 
ship of a particular association wasnot unlawful until 

“such time as the Governor-in-Oouncil in the exercise 
of the power conferred on him by s. 16, chose to 
declare it to be “an unlawful association” makes it 

. imperative for the prosecution to prove some overt 
act orconduct on the part of the person concerned, 
which establishes his connexion with the association 
at some time subsequent tosuch declaration. In any 
case, ordinary rules of justice and sommon sense 
require that those who were connected with the as- 
sociation at the time whenit was declared unlawful 
should be given a locus penitentie to withdraw from 
its membership within a reasonable time of its noti- 
fication assuch. [p. 360, col. 11 

Nothing is more firmly established in all civilized 
systems of jurisprudence than the proposition that 


the Legislature is presumed to enact prospectively and ` 


not retrospectively. While this principle is of general 
application, it is followed with particular strictnéss 
in reference to penal Statutes. [p. 359, cols. 1 & 2.] 


Reference made by the Sessions Judge, 
Gujranwala, dated the 9th October, 1930. 


REPORT.—tThe accused in this case 
has been convicted unders. 17 (1), Oriminal 
Law Amendment Act (XIV of 1908), for be- 
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ing a member of the Gujranwala Oongress 
Committee, which was declared an unlawful 
association by the Punjab -Government 
Notification No, 2508-8, dated Simls, 3rd 
July, 1930, and sentenced to three months’ 
rigorous imprisonment. He did not take 
part in the proceedings in the trial Court 
nor has he lodged an appeal against his 
conviction, But Mr. Prabhu Dyal Johar, 
Advocate, has put in a petition of revision 
urging thatitis his duty to the Oourt as 
well as to his profession that the fatal 


‘irregularities in the case be brought to the 


notice of the Hon’ble High Court, witha 
view tothe quashingof the conviction in 
the interest of justice. 

The learned Public Prosecutor raieed a 
preliminary objection that in view of s. 439 
(5), Oriminal Procedure Oode, no revision lies 
as the convict has not availed of his right 
of appeal. But that provision only debars 
proceedings or revisions instituted at the 
instance of the party who could have ap: 
pealed. These proceedings have not been 
entertained at the instance of the convict, 
The firet clause of s. 439, Oriminal Pro: 
cedure Code, is very explicit that the High 
Court may exercise any of the powers con- 
ferred on a Court of Appéal even in cases 
which may come to its knowledge other- 
wise than on a petition by the convict. It 
has been held in Narain Prasad v. Emperor 
(1) that it would be open to the High Court, 
in a newspaper, 
a placard on a wall or an anonymous 
post-card,to take action, if it considered 
that sufficient grounds were established to 
juetify sending for record under s. 435, even 
though a Oourt should be unwilling to 
interfere if the convict himself does not 
contest the propriety of his conviction. The 
same view was taken in Hiranand v. 
Emperor (1) wherein it was held that even 
where the accused has not moved the High 
Court, the High Uourt is competent to act 
in the exercise of its criminal revisional 
juriediction, though it is the practice not 
to interfere in revisions when the convicted 
person has failed to exercise his right of 
appeal. Even where revisions are allowed, 
the QOourt confines its interference asa 
zulato points of illegality and error in 
procedure and does not interfere with 
findings of fact unless a miscarriage of 
justice is shown to have resulted. 

A perusal of the record in this case 


(1) 71 Ind. Oas. 243; A. I. R.1923 All. 85; 20 A. L, J. 
909; 24 Or. L. J. 115; 45 A. 128. 

(2) 76 Ind, Oas. 230; A. I, R, 1924 Bind 129; 25 Cr, Ia 
J. 134; 178. L, R. 245. 
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shows 8 gross miscarriage of justice besides 
there being several points of illegality and 
‘error in the procedure and in the trial. The 
preliminary objection of the Public Prose- 
cutor cannot be allowed to prevail, 

Coming to the facts of the case, on the 
Sth July Muhammad Shaffi, Sub- Inspector, 
Police, lodged a complaint that the accused 
was a member of the Congress Committee, 
‘which had been declared an unlawful as- 
sociation. This was sought to be proved by 
oral as well as documentary evidence which 
was accepted by the Magistrate, who conse- 
quently convicted the accused. 

The first flaw in the case for the prosecur 
tion is that the notification that the Cong- 
ress Committee is an unlawful association 
or a published copy of the Gazette contain- 
ing the said notification was not placed on 
the file, But apart from that technical 
objection, there isa more serious objection 
that there is absolutely no evidence on the 
record that the said notification was pub- 
lished at Gujranwala before the 5th July, 
I have referred to that notification. It is 
dated Simla, 3rd July, 1930. It was not 
incorporated in the Gazette published on 
the 4th July butin the next issue, i. e., that 
of the llth July. 


The next point forconsideration in this 
case is whether the prosecution has estab- 
lished that the accused was a member of 
the Oongress Committee after the 3rd July. 
Taking the documentary evidence first : the 
learned Magistrate has relied upon Exs, 
P-A, P.B and P-O, recovered from the office 
of the Gujranwala Congress Oommittee, 
None of these documents was formally 
proved and their- evidential value is not 
more then zero, But even taking them at 
their face value, Ex. P-A is a report of an 
account of the Punjab Saiyegrah Con- 
ference, Gujranwala, held on 5th to 7th 
April, 1£30, This report showed that the 


accused subscribed Rs. 10 to the funds of - 


the said Conference. But this has abso- 


lutely no bearing on the charge against the - 


accused in this case, namely, that he wesa 
member of the Oongress Committee, 
Gujranwala, after the 3rd July. The next 
document Ex, P-B contains some nemes 
without giving tbe least idea as to who they 
are aud what connexion they have with the 
Congress Committee, if any, and besides 
that, the document bears no date, The third 
document Ex. PO is a rough note-book 
giving several items of information, mostly 
without’ dates, and having not even the 
remotest bearing on the point involved in 
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this case, These documents, therefore, prov 
absolutely nothing, 

The Magistrate's observations that “the 
accused had non-co opersted with the Court 
end refused to take part in its proceedings 
and to produce any defence evidence, I, 
therefore, find Pars Ram accused guilty” 
are clearly unjustified. The prosecution - 
has to establish that the accused did 
commit the offence, whether the accused 
does or does not co-operate with the 
Court. 

It may further be observed in this con- 
nexion that the provisions ofs, 342, Orimi- 
nal Procedure Code, which are imperative 
and which apply to summary trials as 
well as to summons cases, see Moyzuddin 
Mean v. Emperor (3) and Emperor v. 
Fernandez (4) have been ignored in this 
case, After the prosecution evidence had 
been closed, the Magistrate put a general 
question to the accused, whether he had 
any other statement to make, which was 
not sufficient. The attention of the accused 
ought to have been drawn to the docu- 
mentary evidence (Exs, P-A, P-B and P.O) 
which was cought to be used against him 
and a clear question ought to have been 
put to him ifhe had signed the said appli- 
cation, This omission is fatal to the 
trial, A 

Ooming to the oral evidence, in the first 
place, the Magistrate has not confined 
evidence to the relevant points and evidence 
has been let in to show that the accused 
had been attending the various meetings 
and processions of the Congress Committee, 
This was clearly irrelevant, as. before 3rd 
July, 1930, the Gujranwala Congress Oom- 
mittee was not an uclawful association, 
and the fact that the accused was iis mem- 
ber or joined its processions, would not 
render him liable for any offence and 
would be no evidence that he was a member 
or that hejoined the piocessions aiter the 
3rd July. Keeping thie important distinc- 
tion in view we find that the Sub-Inspector 
Muhammad Shafi stated that he knew the 
accused who was a member of the Gujran- 
wala Congress Oommittee. Apparently he 
could not have personal xnowledge of that 
fact and co he gives his reasons for that 
view, namely, that he found his name in 
the report Ex. P-A) just referred tc) asone 
of thesubscribers. Hə also found his name 
in the documents Exe.P-B and P.O. He 
eatisfied himself that the accused was the 

(3) 124 Ind. Cas. 70. 


(4) 59 Ind. Cas,128; A.I. R, 1921 Bom. 374; 22 Or, 
L. J. 17; 45 B. 672; 22 Bom, L., R. 1040, ; 
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person mentioned as Pars Ram Dang in 
the report Hx. P-A, The accused refused 
to give bail in accordance with the man- 
date of the Congress in spite of the fact 
that the warrant was bailable. These 
circumstances led the Sub-Inspector to the 
conclusion that the accused was a member 
of the Gujranwala Oongress Oommittee, 
But the Sab-Inspector’s findings are not 
ao admissible piece of evidence and the 
data on which he has come to that conclu- 
sion have not been proved by any legal 
evidence on record. It has also been 
observed thatthe said data, even taking 
them at their face value, does not establish 
the fact that the accused was a member of 
the Congress Committee after it had been 
declared unlawful, 

The other two witnesses are the two 
constables Muik Raj and Ahmad Hussain, 

-Muik Raj’s knowledge that the accused 
wasa member ofthe Gujranwala Congress 
Committee must naturally be similarly 
hearsay, and his evidence that he saw the 
accused inthe procession of the 5th May 
is irrelevant,as on that day the Congress 
Oommittee was not an unlawful association, 
Ahmad Hussain, the last witness, stated 
that he did not know whether the accused 
was or was not amember of the Gujranwala 
Congress Oommittes but hesaw him asa 
worker in the procession of the 5th July. 
But assuming thai to be correct, it does 
not follow that he was a member of the 
Oongress Committee. 

The accused’s taking part in the pro- 
cession was neither in the complaint nor 
in the charge, and the two facts, namely, 
being a member of the Congress Commit- 
tee and taking part in its procession do not 
` necessarily always coincide, 

This exhaustsoral evidence in the case, 
The accused has another grievance that 
though in the challan as many as six wit- 
nesses were mentioned, only the complain- 
ant Sub-Inspector and two of his Subor- 
dinate constables deputed on special duty 
were produced. The inference is not 
remote that if the other three witnesses 
mentioned in the challan had been pro- 
duced, they would not have sworn to the 
complicity of the accused in the proces- 
sion of 5th July or to his being a member 
es ae Oongress Committee after the 3rd 

u. ye 

As the record stands there is no depend- 
able evidence to sustain the conviction of 
the accused, It is recommended, therefore, 
that the conviction in this case be set 
aside. The accused shall be meanwhile 
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released on bail in Rs. 1,009 with one 
surety. ; 

Mr. B. R. Puri, for the Petitioner. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 

ORDER.—This is a reference under 
s. 438, Oriminal Procedure Oode, by the 
Sessions Judge, Gujranwala, submitting 
the record of a criminal case in which one 
Pars Ram Dang, a merchant of Gujranwala 
was convicted by Sardar Bishen Singh, 
Magistrate, First Olass under s. 17 (1), 
Oriminal Law Amendment Act, XIV of 1908, 
and sentenced to three months’ rigorous 
imprisonment. 

The reference was laid before Johnstone, 
J., on 22nd October, 1930, who ordered 
notice to issue to the District Magistrate. 
At the hearing of the case before me to-day, 
the learned Assistant Legal Remembrancer 
appeared on behalf of the Orown and 
raised a preliminary objection that having 
regard to the fact that the convict Pars 
Ram had not taken any part in the pro- 
ceedings before the trial Magistrate, that 
after his conviction he did not prefer an 
appeal though he had the right to do so, 
and that the petition for revision before the 
Sessions Judge was not filed by or on 
behalf of the convict but by one Lala 
Prabh Dayal Johar, a Legal Practitioner 
practising at Gujranwala, who was not con- 
cerned in the case personally or profes- 
sionally but who acted on his own initi- 
ative should dismiss the reference in 
limine without examining the record or 
going into the various points mentioned 
by the learned Sessions Judge in his refer- 
ring order. It was conceded that under 
ss. 435 and 438 of the Oode, the powers of a 
Sessions Judge to call for and examine the 
record of any proceeding before any in- 
ferior Oourt situate within the local limits 
of his jurisdiction, and (if he thinks fit) to 
submit a report of the result of his exami- 
nation to this Court, are very wide and can 
be exercised even in cases in which the 
convict has not moved the Sessions Judge 
but it was contended that sub-s. (5), 8. 439, 
wasa bar to my exercising the powers of 
a Court of Revision. All that that sub sec- 
tion lays down, however, is that “where under 
this Oode an appeal lies and no appeal is 
brought, no proceedings by way of revision 
shall be entertained at the instance of the 
party who could have appealed,” 

It is clear from the words italicised that 
the prohibition is limited only to those 
cases in which this Court is asked to inter- 
fere at the instance of the party who could 
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have appealed, but hes not done go. It 
leaves untouched the power of this Court to 
exercice its revisional powers under sub- 
8. (1), 8. 439 in all other cases, namely, thcse 
in “which the records have been called 
for by itself, or which have been reported 
to it for orders under s. 438 or which 
otherwise come to its knowledge.” 

In the case before me it is admitted 
that the Sessions Juge was not moved by, 
on behalf of or at the instance of the con- 

‘vict, nor has any petition been filed by 
him before me. The sub-section is, there- 
fore, inapplicable, and if that be so, it 
is conceded that thereis no other statutory 
bar to my proceeding to hear the reference 
on tke merits. In this connexion it may 
be stated that the various High Courts 
‘have, whenever they have thought fit to 
do 80, exercised their revisional powers 
in cases in which the convicts could have 
appealed but had not done so. Numerous 
instances of this will be found in the 
official and non official reports, and it does 
not seem necessary to discuss them in 
detail here. Reference may, however, be 
made to arecent decision of the Bombay 
High Court in Emperor v. Sakinabai 
Badruddin Lukmani (5), the facta and 
circumstances of which are very similar 
to thcse of the case before me. There one 
Musammat Sakinabai had been convicted 
‘under the Prevention of Intimidation 
Ordinance (V of 1980). She had not parti- 
cipated in the trial nor had she preferred 
an sppeal against theconviction or sentence 
‘The matter was, however, brought to the 
notice of the Sessions Judge by the 
Western India leaders’ Association. 
The learned Sessions Judge tent for the 
‘record and on examining it was of opin» 
‘ion that there had been 8 serious mis- 
carriage of justice. He accordingly re- 
ported the case tothe High Oourt under 
s. 438, Oriminal Procedure Oode, and a 
Division Bench of the Court, after hearing 
the Government Pleader, quashed the 
‘conviction, A somewhat similar case in 
our own Court is Emperor v, Abdul Qadir 
Kasuri (6). In that case certain persons 
had been convicted of offences under ss. 
143 and 341-149, Indian Penal Code, and 
were sentenced to consecutive terms of im- 
“prisonment and to fine, and for further 
imprisonment in default of payment of 
fine. The convie's had neither taken part 


(5) 129 Ind. Cas. 316; A. I. R. 1931 Bom, 70; (1931) 
Or. O. 78; 32 Bom. L. R. 1506; 32 Or. L. J. 283. 

(6) 129 Ind. Cas. 221; A.I. R.1930 Lah, 1044; (1980) 
Or, ©, 1220; 32 Or, L, J, 249, 
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in the trial nor preferred an appeal 
against their convictions or sentences. 
The District Magistrate of Lahore on 
examining the record, discovered that the 
sentence of imprisonment in default of 
payment of fine, imposed by the trial 
Magistrate, was for aperiod which wes in 
excess of the maximum permissible under 
the Statute. He accordingly reported the 
case to the High Court with the recom- 
mendation that this period be reduced. 
Harrison, J., by whom the reference was 
heard, examined the record and found that 
the conviction under oneof the sections 
was wholly illegal. Heaccordingly quashed 
the conviction under that section, even 
though none of the convicts had appealed 
and the District Magistrate's recommenda- 
tion was confined to an illegality on a minor 
point only, , 
It may also be stated that the High 
Courts have, of their own motion, frequently 
set aside convictions of persons jointly 
tried and convicted at one trial, who had 
not preferred appeals though they could 
have done so, but in which the matter had 
come up before the Court on appeal or 
revision filed by other convicts, if on 
exemining the record it was discovered 
that the lower Courts had acted illegally on 
a point which affected all the convicts 
equally: see inter alia Broja Rakhal 
Mozumdar v, Empress (7), Bachinta v. 
Emperor (8), Raghu Bhumji v. Emperor (9), 
Mir Mouse Ali v. Emperor (10) and the 
decision of Addison, J., in Sant Ram v. 
Emperor, Oriminal Revision No, 72 of 1929, 
decided on 12th March, 1929. Again there 
are cases on record in which appeals were 
filed in the first instance by some or all of 
the accused persons, but later on the 
appeals were either held to be incompetent 
or were voluntarily withdrawn by the 
appellante, Nonetheless the High Oourts, 
if satisfied thata serious miscarriage of 
justice had taken place, examined | the 
record, andif the circumstances required, 
have exercised their plenary powers of 
revision under s. 439 of the Code. A 
recent instance of such a case is Sham Lal 
v. Emperor (11), in which an appeal has 
originally been lodged against his convic- 
tion by the convict, but when the matter 


(7) 5 0. W. N. 330. 
(8) 32 Ind. Cas. 833; 17 Or. L.J. 97. 
(9) 58 Ind. Oas. 49; 5 Pat. L. J. 430;21 Or. L. J. 705; 
1 P. L. T. 241. 
(10) 56 Ind. Cas, 858; 21 Or. L. J, 554; 31 0. L.J; 
05 


(11) 131 Ind. Oas. 375 Infra; A. I. R.1931 Lab, 97. 
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came up for hearing a letter written by him 
was -placed before the learned Judge, 
cancelling the power-of- attorney which he 
had given tothe Advocate who had been 
engaged to file and prosecute the appeal on 
his behalf, and stating that he did not 
intend to proceed with the appeel 
and that it be taken as having been 


withdrawn. The appeal was accordingly 


dismissed, but the matter having come to 
the notice of the learned Judge he pro- 
ceeded to examine the record and came to 
the conclusion that the conviction should 
be maintained but a very substantial 
reduction made in the sentence. 

The only case on which reliance has been 
placed by the learned Assistant Legal 
Remembrancer is a Single Bench judgment 
of the Allahabad High Court in Narain 
Prasad v. Emperor (1) to which 
reference has been made by the 
learned Sessions Judge also in the referring 
order. The view of the scope of s, 439 
taken in that judgment, however, instead 
of supporting the contention for the Orown 
goes very much against it. It was laid 
down in that case that the powers of the 
High Oourt under es, 435 and 439 to call 
for and examine the record of any procsed- 
ing if the necessity for doing so has been 
brought to its notice “in any manner” were 
very extensive and that“it would be open to 
the High Court on information contained in 
a newspaper, aplacard on a wall, or an 
anonymous post-card to take action, if it 
considered that sufficient grounds were 
established to “justify sending for the 
record under s. 435,’ ” 

After laying down this general proposi- 
tion the learned Judge proceeded to 
examine certain facts relating to the 
particular case before him and declined to 
exercise his discretionary power in favour 
of the convicts. The circumstances of that 
case are, however, not p2rallel to those of 
the case before me. There the matter did 
not come before the High Oourt on a 
carefully considered report by the Sessions 
Judge, gs is the case here, but on a revision 
petition filed direct in that Oourt. 
Moreover the accused persons there had 
distinctly stated in the trial Court that they 
refused to recognize the authority of Bri- 
tish Indian Oourts, apparently including 
the Higa Oourt, and this statement 
appears to have largely influenced the 
learned Judge in making tha observation 
that “a Oourt should be loath to interfere on 
behalf ofa person convicted in a criminal 
case, if that person isan adult and of ordi- 
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nary iatelligence, when that person 
himself in no way contests the propriety 
of his conviction.” 

The record of the present case does not, 
however, show that any such statement 
wasever made by Pars Ram Dang. It is 
also worthy of note that in the Allahabad 
case the learned Judge after this strong 
expression of opinion, appears to have 
examined the judgment of the trial Oourt 
to see if a miscarriage of justice had really . 
taken place, but came to the conclusion 
that the points raised were of a technical 
nature, which would not ez facie justify 
interference on the revision side, A peru- 
sal of his judgment as a whole leaves 
no doubt that the remark referred to 
the facts and circumstances of that parti- 
cular case and was not, and indeed could 
not have been, intended to be of general 
application. The case is, therefore, no 
authority for my rejecting the reference 
in limine. 

In applying s. 439, however, it is neces- 
sary to bear in mind that the powers 
of this Court under that section, wide 
though they are,are purely discretionary and 
must be exercised not, as a matter of course, 
but only to further the ends of justice. It 
is not every irregularity or error committed 
by a subordinate Court which the revision- 
al Court willtake upon itself to set right. 
Indeed it frequently stays its hands, if 
it thinks that substantial justica has been 
done in the case, But where the Oourt is 
satisfied that a serious miscarriage of 
justice has taken place, it undoubtedly 
possesses unfettered power to pass such 
orders as it in its discretion, thinks fit to 
do, even though the aggrieved person could 
have taken the matter to an Appellate 
Court and has failed to do so. It is 
obvious that in a matter like this it is 
not possible to lay down a hard and 
fast rule and the decision in each cass 
must depend on its own peculiar circum- 
stances, It is, however, clear that there is 
no warrant for the proposition that the 
omission of & convict to appeal is by itself 
sufficient in law, or as a matter of well- 
established parctice to debar this Court 
from examining the record suo motu or 
one reference by a Sassions Judge, or at 
the instance of a third party, and from 
passing such orders as it thinks appropri- 
ate. For the foregoing reasons, I hold 
that the preliminary objection is devoid 
of forces and must be overruled. 

On the merits the case is very simple 
indeed. By Notification No. 2548-8, dated 
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Simla, 3rd July, 1930, the Gujranwala 
Oongrees Committee was declared by the 
` Governor-in-Oouncil to be an “unlawful 
association” within the meaning of s 16, 
Act XLV of 1908. On 5th July, a Sub-In- 
spector of Police lodged 8 complaint in the 
Magistrate’s Oourt at Gujranwala against 
Pars Ram Dang alleging that he was a mem- 
ber of the Gujranwala Oongress Committee, 
and praying that he be dealt with in 
-accordance with law. A warrant for his 
arrest was issued, and he was duly taken 
in custody and brought before the Magis- 
“trate. He does not appear to have taken 
part in the trial and refused to plead. 
The prosecution examined three witnesses 
and relied on three documents, Exs. P-A, 
P-B, and P-O. On the strength of this 
evidence the learned Magistrate found 
Pars Ram guilty under s. 17 (1) of the Act 
and convicted and sentenced him as stated 
above. h 
The learned Sessions Judge has given 
several reasons in support of his view that 
the conviction is bad both on facts and 
in law. It is conceded before me that none 
of the three documents, P-A, P-B and 
P.O, was formally, proved at the trial 
and, as observed by the learned 
Judge, they are no better than mere waste- 
paper. But apart from this serious defect, 
we find that these documents, taken indi- 
vidually or collectively, do not in any way 
prove that Pars Ram was a member of 
the “Gujranwala Congress Oommittee” 
either before or after the issue of the 
notification. Exhibit P-A is a printed copy 
of the statement of income and expenditure 
of a Conference, called the “Punjab Satya- 
grah Oonference, Gujranwala”, held on 
5th, 6th and 7th April, 1930, At page 3 of the 
report there is a list of the donors to 
this Conference and at No. 8 on this page 
appears the name of Pars Ram Dang. 
Now even if it to be assumed that the 
person referred to is the convict: and that 
he had actually paid Rs. 10 towards the 
expenseof the Oonference, an assumption 
which is not borne out by any evidence 
on the record, it is obvious that this circum- 
stance does not by any means estab- 
lish that he was a member of the 
Gujranwala Oongress Oommittee. We 


do not know whether the Oonference was. 


organized by the Gujranwala Oongress 
Committee, or by any other body, and it 
is a matter of common knowledge that 
subscriptions to Conferences are not paid 
by members alone. Exhibit P-B is a piece 
of paper on which are written in pencil 
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the names of a number of persons, and one 
of these is of Pars Ram Dang. It is not 
shown who wrote this document, and for 
what purpose, at what time, and under 
what circumstances it was prepared. The 
learned Assistant Legal Remembrancer 
very frankly and . properly admitted that 
this document was of no assistance whatso- 
ever to the prosecution. The third docu- 
ment, Ex, P-O, is a pocket-book -some 
pages of which are written and some are 
blank. We have no information as to who 
the owner of this book is and in whose 
handwriting the various entries are. In 
this book the name of Pars Ram Arhti, no 
doubt, appears, but it is No. 15 in a list, 
which commences four pages earlier and 
bears the heading “mauga ke ygawah” 
(witnesses of the occurrence). We donot 
know what the ‘mauga’ referred to is, what 
is the incident to which reference is in- 
tended, and what are the facts and cir- 
cumstances which the persons named there~ 
in were to depose to. This document is 
again of no value whatsoever and the learn- 
ed Assistant Legal Remembrancer quite 
rightly placed no reliance on it. It will 
thus be seen that the documentary evidence 
even if it be treated as admissible, proves 
nothing whatever against the convict. 

The oral evidence consists of the tes- 
timony of three persons Hafiz Mahommad 
Shafi, Sub-Inspector of Police, and Mulk 
Raj and Ahmad Hussain, constables, The 
first two of these witnesses make bald state- 
ments that they knew “the accused who is 
a member of the Gujranwala Oongress 
Committee”, while the third stated that 
he did not know if the accused was 
a member of the Committee. These per- 
sons, however, do not appear to have any 
personal knowledge on this point, and it 
is significant that none of them has 
deposed that after the Gujranwala Oon- 
gress Committee had been deelared to 
be an “unlawful association,’ Pars Ram 
did any overt act which might prove his 
membership of the Committee or that he 
took part in its meetings or contributed, 
or received or solicited any contribution 


. for its purposes or in any other manner 


assisted its operations. The only circum- 
stance deposed to by the first witness is 
that when he arrested the convict on 
7th July, 1930, the latter refused to offer 
bail even though the warrant was bail- 
able. It is conceded that this fact cannot 
possibly establish his. membership of the 
Congress Committee, The -only incident 
referred to by the second witness Mulk 
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Raj is that he saw Pars Ram “in the pro- 
cession on 5th May, 1930,” 4. e. about 
two months before the date of the noti- 
fication. The third witness stated that 
he saw the convict ‘as a worker in the pro- 
cession of 5th July, 1920, intconnexion with 
the Gandhi Day,” but that ho did not 
know if he was member of the Congress 
Oommittee. There ig no evidence on the 
record to show that this procession was 
organized by the Gujranwala OUongress 
Committee, and itis not made clear that the 
procession was taken before or after the 
institution of the complaint. 


The learned Assistant Legal Remem- 
brancer has argued that if it was shown 
that Pars Ram wasa member of the Gujran- 
wala Congress Oommittse before the date 
of the notification, it was not necessary for 
the prosecution to establish that he did 
any overt act as such, afier the Oom- 
mittee had been declared to be an “un- 
lawful association” by the notification 
issued by the Local Government under 
s. 16. His contention is that on a true 
and correct reading of sub-s, (1), 8. 17, 
every person who was a member of the 
association at the moment of its declara- 
tion as unlawful, automatically became 
guilty under s. 17 (i). I have carefully 
examined the phraseology of s. 17 and the 
other sections of the Act, but am unable 
to find anything therein which expressly 
or by necessary implication justifies this 
interpretation, Indeed if this contention 
was to be accepted, it would lead to mani- 
fest absurdity as it would bs tantamount 
to giving reirospsctive effect to the Statute 
so as to punish a person for an act done 
at a time when no illegality attached toit, It 
is hardly necesszry to point out that 
nothing is more firmly established in all 
civilizad systems of jurisprudence than 
the proposition that the Legislature is pre- 
sumed to enact prospectively and not 
retrospectively. This rule is embodied in 
the well-known maxim omnis nova consti- 
tutio futuris formam imponere debet non 
practeritis’, “every new enactment should 
affect future and not pasttimes”. As re- 
marked by Occkburao, O. J., in the well- 
known case of Reg. v Inswich Union (12): 
“itis a general ruio that, where a Statute 
is passed altering the law, unless the 
language is expressly to the contrary, it 
is taken as intended to apply to astato of 
facts coming into existence after tha Act.” 


(12) (1877) 2 Q. B.D. 269; 46 L.J. M, O. 207; 36L, T, 
47; 25 W. R. 511, 
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Reference may also be appropriately made 
in this connexion to the classic observation 
of Erle, O. J, in Midland Rail Co, v, Pye 


“Those whose duty it is to administer the 
law very properly guard against giving to- 
an Aci of Parliament a retrospective opera- 
tion, unless the intention of.the Legislature 
thatit should be so construed is expressed 
in clear, plain and unambiguous language, 
because it manifestly shocks one’s sense of 
justice. that an act legal at thetime of doing 
itshould be made unlawful by some new 
enactment. Modern legislation has almost 
entirely removed that blemish from the law; 
and wherever itis possible to put upon an 
Act of Parliament a construction not re- 
trospective, the Courts will always adopt 
that construction.” 

It may also be stated that while this 
principle is of general application, it is 
followed with particular strictness in re- 
ference to penal Statutes and it is well to 
bear in mind the memorable warning of 
Ohief Baron Pollock, given while interpret- 
ing a penal enactment of the British Par- 
liament in Attorney-General v. Sillem (14): 

“Our institutions were never more safe, 
in my opinion than at the present moment; 
but we cannot afford to lose any of the 
grounds of oursecurity and no calamity 
would be greater than to introducea lax 
or elastic interpretation of a criminal 
Statute to serve a special but temporary 
purpose. The distinction between a strict 
construction and a more free one has, no 
doubt, in modern times, almost disappeared 
and the question now is: What is the 
true construction of a Staiute? If I were 
asked whsther there be any difference left 
between 4 criminal Statute and any other 
Statute not creating an offence, I should say 
that in a criminal Statute you must be quite 
sure that the offence charged is within the 
letter of the law.” 

To the same effect is the observation of 
Wright, J., in the mere recent case of 
London County Council v, Aylesbury Dairy 
Co. (15): (at page 109)*, 

“T have certainly always understood the 
rule to be that where there isan enactment 
which may entail penal consequences, you 
ought not to do violence to its languaga in 
order to bring people within it, but ought 


(13) (1861) 10 O. B. (N. S.) 179; 30 L. J. O. P, 314; 4 L. 
T. 510; 8 W. R. 658. 


(14) (1884) 2 H. & O. 431. 
(15) (1898) 1 Q. B. 106; 67 L. J. Q. B. 24; 17 L.T. 
440; 61 J. P. 759. 
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rather to take care that noone is brought 
within it who is not brought within it in 
express language.” 

Applying these well-recognized principles 
to the Statute before us, can it bə said that 
there ia anything in its provisions which 
shows clearly, unmistakably and indubi- 
tably that:the Legislature intended a depar- 
ture in this case? I have carefully examin- 
ed the language of ss. 16 and 17, Act XIV of 
1908, and havealso considered the general 
scheme of the Act but am unable to find any 
ground forcoming to this conclusion. Nor 
am I aware of any case,and indeed none 
was cited before me by the learned Assist- 
ant Legal Remembrancer in which this 
view had been taken. On the other hand, 
it seems tc me clear that the very fact that 
membership of a particular association was 
not unlawful until such time as the Gover- 
nor-in-Council in the exercise of the power 
conferred on him by 8.16, chose to declare 
it to be “an unlawful association,” makes it 
imperative for the prosecuton to prove 
some overt act or conduct on the part of 
the person concerned, which establishes his 
connexion with the association at some 
time subsequent to such declaration. 
In any case, ordinary rules of justice and 
common sense require that those who were 
connected with the association at the time 
when it was declaredunlawful should be 
given a locus penitentie to withdraw from 
its membership within a reasonable time of 
its notification as such. 


In thecase before me, it has not been 
shown whether the declaration in question 
had been actually notified before the com- 
plaint in the case was filed. Itis:unfortun- 
ate that no evidence was led on this im- 
portant point, though itis a matter which 
could have been proved quite easily. It 
seems most unlikely, however, that the de- 
claration made by the Local Government at 
Simla on 3rd July could have been properly 
promulgated at Gujranwala at the time 
when this and similar prosecutions were 
launched on the 5th. 


The learned Sessions Judge has pointed 
out some other legal defects in the case, 
e. g., the failure of the Magistrate to comply 
with the imperative provisions of s, 342, 
Oriminal Procedure Oode, But it is not 
necessary to deal with this aspect of the 
case ason the record, as it stands, the con- 
viction cannot be sustained either on facts 
or inlaw. ‘It may, however, be mentioned 
that the case appears to have been conduct- 
ed and tried throughout with very little 
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regard for thé rules of evidence and of pro- 
cedure prescribed by law. 

For the reasons given above, I am of 
opinion that this is eminently a case in 
which this Oourt should, now that the 
matter has been brought to its notice by 
the Sessions Judge, interfere on the revi- 
sion side, I, therefore, accept the reference, 


set aside the conviction and acquit the - 


convict, 


A. Reference accepted. 


———— 4 


LAHORE HIGH COURT. 
ORIMINAL REFERENCE No. 1241 oF 1930. 
: December 5, 1930. 

Present :—Mr. Justice Tek Chand. 
BHIM SEN SAOCNAR—AcousED— 
PETITIONER 

versus l 


EMPEROR—OprositTE PARTY, 
Criminal Law Amendment Act (XIV of 1908), ss. 


16, 17 (1)\—Unlawful association—Evidence of member- . 


ship. 

The accused was prosecuted on a complaint filed on 
5th July, 1930, for being a member ofthe Gujranwala 
Congress Committee, which was declared to be an 
“unlawful association” under s. 16, Act XIV of 1908, on 
the third of that month. The only doeumentary evi- 
dence in the case was an application alleged to bave 
been made by the accused for being elected a delegate 
to the session ofthe Indian National Congress which 
was heldat Lahore in 1929. None of the witnesses 
had any personal knowledge of the fact of the convict 
being a member of the Congress Committee and their 
statements were based on conjectures and unwarrant- 
ed inferences : 

Held, that the fact that the accused was a delegate 
to the National Congress heldin 1929 was not suffici- 
ent to prove thathe wasa member of the Congress 
Committee after 3rd July, 1930, and there was not 
sufficient evidence for convicting the accused under 
s.17(1), Oriminal Law Amendment Act. [p. 363, col. 
2; p. 364, col. 1.] i 

Reference made by the Sessions Judge, 
Gujranwala, dated the 9th October, 1930, 

Report.—Mr. Bhim Sen, an Advocate 
here, has been convicted under s, 17 (1), Ori- 
minal Law Amendment Act (XIV of 1908), 
for being a member of the Gujranwala 
Congress Committee, which was declared 
an unlawful association by the Punjab 
Government Notification No. 2508-8, dated 
3rd July, 1930. He has been sentenced to 
three months’ rigorous imprisonment. He 
has not lodged an appeal against his con- 
viction, nor did he participate in the pro: 
but Mr. 
Prabhu Dayal Johar, Advocate, has put ina 
petition of revision alleging that the Bar 
Association Gujranwala, had deputed him 
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to watch the case, and as an officerof Oourt 
he feels it his duty to tha Court as well as 
to his profession that the fatal irregularities 
in the case be brought to the notice of the 
Hon'ble High Court with a view to the 
quashing of the conviction in the interests 
of justice. 

The learned Public Prosecutor raised a 
preliminary objection that in view cfs, 439 
(5), Oriminal Procedure Oode, no revision 
lies, as the convict has not availed of his 
right of appeal. But that provision only 
debars proceedings of revision instituted 
at the instance of the party who could have 
appealed, These proceedings have not been 
entertained at the instance of the convict. 
Clause 1, s. 439, Oriminal Procedure Oode, 
is very explicit that the High Oourt may 
exercise any of the powers conferred on a 
Court of Appeal even in cases which may 
come to its knowledge otherwise thanon a 
petition by the convict. It has been heldin 
Narain Prasad v. Emperor (1) that it would 
be open to the High Oourt, on information 
contained in @ newspaper, a placard onda 
wall, or an anonymous post-card, to take 
action, if it considered that sufficient 
grounds were established to justify sending 
for record under s, 435, even though a 
Court should be unwilling to interfere if 
the convict himself does not contest the 

. propriety of his conviction. The same view 
was takenin Hiranand v. Emperor (2) 
wherein it was held thet even where the 
accused has not moved the High Oourt, the 
High Court is competent to actin the exer- 
cise of its criminal revisional jurisdiction 
though it is the practice not to interfere in 
revision when the convicted person has 
failed to exercise hisright of appeal, Even 
where revisions are allowed, the Uourt con- 
fines its interference as a rule, to points of 
illegality and error in procedure and does 
not interfere with findings of fact unless 

-a miscarriage of justice is shown to have 
resulted. 

A perusal of the record in this case shows 
& gross miscarriage of justice besides there 
being several points of illegality and error 
in the procedure and in the trial. The 
preliminary objection of the Public Pro- 
secutor cannot ba allowed to prevail, 

Ooming to the facts of the case, on bih 
July, Muhammad Shaf, Sub-Iaspector of 
Police, lodged a complaint that the accused 


(1) 71 Ind. Oas. 243; A.I. A. 1923 All. 85; 20 A, L. J. 
909; 24 Or. L. J. 115;.45 A, 128, 

(2) 76 Ind, Cas, 230; A. IR, 1924 Sind 129; 25 Cr. L, 
J. 134; 17 5. L. R, 245, 
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was a member-of the Congress Committee 
which had been declared an unlawful asso- 
ciation. The Magistrate has wrongly put 
in his judgment that the complaint was 
thathe took partin the procession of the 
Gujranwala Congress Committee on Sth 
July. Taking part in the procession was 
neither in the complaint nor in the charge 
and the two facts, namely, being a member 
of the Congress Committee and taking part 
in its procession do not necesearily always 
coincide. 

Oral and documentary evidence was put 
in support of the charge, and the Magis- 
trate, accepting the said evidence, convict- 
ed the accused. 

The first flaw in the case for the prose- 
cution is that the notification, that the 
Congress Committee is an unlawful associa- 
tion, ora published copy of the Gazette 
containing the said notification was not 
placed on the file. But apart from that 
technical objection, there is a more serious 
objection that thereis absolutely no evi- 
dence on the record that the said notifica- 
tion was published at Gujranwala before 
5th July. I have referred to that notifica- 
tion. It is dated Simla, 3rd July, 1930. 
It was not incorporated in the Gazette 
published on 4th July, but in the next 
issue, 2 e., that of llth July. 

- The next point for consideration in this 
case is whether the prosecution has estab- 
lished that the accused was a member of 
the Oongress Oommittee after 3rd July. 
The learned Magistrate has relied upon 
Ex. P-O (a document which he had wrongly 
placed on the file of Mr. Mela Ram, which 
is also being sent up to-day for revision of 
the trial Court's judgment along with this 
file). This document, Hx. PO, was not 
proved by any evidence and its evidential 
value is not more than zsro. But even at 
its face value it does not go against the 
accused in the least. It is only an offer 
to be appointed a delegate to the Indian 
National Congress to be held in December, 
1929, long before the Gujranwala Oong- 
ress Committee was declared to be an un- 
lawful association. There is absolutely no 
bearing of this document on the charge 
against the accused. It appears to me al- 
most perverse to hold the charga establish- 
ed onthe basis of thia documentary evi- 
dence. The learned Magistrate’s observa- 
tion that “the form appears to be filled in 
by the accused and he signed it, and as 
there is no rebuttal, I hold the accused is a 
member of the Oongress Committee,” is 


_ clearly unjustified. Whether the accused 
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did or did not take part in the proceedings 
of its trial, the prosecution had to establish 
that the accused was a member of the Oong- 
ress Oommittee after the notification had 
been published, and not that he was a 
member of the Oongress Oommittee, before 
that day. 

The next point in this connexion is that 
the provisions of s. 342, Criminal Procedure 
Code, which are imperative and which ap- 
ply to summary trials as well as to summons 
cases: [see Moyzuddin Mean v. Emperor (3) 
and Emperor v. Fernandez (4)] have been ig- 
nored in this case. After the prosecution 
evidence had been closed, the Magistrate 
put a general question to the aceused, 
whether he had any other statement to 
make, which was not sufficient. The at- 
tention of the accused ought to have been 
drawn to the documentary evidence 
(Ex. P-A) which was sought to be used 
against him and a clear question ought to 
have been put to him if he had signed the 
said application. This omission is fatal to 
the trial. 

Coming to the oral evidence, the prosecu- 
tion produced in this case two Sub-Inspec- 
tors of Police, and one constable. 

Muhammad Shafi, Sub-Inspestor, com- 
plainant P.W. No. 1, stated that the accused 
took part in various processions whose 


dates he does not give, adding that he did : 


not know whether the accused took part in 
the meeting of the Oongress Oommittee as 
he (tte witness) never attended any meet- 
ing. He then gives his own views of the 
case, saying that the “form B. Ex, P-O, re- 
corded to above, shows that the accused was 
a member of the Gujranwala Oongress 
Committee, and the form purports to have 
been signed by him. As the accused used 
to take a prominent part in the processions 
of the Congress and defended the cases of 
the Naujawan Bharat Sabha,-I can say 
that he is a member of the Working Oom- 
mittee of the Congress.” 

Itis all humbug. The learned Ma- 
gistrate ought not to have allowed the 
opinion and the inferences of the Sub- 
Inspector to go on record as evidence 
against the accused. it is absurd to say 
that as the accused, as an Advocate, defended 
some cases of the Naujawan Bharat Sabha, 
that was one of the reasons for takinghim 
to be a memberof the Working Oommittee 
of the Oongress, It is absurd to say that 
as Ex. P-O purports to have been signed 
- 2 124Ind. Cas, 70. 


(4) 59 Ind. Oas. 129; A. L R. 1921 Bom, 374; 22 Or. L. 
J. 17; 45 B. 672; 22 Bom, L, R, 1040, 
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by the accused, which signatures are not 
proved by any legal evidence, therefore, 
the accused must be a member of the 
Congress Committee, The Sub-Inspecior 
made another ridiculous statement to the 
effest that “there were ten or sixteen 
persons present, who appeared to be Oong- 
ressraen from their dresses.” 

The wearing of any particular kind of 
dress has not so far been declared tobe 
an offence, and it is hardly judicial fora 
Magistrate to act upon the Sub-Inspector’s 
opinion that as the accused wore a dress 
like that of Oongressmen, so he was a 
member of the Congress Committee. 

The only relevant point stated by this 
witness against the accused is that he saw 
him in the procession held on 5th July, 
but even that by itself would not render the 
accused a member of the Oongress Oom- 
mittee. A procession does not necessarily 
consist of the members only. Heaps of 
people join a procession as visitors. 

The second ground of revision urges 
that the Magistrate erred in recording any 
evidence with respect to the procession of 
5th July, as the complaint had been lodged 
during Oourt hours on 5th July, and any 
event after the institution of the com- 
plaint could not be considered as evidence 
for the purpose of showing criminality in 
support of the allegations in the com- 
plaint. This ground pre-3supposes that 
the alleged procession of 5th July, was 
taken some time in the evening after the 
complaint had been instituted during the 
Court hours. On the other hand the learn- 
ed Oounsel for the Orown stated in course of 
arguments that the said proceesion was 
taken on the morning of Sth July. It is a 
pity thaton this very important question 
the record throws no light. There is abso- 
lutely nothing in the evidence of any of 
the prosecution witnesses to show that 
the procession was taken in the morning, 
whatever may be the outside knowledge 
of the Public Prosecutor, On the other 
hand the Sub-Inspector stated that he 
could not say whether it was morning or 
evening time. 

Mulk Raj, constable, the next witness, 
in reply to a question by Court, stated 
that he could not eay whether it was 
morning, noon or evening. It is really 
strange that such arecent matter (the pro- 
cession was taken on 5th July, and the evi- 
dence wa3 recorded on 18th July) and such 
an important matter, which led to 
the prosecution of so many respectable 
people, was forgotten by the Police Officials 
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to such an extent that they could not state 
whether the cecurrencetook place in the 
morning or in the evening. But one thing 
is significant, as already observed, that 
there is absolutely no mention of procession 
either in the charge or in the complaint. 
It was brought forward in the evidence, 
probably as a piece of evidence to show 
that the accused was a member of the 
Congress Oommittee. But, as already 
observed, again, joining a procession, as- 
suming it to be a fact, is not conclusive 
to show that the accused was a member of 
the Congress Committee. 

Mulk Raj, constable, refers to other 
activities of the accused in connexion 
with the Oongress, but none of them 
relates to a period after the Oongress 
Committee had been declared unlawful. 

The last witness Agha Saadat Ali Khan, 
Sub-Inspector, stated that he krew that the 
accused was a member of the Gujranwala 
Congress Working Committee, but in his 
next sentence he practically gives the 
basis of his knowledge, namely, that the 
accused was seen in the meetings and pro- 
cessions of the Congress Committee asa 
responsible man and that he also presided 
at some of the meetings in question. But 
he is scrupulously silent about the dates 
of these meetings and processions, and that 
vitiates his evidence. Up till3rd July, the 
Congress Committee was not an unlawful 
association and the accused's presiding 
over its meetings or joining its processions 
amounted to no offence, 

The petitioner invited my attention to 
a statement of Mulk Raj, constable,ina 
case against Diwan Sarab Dayal, Advocate, 
to the effect: “I cannot say about the 
procession of 5th July, as I was on sick 
leave at that. time. 

A copy of that statement was placed 
before me in the case against Mr. Mela 
Ram, in whose file the trial Oourt had 
placed Ex. P-O on which the conviction in 
this case is based. It was urged that the 
same Mulk Raj had the audacity to state in 
this case that he saw the accused in the 
procession of 5th July, Mulk Raj’s state- 
ment in another case could not be used as 
evidence in the present case even for cone 
tradicting him, as he was never confronted 
with hie inconsistent statements, he was 
given no opportunity to explain the incon- 
sistency. Bui even without that, as the 
record stands, the conviction seems to me 
to be out of question. The prosecution has 
failed to establish that the accused was a 
member of the Gujranwala Oongress Oom- 
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mittee after it had been declared unlawful, 

It is recommended, therefore, that the 
conviction be set aside. The accused shall 
meanwhile be released on bail in Rs. 1,000 
with one surety. 

Messre,-B. R. Puri and M. L, Puri, for the 
Petitioner. 

Mr. Abdul Rashid, for the Crown. 

ORDER.—tThe facts of this case are 
very similar to those of Pars Ram v, Em- 
peror (5), disposed of by my order of to-day. 
The convict was prosecuted on a complaint 

~ filed on 4th July, 1930, for being a member 
of the Gujranwala Oongress Committee, 
which was declared to be an“ unlawful as- 
sociation " under s. 16, Act XIV of 1908, on 
the third of that month. He was arrested 
on the sixth. 

The only documentary evidence in this 
case is Ex, P-O which is an application 
alleged to have been made by the convict 
for being elected a delegate to the session 
of the Indian National Congress; which was 
held at Lahore in December, 1929. There is 
no proof that the application was written or 
signed by the convict, noris it shown if it 
was accepted or refused by those who had 
the right to elect such delegates. But 
apart from these material defecte, it is not 
clear how the fact, that a person was a dele- 
gate to the Indian National Oongress held 
in December, 1929, can prove his member- 
ship of the Congress Committee of Gujran- 
wala after the declaration of 3rd July, 1930, 
had been notified. 

The oral evidence in this case appears to 
me to be weaker than thatin the other two 
cases which I have disposed of to-day. None 
of the witnesses seems to have had any 
personal knowledge of the factum of the 
convict being a member of the Congress 
Oommittee and their statements are based 
not on personal knowledge but on unjustifi- 
ed conjectures and unwarranted inferences, 
For instance, witness No. 1, Sub-Inspector 
Muhammad Shafi, admitted that he had 
never attended any meeting of the Congress 
Oommittee and stated that “as the accused 
to take prominent part in the processions of 
the Congress and defended (as an Advocate) 
the cases of the Naujawan Bharat Sabha, I 
can say that he isa member of the Working 
Committee of the Congress.” 

Another fact deposed to by this witness, 
from which he apparently drew the same 
conclusion is “that atthe time when the 
witness arrested the accused from his house, 
there were 15 or 16 persons present who ap- 

(5) 131 Ind, Oas. 353; A. I. R. 1931 Lah. 145; (1931) Or. 
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peared fo be Congresémen from their dress- 
es. The warrant was bailable; but the 
accused refused to furnish bail.” 

The remaining evidence is equally worth- 
less end irrelevant, and as the learned Bes. 
sions Judge has discussed it in detail I do 
not think it necessary to deal with it here. 
On going through the record, I find that 
there is not a scintilla of legal evidence to 
justify the conviction. 

laccept the reference, set aside the con- 
viction and acquit the conviet, 

4. Reference accepted. 


LAHORE HIGH COURT. 
Fiest Orvit APPEAL No. 193 oF 1926, 
June 19, 1930. 

Present:—Mr. Justice Tek Chand and 
Mr. Justice Ourrie. 
SECRETARY or STATE—Dsranpant— 
APPELLANT 
versus 
OHUNI LAL AND orazes—Ossz0rors— 
RASPONDENTS. 

Land Acquisition Act (I of 1894), s. 28~ Valuation 
of land—Principles—Special adaptabilities—Agricul- 
tural land suitable for building site—Mode of valua- 
tion. 

Where Government takes property from private 
persons under statutory powers, the Courts in com- 

“puting the amount of compensation to be awarded to 

the person interested therein should be guided by 
the principle that the owner is entitled to have the 
price of his land fixedin reference to the probable 
use which will give him the best return and not 
merely in accordance with its present use or disposi- 
tion. [p. 365,col. 1.] 

Where owing to its situation the land acquired has 
a special adaptability for being used for building 
purposes, it cannot be treated as purely agricultural 
land and valued as such. [zbid.] 

Hira Nand v. Secretary of State (1), Lucas and 
Chesterfield Gas and Water Board (2), Cedars Rapids 
Manufacturing and Power Company v. Lacoste (3), 
Fraser v. Fraserville (4), Narsing Das v, Secretary of 
State (5) and Atma Ram Bhagwant Ghadgay v, Col- 
lector of Nagpur (6), referred to. 

First civil appeal from an order of the 
District Judge, Multan, dated the 13th 
October, 1925. i 

Messrs. Abdul Rashid and M,C. Mahajan, 
for the Crown. 

Mesers. J. N. Aggarwal and R. C. Kumar, 
for the Respondents. 

JUDGMENT. 

Tek Chand, J.—By Notification 
No. 1104, O-1, dated 30th January 1923, 
19°52 acres of land situate in Taraf Ismail 
within the Municipal limits of Multan, were 
acquired under the Land Acquisition Act 
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for the construction of offices and bunga- 
lows for the 111 British Oircle, Sutlej 
Valley Project, In this and the connected 
appeals we are concerned with the follow- 
ing plots out of the land so acquired: 

(a) 50 kanals and 3 marlas owned by 
Sawan Mal and others, respondents in Civil 
Appeal No. 193 of 1926. 

(b) 51 kanals and 15 marlas owned by 
Jassu Ram and others, respondents in Civil 
Appeal No. 194 of 1926, 

(c) 30 kanals and 10 marlas owned by 
Karim Bakhsh and others, respondente, in 
Civil Appeal No. 195 of 1926, 

Before the Oollector the respondents 
claimed that the entire land was fit for 
building purposes ‘and should be assessed, 
as such. This contention did not prevail 
with the Oollector who classed all the plots 
as agricultural. He held, however, that the 
land belonging to Karim Bakhsh, ete., was 
more valuable than the other plots, as it 
abutted on the road leading from the city 
to the cantonments, and awarded Re. 1,200 
per acre as compensation for it, He describ- 
ed the plots belonging to Sawan Mal and 
others, and Jassu Ram and others as “back 
portion” and valued them at Rs. 800 
per acre. 

The respondents being dissatisfied with 
this award, filed applications under s. 18, 
Land Acquisition Act, which were duly 
referred to the District Judge. In their 
objections they reiterated that the entire 
land acquired from them was “building 
site.” Sawan Maland others claimed that 
out of 50 kanals and 3 marias acquired from 
them 29 kanals and 18-1/2 marlas should 
have been treated as “land of first quality” 
or “iront land” and that its proper market 
price was Re. 2,400 per acre; and that of the 
remaining 20 kanals and 4-1/2 marlas was 
Rs. 1,600 per acre. Jassu Ram and others 
claimed Rs. 1,600 per acre for the entire 
atea acquired from them, while Karim 
Bakhsh and others valued their plot at 
Rs. 2,400 per sere : . 

The learned District Judge has accepte 
the objection of Karim Bakhsh, ete. hold- 
‘ing that their land was a “building site” 
for which he allowed Rs. 2,400 per acre. 
In Sawan Mal’s case he held that out of 
ths acquired land & plot 29 kanals and 
18-1/2 marlas in area, was fit for building 
purposes, but being away from the road 
was less valuable than Karim Bakhsh’s plot, 
and he allowed Rs. 2,000 per acre for it, 
The remainder of the land belonging to 
these objectors he classed as agricultural 
for which he awarded Rs, 1,185 per acre. 
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The whole of Jassu Ram's land was held 
to be agricultural anq for it compensation 
at Rs. 1,185 per acre was granted. Before 
the learned District Judge some other 
points relating to the price of wells, land 
under the kassi, etc. were also debated, 
butas neither party has taken objection 
. to his findings on them, it is not necessary 
to set them out in detail here. 

The Secretary of State has preferred 
separate appeals against the three sets of 
objectors and in each case prays for reduc- 
tion of the price of land allowed by the 
District Judge to the amount awarded by 
the Collector, 

It will be convenient to take first Oivil 

. Appeal No. 195 of 1926, in which Karim 
Bakhsh, etc., are the respondents. The plot 
acquired from these persons is towards 
the extreme end of the Oivil Station and 
abuts on the road leading from the city 
to the cantonments. At the time of the ac- 
-quisition it was under cultivation but ex- 
actly opposite to it; on the other eids of 
the road is the Bahawalpur House, ad- 
joining which are a number of Govern- 
ment and Railway Offices. On tbis side of 
the road also there are Government build- 
ings ard the kotht of one Abdul Wahid, 
which is at a distance of a few karams 
from the land in question, the only open 
space abutting on the road, which is still 
unbuilt, being a small plot known as 
Takiya Lal Shah Wala. Immediately behind 
this open spece and removed from the 
road are three bungalows belonging to 
Ohaudhri Narain Singb, one of which has 
been rented occasionally by officers of the 
status of District and Sessions Judge. 
This being the situation of this plot, there 
can beno doubt that it had a special ad- 
aptability for being used for building pur- 
poses and,in my opinion, the learned District 
Judge has rightly treated it as a building 
site. Itis,no doubt, true thatat thetime of the 

. acquisition, it had not been built upon and 
was actually under cultivation. But as 
observed by Chatterji, J., in Hira Nand v. 
Secretary of State (1): “Where Government 
takes property from private persons under 
Statutory powere, the Oourts in computing 
the amount of compensation to be awarded 
to the person interested therein should 
be guided by the principle that the owner 

-is entitled to have the price of his land 
fixed in reference to the probable use which 
-will give him the best return and not 
merely in accordance with its present use or 
disposition.” 

(1) 21 P. R.1905; 132 P., L. R.-1905, 
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The principle on which the value is to 
be fixed is well settled and was thus 
stated by Fletcher Moulton, L, J., in the 
well-known case Lucas and Chesterfield 
Gas and Water Board (2) {at page 29*) : 

“The owner receives for the lands he 
givesup their equivalent, 3, e., that which 
they were worth to him in money. His 
property is, therefore, not diminished in 
amount butto that extentit is compul- 
sorily changed in form, But the equivalent 
is estimated onthe value to him and not 
on the value to the purchaser, and hence it 
has from the first been recognized as an 
absolute rule that this value is to be estab. 
lished as it stood before the grant of the 
compulsory powers. The owner is only to 
receive compensation based upon the 
market-value of his lands as they stood 
before the scheme was authorized by which 
they are put to public uses. Subject to 
that he is entitled to be paid the full price 
for his lands and any and every element 
of value which they possess must be taken 
into consideration in so far as they increase 
the value to him.” 

These observations have received the 
imprimatur of the Privy Council in 
Cedars Rapids Manufacturing and Power 
Company v. Lacoste (3) at pege 576 where 
the same principle was enunciated in the 
form of the following propositions : 

“(1) The value to be paid for is the value 
to the owner as it existed at the date of the 
taking, not the value to the taker. 

“(2) The value tothe owner consists in 
all advantages which the land possesses, 
present or future, but it is the present 
value alone of such advantages that falls to 
be determined.” 

Three years later their Lordships re-con- 
sidered the question in Fraser v. Fraserville 
(4) at page 1941, and after a review of the 
authorities summarized the law as follows: 
“The value to be ascertained is the value 
to the seller of the property inits actual 
condition at the time of expropriation with 
all its existing advantages and with all 
its possibilities, excluding any advantage 
due tothe carrying out of thescheme for 


(2) (1909) 1 K. B. 16; 77 L. J. K. B. 1009; 99 L 
ger 12 J.P, 437; 6L. G. R. 1106; 24 T. L 


58. 
(3) 
3: 


.T. 
. R. 


(1914) A. O. 569; 88 L. J. P.O. 162; 110 L, T. 
30 T. L. R. 293 


(4) (1917) A. O. 187; 86 L. J. P.O. 91; 116 L.T. 258; 
33T. L. R. 179. 
*Page of (1909) IK. B—[La_] E 
+Page of (1914) A. O.~-[Ed,] 
{Page of (1917) A. C.—[Hd.] 
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which the property is compulsorily acquir- 
ed.” 

See also tothe same effect Narsing Das 
v. Secretary of State (5) and the recent 
case of Atma Ram Bhagwant Ghadgay v. 
Collector of Nagpur (6). Applying these 
principles to the case before us, I have no 
hesitation in holding that the contention 
of the learned Additional . Government. 
Advocate, that the plot in question should 
have been treated as purely agricultural 
land and valued as such cannot be sus- 
tained, and I would overrule it. 

In support of their claim that the market 
value was Rs. 2,400 per acre, the respond- 
ents produced a mass of oral and docu- 
mentary evidence which has been discussed 
at length by the learned District Judge. 
The evidence led by the Secretary of State 
consisted of the oral testimony of the 
patwari the Naib Tahsildar and Khan 
Bahadur Ohaudhri Nabi Ahmed, Land 
Acquisition Officer and a statement show- 
ing the average price of sales of land in 
Taraf Ismail and the neighbouring Taraf 
Mubarak. Most of the instances cited for 
the respondents relate to plots situate at 
a distance from that in dispute and are 
not of much assistance except as showing 
that the part of the Civil Station along 
the road from the city to the cantonment 
has been inthe course of development for 
some years and that a number of educa- 
tional institutions, Government and Rail- 
way Offices and residential bungalows, 
have been built during the ten or twelve 
years preceding the issue. of the notifica- 
tion and that prices in that locality have 
gradually and steadily risen, Neither 
party has been able te produce any instance 
ofarecent date in which land in close 
proximity to that acquired by this notifi- 
cation had changed hands, We have, 
however, valuable evidence in Ex. P-9, 
which is asale-deed of 10 kanals of land 
sold by Karim Bakhsh to Ohaudhri Narain 
Singh for Rs. 3,000 on 8th. April, 1915. 
The price realized in this transaction works 
out at Rs. 2,400 per acre. This landis & 
part of the same khata as the land acquired 
from Karim Bakhsh but is distinctly inferior 
to it being more than 200 feet away from 
the road from which it had no direct access 


(5) 86 Ind. Cas. 556; A. I, R. 1925P.C. 91; 521A. 
133; 6 Lah. 69; 23 A. L, J. 113; 2 O.W. N. 137; 48 M. 


L. J. 386; L. R. 6 A, P. O. 64; 27 Bom. L. R. 283; 29 0. 


W. N. 822 (P. 0.). 
(6) 114 Ind. Cas. 587; A. I. R. 1929 P. 0.92; 25 N. 
L. R. 68; 33 O. W. N. 458; 29 L. W. 496; GO. W. N. 
L. J. 398; 57 M. L. J. 8l; 31 Bom. L. R. 


417; 49 0. L. 
728; (1929) A. L. J, 249 (P. O.). 
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at the time of the sale, About three 
months later, on 9th July, 1915, Ohaudhri 
Narain Singh purchased, by a sale-deed, 
(Ex. P-8), 1 kanal of land out of the area 
attached to the Tayika Lal Shah Wala 
well for Rs. 375 (or at Rs. 3,000 per acre) 
in order to make an approach road to the 
land which he had already purchased by 
Ex. P-9. The learned Additional Govern- 
ment-Advocate has argued that these 
transactions took place eight years before 
the notification and should be excluded 
from consideration as during this period 
there wasa fallin price of landin Multan 
City and Civil Station. There is, however, no 
evidence of any kindon the record to support 
this suggestion, On the other hand, the evi- 
dence produced by the respondents shows 
unmistakably that there has been a general 
rise in value in Taraf Ismail and Taraf 
Mubarak, more particularly along the road 
leading from the city tothe Oivil Station. 
We have also the testimony of a number 
of respectable .witnesses who have deposed 
that, on accountof the communal riots of 
1922 and the outbreak of plague in the 
city, there was a substantial increase in 
the demand for sites in the Civil Station. 
In this connexion it is also necessary to bear 
in mind that, in the Punjab generally, 
there was a phenomenal rise in the price 
of land from 1915 to 1922, and though 
there was a fall in 1923, the average 
value for that year was still nearly double 
that of 1915. Tne Punjab Land Revenue 
Administration Reports, issued under the 
authority of the Punjab Government, con~ 
tain the following expressive figures : 


1915 average price Rs. 180 per acre 
1916 ” ” » 216 re) n 
1918 ” ” n” 252 ” 13 
1920 ” 3, ” 273 3 1) 
1921 3 9 39 345 2 ” 
1922, n » 999 on 
1928 , B14 y 


3 39 $ 39 

Inthe face of these facts it lay upon 
the appellant to prove by unimpeachable 
evidence that the land in question was an 
exception to the general rule, and that 
the value in its neighbourhood had gone 
down, but, as stated already, there is 
not a scintilla of evidence on this point. 
It is also significant that in the numerous 
instances proved io have taken place 
elong this road during the ten years 
preceding the acquisition, the price re- 
alized has in no ease been below Rs. 2,400 
peracre, which isthe rate allowed by the 
learned District Judge. After giving the 
case my best consideration I am of 
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opinion that Civil Appeal No. 195 of 1926 
preferred by the Secretary of State against 
Kerim Bakhsh, ete, is without force, and 
I would dismiss it with costs. 
Ishall next take Oivil Appeal No. 194 
of 1926 in which Jassu Ram etc, are the 
~ respondents and the area acquired is 
5l kanals 15 marlas, The learned 
District Judge has treated the whole of 
this area as agricultural land and has 
valued it af Rs, 1,185 per acre. On appeal 
the Becertary of State’ asks for a 
reduction of the price to Rs. 800 per acre. 
The learned District Judge has based his 

. finding upon the average of sales described 
as Nos, 12, 23, 24, 34, 38, 55, 57, 59, 70 and 73 
in the statement (Ex. D-2) filed on behalf of 
the Secretary of State. All these sales 
were of purely agricultural land, as dis- 
tinguished from building sites to which 
the rest of the evidence on the record 
relates. The learned Additional Govern- 
ment Advocate has not been able to bring 
to our notice any other data from which a 
different conclusion could bedrawn, but 
has merely relied on the opinion of the 
Naib Tahsildar and the Land Acquisition 
Collector that the proper value is Rs. 800, 
This opinion does notappear to have been 
based on any materials and is not of much 
value. 

Of the sales referred toabove the most 
important is No. 34, which relates tothe 
sale of a garden known as Saidulla Khan 
Wala by Khushi Ram to Sada Nand on 
20th December, 1917, at Re. 1,806 per acre. 
This garden is situate at a short distance 
from the land acquired from Jassu Ram 
etc., and both appears to be equidistant 
from the main road. The property which 
was the subject of this sale consisted of 
land together with the trees in the garden 
and was naturally more valuable, but in 
his evidence the Land Acquisition Collec- 
tor, Khan Bahadur Chaudhri Nabi A-mad 
(R, W. No.2), has caleulated the price of 
theland, excluding the trees, at Rs. 3,068 
per acre. Accepting his estimate ar correct 
and making allowance for the g eneral rice 
in prices from 1917 to 1923 the valuation 
by thelearned District Judge of «he land 
in dispute at Rs, 1,185 per acre cannot by 
any means be said to be excessive. In my 
opinion Civil Appeal No. 194 of 1926 also 
fails, and I would dismiss it with costs, 
` It remains now to deal with the land 
acquired from Sawan Mal, etc., to which 
Oivil Appeal No. 193 of 1926 relates, 
As stated already, the total area acquired 
` from these respondents was 50 kanals 
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3 marlas out of which 29 kanals 
18.1/2 marlas has been classed by 


the learned District Judge as “building 
site” valued at Rs, 2,000 an acre, and 
the remainder as agricultural land, which 
he hes assessed at Rs. 1,185 per acre. 
The learned Additional Government 
Advocate has argued that the whole of 
this land should have been classed as 
agricultural for which the proper com- 
pensation was Rs, 800 per acre as fixed by 
the Oollector. After giving due weight to 
the arguments of both Counsel, and 
examining the plan-and the other materials 
on the record, I am of opinion that the con- 
tention of the learned Additional Govern- 
ment Advocate must partially succeed. 
Out of the land classed as “building site” 
by the learned District Judge the following 
khasra numbers do not possess any special 
adaptability for building purposes and, in 
my opinion, should have been treated as 
agricultural land: 


Khasra No. Area, 
Kanals Marlas. 

1, 645 kah 1 12 

2, 646 me 0 16 

3. 647 (share) 0 54 

4, 659 1 8 

5. 660 0 18 

6. 661 2 0 
Total 6 194 


These numbers appear to be of the game 
quality as the remaining land of thesa 
respondents which has been assessed at 
Rs. 1,185 per acre. The learned District 
Judge has valued these numbers at 
Rs. 2.400 per acre. The difference is 
Rs. 815 peracre, On the area of 6 kanals 
19-1/2 marlas this, together with the 
statutory 15 per cent, thereon, amounts to 
Rs. 815 approximately, and to this extent 
this appeal must be allowed. 

There is no forcein the contention of the 
learned Additional Government Advocate 
that Khasra Nos. 649, 650, 651, 652, 653, 654, 
655, 656,.657 and 658 are not fit for building 
purposes. In my opinion this area, 
aggregating 22 kanals 19 marlas, is 
obviously a “building site” and has been 
rightly assessed at Rs. 2,400 by the learned 
District Judge, 

I would, therefore, accept Civil Appeal 
No, 193 of 1926 to this extent, that the 
award of the learned District Judge shall 
be modified by reducing the amount held 
payable to Sawan Mal, ete., respondents, by 
Rs. 815 only. 
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The Secretary of State will get his costs 
of this appeal from the respondents on the 
sum of Re. 815, but must pay to the respond- 
ents costs on Rs. 5,861-3-0 for which his 
appeal has been dismissed. 


Currie, J.—I agree, 
A, Order modified. 


LAHORE HIGH COURT. 
Freer Orvin Appear No. 2396 oF 1928, 
April 15, 1930. 
Present :— Justice Sir Alan Broadway, Kr, 
and Justice Sir Abdul Qadir, Kr. 
OHUNI LAL AND ANOTHER—PLaINTIFFS— 
APPELLANTS 
VETSUS 
' MUNNA LALAND oTfsss—DEFENDANTS— 
RESPONDENTS., 
Contract Act (IX of 1872), s. 74—Mortgage—Pro- 
vision for enhanced interest from date of default, whe- 


ther penal. 


A mortgage-deed provided for payment of inter- 


est.at 12 percent. There was a further provision 
that ifinferest was in default for three successive 
months, then from the fourth month the rate of in- 
terest payable was to be 15 per cent. instead of 12 
per cent: i i 

Held, that the stipulation for payment of enhanced 
interest was not penal within the meaning ofs. 74, 
Contract Act. f : 

First appeal against a decree of the First 
Olass Sub-Judge,Delhi, dated the 20th June, 
1928. 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. | 

Mr. Bhawani Singh Puri, for the Respond- 


ents. 
JUDGMENT.—The appeal bas arisen 
- out ofasuit brought by the appellants on 
a mortgage claiming a sum of Rs. 45,125-10 6 
from the respondents. Under the terms 
of the mortgage interest was payable on the 
principal amount, which was Rg, 25,000 at 12 
. per cent, per annum. The mortgagors re. 
mained in possession of the mortgaged 
property as the mortgagees’ tenants and 
agreed to pay 2 sum of Rs. 250 per mensem 
which was tobe credited as the interest 
payable under the mortgage, It was further 
| agreed that if this payment was in default 
for three successive months then from the 
fourth month the rate of interest payable 
was to be 15 per cent, instead of 12 per 
cent. It was alleged by the plaintiffs- ap- 
pellants that after the payment of Rs, 750 
the mortgagors failed to make any further 
payment and, therefore, from the fourth 
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month after default interest was claimed at 
-the rate of 15 per cent, j 

The trial Court held that the enhanced 
rate of interest amounted toa penalty and, 
therefore, decreed the plaintiff's claim for 
Rs, 41,250-10-6 with costs in proportion, in- 
terest allowed being atthe rate of 12 per . 
cent. Ib also allowed interest at that rate 
from the date of suit to the date of pay- 
ment. The plaintiffs being dissatisfied 
with this result have preferred this appeal 
claiming that they are entitled to interest 
at the rate of 15 per cent. and thatthe de- 
cretal amount be raised by Rs, 3,875, and 
they also asked for future interest at that 
Tate, 

It appears thatin execution the property 
mortgaged has been brought to sale and 
that the plaintiffs have realized the entire 
amount of the principal as well as practical- 
ly the whole of thebalance of thedecree with 
costs, The trial Court came to the con- 
clusion that no undue influence or pressure 
had been brought to bear-by the mortgagees 
on themortgagors (both parties are mahajans 
or bannias); but it considered that theclauce 
relating to enhenced rate of interest was 
penal and that rate was excessive. It has 
been urged by Mr, Shamair Chand for the 
appellants that this view of the law is in- 
correct and in my judgment this conten- 
tion must prevail. Ithas been repeatedly | 
held by their Lordships of the Judicial 
Committee and the High Courts in India 
that a stipulation for enhancement of inter- 
est such as was entered into in the present 
case dees not fall within the mischief 
intended to be safeguarded by the 
provisions of s. 74, Contract Act. It 
seems to me that the agreement to pay 
this rate of interest was a perfectly. straight- 
forward agreement entered intoin the or: 
dinary course of the dealing between the 
parties. The mortgagor's father had al- 
ready mortgaged this property to the extent 
of Re. 15,000 to the mortgagee. The mort- 
gagee was in need of money as he was being 
threatened with a suit. Before he could be 
served with a summons in that suit he en- 
tered into this arrangement with the mort- 
gagees whereby he obiaineda further sum 
of Rs. 7,000 odd and deprived the plaintiff 
in the other suit from being able to atiach 
and bring this property to sale. Whether 
that transaction was a fraudulent one or 
not is immaterial. The contract was enter- 
ed into, There was no undue influence or 
pressure and the agreement to pay the en- 
hanced rate cannot be regarded as penal. 
Further Icannot regard an increase from 
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12 to 15 per cent, as an excessive rate hav- 
ing regard to all the circumstances. The 
appellants were, therefore, entitled to a 
decree at the rate of 15 per cent. I would, 
therefore, accept this appeal and increase 
the amount payable under the decree by 
Rs. 8,875. I do not think it necessary to pass 
any orders as to future interest because the 
principal amount has already been realized 
in execution. The appellants will be entitl- 
ed to their costs in this Oourt. 
A. Appeal allowed, 


. LAHORE HIGH COURT. 
OximInaL Ravision Petition No, 1187 
oF 1930, 

November 28, 1930. 
Present: —Mr. Justice Agha Haidar. 
AKBAR—AcousEp—PETITIONER 
versus 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), 3. 215—Ingredients 
of ayers under s. 215—Commission of offence, neces- 
sity of. 

It isnecessary, in order to maintain a conviction 
under s. 215, Penal Code,to prove that the complainant 
had been deprived of his property by an offence 
punishable under the Code. 

Hemraj v. Emperor (1) and Sarfa v. Emperor (2), 
referred to. 


Oriminal revision petition from an order 
of the Sessions Judge, Lyallpur, dated the 
5th September, 1930. 

Mr. Hakumat Rai, for the Petitioner. 

Mr. Sundar Das, for the Government 
Advocate, for the Crown. : 

JUDGMENT.—Akbar has been convict- 
ed under s. 215, Indian Penal Oode, and 
sentenced to six months’ rigorous im- 
prisonment and a fine of Rs. 200. It is 
ordered that in case of default he should 
be imprisoned for-a further period of two 
months. He went up in appeal to the 
Sessions Judge, buthis appeal has been 
dismissed. He has come up ia revision to 
this Oourt. f i 

The facts are very simple. Ghulam Nabi 
was the owner of two bullocks. He made 
a report on 6th October, 1929, at the Police 
Station, Sharaqpur, District Sheikhupura, 
that the bullocks had gone astray. After- 
wards he cameto know that Akbar was 
the man who could help him to recover 
his bullocks. He approached Akbar. It is 
said that Akbar at firat demanded a sum 
of Rs, 240 as ‘bhunga from Ghulam Nabi in 
order to secure the restoration of ‘the bul- 
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locks to him. The bargain was ultimately 
struck at Rs. 120 which was paid to Akbar. 
Tt is said that bullocks were in the posses- 
sion of one Saidu and that the money 
which Akbar had received was intend- 
ed tobe made over to Baidu. The bul- 
locks,however, were not recovered and Akbar 
did not return the money to Ghulam Nabi 
either. 

Now, under s. 215, Indian Penal Code, 
before a person can be convicted it must 
appear that he received gratification under 
pretence of helping any person to recover 
any moveable property of which that per- 
son shall have been deprived by any 
ofience punishable under the Penal Oode. 


The Sessions Judge has observed in 
his judgment that the evidence on 
the record established that the com- 


plainant had been deprived of the bullocks 
by means oftheft. As already stated, the 
complainant Ghulam Nabiin the First In- 
formation Report which he lodged at the 
very outset stated that the bullocks had gone 
astray. He did not say that they were stolen 
or any offence had been committed in res- 
pect of their disappearance, It is true 
that before the trial Magistrate he said 
that the bullocks had been stolen from his 
haveli at night time and that he had 
made a report to the Police, This re- 
port does not make any mention of any 
theft or of any other offence having been 
committed in reapect of the disappearance of 
the bullocks. 

In my opinion the evidence on the ree 
cord is wholly insufficient to prove con- 
clusively that any offence punishable 
under the Code had been committed in 
respect of the missing bullocks. It is 
necessary, in order to maintain a convic- 
tion under s. 215, to prove that the com- 
plainant had been deprived of his prop- 
erty-by an offence punishable under the 
Code. This has not been proved: vide 
Hemraj v.Emperor (1) and Sarfa v. Emperor 


Under these circumstances the convic- 
tion of the accused Akbar cannot be 
maintained. I, therefore, allow this ap- 
plication, set aside the conviction and 
sentence, and order that he be released 
forthwith. The fine,if paid, must be re- 
funded. 

The bullocks have been recovered by 
the Police and restored to the complain- 
ant. I understand that Saidu along with 

d. Cas. 250; 11 Or, L. J, 295. 

2) a ind Goa. 669;9 P. R. 1915 Or; 46 Or. L. J, 

541; 28 P. L. R. 1916. 
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some other persons had been convicted 
under s, 411, Indian Penal Code, but has 
been acquitted on appeal. The fact, 
however, remained that the complainant 
has been deprived by Akbar of a sum of 
Rs. 120. This sum of Rs, 120 has been 
deposited under my order in this Oourt 
on behalf of Akbar for being handed over 
to Ghulam Nabi. Order shall be issued 
to Ghulam Nabi to appear in the Court 
for receiving the sum of Rs, 120. I believe 
this order relating to the refund of 
Rs. 12u by Akbar to Ghulam Nabi is amply 
covered bythe concluding words of s. 561-A, 
Criminal Procedure Code, since it secures 
the ends of justice, 


A Revision allowed. 


LAHORE HIGA COURT. 
URIMINAL Revision Partion No, 646 oF 
November 3, 1920. 

Present: —Justice Sir Abdul Qadir, Kr. 
ABDUL MAJID~—Perinoner 
versus 
EMPEROR—Opposirs PARTY, 

Legal Practitioners Act (XVIII of 1879),s, 86-—Touts 
~-Keport by Subordinate Judge—Objection before Nis- 
me Judge—Dimissal of objection—Legality ef proce» 

Ure. : 

A Subordinate Judge madea report against certain 


persons whom he considered to be touts, The peti- . 


tioner, who was one of them, applied to the District 
Judge against his name being included in the list of 
touts and the District Judge treating that application 
as an appeal against the order of the Subordinate 
Judge dismissed it ; - 

Held, that the order passed by the District Judge on 
the so-called appeal of the petitioner dismissing his 
objections to the report of the Subordinate Judge, 
could not be regarded as taking the place of the 
formal orders which he had to pass before it could be 
said that a man was rightly included in the listof 
touts under the orders of a competent authority and 
could not be upheld. [p. 371, col. 1.) 

Oriminal revision petition trom an order of 
the District Judge,Delhi, dated the 4th Feb- 
ruary, 1930. 

Messrs. Shamair Chand and Muhammad 
Amin, for the Petitioner. 
` Mr: Abdul Rashid, for the Orown. f 
` JSUDGMENT.—One Abdul Majid of 
Delhi, was reported against as a tout by 
Sardar Sewa Singh, Senior Subordinate 
Judge, on 23rd December, 1929, and the 
` District Judge was asked to include his 
name in his list of toute framed and pub- 
lished by him under s, 36, Legal Practi- 
tioners Act, ‘Abdul Majid submitted an 
application, dated 14th January, 1930, -to 
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the District Judge against his name being 
enlisted as a tout. The learned District 
Judge, treating that application as an ap- 
peal against the order dated 23rd ` Decem- 
ber, 1929, dismissed it on 4th February, 
1930. Against that order a revision was 
filed in the High Oourt by Mr, Shamair 
Ohand on behalf of the petitioner ‘Abdul 
Majid on 24th March, 1930. This petition 
has been argued before me by Mr. Shamair 
Ohand for the ‘petitioner and Mr. Abdul 
Rashid, Additional Government Advocate, 
for the Crown, 

The main objection to the procedure 
adopted inthe Oourts below is that no 
proceedings euch as contemplated by s. 36, 
Legal Practitioners Act, have been taken 
in this case. Mr. Shamair Chand argues 
that the officers who are authorized by law 
to frame and publish lists of persons prov- 
ed to their satisfaction to act as touts are 
specified ins, 36, cl, (1) and that the list 
of officers mentioned therein does not in- 
clude a Senior Subordinate Judge. He 
says that in this instance it was the Senior 
Subordinate Judge who conducted the 
enquiry into the case of’ Abdul Majid as 


- well as of several persons against whom the 


Bar Association of Delhi had madea com- 
plaint of general repute as touts. He adds 
that even if it is assumed that the District 
Judge has sent to the Oourt of the Senior 
Subordinate Judge the names of any per- 
sons alleged or suspected to be touts for 
the purpose of enquiry and report, there 
is nothing on the record to show that the 
District Judge passed the necessary orders 
on those reports. i 

Froma perusal of the record, which is 
before me, it appears that the High Oourt 
sent a letter No. 5266 Gen, XIII K~, 
dated 23th May, 1929, to the District and 
Sessions Judge, Delhi, requesting him to 
supply to the High Court a copy ofthe list 
of p.rsons declared to be touts under s. 36, 
Legal Practitioners Act. Itis not certain 
whether the District Judge dealt with this 
letter himself or passed it on to the Senior 
Subordinate Judge or whether it went 
directly to the latter officer somehow or 
other. There is an endorsement dated 8th 
June by him forwarding a copy of the letter. 
to the Secretary, Bar Association, Delhi.” 
That Association held a meeting of .its 
members and complied a list of persons 
suspected to be touts on 10th July, 1929, 
In that list the name of the petitioner. was 
included, The Senior Subordinate Judge 
went into this matter and, after taking some 
evidence regarding the individuals concern- 
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ed, made reports against such persons as 
were considered by him to be acting as 
touts, There is nothing on the record after 
this to show what action the learned Dis- 
trict Judge took on such reports, because 
under s. 36, sub-cl. (2) (a), he is one of the 
authorities whocan pass orders on such 
reports. The learned Government Advo- 
cate says that he has not been able to find 
anything as to what happened after the re- 
port of the Senior Subordinate Judge was 
received. The order passed by the learned 
District Judge on the so-called appeal of 
Abdul Majid dismissing his objections to 
the report of the Senior Subordinaté 
Judge, cannot be regarded as taking the 
place of the formal orders which he had to 
pass before it could be said that a man was 
rightly included in the listof touts under 
the orders of a competent authority. I feel 
constrained, therefore, to set aside the 
order dated 4th February, 1930, as it stands 
at present, without expressing any opinion 
on the merits of the case of Abdul Malid. 
If the local authorities think it necessary 
to take action against the practitioner 
under s. 86, Legal Practitioners Act, it 
will be open to them to dose, after taking 
fresh proceedings according to law and 
duly following the procedure laid down in 
the said section. 
A. Revision allowed, 


——— ee 


LAHORE HIGH COURT. 
First Olvit Appeat No. 1993 oF 1924, 
May 6, 1930. 

Present :—Mr. Justice Addison and 
Mr. Justice Bhide. 

RAGHBIR DAS—PLAINTIFE 
—APPELLANT 

< è versus 
SUNDAR LAL AND ANOTHER—DRFANDANTS 
— RESPONDENTS, 

Contract Act (IX of 1872), ss. 55, 78—Contract of 
sale—Time, when of the essence— Advance’, whether 
liable to forfeiture. 

An ‘advance’ paid in respect of a contract of sale is 
not liable to forfeiture on default like earnest money. 
The question whether an amount paid is earnest 
money or part ofthe purchase-money depends on the 
real intention of the parties, [p. 373, col. 2.] 

The merefactthat time is specified for the per- 
formance of a certain act, is not, by itself, sufficient 
to prove that timeis of the essence of the contract. 
The Court has to lookat the substance and not 
merely at the letter of the contract and ascertain 
whether the parties really -and in substance intended 
more than thatthe actshould be performed within 
& reasonable time, [p, 372, col. 1] 
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i Tanania Codaram v. Burjorji Dhunjibhai (1), fol- 
‘lowed. 

First appeal from a decree of the First 
Olass Sub-Judge, Lahore. 

Messrs. Mathra Das and Bhagwan Das, 
for the Appellant. 

Messrs. Mehr Chand Mahajan and Jiwan 
Lal Kapur, for the Respondents. 

3d UDGMENT. 

Bhide, J.—This first appeal arises out 
of a suit for recovery of Rs. 40,000 as com- 
pensation on account of the breach of a 
contract, According to the allegations in 
the plaint, on 7th July, 1919, defendant 
entered into a verbal agreement with the 
plaintiff to sell 72 kanals 6 marias of land 
at Rs. 900 per kanal the money being pay- 
able as follows: Rs. 5,000 in advance, 
Rs. 40,000 in the month of August and the 
rest in December. The advance of 
Rs. 5,000 was duly paid. As regards the 
second instalment of Rs, 40,000, which 
was payable in August, defendant instruct: 
ed the plaintiff to remit the money to him 
at Bombay. Plaintiff accordingly sent him 
two drafts for Rs. 40,000 on the Indian 
Cotton Company payable at Bombay, but 
the defendant intentionally omitted to pre- 
sent them for encashment and later on sold 
the land to a doctor named Muhammad 
Sharif for Rs. 1,00,000 at a profit of 
Rs, 35,C00. The plaintiff, therefore, sued the 
defendant for recovery of the advance of 
_Rs. 5,000 together with Rs. 35,000 as 
damages. 

The defendant admitted the terms of 
the contract as alleged above, but pleaded 
further that it was definitely stipulated 
that if, the instalment of Rs. 40,000 was not 
paid in August, 1919, the contract was to be 
atanend. He stated that he did not 
receive the drafts for Rs. 40,000 till 2nd 
September, 1919, and that even then the 


. drafts, though payable within 24 hours 


after presentation, were not so paid though 
they were not duly presented for encash- 
ment through the Punjab National Bank 
Ltd. The defendant then returned the 
drafts to the plaintiff. As the defendant 
had to open ashop at Bombay ona part- 
icularjauspicious day (mahurat) fixed for the 
purpose and wanted the money by that 
date, he had to procure it from other 
sources, 


The defendant admitted that the land 
was sold subsequently to Muhammad 
Sharif «for Rs. 1,00,000, but alleged that 
Rs, 33,000 out of this sum was meant for: 
three pre-emptors whohad instituted suits, 
and Rs, 2,000 for the share of another per- 
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son (2 kanals 14 marlas in area) which was 
purchased to eecure exclusive possession. 
The defendant had received only 
Rs. 62,40 for the area of 72 kanals 6 marlas 
which was to be sold to the plaintiff and 
had thus sustained a loss of Rs. 2,600, 

The learned Subordinate Judge who 
tried the suit has held, as regards the pay- 
ment of ihe sum of Rs. 40,060, that time 
was of the essence of the contract and that 
the plaintiff, having failed to pay the 
amount within the specified time was 
guilty of a breach of the contract and was, 
therefore, not entitled to any damages. 
He, however, held that, in the absence. of 
any definite stipulation as to forfeiture, the 
plaintiff wasentitled to receive thesum of 
Re. 5,000 paid in advance, A decree for 
Rs. 5,C00 with proportionate costs was 
accordingly passed in favour of the plaint- 
iff. From this decree, plaintiff has appeal- 
ed while the defendant has filed crogs- 
objections. 

The main dispute between the parties 
centred round the payment of Rs. 40,000 
in August. According to s. 55, Contract 
Act, when a party to a contract promises 
todo a certain thing ator before a speci- 
fied time, and fails to doit at or before that 
time, thecontract becomes voidable atthe 
option of the promicee “if the intention 
ofthe parties was that time should be of 
the essence of the contract.” The question 
whether time is or is not of the essence of 
the contract has to be decided on the facts 
ofeach case. It has been held by their 
Lordships of the Privy Council in Jam- 
shed Ccdaram v. Burjorji Dhunjibhai (1) 
that the mere fact that time is specified for 
the performance of a certain act, is not, 
by itself,sufficient to prove that time is 
of the escence of a contract. The Court 
has to look at the substance and not merely 
at the letter of the contract and ascertain 
whether the parties really and in substance 
intended more than that the act should be 
performed withina reasonable time. 

In the present instance, the agreement 
to sell was not reduced to writing but the 
eviderce of Kartar Singh broker, who 
admittedly settled the bargain and has 
not been shown to be interested is valu- 
able, ‘This witness had deposed that the 
defendant wanted the whole of the con- 
sideration at once, but eventually agreed to 
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take Rs. 5,000 forthwith, Rs. 40,000 in 
August and the balance in December. The 
defendant, however, made it perfectly clear 
that he was selling the land merely be- 
cause he was in need of money and that 
he would not sell it unless he could have 
Rs. 40,000 in August. Kartar Singh says 
that he duly informed the plaintiff of this 
fact and the plaintif admitted in the 
witness-box thatthe broker told him that 
the defendant wanted Rs. 40,000in August, 
He, however, stated that he only agreed to 
pay that amount in October. There is ro 
evidence, whatever, to corroborate this 
statement and it seems clearly unreliable 
in view of the fact that even in the plaint 
it was admitted that the sum was payable 
in August. Thestipulation that the sum of 
Rs. 40,000 {was to be paid in August was 
also mentioned in the receipt for Rs. 5,000 
and the plaintiff admittedly made no pro» 
test or any attempt to get it altered. 

There is evidence on the record to show 
that the defendant wanted money to start 
business in Bombay in partnership with 
other persons and had to contribute 
Rs, 51,C00 forthe purpose in the month 
of August. The defendant asked the 
Plaintiff for the payment of Rs. 40,000 
early in August but plaintiff was unable 
to pay it before defendant left for Bombay. 
Eventually the plaintiff sent two drafts for 
Rs. 40,000 from Murree on 28th August, but 
these did not reach the defendant till 2nd 
September. The opening of the shop at 
Bombay was at first fixed for 28th August 
but it was postponed to lst September owing 
to non-receipt of the sum of Rs, 40,000. 
Eventually the defendant had to. borrow 
money from other persons to pay his con- 
tribution. The evidence of the defendant 
on this point stands practically unrebut- 
ted. 

In view of all. the facts siated above, I 
feel no hesitation in holding that time was 
of the essence of the contract to pay 
Rs, 40,000 in August and that the plaintif 
was fully aware of this, The next point 
for decision is whether the plaintiff failed 
to perform this part of the contract as held 
by the Oourt below. Admittedly it was- 
not till 28th August, 1919, that the plaintiff 
was able to send the two drafts, for 
Rs. 40,000. These drafts were despatched 
on 28th August from Murree by registered 
post and reached Bombay on 2nd Septem- 
ber, i. e after the expiry ofthe stipulated 
time. The learned Counsel for the plaint- 
iff-appellant urged that - there were two 
holidays and this may have been respons 
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sible for the delay in delivery. But it 
was the business of the plaintiff to see that 
the money reached the defendant before 
the due date. It appears from the evidence 
of Kartar Singh broker (which I see no rea- 
son to disbelieve) that the defendant had 
left instructions that the money should be 
paid through the Punjab National Bank 
at Lahore or sent through the branch of 
that Bank to Bombay, but neither of these 
courses was adopted. It was open to the 
plaintiff tosend the money by telegraphic 
transfer so as to ensure payment within 
the stipulated time, but be preferred to 
send drafts by registered post and must 
bė held responsible for the delay caused 
by the adoption of this method. In this 
aspect of the question it is scarcely neces- 
sary to discuss the matter further, but I 
may say that the contention of the learned 
Counsel for the appellant that the defend- 
ant was anxious to get outof the contract 
owing to rise in the price of the land and 
intentionally returned the drafts without 
: getting tham cashed seems to me to be 
untenable in view ofall the circumstances. 

The agreement of sale was entered into 
only in July, 1919, and there ia no evidence 
on the record to show that there had been 
any rise in the price of the land during 
July or August, 1919, It is true that 
the land was re-sold at a profit but 
that was long afterwards. If the defend- 
ant (who was himself a practising law- 
yer) had been anxious to avoid the con- 
tract, I do not think he would have 
cared to put the plaintiff on guard by 
pressing for the payment of Rs. 40,000 
early in August as he did. Further, it 
is significant that even on receipt of the 
drafts after the expiry of the stipulated 
period, he did not return the drafts forth- 
with as he could have done but made 
efforts to secure payment through the 
Punjab National Bank and returned the 
drafts only on 5th September, when no 
payment was made till that date. Ad- 
mittedly a chaprasi was sent to the office 
of the Indian Ootton Company, the 
drawees to inquire about the payment of 
the drafts. The Manager of the Punjab 
National Bank has supported the defend- 
ants statement that an effort was made 
to cash the drafts through the Bank but 
the drawees offered no payment. The 
learned Oounsel for the appellant laid 
stress on the fact that the orafts were 
not endorsed in favour of the Bank tut 
the defendant has explained in his letter 
Ex, P-8 that the proceeds were not 


RAM PIYARI 0, EMPEROR. 


373 


actually to be realized by the Bank but 
by himself and that he wanted to present 
the drafts through the Bank, merely be: 
cause the drawees did not know him. 

It is significant that the plaintiff did 
not care to sue for specific performance 
at once and this suit for damagas was 
instituted some two and half years after 
the alleged breach of the contract. It 
seems to me that the plaintiff was con- 
scious of the weakness of his case and 
was tempted tolaunch a speculative suit 
only when he found that the land had 
beenre-sold at a considerable profit. 

I agree with the lower Oourt’s finding 
that plaintiff himself was responsible for 
the breach of the contract and is, there- 
fore, not entitled to claim any damages. 

As regards the cross-objections, the only 
point for decision is whether the sum of 
Rs. 5,u00 was a part of the purchase- 
money or was earnest money and as such 
liable to forfeiture. This sum has been 
loosely described in some places as “ear- 
nest money” but here again we have to 
ascertain the real intention of the parties, 
I have already referred to the fact that the 
defendant wanted to have the whole of the 
consideration, but was eventually persuad- 
ed to take it in instalments. The sum is 
described merely as an “advance” in the 
receipt Hx. P-1 and this seems to represnt 
the real intention of the parties. In these 
circumstances, there is no good reason why 
the plaintiff should not ba allowed to claim 
a refund of this sum. 

I would accordingly dismiss the appeal as 
well as the cross-objections with costs, 

Addison, J.—I concur. 

A. Order accordingly. 


LAHORE HIGH COURT. 
OriminaL Revision No. 1418 or 1930, 
February 6, 1931, 

Present :—Mr. Justice Dalip Singh. 
Musammat RAM PIY ARI—Acovssp— 
PETITIONER 

versus 
EMPEROR—Opposits PARTY. 
Criminal Procedure Code (Act V of 1898), s. 408— 
Illegal conviction, whether bars subsequent prosecu- 
me a criminal case the accused were let off on revi- 
sion on the ground that the trial was illegal. No men- 
tion, however, was made ofone of the accused who 
had been convicted and sentenced under s. 562, Cri- 
mina] Procedure Code. In a subsequent prosecution 
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© f that accused it was contended that the previous con- 
viction was nota bar as it had been automatically 
set aside by the finding that the trial was illegal : 
Held, that an illegal conviction stood on a different 
footing from a conviction by a Court without 
jurisdiction andthe second prosecution was barred 
by s. 403, Criminal Procedure Code. 


Oriminal revision against an orderof the 
District Magistrate, Muzaffargarb, dated the 
4th October, 1930. 

Mr. J. L. Kapur, for the Petitioner, 

Dewan Ram Lal, for the Orown. 

JUDGMENT.—In the original trial 
the accused were let off on revision by 
me on the ground that the trial was 
illegal. No mention was made of the 
petitioner who had bsen convicted and 
sentenced under s, 562, Oriminal Procedure 
Code, The point raised now is whether 
her previous conviction must be consider- 
ed to have been automatically set aside 
‘by the finding that the trial was illegal. 
I have considered the argument of the 
learned Orown Oounsel which is that as 
the trial was illegal the conviction was 
illegal and, therefore, non-existent in law. 
The argument of the Counsel for the 
petitioner is that the conviction might be 
illegal but until set aside by a Court of 
competent jurisdiction it stands whether 
illegal or legal and it has not been set 
aside sofar. The Oounsel for the Orown 
also asked me to set aside the previous 
conviction now if I thought that the con- 
viction still stood and so remove the bar 
if any to the present proceedings, in the 
circumstances of this case I am not pre- 
pared to do this. After all, a competent 
Magistrate took action under s. 562 and 
the Orown did not consider it necessary 
to take any steps at the time. On the 
question of law I am of opinion that the 
par of s. 403, Oriminal Procedure Code 
applies and an illegal conviction is not the 
same 88 a conviction by a Oourt incompe- 
tent to try the case. I, therefore, accept the 
petition and quash the proceedings against 
the petitioner Musammat Ram Piyari. 

A. Petition accepted, 


LAHORE HIGH COURT. 
Szoonp Oivin APPEAL No. 2747 oF 1929. 
October 31, 1930. 
Present:—Mr, Justice Ooldstream and 
Mr. Justice Tek Ohand. 

MAYA DHARI— PLAINTIFF —APPBLLENT 
versus 
. OHUNI LAL-PANNA LAL—DBFENDANTS 
— RESPONDENTS.: 

Civil Procedure Code (Act V of 1908), O. XIII, r. 
-10—Documentary evidence—Mere summoning of record 
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by Court does not dispense with proof—Procedure to 
be followed. 

The mere summoning by the Court of a record 
containing a document relied on by a party will not 
absolve that party fromthe duty of placing that 
document by formal admission or proof upon the 
record of the trial for which it is required as evidence. 
The correct procedure for the party relying ona 
document notin his possession but of which a copy 
can be got by himis to produce the copy. If ths 
copy is admitted by the’opposite party the original 
need not be produced. If it is not admitted or if it 
is still necessary to produce the original for techni- 
eal proof, then the party must make an application 
in strictaccordance with r. 10, O. XIII, Oivil Pro- 
cedure Code, specifying the documents required. 
Applications for summoning records of a case or the 
file ofa suit should be rejected unless the affidavit 
satisfies the Courtthat copies of the specified docu- 
ments cannot be produced without unreasonable 
delay or expense or that the production of the origin- 
als is necessary. [p. 375, col. 1.] 


Second appeal from an order of the Dis- 
trict Judge, Sialkot, dated the 14th Octo- 
ber, 1929. 

Mr. R. C. Soni and Mr. G. R. Agnihotri 
for Mr. Nanak Chand, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 


JUDGMENT. 

Coldstream, J.—The Firm Ohuni Lal- 
Panna Lal obtained a money-decree against 
the Firm Kavshi Ram-Ram Nath on 24th 
February, 1927, and in execution attached 
a shop in Narowal. Maya Dhari brother of 
Ram Nath lodged an objection alleging 
the shop to be his own. His objection was 
dismissed on 13th April, 1928, and he in- 
stituted the usual declaratory suit in the 
Court of the Senior Sub Judge of Sialkot 
against this decree, however, impleading 
Ram Nath the judgment-debtor. It was 
contended before the Senior Subordinate 
Judge that the judgment debtor ought to 
have been proceeded against as the Firm 
Kanshi Ram-Rem Nath but the objection 
was overruled. The Subordinate Judge 
found it proved that Maya Dhari had sepa- 
rated from his brother Ram Nath before the 
date of the decree and that the shop at- 
tached had in partition become the proper- 
ty of Maya Dhari. He accordingly gave 
the latter the declaration he sought, This 
decision was reversed on appeal by the 
District Judge of Sialkot who dismissed 
Maya Dhari’s suit. The present appeal is 
by Maya Dhari against this judgment. 

The learned Subordinate Judge in com- 
ing to his decision had relied on the evi- 
dence of a memorandum dated 5th Decem- 
ber, 1926, setting forth the properties allot- 
ted to Maya Dhari, Ram Nath and their 
two brothers which in his opinion did not 
require registration to be admissible, and 
on a registered: mortgage-deed dated 17th 


18311. O, 1931 


December, 1926, in which reference was 
made to the partition, The original of these 
documents were among the records of the 
execution proceedings which had been 
called for at the instance of Ram Nath 
along with the record of proceedings fol- 
lowing a petition for insolvency presented 
by Ram Nath in May 1927. The documents 
had not, however, been admitted or proved. 
As regards this evidence the learned Dis- 
trict. Judge remarked that these documents 
had not been proved or produced at the 
trial and that the memorandum had not 
been called in evidence 

For the appellant it has been contended 
before us that he did his best to bring the 
documents on the record by repeated appli- 
cations to the Subordinate Judge who did 
requisition the record of the: execution pro- 
ceedings and the insolvency petition and 
that the appellant was led into the belief 
that this was all tbat was necessary for him 
todo. The actual documents on which the 
appellant relied were specified in a list put 
into Court on the 8th October without an 
affidavit and in his applications of 17th 
May and 23rd May, 1528. Similarly on 
23rd May, 1928, the decree-holder’s Counsel 
stated that he relied on certain receipts 
which were on the record of the insolvency 
proceedings and on 27th October, 1928, 
defendant No. 1 asked for the exe- 
cution proceedings to be called for as he 
wished to prove certain deeds that were 
upon it. 

The mere summoning by the Oourt of 
a record containing a document relied on 
by a party will not absolve that party from 
the duty of placing that document by 
formal admission or proof upon the record 
of the trial for which it is required as evi- 
dence. The correct procedure for the party 
relying on a document not in his possession 
but of which a copy can be got by him is to 
produce the copy. Ifthe copy is admitted 
by the opposite party the original need not 
be produced, Ifitis not admitted or if it 
is still necessary to produce the original 
for technical proof then the party must 
make an application in strict accordance 
with r. 10, O. XIII, Oivil Procedure Oode, 
specifying the documents required, Ap- 
plication for summoning records of a case 
or the file of a suit should be rejected unless 
the affidavit satisfies the Court that copies 
of the specified decumenis cannot be pro- 
duced without unreasonable delay or ex- 
penee or that the production of the originals 
ia necessary. 


In this case it appears from his judgment 
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that the learned Subordinat Judgé himself 
assumed that formal proof or admission 
was not necessary and led the parties to 
understand that all the documents on the 
record requisitioned would be evidence in 
the trial. Whether the records called for 
were promptly forwarded by the executing 
and Insolvency Oourtsis not clear but the 
record of the objection proceedings was not 
before the Subordinate Judge on 28th 
February 1929 the date fixed for delivering 
judgment, On that day at the instance of 
the Counsel for the respondent decree-holder 
he called for that record and proceeded to 
take the documents upon it into considera- 
tion for the purpose of his judgment. 

The trial Court’s procedure was slipshod 
and improper and the consequent prejudice 
to both parties vitiates the trial as well as 
the Appellate Court’s judgment. I would 
accordingly accept the appeal and setting 
aside the judgments of both Courts remit the 
case tothe Senior Subordinate Judge with 
the order that he-should give both parties 
an opportunity of proving formally the 
documents stated by them to be relied upon 
in tha plaintiff's applications of 8th Octo- 
ber, 17th May and 23rd May and the decree- 
holder respondent's applications of 23rd May 
and 27th October 1928 and deliver judgment 
after taking into consideration such of them 
Costs to 
abide the event. 

Tek Chand, J.—I agree in the order 
proposed by my iearned brother. 

A Appeal allowed. 


ee 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No, 840 oF 1930. 
November 22, 1930. 
Present:—Mr. Justice Walker, 
SHAM LAL—Convior—APPBLLANT 
versus 
EMPEROR— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 428, 
429—Accused asking that his appeal might be taken 
as having been withdrawn—Power of High Court 
to interfere in revision—Penal Code (Act XLV of 
1860), s. 124—-Sedition—Mild speech—Sentence. 

The aceused, an Advocate, was sentenced to two 
years rigorous imprisonment under s 124-A, 
Penal Code. He signed a mukhtarnama in favour 
of his brother for filing an appeal but his Counsel 
produced a letter from him in which he asked that 
the appeal may be taken as having been withdrawn: 

Held, that under the circumstances the appeal 
must be treated to have been withdrawn, but as it 
was the duty of the High Court when a matter has 
~ #Referred to in 131 I. Q. 353 at p. 356—[E4.] 
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been brought to -its notice -which it considers 
should be corrected, to deal with it, the appeal 
could be treated as though it were a revision. 

[In this case a sentence of two years’ rigorous 
imprisonment washeld to be excessive and reduced 
to nine months’ rigorous imprisonment.]. 


Mr, Shamair Chand, for the Appellant. 
Mr, Abdul Rashid, for the Orown, 


JUDGMENT.—Sham Lal, an Advocate 
of Rohtak, has been sentenced to two years’ 
rigorous imprisonment under s. 124-A, 
Indian Penal Penal, Hesigned a mukhtar- 
nama in favour of his brother for the filing 
of an appeal to this Court but his Oounsel 
Mr, Shamair Chand has produced a letter 
from him in which he asks that the ap- 
peal may be taken as having been with- 
drawn. In this letter Sham Lal asks that 
the letter be placed before the Judge who 
hears his appeal in order that he may 
know the writer’s feelings and not reduce 
the sentence. Despite this Mr. Shamair 
Ohand has submitted a letter addressed 
to the late Sir Moti Sagar by the Presi- 
dent of the High Oourt Bar Association 
ssking him to appeal on behalf of Sham 
Lal as amicus curiae, saying that he, Mr. 
Shamair Chand, has been instructed by 
the Bar Association to take the place of 
Sir Moti Sagar. In these circumstances this 
appeal must be considered as withdrawn, 
but it is the duty of this Oourt, when a 
matter has been brought to its notice which 
it considers should be corrected, to deal 
with it and Iam here treating this appeal 
as though it were a revision, 

Sham Lal told the trial Court that he 
did not wish to cross-examine the witnesses 
or take any part in the proceedings and 
he only put in a written statement ex- 
plaining bis views. In his answers to the 
Court he said that the speeches as reported 
were partly correct and partly incorrect 
and also in answer to other question that 
by making the speech which was the sub- 
ject-matter of his trial he had brought and 
attempted tc bring into hatred and contempt 
and he excited and attempted to excite 
disaffection towards the Government estab- 
lished by law in India. His speech is 
mostly innocuous but towards the endhe 
definitely attacks the Government and 
accuses them of fomenting certain 
troubles in India, It is difficult to grasp 
the attitude of mind of an educated man 
like Sham Lal, who feels it his duty to stir 
up disaffection in India because the words 
of educated men become twisted in the 
minds of their ignorant and illiterate hearers 
and lead to vast trouble and disturbance. I 
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have given the case anxious, even painful’. 


| consideration and have come to the conclu- 


sion that the sentence is excessive hecause 
the speech of Sham lal is infinitely milder in 
tone than other speeches with which I have 
had to deal in recent cases which I have 
decided and in which the trial Oourts have 
awarded smaller sentences which I have 
upheld, I am, therefore, of opinion that the 
sentence must be reduced and do hereby 
reduce it to nine months’ rigorous impri- . 
sonment. 

A. Sentence reduced. - 


LAHORE HIGH COURT. 
MisoetLangous First OivIL APPRAT, No. 1215 
oF 1930. 

February 24, 1931. 

Present :—Mr. Justice Addison, 
ABDUL HAMID— JonDGMENT-DEBTOR— 
APPBLLANT 
versus 
Firu Lala DHANPAT MAL-DIWAN 
OHAND tsrovas DIWAN OHAND— 
DerCRER-HOLDRR— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
15, 50 (2)—Partnership—Decree in favour of firm— 


Right of some partners to execute on behalf of all— 
Transfer of decree against jfirm—Executing Court's 


. power to give leave for execution against partner. 


The Court to which a decree against a firm has been 
sent for execution has power to give leave under O, 
XXI, r. 50 (2), Civil Procedure Code, for executing 
the decree against a particular person as a partner. [{p. 
377, col. 1.) 

Sital Prasad v. Clements Robson & Co. (1) and 
Firm U. D. Sassoon & Co. v. Shivji Ram-Devi Das 
(2), followed. 

A decree passed in the nameof a firm is a decree, 
passed jointly in favour ofall the partners and some 
of the partners can take out execution for the benefit 
of allthe partners under O. XXI, r. 15, Civil Pro- 
cedure Oede, [ibid.] 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge,Lyallpur, 
dated the lOth June, 1930. 

Sheikh Abdul Karim, for the Appellant. 

Messrs. M. L. Puri and Amar Nath 
Chona, for the Respondent. 

JUDGMENT.—The decree-holder firm 
obtained an award against the judgment- 
debtor firm and this award was made a 
decree of the Bombay High Oourt. This 
decree was later transferred to the Court 
of the Subordinate Judge, First Class, 
Lyallpur, for execution. In the latter 
Oourt Jowala Das and Diwan Ohand, on 
behalf of the decree-holder firm put in an 
application for execution to the effect that 
Abdul Hamid, one of the partners, should 
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be arrested, Abdul Hamid admitted that 
he was a partner but claimed that execu- 
tion could not proceed against him by 
reason of the provisions of O. XXI, r. 50 
(2). He further stated that two members 
of the decree-holder firm, which had been 
dissolved, could not take out execution 
without the other partners who, however, 
were not named, nor has he stated how 
many they were. The executing Court 
held that it would proceed against Abdul 
Hamid as he admitted that he was a 
partner. The other question about the 

alleged dissolution of the decree-holder 
' firm and the suing out of execution by 
two partners was not decided by it. 
Against this decision Abdul Hamid has 
preferred this appeal. 

It is obvious that the allegation about 
the dissolution of the decree-holder firm 
was not pressed and this point cannot now 
be allowed to be taken here. Even if the 
partnership has been dissolved and assum- 
ing that there are other partners apart 
from the two suing out execution, it seems 
to me that two partners can sue out execu- 
tion for the benefit of the other under the 
provisions of O. XXI, r. 15, Civil Procedure 
Oode. A firm's name is only 8 method of 
writing in shorthand the names of all the 
partners and a decree in the name of a 
firm must, in my opinion, be held to be a 
decree passed jointly in favour of all the 
partners, There is thus no force in this 
contention. 

It is true that in O. XXI, r. 50 (2) it is 
said that the decree-holder may apply to 
the Court which passed the decree 
for leave to execute against a parti- 
cular person as a partner and where the 
liability is not disputed such Court may 
grant such leave. But it has been held by a 
Division Bench of the Allahabad High Court 
in Sital Prasad v. Clements Robson and Co. 
(1), that the executing Court to which the 
decree has been transferred has the same 
power in this connection as the Oourt which 
passed the decree by virtue of the provi- 
sions of 8. 42 of the Oivil Procedure Uode. 
This decision has been followed by a single 
Judge of this Court: s28 Firm E. D. Sassoon 
and Co. v. Shivji Ram-Devi Das (2), Abdul 
Hamid has admitted that he is a partner 
so that he is liable to be proceeded against 
as prayed if the leave of the Court is given. 
I am in agreement with the Judges who 


(1) 61 Ind. Cas. 401; 43 A. 394; 19A. L. J. 187; 3 U. 
P. L. R. (A.) 36. 
(2) 115 Ind. Oas; 586; A. I. R. 1929 Lah, 228, 
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decided the two cases just mentioned that 
the executing Court can give the leave 
There is thus no force in this contention. 
These were the only points argued. For 
the reasons given I dismiss the appeal 


with costs. NI 
A Appeal dismissed, 


LAHORE HIGH COURT. 

O1vin Revision Prt: Tron No. 679 or 1930. 

March 9, 1931. 
Present :—Justice Sir Alan Broadway, KT., 
Musammat MUGHAL J AN—P.LaINTIFF 
— PETITIONER 
versus 
Mirea SHAUKAT ALI BEG AND 
OTHERS— DgrenBANTS——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 85-A— 
Dismissal for default of appearance, whether amounts 
to ‘abandonment'—Costs to be compensatory, not penal. 

On the date of hearing of a suit neither the plaint- 
iff nor his Pleader appeared in spite of the (ourt’s 
warning that the suit would be dismissed if they did 
not appear. Another Counsel appeared and asked for 
adjournment to enable the plaintiff to obtain a 
transfer, but the prayer was refused and the case was 
dismissed for default under O. IX, r. 8, Civil Pro- 
cedure Code, and an order for compensatory costs 
under 8.35-A, Civil Procedure Code, was passed: 

Held, that the conduct of the plaintiff amounted to 
‘abandoning’ the suit within the meaning of s. 35-A 
Civil Procedure Code, and the Court had jurisdiction 
to pass the order. [p. 379, col. 1.] 

Costs to be awarded under s. 35-A are compensatory 


and not penal. [ibid.] 

Petition for revision of an order of the 
District Judge, Delhi Province, dated the 
27th of August, 1930, affirming that of 
the Subordinate Judge, Third Olass, Delhi, 
dated the llth of July, 1930. 

Mr. Nawal Kishore, for the Petitioner. 

Messrs. R. C. Soni and Nanak Chand 
Pandit, for the Respondents. 

JUDGMENT.—One Mughal Jan 
widow of Haji Kallan had a daughter Bis- 
millah Begam, wko was married to Shaukat 
Ali Beg and born him children, She died 
in 1927. 

On the 4th April, 1929, Mughal Jan 
instituted a suit against her son-in-law and 
his children for eviction from a certain 
house and for Rs. 315 the rent thereof, 

She alleged that the house in question 
had been purchased by her on the 9th July, 
1908, although the deed of sale had been 
executed in the name of her daughter 
Bismillah Begam. In support of this 
allegation a document was produced which 
purported to have been executed by Bie- 
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millah Begam in her mother'sfavour and 
m an acknowledgment of the mother's 

Itle. 

The defendants denied the claim and 
denounced the deed referred to as a 
forgery. 

In their written statement it was specific- 
ally pleaded that the claim was false and 
vexatious and urged that the provisions of 
s. 35-A, Oivil Procedure Oode, should be 
brought into operation. No progress 
appears to have been madein the trial of 
the suit tillthe 19th March, 1930 when issues 
were settled andthe 23rd April, 1930, was 
fixed for the production of evidence by 
the plaintiff, Evidence was led and the 
plaintiff's case was closed on the 18th May, 
1930, when the 7th, 8th and 9th July, 
1930, were fixed for the defendant's wit- 
nesses. 

The defendants commenced their evidence 
on the 7th July, 1930, and the case was 
continued in the presence of the plaintiff's 
mukhtar snd Oounselup to 1-30 P. m. on 
the 8th July, 1930, when the Oourt ad- 
journed till 2-30 Pr. m. When the Oourt 
was resumed at 2-30 p. mM. the plaintiff's 
mukhtar and Counsel both absented them- 
selves, There was a postponement tothe 
Sth July, 1930, when there was again no 
appearance by or for the plaintiff. The 
Court waited for some time and also noti- 
fied the Counsel in writing that, failing an 

` appearance the suit would be dismissed in 
default. To this notice the Oounsel replied 
that he had not received any instructions 
for that hearing and that he would come 
and explain his position. He, however, had 
not the courtesy to appear as promised, 
but, in his stead, another Uounssl appear- 
ed and filed an application purporting to be 
made unders. 151, Oivil Procedure Code, 
asking the Oourt to adjourn the case so as 
to enable the plaintiff to apply for the 
transfer of the case. This application was 
very properly refused, and, as the new 
Counsel stated that he had no instructions 
to appear inthe case itself, the llth July, 
1230, was fixed for orders (the 10th July, 
1930, being a Sunday). 

On the lith July, 1930, the trial Oourt 
wrote a careful order by which he, firstly, 
dismissed the suit under O, IX, r. 8, Oivil 
Procedure Oode, secondly under the pro- 
visions of s. 35-A, Oivil Procedure Code, 
ordered the plaintiff to pay compensatory 
coststo the defendants holding that the 
claim had been “abandoned” within the 
meaning of that term as used in the said 
section, The costs awarded were Rs, 600 
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to Shaukat Ali Beg and Rs, 400 to the 
other minor defendants; and thirdly after 
recording the statement of a witness, he 
took action under s. 476, Oriminal Proce- 
dure Oode, against certain witnesses and 
the plaintiff. 

On the 12th July, 1930, an application 
was filed on behalf of the plaintiff for re- 
storation of the case. This was dismigs-d 
on the 16th July, 1930, whereupon appeals 
were preferred inthe District Court chal- 
lenging the dismissal of the suit under 
O. IX, r. 8, Civil Procedure Code, and the’ 
award of compensatory costs under s. 35-A. 
The learned District Judge dismissed both 
those appeals, and the plaintiff moved this 
Court under s. 44 of Act IX of 1919. These 
petitions came up before Ooldstream, J. 
who dismissed the one directed against 
the dismissal of the suit in default, but 
issued notice in the one now under consi- 
deration. 

It has been urged by Mr. Nawal Kishore 
that before a Court has jurisdiction to act 
under s. 35-A, Oivil Procedure Code, it is 
essential— 

(1) that the defendant should raise 
the plea that the claim was false or 
vexatious to the knowledge of the 
party putting it forward at the 
first possible moment ; and 

(2) that the said claim should be dis- 
allowed, abandoned or withdrawn. 

Admittedly the first essential is present 
in this case as the plea was taken in the 
written statement. It was contended, how- 
ever, that the claim was never disallowed 
or withdrawn, and that in the circumstances 


of the case, it ought not to have 
been held to have been “aban- 
doned’ abandonment connoting, ac- 


cording to Oounsel, an intentional relin- 
quishment of the claim with intent never 
to resume it. That there was no intention 
to relinquish the claim for ever was evi- 
denced, said Mr. Nawal Kishore, by the 
fact that onthe gth July, 1930, an effort 
was madeto get a postponement of the 
case so as to enable an application for 
transfer being made, and further by the’ 
fact thaton the 12th July, 1930, an applica- 
tion was filed to get the case restored. 

Now it might be possible to hcld that the 
plaintiff was endeavouring to prclong the 
proceedings so as to prevent the case from 
being decided by Mr. Wakefield, who was 
known to be under orders of transfer, but 
it is clear that the methods adopted were 
reprehensible in the extreme, and it can 
very reasonably be urged that when it 
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was found that thosa methods had failed, 
it was decided to abandon the claim alto- 
gether, and it was only when the plaintiff 
found herself faced withthe orders passed 
on the llth July, 1930, that an effort was 
made to find sone way of avoiding the 
consequences of her action. 

The futility of the application made on 
the 12th July, 1930, is apparent, In the 
circumstances in which the default was 
made, it is obvious the greatest optimist 
could not have hoped for success and the 
application was clearly made in order to 
lay a foundation for the very argument that 
has now been advanced. | 

- On the material before him Mr. Wakefield 
was justified in his conclusion that the 
claim had been abandoned, and that it was 
so abandoned asa matter of fact has also 
been found by the learned District Judge, 
It seems to me evident that the proceedings 
subsequent to the “11th April, 1930, were 
inspired by the hops that they might induce 
the Court to take a different view. 

' Even in the light of what subsequently 
occurred I am unable to sea any justifica- 
tion for doubting the correctness of the 
finding that as a fact the claim was aban- 
doned on the 9th July, 1930, 

- I hold, therefore, that there was jurisdic- 
tion in the Oourt to take action under s, 
35-A, Civil Procedure Oode. 

There remains the question of the amount 
of costs awarded. Admittedly these costs 
are compensatory and not penal and it 
seems to me that the award of Rs. 400 to 
the minor defendants was scarcely within 
the intention of the section. It was their 
father who had to bear the harassment and 
trouble occasioned by this suit. There is 
nothing to show that the minors’ interests 
or defences were not identical with those 
of their father and in the light of these 
circumstances I think this sum was wrongly 
awarded. ° 

I would, therefore, accept this petition 
to the extent of reducing the compensatory 
costs tothe sum of Rs. 600 awarded to 
Shaukat Ali Beg, leaving the parties to 
bear their own costs in this Court. 

4, Petition partly accepted. 
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LAHORE HIGH COURT. 
OivIL MiscELLansous PETITION 
No. 18 or 1931. 

March 10, 1931 
Present:—Mr. Justice-Tek Chand. 

Rai Bahadur BUTA SINGH anp SONS, 
LTD., (IN LIQUIDATION) THROTGA 
LIQUIDATORS— PsTiTIONERS 
versus 
Tut PEOPLES’ BANK oF 
NORTHERN INDIA Lro— 
Orepitox — RESPONDENT. 

Companies Act (VII of 1918), ss. 207, 215—Voluntary 
winding up—Power to stay execution of decrees 
against Company --Discretion—General rule—Special 
circumstances, 

The voluntary winding up of a Company does not 
by itself preventa person who holds a money-decree 
against the Company from taking out or continuing 
execution proceedings against it. But the Court has 
a power under s. 215, Oompanies Act, to stay 
execution proceedings and the invariable practice of 
the Court is to stay execution proceedings in such 
a case unless there are exceptional reasons for 
exercising its discretion otherwise. [p. 380, col. 1.] 

Anglo Baltic and Mediterranean Bank v. Barber 
and Company (1), followed. 

The mere fact that the decree-holder had attached 
certain properties of theCompany before the Com- 
pany went into liquidation is nota special circum- 
stance justifying a departure from the ordinary rule. 
[p. 380, col. 2.] 

Liquidators, Marwar Bank Ltd. v. Pannalal (2), 
and Amrit Lal Kundu v, Anukul Chandra Das (3) 


distinguished. 

Petition under s. 215 of the Indian 
Companies Act, 1913, by the liquidators for 
stay of execution proceedings by the Peoples’ 
Bank of Northern India, Ltd., against the 
Company in the Court of the Senior Sub- - 
ordinate Judge, Rawalpindi. 

Mr. Madan Gopal, for the Petitioners, 

Mr. Shiv Charan Das, for the Respond- 
ent. 


ORDER.—This is an application under 
s. 215 of the Indian Companies Act filed by 
the Liquidators of a limited Company, 
called R. B. Buta Singh & Sons, Ltd., pray- 
ing that proceedings in execution of a 
decree, which was obtained by the respond- 
ent, the Peoples’ Bank of Northern India 
Ltd., Lahore, against the Company, be 
stayed in the Oourt of the Subordinate 
Judge at Rawalpindi. 

The relevant factsare that on the 25th 
of November, 1929, a simple money-decree 
for Rs. 5,100 odd was obtained by the 
respondent Bank against the Oompany. A 
transfer certificate having been obtained, 
execution proceedings were taken at Rawal- 
pindi in June 1930. A warrant for attach- 
mentof certain house property belonging 
to the judgment debtor was issued. At- 
tachment was effected on the 25th of 
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August, 1930, and the usual notice under 
O. XXI, r. 66 was issued. After 
certain proceedings the decree holder filed 
a plan of the house which was found to be 
defective. He was accordingly directed 
on the 2nd of January, 1931, to file 
a corrected plan on the 13th of that month. 
In the meantime, on the 6th of December, 
1930, the Company passed a resolution to 
go into voluntary liquidation. This resolu- 
tion was duly confirmed in a special meet- 
ing of the share-holders held on the 30th of 
December 1930, and Messrs. Billimoria 
snd Oo., were appointed Liquidators. 

On the 9th of January, 1931, the Liquida- 
tors filed the present petition under s. 215, 
praying that execution of the decree be 
stayed so as to enable a ratable distribution 
of the assets of the Company being made 
pari passu between the creditors. The ap- 
plication is opposed on the ground that 
attachment of the property had been effect- 
ed several months before the Oompany 
went into voluntary liquidation and that 
proclamatlon for sale of the house was 
about to issue when the Company went into 
liquidation. 

“It is common ground between the parties 
that ss. 171 and 231 of theIndian Companies 
Act do not apply as the Company is not 
being wound up by or subject to the super- 
vision of the Court. It is settled law that a 
purely voluntary winding up does not by itself 
prevent a person who holds a money decree 
against it from taking or continuing execu- 
tion proceedings against it but under s. 215 
this Court has the power to do so if it is 
satisfied that the exercise of such power 
will be “just and beneficial”. The Oourt 
has a wide discretion in the matter, but 
the discretion must be exercised according 
to sound judicial principles. It has been 
recently laid down by the Court of Appeal 
in Anglo Baltic and Mediterranean Bank 
v. Barber and Company (1) that where a 
judgment is recovered against a Oompany 
which is in voluntary liquidation the 
invariable practice ofthe Court is to stay 
execution of the judgment unless there are 
very exceptional reasons for exercising its 
discretion otherwise. The reason for this 
rule is described by Lord Atkin at page 
418* of the report, that “the execution, if 
followed, would necessarily interfere with 
the distribution of the assets pari passu,” 

Under s. 207 of the Indian Oompanies 

Act one of the consequences which ensues 


(1) (1924) 2 K. B. 416; 93 L.J. K. B. 1135; (1924) 
B. & O. R. 2244 
*Page of (1924) 2 K. B.—[Ed.] : 
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in the voluntary winding up of a Company 
is that its assets have to be applied in 
satisfaction of its liability pari passu and 
it is laid down that, unless the Articles of 
Association otherwise provide, the assets are 
to be distributed among the members ac- 
cording to their rights and interest in the 
Company. This being so, is it “just and 
beneficial” to place the respondent in this 
case ina better position over other credi- 
tors? It is urged that before the Oompany 
went into liquidation, the property had 
been attached in execution of the respond- 
ent’s decree. But itis admitted that under 
the Code of Qivil Procedure, attachment 
creates no charge or lien upon the attached 
property, in favour of the attaching creditor, 
It does not make him a secured creditor, 
nor does it confer any title on him, Until the 
property is actually sold the position of the 
attaching creditor is not higher than that 
of one, who has a mere money claim against 
the judgment-debtor. At the crucial date, 
therefore, the respondent Bank had no 
preferential right in law or in equity to 
realize his decretal money from the attached 
house, and it seems to me that it would be 
going against the statutory provisions of 
s. 207 to allow the execution to proceed. 
I hold, therefore,that there are no special 
circumstances to justify a departure from 
the ordinary rule, which governs the exercise 
of discretion in such cases. : 

For the respondent reliance was placed 
upon 8 judgment of the Ohief Oourt in 
Liquidators, Marwar Bank Limited v. 
Panna Lal (2). That case, however, is 
clearly distinguishable, as there the prayer 
was for stay of a suit which had been 
brought by an alleged share: holder who had 
repudiated his share and had claimed re-pay- 
ment of the money paid, on the ground that 
the conditions on which the allotment was 
made had not been fulfilled by the Oom- 
pany. The learned Judge after an examina- 
tion of the facts of that case, found that no 
good would accrue by staying the action. 
It is obvious that the circumstances of the 
present case are wholly different. Another: 
case cited was Amrit Lal Kundu v. Anukul 
Chandra Das (3), In that case, however, the 
attached property had actually been sold 
and the gale-proceeds brought into the 
executing Court, before the application was 
made to the High Court. 

After careful consideration, 1 am of 
opinion, that the application should be 

2) 27 Ind. Cas. 685; 31 P. R. 1915; 19 P. L. R. 1915; 


243 P. W. R. 1915. 
(3) 34 Ind. Oas. 253; 43 O. 586; 20 O. W. N. 358. 
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granted and proceedingsin execution of the 
decree obtaided by the Bank against the 
Company should be stayed. Order ac- 
cordingly. No costs. 

A. Order accordingly. 


LAHORE HIGH COURT. 
URIMINAL Revision Petition No, 1546 
oF 1930, 

-March 6, 1931, 
Present :—Mr. Justice Jai Lal. 
HARKISHAN LAL AND anotuErs— 
AcousED—PETITIONERS 


Versus 
EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), ss, 40, 451—Criminal 
trespass—Commission of | offence under Penal Code 
punishable with less than six months’ imprisonment— 
Conviction under s. 451, legality of. 

For the purposes of s, 451, Penal Oode, an offence 
punishable under the Penal Code is an ‘offence’ 
even though itis not punishable with imprisonment 
for more than six months, It is only an offence which 
is punishable. under a special or a local law that must 
be punishable with imprisonment of six months or 
more before it can be considered to be an offence with- 


in the meaning ofs, 451, 

Petition forrevision of an order of the 
Sessions Judge, Lahore, dated the 10th De- 
cember, 1930, modifying that of the Magis- 
trate, First Olass, Lahore, dated the 14th 
August, 1930, 

Messrs. B. R, Puri and M. L. Batra, for 
the Petitioners, 

Mr. B. D. Mehra; for the Government Ad- 
vocate, for the Respondent. 

JUDGMENT. —The two petitioners 
Harkishan Lal and Ram Nath were sent 
up for trial before a Magistrate of the First 
Olass, Lshore, under various sections of the 
Indian Penal Code, They were charged 
under ss. 452 and 323 of the Code but were 
convicted under s, 452 and sentenced to one 
year 8 rigorous imprisonment and a fine of 
Rs, 200 each. On appeal the learned Ses- 
sions Judge altered the convictions to s, 
451 of the Indian Penal Code and reduced 
the sentence to six months’ rigorous impri- 


sonment and a fine of Rs, 50 in the case of 
each convict, 
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The facts alleged by the prosecution are 
that the petitioners along with others were 
picketing the shop of one Ramji Das, a 
liquor vendor of Lahore, on the 14th of June 
1930, when two men P. W. No. 1 Fazalu and 
P. W. No, 4Munah went there to purchase 
liquor and were both prevented from going 
inside the shop but they forced their way in 
and purchased a bottle of liquor, but when 
they attempted to get outof the shop they 
were again obstructed. They, however, 
drank the liquor inside the shop whereupon 
the petitioners entered the shop and beat 
both Fazalu and Munah there. The Magis- 
trate has disbelieved the story as to beat- 
ing and in spite of the denial by the peti- 
tioners that they entered the shop has held 
that they did enter theshop of Ramji Das 
and prevented the two prosecution witnes- 
ses from leaving it. He, therefore, held that 
the petitioners were guilty under s. 452, be- 
cause they had wrongfully confined Fazalu 
and Munah inside the shop. 

On appeal the Sessions Judge has held 
that the petitioners did enter the shop of 
Ramji Das but that they did not wrongfully 
confine Fazalu and Munah but they assault- 
ed them and, therefore, he has altered the 
conviction under s. 451, Indian Penal Code. 
That section makes a person punishable if 
he commits house trespass in order to the 
committing of any offence punishable with 
imprisonment, The offence punishable 
with imprisonment which according to the 
learned Sessions Judge was committed by 
the petitioners in this case is assault on Faza- 
luand Munah, But the learned Magistrate 
has found that no assault was committed. I 
am unable to understand how in the face 
of the finding of the Magistrate and the ac- 
quittal of the petitioners by him under s. 
323 the learned Sessions Judge, could hold 
that an assault was committed by the peti- 
tioners inside the shop. 

I might incidentally note the arguments 
of the petitioners’ Counsel that by virtue of 
s. 40 of the Indian Penal Oode the offence in 
order to commit which the house trespass is 
made punishable under s. 451, Indian Pen- 
al Code, must be punishable with imprison- 
ment for more than six months. In my opi- 
nion that is not the correct reading of s. 40, 
as for the purpose of s. 451 any offence 
punishable under the Indian Penal Code is 
an “ offence,” It isonly an offence which 
is punishable under a special or a local law 
that must be punishable with imprisonment 
of six months or more before it can be con- 
sidered to be an offence within the meaning 
of s. 451, If, therefore, the petitioners could 
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legally be found guilty of having commit- 
ted an assault inside the shop, they could 
probably be convicted under s. 451 of the 
Indian Penal Oode, 


The question, however, remains whether 


on the facts found any case of criminal 


trespass has been established against the 
petitioners. The learned Counsel for the 
Orown says that it must be held that annoy- 
ance was caused to the person in possession 
of the shop, 7. e., Ramji Das and if annoy- 
ance was caused to Ramji Das it must be 
assumed that the petitioners intended to 
cause him annoyancs. It is, however, curi- 
ous that though Remji Das was examined as 
a witness for the prosecution, he not only 
did not identify the petitioners but did not 
evensay that they caused him any annoyance, 
All that he stated was that two persons 
came to purchases liquor to his shop and 
when they wanted to go outside two volun- 
teera who were standing at each door pre- 
vented them ; that the voludteers had been 
preventing persons from buying liquor and 
if any person entered the shop and purchas- 
ed liquor they were prevented from 
leaving theshop. A crowd had collected 
outside the shop and he took no notice of 
what was taking place since he was taunted 
py persons in thecrowd. This is all that he 
stated anything material to this case in his 
examination-in-chief. In cross-examination, 
however, be added that the two volunteers 
did actually enter the shop but was unable 
to identify them. He even did not know if 
the two men Fazaluand Munah drank the 
liquor inside the shop sothat if the state- 
ment of this witness is to be believed he 
400k no notice of the incident and did not 
consider it of any importance. It is not 
possible to hold on this evidence that any 
annoyance was caused to him. It is clear 
that under s. 451 annoyance must be caused 
tothe person in possession of the property 
on which trespass has been committed. 
Moreover, if itis true that Fazalu and 
Munah drank the liquor inside the shop, 
then there would be noobject in the peti- 
tionera preventing them from leaviag the 


shop. 


Having regard to the findings of the 
Magistrate and the Sessions Judge, which 
are in conflict with each other and the evi- 
dence given by the person in possession of 
the shop in my opinion itis nob possible to 
maintain the convictions of the patitionera 
for an offencs of criminal trespas3. Taey 
were released by Gordon-Walker, J., on 
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bail when their petition was admitted. They 
will now be acquitted and discharged from 


their bail-bonds. 
á. Appeal allowed. 


LAHORE HIGH COURT. 
ORIMINAL APPRAL No, 1102 oF 1930. 
March 13, 1831. 

Present :-—Mz, Justice Harrison. 

‘LAL OHAND AND orHags—AcoGsED 
— APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), 8. 84~Sudden 
quarrel—No consultation orcemmon action—S, 384, 
applicability of. 

Section 34, Penal Code, is not applicable to acts 
committed in the course of a sudden quarrel with- 
out any common intention amongst the accused. 


Appeal from an order ot the Magistrate, 
First Olags, exercising enhanced powers 
under s. 38, Oriminal Procedure Code, 
Rohtak, dated the 31st October, 1930. 

Mr, Muhammad Akbar Khan, for the 
Government Advocate, for the Respondent. 

JUDGMENT.—There was an alterca- 
tion in the village of Sahlawas between’ 
Kalia lambardar, his brother Tej Ram and. 
the family of Ram Sahaisupported by one 
Sheo Ohand over the payment of Rs. 5 
rent which the lambardar and his brother 
claimed from Ram Sahai, Words led to 
blows and Kalia was killed by having his 
skull fractured, there being three lathi 
blows and in addition one abrasion on his 
back. Tej Ram had six:injuries of which 
two were contusions. Lal Ohand had two 
injuries both abrasions; Sheo Ohand two 
and Net Ram one, all the latter three 
beingcontusions. The net result, therefore, 
was five contusions against three and asa 
result of the contusions Kalia lambardar 
fractured his skull, 

Four men have besn convicted under 
s. 325 read with s. 34 of having caused 
grievous hurt gto Kalia lambardar. There 
is no charge of having struck Te] Ram, 
Lal Ohand was found to have held Kalia 
and the other three were found to have 
beaten him, I think there can be no 
doubt that the finding is on the whole 
correct and that it was the accased who 
struck the firat blow, being annoyed at 
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Kalia insisting on payment of his rent. 
There has been some exaggeration and I 
do not think it safe to accept the story 
told by the prosecution witnesses as abso- 
lutely trne in every detail, There is no 
doubt that three out of the four accused 
were present. There is no doubt that Lal 
Ohand struck no blow. It is, I think, 
difficult to hold thats, 34 applies as the 
whole business was a sudden quarrel, 
There wasnosort of consulation amongst 
the accused. Maya Ohband was not injured 
and, in my opinion, itis not certain that 
he was there and took any part with his 
two brothers in beating Kalia, I set aside 
his conviction and order him to be set at 
liberty. 


It being not established, in my opinion, 
that there was any common action or in- 
tention by the three remaining accused, I 
think the sentence passed on Lal Ohand 
ia excessive. I reduce it to the amount 
already undergone. 


Sheo Ohand has not appealed, but I 
take up his case along with that of the 
remaining appellant. 1 find that both Sheo 
Ohand and Net Ram struck Kelia and 
taking everything into account, the sud- 
denness.of the quarrel, the absence of any 
planning or premeditation, and the fact 
that three blows at the outside were 
struck, I reduce the sentence to one year’s 
rigorous imprisonmentin the case of both 
Sheo Chand and Net Ram, 


All the fines imposed are remitted, 


A Sentence redueed, 


JANKI DAS V. GULZAR., 
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LAHORE HIGH COURT. 
Sroonp Orvit APPBAL No, 1933 or 1926.- 
February 18, 1931. 
Present:—Mr. Justice Harrison and 
Mr, Justice Tek Ohand, 

JANKI DAS—DsranpaNT—APPELLaNT 
VETSUS 
GULZAR—PLaintifF AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 68 
—Suit by unsuccessful claimant—Onus of proof— 
Transfer by debtor—Substantial portion of considera- 
tion fictitious—YV alidity of transfer. 

Ina suit under O. XXI, r. 63, Civil Procedure Code, 
the onus lies upon the plaintiff, who had unsuccess- 
fully objected before the executing Court, to estab- 
lish both consideration and good faith for the trans- 
action on which he relies. [p. 384, col. 1.] 

Muhammad Ali Muhammad Khan v. Bismillah 
Begam (1), referred to, 

In the case of a transfer by a person against whom 
a decree has been obtained by a creditor, ifa sub- 
stantial portion of the consideration. is held to be 
fraudulent and fictitious, the whole transfer must be 
treated as fraudulent and effected with the object of 
defeating the decree-holder and, therefore, voidable 
atthe option of the person adversely affected by it, 
on the principle enunciated in s. 53 of the Transfer oi 
Property Act. [p. 384, col. 2.] 

Mula Ram v, Jiwanda Ram (2) and Madan Gopal v. 
Lahiri Mal-Janki Das (3), referred to, 


Second appeal from a decree of the 
District Judge, Hissar, dated the llth 
March, 1926, reversing that of the Subor- 
dinate Judge, Second Olass, Hissar, dated 
the 14th June, 1925. 


Messrs. Qabul Chand and Shamair 
Chand, for the Appellant. 

Mr. Nazir Hussain for Mr. Zayruliah 
Khan, for the Respondent. 


JUDGMENT. 


Tek Chand,J.—In execution ofa money 
decree obtained by defendant No. 1 against 
defendant No. 2,a house belonging to the 
latter was put to sale and purchased by 
defendant No. 3. The plaintiff, who is a 
relation of the judgment-debtor (defend- 
ant No, 2) preferred an objection before the 
executing Uourt that the house had been 
previously sold to him for Rs. 4,000, The 
objection was disallowed. Thereupon he 
instituted a suit under O. XXI, r. 63 for 
a declaration that the house in question 
was his property and was not liable to 
attachment and sale in execution of the 
aforesaid decree, The auction-purchaser 
was also made a party to the suit. In 
support of his claim the plaintiff produced 
a registered cale-deed, in which the con- 
sideration was described as having been 
paid as follows:— 
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P . Rs. 
(1) Paid to Hira Lal mortgagee ... 2,330 
(2) Paid in cash to the vendor . 1,670 

Total . 4,00 


The trial Court held that the second 
item was wholly fictitious and not a far- 
thing actually passed. As to the payment 
‘to Hira Lal the finding was that Rs. 1,200 
oily was due by the vendor to him on foot 
of a mortgage. As the vendor and the 
-vendee were related to each other and a 
largo part of the consideration was fictitious, 
the Oourt held that the sale was fraudulent 
and waa entered into to defeat the creditors, 
‘It accordingly dismissed the suit. 


. On appeal, the learned District Judge 
‘agreed with the finding of the trial Oourt 
that Rs: 1,670 had not been paid and was 
fictitious, but he held that Rs, 2,330 was 
the amount due by the vendor to Hira Lal 
.on two mortgages, and that that sum had. 
been paid to him by the plaintiff. He 
accordingly accepted the appeal and passed 
a declaratory decree to the effect that thé 
gale to the auction purchaser (the defend- 
‘ant No. 3) was subject to a charge of 
Rs, 2,330, in favour of the plaintiff, 


From this decree the plaintiff and de- 
fendant No, 3 have ‘preferred separate 
second appeals, the latter aeking for a total 
dismissal of the suit and the former pray- 
ing that-.it be decreed in fuil, 


The finding that Rs. 1,670, was fictitious 
and was not paid by the vendee to the 
vendor is one of fact and cannot be 
challenged in second appeal.. This being 
the only point raised in the plaintiffs 
appeal it is incompetent and must be dis- 
missed. 


- In the appeal preferred by defendant 
No. 3 Mr. Shamair Chand on behalf of the 
appellant has pointed out several errors 
in the judgment of the learned District 
Judge. But the appeal must succeed on 
the short ground that the sale is not proved 
tohave been effected in good faith and asit 
had the effect of delaying and defeating the 
vendor's creditors, it is voidable at the 
instance of such a creditor. It is settled 
law that in a suit under O. XXI, r. 63, the 
onus lies, upon the plaintiff, who had un- 
successfully objected before the executing 
Court, to establish both consideration and 
` good faith for the transaction on which he 


131 L, 0. 1931 


Telies, See Muhammad Ali Muhammad 
Khan v. Bismillah Begum (1). There is no 
doubt that in the present case, the plaintiff 
has failed to establish both these points, 
Ont of the sale price Rs. 1,670 has been 
found to be fictitious; the vendor and the 
vendee are related to each other, the vendor 
was admittedly indebted to defendant No, 1 
and other persons at the time of the sale; 
and there is no question that the transac- 
tion had the effect of defeating these cre- 
ditors. On these facts, the sale was obvious- 
ly effected in bad faith, and it is not neces- 
sary to decide whether out of the remain- 
ing consideration Rs. 2,330 was paid as 
held by the District Judge, or Rs. 1,200 
only as found by the trial Court. As 
laid down in Mula Ram v. Jiwanda Ram 
(2), in a case like this, if a substantial 
portion of the consideration is held to be 
fraudulent and fictitious, the whole transfer 
must be treated as fraudulent and effected 
with the object of defeating the decree- 
holder, and, therefore, voidable at the 
option of the person adversely affected by 
it, on the principle enunciated in s. 53 
of the Transfer of Property Act, See also 
to the same effect Madan Gopal v. Lahiri 
Mal Janki Das (3), where the question has 
been discussed at length. 

This being so, it is not necessary to con~ 
sider the other points argued before us, 
as on the finding recorded above the plaint- 
iff's suit must be dismissed. 

I would, accordingiy, accept the appeal of 
the auction- purchaser (Civil Appeal No. 1933 
of 1926) and dismis that of the plaintiff(Civil 
Appeal No,.1709 of 1926) with costs through- 
out. 

Harrison, J.—I agree. 


GULZAR, 


A Appeal accepted. 


(1) 128 Ind. Oas. 647; 35 O. W. N. 324; A. I. R. 1930 
P. O. 255; 7 O. W, N, 821; 33 Bom. L. R. 155; 60 My 
L. J. 341; 33 L. W. 397; (1931) M. W, N. 1 (P. 0.) 

(2) 72 Ind. Cas. 452; 4 Lah, 211;5 Lah, L. J. 200; A. 


I. R. 1923 Lah. 423. 
(3) 130 Ind, Oas. 62; A, I. R. 1930 Lah, 1027; 31 P, E. 
R. 775. 
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PATNA HIGH COURT. 
C1vin Appeals Nos. 230-2383 AND 258 
oF 1928, 

February 4, 1931. 
Present:—Mr. Justice Ross and 
Mr, Justice Fazl Ali. 
MANJHLEY NAWAB—AppPELLANT 
versus 
RAM NEWAZ GAYASAT RAM 
AND OTARRS— RESPONDENTS. 

Bihar and Orissa Court of Wards Act (IX of 1879), 
ss. 85, 60-A—Property acquired after assumption of 
management by Court of Wards—Management auto- 
matically vests in Court— Taking possession’, what 
constitutes, 

Property that comes toa ward after he has once 
been declared a disqualified proprietor and the Court 
of Wards has taken over possession of his property 
under s. 35, Bihar& Orisa Court of Wards Act, is prop- 
erty which he is disqualified from managing and the 
management of such property vests automatically in 
the Court of Wards. [p. 386, col. 2.] 

Lachmi Narain-Gouri Shankar v. Mohamad Ibrahim 
Hussain Khan (1), followed. 

The question as to what is necessary to be done 
in order;to the taking of possession so as to bring it 
under the charge ofthe Court of Wards varies with 
the nature ofthe property of which possession is to 
be taken. The order directing possession to be taken 
and the taking of possession are two distinct things. 
Possession contemplated by s. 35is only such posses- 
sion asthe property admits of. Physical possession 
of theland isnot a necessary element of a charge. 
[p. 386, col.2; p. 387, col. 2.] 

here the Court of Wards gives notice to the ten- 
ants to pay their rents to the Court and applies for 
mutation to the Registration Department and brings 
a suit for possession of the land it amounts to con- 
tinuing exercise of a claim to the - property. 
The Court in such case exercises all the rights over 
the property which the ward himself could have 
exercised and puts itself in the ward’s place and it 
amounts to possession within the meaning ofs, 35, 
[p. 887, col. 2.] 

Lyell v. Kennedy (2), Krishna Prasad Singh v. 
Gosto Bekari Kundu(3) and Bourne v. Fosbrooke (4), 
relied on. 

Per Fazl Ali, J.—The word ‘property’ in 
B. 35 does not mean any individual property but the 
entire estate of the disqualified proprietor and once 
the entire estate of a disqualified proprietor has been 
taken charge of by the Court of Wards, any subsequ- 
ent acquisition or accretion to that estate will be gov- 
erned bythe same rules as the main estate and 
consequently, it is not necessary to take over formal 
charge inrespect ofeach individual property whick 
is subsequently, acquired or otherwise becomes part 
of the estate. [p. 388, col. 2; p. 389, col. 1.] 

Appeal against the original order of the 
Sub-Judge, First Oourt, Patna, dated the 
2lst August, 1928, 

The Government Pleader, for the Appel- 
lant. 

Messrs. P. R, Das, S. K. ‘Mitter, H, R. 
Kazmi, G. R. Das, J. C. Sinha and 8. K. 
Mitter, for the Respondents. 5 

JUDGMENT. l 

Ross, J.—These appeals have besa 

brought by the manager of. the Court of . 
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Wards on behalf of Saiyid Ibrahim Hussain 
alias Manjhley Nawab, a disqualified pro- 
prietor whose estate is under the charge of 
the Court of Wards, against an order 
passed by the Subordinate Judge of Patna 
dismissing objections filed by the Oourt 
of Wards injexecution proceedings taken by 
the respondents who had obtained decrees 
for money against the ward personally. 

The Oourt of Wards took charge of 
Manjhley Nawab’s estate on the 9th of 
September, 1202. Saiyid Mehdi Hussain 
Khan alias Badshaha Nawab, the elder 
brother of the ward, died on the 19th of 
March, 1919, and Manjhley Nawab became 
entitled by inheritance to one-third of his 
estate. Badshah Nawab had by two deeds 
of the 25thof May, 1917, and the 19th of 
February, 1919, purported to create a wakf 
of his estate was actually in possession of 
one Ali Zamin as mutawalli, On the 12th 
of November, 1919, the Oollector of Patna 
representing the Court of Wards iesued a 
notification, declaring that the Court had 
taken charge of Manjhley Nawab’s share in 
the inheritance of Badshah Nawab. In 
1920 the younger brother of Manjhley 
Nawab Saiyid Akbar Ali Khan alias 
Ohhote Nawab brought a suit against Ali 
Zamin for a declaration that the wakfnama 
was invalid, To that suit Manjhley Nawab 
and his two sisters were parties, The suit 
was decreed on the 3let of July, 1922, and 
on the same day the Oollector of Patna 
authorised the Manager under the Court of 
Wards to take possession of Manjhley 
Nawab’s share in Badshah Nawab’s estate. 
On the 26th of February, 1928,a parwana 
was issued by the Manager of the Oourt of 
Wards to the Tahsildars of the estate to 
collect Manjhley Nawab’s share of the 
rents. The decree of the Subordinate Judge 
was affirmed by the High Oourt on the 
16th of January, 1928, and an appeal is 
pending before the Judicial Committee. 
On the 18th of August, 1928, the Oourt of 
Wards brought a suit, being Title Suit 
No. 68 of 1928, for recovery of possession, but 
the trial of that suit has been stayed pend- 
ing the decision of the Privy Council. It 
is stated in the petitions of objection to 
the present preceedings, by the Oourt of 
Wards that the Oourt had applied for 
mutation of name in the Land Registration 
Department but the application had been 
rejected. It is further stated that the prop- 
erty is still in possession of Ali Zamin 
and that the petitioner has not as yet got 
possession over the share sought to be sold 
in execution, 
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What the decree-holders have attached 
and are seeking to sell will be seen from 
the description given in the execution 
petition of Lachmi Narain printed at page 7 
of the paper-book in M. A. No. 233 of 1928, 
the descriptions in the other execution 
petitions being in similar terms: “The 
milkiat right and share of the judgment- 
debtor, the extent whereof, to the best infor- 
mation, knowledge and belief of this petition- 
er is 5 annas 4 pies, i.e. one-third milkiat 
Bhare in each of the properties given below 
which is situate within the estate of Saiyid 
Mehdi Hussain Khan alias Badshah Nawab 
deceased, in respect of which wakf deed, 
dated 19th February, 1919, was executed 
which (wakf) was at least held invalid, 
inoperative and ineffectual under the j udg- 
ment of the Hon'ble High Court at Patna, 
dated 16th January, 1928, and the prop- 
erties detailed below were held to lie 
within the estate of Saiyid Mehdi Hussain. 

Mehdi Hussain Khan alias Badshah 
Nawab. Be it known that in the details 
of the properties given below, the milkiat 
share, which has been discloged to the best 
knowledge, information and belief of this 
petitioner constitutes the 16 annas share of 
the estate of Saiyid Mehdi Hussain Khan 
alias Badshah Nawab; in each kalan of 
which the judgment debtor has one third 
share. The approximate value of the 
entire share of the judgment debtor is 
Rs. 6,000." Itis this proposed sale that the 
Oourt of Wards objects to, 

The learned District Judge was of 
opinion in view of the admissions in the 
petitions of objection, that the property 
was still in possession of Ali Zamin and 
that the mere issue of an order to the Oourt 
of Wards’ servants to make collections was 
not enough to give the Oourt of Wards’ pos- 
. session. He held that asthe property is a 
zemindart in respect of which the only 
possession porsible is the collection of 
Tent and it was not suggested that the 
Court of Wards had actually made collec- 
tions, the Court could not be held to be in 
possession and, therefore, was not in charge 
of the properties within the meaning of 
s. 60-A read with s. 35 of the Court of 
` Wards Act [Act 1X (B. ©.) of 187$]. He 
accordingly decided that the execution 
should proceed, 

Section 60-A is as follows: “No property 
which is or has been under the charge of 
the Oourt shall be liable at any time, except 
with the leave of the Oourt, to be taken in 
execution of a decree made in respect of 
any contract entered into by the Ward with. 
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out the leave of the Court while his prop- 
erty was under such charge.” Section 35 
provides: ‘Whenever the Court has deter- 
mined to take the person or property of a 
disqualified proprietor under its charge, 
whether in accordance with an order of the 
Oivil Court or otherwise, the Court shall 
make an order declaring the fact and 
directing that possession be taken of such 
person and property or of such property 
on behalf of the Court, and the Court shall 
be held to be in charge of such 
property from the time when possessicn 
shall have been so taken,” 

The question, therefore, is whether the 
Court of Wards has taken possession within 
the meaning of s. 35 sgo as to be in charge of 
the property which the decree-holders seek 
to sell. A similar attempt to execute one of 
there decrees against this§ property iwas 
dealt with by this Oourtin Lachmi Narain- 
Gouri Shankar v. Syed Mohamad Ibrahim 
Hussain Khan (1). It was held that any 
property that came to the ward, by inherit- 
ance or otherwise, after! he had once been 
declared a diequalified proprietor and the 
Oourt of Warde had taken over his prop- 
erty under s. 35 of the Act, must be prop- 
erty which he wes disqualified from 
managing and the management whereof 
must automatically vest in the Oourt of 
Wards. In that case it was not disputed 
that possession had been taken in November, 
1919, and the question in the present case 
relates to the point whether in fact posses- 
sion had been taken or not. The answer to 
this question depends on the nature of the 
which s.. 35 requires; and 
in dealing with the question it will be well 
to bear in mind the observation of Fry, L.J., 
“There is perhaps 
no legal conception more open to a variety 
of meanings than possession.” Thelearned 
Government Pleader contends that posses- 
sion is taken by the order directing posses- 
sion to be taken. The respondents contend 
that the word “so” at the end of s, 35 
means “in pursuance of the order of the 
Court”, that is to say, that the taking of 
possession is an actsdistinct from the order 
directing possession to be taken. It seems 
to me that the order directing possession 
to be taken and the taking of possession 
are two distinct thinge. This view finds 
support in the decision in Krishna Prasad 
Singh v. Gosto Behari Kundu (8). -That 


(1) 84 Ind. Cas, 620; 4 Pat, 172; (1924) Pat. 310; A. I, 
R. 1925 Pat. 179; 6 P. L, T. 400, 

2) (1887) 18 Q. B. D. 796, 

3) 5 OL, 5.484, o- 
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was a case where the manager had declined 
to take possession of part ofthe ward's 
property, and it was held that a suit could 
proceed in respect of that property with- 
out the manager being made a party. 
That property had been “left alone” by 
the manager and, therefore, was held not 
to be in charge of the Oourt within the 
meaning of s. 35, But the question is what is 
necessary to be done in order to the taking of 
possession of property so as to bring it under 
the charge of the Gourt of Wards? That 
must vary with the nature of the property 
of which possession is to be taken, Learned 
Counsel for the respondents contended that 
as the Court of Wards Act isa piece of 
exceptional legislation in derogation of 
common law rights, ss. 60 A and 35 must 
be strictly construed anu that actual posses- 
sion must be taken although it is conceded 
that symbolical possession or constructive 
possession may besufficient. The principle 
is undoubtedly sound but it does not 
answer the question. Then it was further 
argued that the Oourt of Wards is not in 
actual possession because it is not in a 
position either to realise or to sue for rent 
because the name of Ali Zaman is still in 
the Oollector’s Register and because the 
very fact that the Court has had to bring a 
suit for possession negatives the claim to be 
in possession. The learned Government 
Pleader contends that if this construction 
is put upon thess sections, it leadsto an 
absurdity and he suggested hypothetical 
cases, €. g., if a trespasser was in possession 
of some of the ward’s properties, then on 
this construction the Court of Wards could 
“never successfully sus for possession, be- 
cause if actual possession is an essential 
element in the charge of the estate, then 
the Oourtnot being in charge could not 
establish a right to possession. Similarly 
if tenants were not paying rent then, if 
actual realisation of rent’ was the test of 
possession, a suit for rent must fail. It 
seems clear atleast that possession by actual 
collection of rent cannot be the criterion. 
The answer to the question seems to me 
to depend upon the nature of the posses- 
sion of whish the property in question 
admits. Full ownership includes both title 
and possession, Manjhley Nawab admit- 
tedly, forthe purposes of this case, has 
title because it is his interest in Badshah 
Nawab’s estate that the decree holders are 
seeking to sell. But as Ali Zaman is in actual 
possession, he has title without possession. 
Of what sort of possession is that -interest 
gapable ? Evidently not of physical posses- 
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sion. It cannot be suggested that Ali Zaman 
isin possession of that interest, because 
his oossession as mutawalli under the 
wakfnamea is in negation of that interest if 
the title can be sold, whenit must be cap- 
able of being protected from sale, and if 
possession is necessary to its protection, 
then the possession contemplated bys. 35 
must be only such possession as the proper- 
ty admits of. Now in this case the Oourt of 
Wards has directed possession to bs taken 
and the manager has done allin his power 
to carry out that order by issuing a par- 


wana to the tenants to pay their 
rent to the Court and by applying 
for mutation of names in the Land 


Registration Department. Further the 
Court of Wards has taken the only possible 
step to enforce its possession by bringing 
a suit for possession. It seems to me, 
therefore, that this property, viz. the inter- 
est of Manjhley Nawab in the estate 
ef his deceased brother is capable 
of poseezsion at all, the only possession 
of which it is capable has been 
taken by the Court of Wards. Itis clear 
that physical possession of the land is not a 
necessary element of charge, because in that 
case the Oourt of Wards could not sue at 
all. The judgment-debtor isa disquali- 
fied proprietor in charge ofthe Court of 
Wards and his disqualification is personal. 
Under s.51 he cannot sue by himself, But 
some one must be in a position to sue and 
it can only be the Oourt of Wards and if 
possession is necessary in order to consti- 
tute the title of the Court of 
Wards, then the only possible posses- 
sion has been taken. Possession in 
reality in such circumstances as these can 
only amount toa continuing exercise ofa 
claim, Here notice has been given to the 
tenants, Mutation has been applied for and 


“a suit has been brought, and this, in my 


opinion, amounts to a continuing exercise 
of a claim to this property. In other 
words, the Court of Wards is actually exer- 
cising all the rights over the property that 
the judgment-debior himself could have 
exercised, it has put itself in the ward's 
place as regards this property and I do not 
see what more than this the possession 
contemplated by s. 35 can mean, The 
Oourt of Wards is exercising such “control 
as the circumstances would admit of", to 
use, the ‘words of Ex. O. B.in discussing 
the-“ambiguous” term ‘possession’in Bourne 
v. Fosbrooke (4). 

- (4) (1865):18 O.B. (N. 8.) 515; 34 L. J. O. P, 164; 11 
JUT: (N. 8.) 202; 13 W. R, 497; 144 R, R. 588, ; 
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The matter may be put in another way, 
Although for the purposes of this appeal 
the title of Manjhley Nawab is admitted, yet 
in fact itis nothing more than a right. of 
action. If the decision of the Judicial 
Committee is in favour of the wakf, then 
this interest becomes nothing at all. This 


right of action has been taken up by the’ 


_ Court of Wards which has instituted the 
neceseary suit. In my opinion the Court 
of Wards has done all that it can do and 

` that can be required of it in order to take 

` charge of the property sought to be sold in 
this case. 

I would, therefore, allow these appeals 
set aside the order of the Subordinate 
Judge and dismiss the executions with 
costs throughout. 

Fazl Ali, J.—It is hardly necessary 
forme to add anything to the very full 

` judgment of my learned brother in this 
case but as the question of law raised is a 
somewhat important one, I wish to make 
certain observations merely to emphasice 
that I entirely agree with the view taken 
by him. 

It is admitted that the properties sought 
to be sold by the respondents in execution 
of their decrees are not in the possession of 

‘the judgment-debtor Ibrahim Hogeain 

‘Khan but of one Ali Zaman and that the 
judgment-debtor has at present merely a 
title to the possession of these properties. 

The respondents, however, seem to be con- 
tent with getting hold of whatever interest 
is possessed by the judgment-debtor and the 
question to be determined is whether they 
can do so in spite of s. 60-A of the Oourt of 


Wards Act. It is clear that the respondents : 


‘cannot get at the interest of the judgment- 
debtor which is loosely described as this 
property in these proceedings, if it is shown 
that it is already under the charge of the 
Court of Wards. It may be aesumed for 
the time being that e. 35 is capable of no 
‘other construction than this that the Court 
of Wards isto be held to be in charge of 
an individual property only from the time 
when it takes possession of such property. 
Thus ‘the crucial question in this case is 
whether the Oourt of Wards can be held in 
this case to be in possession of the interest 
sought to be sold. This interest, as I have 
already said, means a bare title to posses- 
sion and a question arises as to how the 
Court of Wards can take - possession of it, 
It is clear that no question of actual or 
physical possession arises in this case be- 
cause here the disqualified proprietor him- 


geli being not in possession the Court’ of | 
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Wards can be in no better position. Thus 
all that has to be seen is whether the Oourt 


of Wards has done any overt act to signify 
that it has assumed control over the present 


‘interest of the disqualified proprietor and 


that the laiter can no longer deal with it 
independently of the Court of Wards. In 
my opinion a mere declaration by the Ool- 
lector under s.35 which was made in this 
case onthe 12th November, 1919, might 
have been sufficient forthis purpose but 
in this case we find that after the afore- 
said declaration a parwana was issued 
by the Manager to the Tasildars in 1923, to 
realise rent from the tanants and the Court 
of Wards has since also instituted asuit to 
recover possession of the properties in ques- 
tion from Ali Zaman. These overt acts are 
clear and unequivocal and plainly indicate 
that the Court of Wards has assumed con- 
trol of whatever interest is at present pos. 
geseed by the disqualified proprietor, 
This being so, I thinks.60-A fully ap- 
plies snd the properties in question are not 
available to the respondents in execution. 
There is another aspect of the case which 
Ishall briefly refer to here. Under the 
Court of Wards Act there are provisions en- 
abling the Court of Wards to take charge of 


- either both the person and the property of 


a disqualified proprietor or only his prop- 
erty. The word“ property "in these pro- 
visions plainly means the entire estate pos- 
sessed by the disqualified proprietor and 
no attempt has been made to distinguish the 
estate asa whole from the individual prop- 
erties composing it. Accordingly s. 35 
also provides that: “4 

“ Whenever the Court has determined to 
take person or property of a disqualified 
proprietor under its charge, whether in ac- 
cordance with an order of the Civil Oourt 
or otherwise, the Uourt shall make an order 
declaring the fact and directing that pos- 
session be taken of such person and prop- 
erty or of such property on behalf of the 
Court, and the Gourt shall be held tobe in 
charge of such property from the time when 
possession shall have been so taken.” 

Here also I think that the word “ prop- 
erty” does not mean any individual 
property but the entire estate of the dis- 
qualified proprietor. From this it seems 
to follow that the latter part of the 
section which defined when the Oourt of 
Wards will be held to be in charge of the 
property of the disqualified proprietor 
merely lays down the condition as to when 
the entire estate of the ward will be deemed 
to pass under ‘the charge of the Court of 
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Wards. This view is suggested not only by 
the use of the expression “such property” 
in the latter part of the section but also by 
not giving it an independent place in the 
act either under the section relating to the 
definitions or any other section, Now, it 
may be that no separate provision has been 
made with regard to individual properties 
because it was assumed that once the entire 
estate of a disqualified proprietor has been 
taken charge of by the Court of Wards, 
any subsequent acquisition or accretion to 
that estate will be governed by the same 
rules as the main estate and that conse- 
quently it is not necessary to take over 
formal charge in respect ofeach individual 
property which is subsequently acquired 
or otherwise becomes part of the estate. This 
seems to be the basis of one of the instruc- 
tions recently issued by the Board of 
Revenue which I find referred to in note3 
of the Bihar and Orissa Wards Manual. 
Construed in this light, s. €0-A might be 
held to apply notonly to the individual prop- 
erties which constitute an estate at the 
time it is taken charge of by the Court of 
Wards, but also the subsequent acquisitions, 
If this view is not adopted it may lead to 
certain anomalies which were perhaps never 
intended to happen by the framers of the 
Act. Take for example a case where the 
Court of Wards purchases certain property 
out of a portion of the income of the estate 
which is under itscharge, Are we to eay 
that having acquired this new property, the 
Court of Wards should go through the 
formality prescribed by s. 35 and if. the 
taking over of its possession is delayed for 
some reason, the newly acquired property 
might be successfully seized upon by a 
creditor in execution? Similarly, if certain 
property belonging to the disqualifi- 
ed proprietor happens to be under 
water at the time the estate is taken charge 
of by the Oourt of Wards and subse- 
quently re-appears, mustit be necessarily 
held that unless the formality prescribed in 
s. 3d is gone through afresh in respect of 
such property and acts of possession are 
actually exercised over such property, it 
will net be deemed to be under the charge 
of the Court of Wards and will, therefore, be 
liable to be proceeded against in execution? 
Mr. P. R. Das. brushed aside the first of 
these illustrations on the ground that he was 
not prepared to deal with it off hand and as 
to the latter illustration his answer was that 
in such a case the formal taking over of the 
charge would be unnecessary because pos- 
gession of the Oourt of Wards would be 
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presumed. I do not see how this view can 
be supported in view of theclear language 
of s. 35, if it is assumed that s..35 relate 
not only to the entire estate but also to 
each individual property which may come 
into the hands of the disqualified proprietor 
subsequent to the assumption by the Oourt 
of Wards of the change of his estate. Now, 
it appears to me that the contrary view 
is suggested not only by the entire echeme 
of the Court of Wards Act bat also by the 
fact that no provision has been made in 


‘this Act as to what would happen to the 


subsequent acquisitions. As I have already 
said once before it may be that no such 
provision has been made because it was 
assumed that the subsequent acquisitions 
are to be treated merely asa part of the main 
estate and what governs the whole will 
also govern the part. In other worde, once 
the whole estate has been properly taken 
charge of by the Oourt of Wards, it willbe 
assumed to be in charge of every individual 
property which is subsequently acquired. 
I do not wish, however, to express any 
final opinion on this point, because I am 
aware that it is not freefrom certain difficul- 
ties owing to the somewhat inartistic 
language of ss.35 and 60-A and what further 
adds to my diffidence in the matter is that 
I find that s. 35 has been construed differ- 
ently by Mookerjee, J., in Krishna Prasad 
Singh v. Gosto Behari Kundu (3). I 
cannot also overlook the fact that in some 
cases the newly acquired property may be 
valueless or so heavily encumbered that the 
Court of Wards may not like to deal with 
it. Should it, however, be a fact that the 
Legislature really intended that if subse- 
quent to the assumption by the Oourt of 
Wards ofthe charge of the property of a 
disqualified proprietor any other property 
is acquired by him by succession or other- 
wise no fresh formal order under s. 35 
would be necessary to complete the charge 
of the Court of Wards over such property, 
the Act might be amended ia suitable 
terms so as to exprees this intention 
more clearly than it has been donein the 
present Act, It is sufficient for the purpose 
of disposing of these appeals and I have 
expressed myself to be in complete agree- 
ment with my learned brother on the 
first questionand so I concur in the order 
that these appeals should be allowed with 
costs, 

A Appeals allowed, 
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PATNA HIGH COURT. 
Orv ArppaL No, 491 oF 1929, 
January 15, 1931, 
Present:—Mr. Justice Wort and Mr. Justice 
Muhammad Noor, f 
TIMAN SHAIKH—APFELLANT 
Versus 
SALABAT MAHATA AND 0OTHERB— 
í RESPONDENTS, 

Bengal Rent Act (X of 1859)—Chota Nagpur Tenancy 
Act (VI of 1908), s.72—Surrender of part of holding 
— Landlord's right to re-enter. 

In the case of surrender of only part of the holding 
the relative position of the parties depends upon con- 
tract. Itcannot be done except by mutual consent 

andthe landlord and the tenaat who surrenders, by 
coming to an agreement among themselves, cannot 
defeat the rights of the tenent of the remaining por- 
tion. [p. 390, col. 2.] i 

In order to re-enter there must be surrender of the 
whole holding, and without such right of re-entry, 
the rights of a tenant of a portion of, the holding 
cannot be affected by a surrender of another portion 

; ot the holding occupied by another tenant. [p. 391, col. 


Ram Uraon v. Doman Kalal (1) and Sheorajee 
Kuer v. Dhani Mian (2), distinguished. 

Civil appeal against an appellate decree 
of the Sub-Judge, Manbhum, dated the 
19th May, 1928. 

Mr, R, S. Chatterji, for the Appellant. 

Mr. S, C. Mazumdar, for the Respondents, 


JUDGMENT. 

Wort, Jd.—This appeal arises out of 
an action in which the plaintiff claimed a 
declaration that he had a permanent jote 
jama right in half of the lands described 
in one of the schedules to the plaint and 
for an order for possession of that share 
and for possession of hali share of the other 
land described in the same schedule. 
The circumstances under which the case 
gross were these, One Khudu Mahatani 
possessed raiyati interest in a certain prop- 
erty in which were two tanks. On some 
date in or about 1834 there was a money- 
decree against Khudu’s husband. The 
property was put up for sale and was pur- 
chased by the landlord Mohar Mia. After 
this sale and about the year 1900 the land- 
lord Mohar Mia granted a settlement to the 
widow Khudu of the same land, About 
six years after that date the widow sold 
the tanks which are in dispute in this 
section to the second defendant. Then 
Khudu died leaving two sons one of whom 
I shall describe as the elder and the other 
younger son; and the younger son shortly 
afterwards surrendered his interest in the 
land to the landlord. The plaintiff took 
settlement of this half share surrendered 
by the younger son. The plaintiff in those 
circumstances brought this action for the 
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relief which I have stated. Before the 
learned Munsif the plaintiff succeeded in 
his action, but when the matter came be- 
fore the learned Subordinate Judge the 
result of his decision was thatthe suit of 
the plaintiff was dismissed and hence this 
appeal. 

The contention of the learned Advocate 
on behalf of the plaintiff is this that asa 
result of the surrender by the youtger son 
of his interest in the land and the settle- 
ment to him the plaintiff is entitled to get 
joint possession of the tanks in dispute. 
The question depends upon the effect of 
the surrender of the younger son. It seems 
to me perfectly clear as this comes from 
Manbhum District that the Act which ap- 
plies is the Rent Act of 1859 (Act X of 
1859). But even assuming for the moment 
that the Ohota Nagpur Tenancy Act ap- 
plies to the case, the position of the plaintiff 
in my judgment would be no better. Sec- 
tion 72 of the Ohota Nagpur Tenancy Act 


‘gives the right to the tenant to surrender 


his whole hoiding,it being as I have stated a 
statutory right to surrender. Sub-section 5 
of s. 72 provides that nothing in the section ` 
shall affect any arrangement by which a 
raiyat and his landlord may arrange for a 
surrender of the whole or a part of the hold- 
ing. Sub section 4 provides that when there 
has been a surrender of the whole holding 
the landlord may enter on the holding and 
either let it to another tenant or take it 
into cultivation himself. 

Now the point in substance is this whe- 
ther in the events which have happened 
the surrender of half of tbe land, that is 
the interest of the younger son, the land- 
lord is entitled to re-enter, The section to 
which I have referred recogniees that right 
of re-entry only in the case of asurrender of 
the whole holding, The Rent Act of 1859 
makes no provision similar to that provided 
by subs. 50fs.72 of the Ohota Nagpur | 
Tenancy Act; in other words that the tenant 
has the right to surrender a part of his 
holding. But quite apart from the statu- 
tory law, itis perfectly obvious that in the 
case of a surrender of part of the holding 
only, the relative portion of the parties de- 
pends upon contract, In this case it is 
argued having regard to the relief which is 
sought in the case that the landlord is en- 
titled to re-enter and, therefore, entitled to 
settle with the plaintifiignoring the interes; 
of defendant No. 2 in thetanks, The learned 
Advocate who appears on behalt of the appel- 
lant relies upon two cases reported in 4 Patna - 
Law Times, the’ firstibeing the (case; of 
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Ram Uraon v. Doman Kalal (1), That 
was a case in which there had been 
first the mortgage of a part of the holding 
and then asecond mortgage of the other 
part with the exception of the homestead 
land. Now the conclusion at which Jwala 
Prasad and Ross, JJ., came in that case 
was that in those circumstances when there 
wasa subsequent surrender of the whole 
holding with the exception of the home- 
stead land, the two mortgages can be avoid- 
ed. The decision is based on two facts. 
The case first of all was based on the as- 
sumption that it was a surrender of the 
whole holding and second the mortgages 
which had been-brought into existence were 
mortgages for a period exceeding five years 
could be avoided. 

The next case which was relied upon 
was the case of Sheorajee Kuer v. Dhani 
Mian (2) in the same volume at page 
581*. The same question came up for con- 
sideration, but there again the basis of the 
decision was that it was a surrender of the 
whole holding. The learned Advocate who 
appears on behalf of the appellant relies 
upon a passage in the judgment of Mullick, 
J.,in which he says: “With regard to the 
surrender ofa part-of the holding s. 86 
(this is s. 86 of the Bengal Tenancy Act) 
shows that the right of surrender in this 
case is conditional on the landlord's con- 
sent; but once the landlord does consent the 
position is the same as in the case of the 
surrender of the entire holding, In effect 
the surrender of a portion of the holding, 
whether it be of the portion already trans- 
ferred or of the other portion, entails a 
surrender of the entire holding”; but he 
adds towards the end of that passage: “The 
landlord's right of re-entry is based upon 
the view that the transfer of the entire 
holding by sale constitutes abandonment. 
I take it that the sale of a portion and the 
surrender of the resthas the same result.” 
The learned Advocate who appears on behalf 
of the appellant relies upon these observa- 
tions and contends that the effect of the 
surrender of the part is the same as the 
surrender of the whole. But even assuming 
that that was what the learned Judge in- 
tended to say, it is quite clear from the 
facts ofthe case that the case was one of 
surrender of the whole holding, therefore, 
to that extent those observations of the 

(1) 75 Ind. Cas. 209; 4 P. L. T.562 at p. 563; 2 Pat. 
898; A. I. R. 1924 Pat. 100; (1924) Pat. 117, 


(2) 75 Ind. Cas. 791; 4 P. L. T. 581: 1 Pat. L, R. 402; 
a aaa '305; A. I. R. 1924 Pat. l; 3 Pat. 1 
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learned Judge were mere obiter and not 
binding on this Oourt. It seems to me quite 
clear and no argument has been advanced 
by the learned Advocate which would in 
any way shake that proposition of law, 
namely, that in order to re-enter, there 
must besurrender of the whole holding and 
without that right of re-entry, the rights 
of the second defendant in this case could 
not be affected. It is quite clear in this 
case that what has been surrendered is a 
portion ofthe holding only, and, therefcre, 
the right of re-entry on the part of the 
holding did not exist. 

For those considerations, it seems to me 
that the decision of the learned Subordi- 
nate Judge is right and the appeal should 
be dismissed with costs. 


Muhammad Noor, J.—I agree. In 
my opinion there isa good deal of differ- 
ence between the surrender of an entire 
holding and the surrender of the portion 
of the holding. Surrender of an entire 
holding without theconsent of the landlord 
is a statutory right given toa raiyat, and, 
therefore, the statutory consequences will 
follow and one of them is this that the oc- 
cupancy right comes to an endand the land- 
lord is entitled to re-enter upon the land 
disregarding all the acts done by the late 
raiyat. The surrender of a part of the 
holding is a matter of contract between 
the landlord andthe raiyat and it cannot 
be done except by mutual agreement and 
when this is so, it is obvious that the land- 
lord and tenant by coming into an agree- 
ment among themselves cannot defeat or 
destroy the right of athird person and the 
equitable doctrine that a person cannot be 
allowed to derogate from his own grant ap- 
plies in this case. It will not be propsr to 
base the decision of the case of a part 
surrender on the principle which underlies 
the surrender of an entire holding. For 
this reason I agree that the appeal be dis- 
missed with costs. 


A, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
OIVIL APPEAL 1618 oF 1928. 
June 15, 1930. 
Present :—Mr. Justice Graham and 
l Mr. Justice Mitter. 
Srimati MANORAMA DASI AND ANOTHBR— 
. PLAINTIFF8s—APPELLANTS 
: tersus 
DHIRENDRA NATH BASU AND OTHERB— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Religious endowment—Shebaitship— 
Founder’s power to alter line of succession—Public 
and private endowments. 

Under the Hindu Law the creator of an endow- 
ment in favour ofa family deity, having once execut- 
ed a debutier or trust deedand disposed of shebait- 
ship, cannot subsequently alterthe line of succession 
to the office of shebatt, in the absenee of any reserva- 
ion to that effect in the trust deed, [p. 395, col. 
1. 
Gouri Kumari v. Indra Kumar (1) and Chandi 
Charan Das v. Dulal Chandra Paik (3), followed. 

Sripati Chatterjee v. Krishna Chandra Banerjee (2) 
and Pramatha Nath Mullick v. Pradyumna Kumar 
Mullick (6), explained and distinguished. 

Gossamee Sri Gridhariji v. Romanlalji Gossami (4) 
and Mohan Lalji v. Girdha Lalji (5), referred to. 

Per Mitter, J—The texts ofHindu Law which 
suggest that the founder can remove a shebait during 
his lifetime refer only to public endowments, as 
for instance, dedication of tanks and wellsto the 
public, |p. 385, col. 1.] f 

Appeal from the appellate decree of the 
Sub-Judge, Second Oourt, Howrah, and 
Hooghly, dated the 3lst March, 1928. 


Messrs. Bijan Kumar Mukerji 


and 
Sanat Kumar Chatterji, 


for the Appel- 


lants. 

Messrs. Satindra Nath Mukerji and 
Satis Chandra Munshi, for the Respon- 
dents. 

JUDGMENT. 


Graham, J.—This appeal is: by the 
plaintifis from a decision of the Subordinate 
Judge, Second Oourt, Hooghly, reversing a 
decision of the Munsif, First Oourt, 
Hooghly, and arises out of a suit brought 
by the appellants for recovery of posses- 
sion of certain properties upon declaration 
of their title thereto as shebaits of a cer- 
tain deity, and further for a declaration 
that the defendant No. 1 now respondent, 
had acquired no right as shebait. 

The properties in question formerly 
belonged to one Kadambini Dasi, who by an 
Arpannamah or trust-deed dated the 15th 
Aghrayan 1316 B.S. (lst December, 1909) de- 
dicated the same to hér father’s family deity 
Rajrajeswar Thakur, at the same time 
appointing herself as shebait for the dura- 
tion of.her lifetimes There was a provi- 
sion in the deed that on her death her 
father’s agnate Sashi Bhusan Nag, or failing 
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him some other co-sharer, who might be 

living should succeed as shebait, 
Kadambini diód in Chaitra 1325 B.S, 

(1919), and thereupon the defendant No.1 


‘took possession of the properties in suit 


claiming to have been appointed shebait . 


‘by a Will executed by-Kadambini about 


two months prior to her death. The 
plaintiff then instituted this suit contest- 
ing the validity of the Will and pleading 
further that in any case the defendant 
No. 1 had rendered himself liable to be 
removed from his officer as shebait by 
failing to comply with the directions con- 
tained in the Will. 

The defendant No. 1 pleaded that his 
appointment as shebait under the Will 
was perfectly valid, and that he had 
carried out the directions inthe Will. 

Of the other defendants, Nos. 2 to 8, 
defendants Nos. 4 to 8 appeared and sup- 
ported the case of defendant No. 1. 

The trial Court on the authority of the 
case of Gouri Kumari v, Indra Kumar, (1) 
held that Kadambini had-no power to 
make any change in the order cf succes: 
sion of shebaits as laid downinthe deed 
of endowment, and that consequently the 
defendant No. 1 had acquired no right. 
The Munsif held further that the defend- 
ant No 1 by failing to live on Kadambini’s 
ancestral bhita as enjoined in the Will, 
had forfeited his right to the shebaitship 
and had rendered himself liable to removal. 
The suit was accordingly decreed. 

An appeal was then taken to the District 
Court, and the learned Subordinate Judge 
following a later decision of this Oourt 
Sripati Chatterjee v. Krishna Chandra 
Banerjee (2) beld that Kadam- 
bini had during her ilifetime power to 
alter the appointment of shebait, and that 
the appointment of defendant No. 1 was 
velid. He further found that there had 
been no default on the part of defendant 
No.1 in regard to compliance with the 
directions of the Will. The appeal was 
accordingly allowed and the suit dismissed 
with costs. The plaintiffs have now pre- 
ferred this second appeal. A 

The question of law jnvolved is whether 
Kadambini having executed the debutier, 
or trust-deed could by her Will subse- 
quently executed change the order of 
succession of shebaits in the absence of any 


(1) 70 Ind. Cas, 175; 50 O. 197; 26 O. W. N. 920; A, I. 
R. 1930 Cal. 30. 
(2) 82 Ind. Oas, 840; 41 O. L, J,22; As I. R, 1925 Cal, 
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reservation made to that effect in the trust 
deed. A translation of that deed has been 
placed before us, and we are satisfied that 
it contains no clause reserving such power. 
That being so, the matter seems to be 
concluded hy the decision of this Court in 
the case of Gouri Kumari v. Indra Kumar 
(1) which was relied upon by the trial Court. 
The learned Subordinate Judge preferred, 
to use his own words, to follow a later 
decision of this Court Sripati Chatterjee v. 
Krishna Chandra Banerjee (2), but we 
think that he erred in so doing for two 
reasons, partly because the observations 
upon the point in the latter case were in 
the nature of obiter dicta, and partly be- 
cause that decision is directly in conflict 
with the earlier decision. 

It was urged on behalf of the respondents 
that in any event the plaintiffs are not 
agnates of Shashi Bhusan Mag, and that 
they cannot, therefore, be shebaits. The 
evidence, however, does not substantiate 
this, and goes to show that they are agnates, 
and as such qualified to hold the office, 
If the matter were not concluded by the 
authority referred to above I should have 
been inclined to think that there is some 
distinction between revoking a trust and 
merely altering the arrangements for 
carrying it out e, g., as regards the shebaits, 
Thera are no doubt good reasons why a trust 
for religious purposes should be held 
to be irrevocable, but those reasons seem 
hardly to apply to the agency employed for 
administering the trust. So long as the 
donor remains alive it might be thought 
that, while he would have no power to 
revoke the trust, it would be open to him 
to alter the arrangement as to shebaits 
in the events of such necessity arising, as 
for example, where a shebait appointed 
under the trust subsequently showed that 
hewas utterly unfit to discharge the 
duties of the office. We are bound, however, 
by the decision referred to above. The 
result, therefore, is that the appeal must be 
allowed, the judgment and decree of the 
Subordinate Judge sət aside, and the deci- 
sion of the Munsif restored. Each party 
will bear its‘own costs throughout. 

Mitter, J.—The dispute in this case 
relates to the shebaitship of a family deity 
Rajrajeswar Thakur established by Kadam- 
bini a Hindu lady who dedicated. the dis- 
puted lands to the deity by a deed of the 
15th Aghrayn 1316 B.8. By this deed the 
founder appointed herself as the’ first’ 
shebait and after her death, Sashi Bhusan 
Nag one of her father’s agnates as the next 
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shebait and in the absence of the latter any 
other agnatic relation of her father. The 
plaintiff No. 1 Manorama Dasi is widow of 
a predeceased son of Bashi Bhusan Nag 
and plaintiff No 2 is his son. 

Onthe 9th Magh 1325 B.S. nearly two 
months before her death she executed a 
Will in which she referred to the deed of 
dedication of 1316, to the fact of Sashi 
Bhusan's death during her life-time, to the 
absence ofa suitable agnate of her father 
to act as shebait and appointed defendant 
No. las shebait after her. Defendant No. 
1 obtained Probate of the Will and dis- 
possessed the plaintiffs from the disputed 
lands. Hence this suit by the plaintifis 
in which plaintiffs pray for declaration of 
their title as shebaits and for recovery of 
possession and mesne profits. Defendants 
Nos. 2 to 8 are the other agnates of Kadam- 
bini's father and were added as parties on 
the objection of defendant No. 1. The 
main defence of the defendant No. 1 who 
alone contested the suit is that Kadambini 
altered the line of shebaits by her Will 
and consequently plaintiffs have no title 
tothe shebaitship which under the Will 
has vested in the contesting defendant. 

The Munsif overruled this defence and 
held that as Kadambini had not reserved 
to herself the power of revoking the 
appointment of shebaitship in the deed of 
dedication she had no power to alter by 
her Will the line of shebaits and gave a 
decree to the plaintiffs declaring their 
title as shebaits and directing that they 
get khas possession. The claim for mesne 
profits was dismiseed. 

On appeal by the defendant No.1 the 
Subordinate Judge came to an opposite 
conclusion and held that Kadambini Lad 
ample power to revoke the appointment of 
shebaits by her Will as by the deed she 
did not preclude herseif from revoking the 
line ofsuccession of shebaits as laid down 
in the deed and dismissed plaintiff's suit. 
The question in this appeal by the plaint- 
iffs is which of these decisions is right? 

It is contended for the appellant that 
Kadambini after having laid down the rule 
of succession of shebaits could no longer 
alter it as the property ceased to belong to 
her after the deed of dedication and vested 
in the deity and in support ‘of this conten- 
tion reliance is placed on the case of Gour 
Kumari v. Indra Kumar (1). This decision 
undoubtedly supports the appellant, It is 
contended for the respondent that the soun- 
dness of this decision has been questioned 
in a later case,z.e,, inthe case of Sripati 
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Chatterjee v. Krishna Chandra Banerjee (2). 
There are no doubt. observasions in this 
judgment which support the view taken 
by the Court below, but those observations 
are in the nature of obiter dicta forin that 
case the founder had expressly precluded 
himself from altering the line of succession 
of shebaits as laid down in the deed of 
dedication and it was quite unnecessary for 
the learned Judges to pronounce any deci- 
sion on'the question as to whether where there 
is no reservation in the deed of 
the power of revocation it is competent to 
the founder to revoke the rule of succession 
of shebatts, 

The position, therefore, 
Gouri Kumari’s case (1) Woodroffe, 
J, (with whom Ouming,J., concurred 
held that it wasclear law that the founder 
could not make any change in the order of 
succession of shebaits unless he has made & 
reservation to that effect in the deed of 
dedication. In that case Uma Oharan De 
the founder laid down an order of succes- 
sion of shebaits in the deed of dedication 
by which he founded the debutter and it was 
held that he could not make any change in 
the order in his Jifetime. There by the 
deed of dedication the eldest wife of tke 
founder was to be the shebait after his death. 
The founder during his life by another 
subsequent deed appointed his younger 
wife as the shebait after him and the 
learned Judges held he could not do so. 

Tn the case of Chandi Charan Das v. Dulal 
Chandra Paik(3) Mr.Justice Pageagreed with 
this decision and held that the founder after 
dedication is functus officio as founder and 
that the only rights which he retain were 
those that appertain to the office of shebatt. 
Mr, Justice Nalini Chatterjea did not ex- 
press any opinion on the question. We 
have, therefore,the decision of Woodroffe and 
„Cuming, JJ., which is directly in point and 
the decision of Mr. Justice Page support- 
ing the view taken therein. As against 
this we have the obiter dicta of one of the. 
learned Judges. We are bound to follow 
the decision of the Division Bench and hold 
that the founder in this case had no euthori- 
ty to revoke the line of succession which he 
laid down in the Arpannama or ceed of 
dedication. 

There are texts of Hindu Law which would 
seem to suggset that the donor exercis s asort 
of supervision over the shebait's righis and 
duties and can remove a shebait during his 


is this that in 


(3) 98 Ind. Oas. 684; 30 O. W. N. 930 at p. 937; A. I. 
R. 1926 Cal, 1083; 44 O, L. J, 479; 54 O. 30, g 5 
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life-time if he isnot competent. But an 
examination of those texts will show that 
they refer to public and charitable endow- 
ments and not to dedications made to 
family idols. We have, therefore, toapproach 
the question from a broader point of view. 
By the deed of dedication the lady ap- 
pointed her father's agnates as the shebatts 
after her and after this provision in the 
deed can she go back upon her word? : 
It is now well settled that when a shebait- 
ship is founded the shebaitship is held 
to be vested in the heirs of the founder in 
default of evidence that he has disposed of 
it otherwise or there has been some 
usage, course of dealing, or some circum- - 
stances to show a different mode of devolu- 
tion, Gossamee Sri Gridhariji v. Romanlalji 
Gossami (4) and Mohan Lalji v. Girdha 
Laljee (5). And where the founder has not 
laid down sn order of succession of shebaits 
in the deed of dedication he can certsinly 
confer a shebaitship upon some person other 
than the person carrying on the the shebait: 


' gee the following observations of their Lord- 


ships of the Judicial Oommittee in the case 


` of Pramatha Nath Mullick v. Pradyumna 


Kumar Mullick (6): “The person founding 
a deity and becoming responsible for these 
duties is de facto and in common parlance 
called shebait; this responsibility is of 
course maintained by a pious Hindu either 
by the personal performance of the religious 
rites or as in the case of Sudras to which 
caste the parties belonged by the employ- 
ment of Brahmin priest to do so on his bə- 
half, or the founder, at any time before his 
death, or his successor likewise, may con- 
fer the office of shebait on another.” 

The concluding sentence of this extract, 
if divorced from the factsof the case, may 
lead to theconleusion that it is competent 
to the founder of an endowment to alter 
the line of succession of shebaitship during 
his lifetime but there is nothing in the 
actual decision of their Lordships of the 
Judicial Commiltee in this case which 
would suggest that even if the line of 
succession of shebaitsislaid down in the 
deed of endowment it would be altered by 
the donor during his lifetime,’ ifthe next 


(4) 16 I. A. 137; 170. 3; 13 Ind. Jur. 211; 5 Sar. P. O, 
J.350 (P 


L, R. 315(P. 0.). 
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shebait dies, The position of the founder is 
that ofa shebait after the dedication, she 
divests herselfof all rights, title and in- 
terest in the property which becomes the 
property of the deityand by a ‘Will the testa- 
trix could duly make dispositions in respect 
of property which is her own. It may be 
said that it is possible to divide the deed 
of endowment into two parts, vizą (i) the 
‘part which is a gift inter vivos to the idol 
with the founder as shebait during the life- 
time, (44) the part laying the rule of succes- 
sion to shebaitship after her death and to 
treat the document partly as a gift in 
present and partly, so faras the succession 
of shebaitship after the testator's death is 
concerned, as testamentary. It will not be 
right soto treat the deed. Here the dis- 
position of the shebaitship has been made 
by the founder in deed and the latter has 
not reserved any power in the deed to alter 
the devolution of shebaitship and in those 
circumstances she is not competent to in- 
terfere with the rule of succession which 
she has formulated in the Arparnamah. 

Under the English Law an appointment 
once made by deed could be altered except 
in the case of public and charitable en- 
dowment. See Chockalingam v. Durai- 
swami (7) (see observations of Srinivasa 
Ayyagar, J.j 

This would alsoseem to be consonant with 
the rule of Hindu Law about Utsargas 
or dedications, At page 337 of Mr.Mandlik’s 
well-known commentary on Vyavahara 
Mayukha whiledealing with publicchari- 
ties the author points out that the repair 
and control of things thus dedicated and 
the ownership of which have been re- 
nounced generally rest with the re- 
nouncer according to the usage of the 
country and quotes a passage from Mitra- 
misra in Vyavaharadhyaya in support of 
the conclusion that the dedicator has a 
sort of guardianship over the thing 
dedicated. But the discussion shows that 
it is with reference to public endowments, 
as for instance, dedication of tanks and 
wells to the public. 

For these reasons we think the decree 
and decision of the Court of Appeal below 
must be set aside and that of the Court 
of first instance restored. 

Decree set aside. 


A. 
(7) 108 Ind, Oas. 305; 51 M. 720; A. I. R, 1928 Mad 
327; 54 M. L. J. 479; I. L, T, 40 Mad. 219, 
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OUDH CHIEF COURT. 
Sgconp Orvin APPEAL No. 174 oF 1930, 
October 16, 1930. 
Present:—Mr. Justice Raza. 

SHEO SHANKAR BHARTI—P.atntirr— 
APPELLANT 

: versus 

BHOTA RAM—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 100—Second 
appeal—Finding of fact—Interference. 

A Court of second appeal is not competent to en- 
tertain any question as tothe soundness of a finding 
offact by the lower Court, When thereis evidence 
to be considered, the decision of the Court of first 
appeal, however unsatisfactory it might be, if examin- 
ed, must stand final. |p. 396, col. 1.] 

Further, a second appeal would not lie because some 
portion of the evidence might be contained ina docu- 
ment or documents and the first Appellate Court has 
made a mistake as to its meaning. [ibid.] 

The question whether afact has been proved when 
evidence for and against has been properly admitted 
isnecessarily a pure question of fact though the 
proper legal effect of a proved fact is a question of 
law. [ibid.] 

Tah Mohammad v. Mohammad Bakhsh (1), referred 
to. 
Second sppeal from a decree of the 
Additional Sub-Judge, Fyzabad, dated the 
3l6t March, 1930. 

Mr. B. K. Dhaon, for the Appellant. 

Mr, Mohammad Husain, for the Respond- 


ent. 

3JUDGMENT.—This is an appeal from 
a decree of the Additicnal Subordinate 
Judge, Fyzabad, dated 3lst March, 1930, 
affirming a decree of the Munsif, Havali, 
Fyzabad, dated 23rd December, 1929. 
The dispute in this case relates to plot No. 
104/3 in village Onkaripur in the District 
of Fyzabad. The plaintiff claimed this 
property as an owner alleging that he was 
dispcssessed by the defendant about one 
year before the institution of the suit. The 
claim was resisted by the defendant on 
various grounds. 

The first Court found that the plot in 
suit retains the character of a grove, that 
the defendant holds the grove as a grove- 
holder, that the {defendant had at any rate 
perfected his right to the property by 
adverse possession and that the plaintifi’s 
case as alleged in the plaint was untrue. 
The plaintiff's claim was, therefore, reject- 
ed. On appeal the learned Additional 
Subordinate Judge agreed with the find- 
ings of the first Oourt on almost all the 
points and dismissed the plaintift’s appeal. 
The plaintiff has now come to this Court 
in second appeal. 

I have heard the learned Counsel on 
both sidesat some length. In my opinion 
this is a hopeless appeal and is really 
concluded by findings of fact. It has been 
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clearly and definitely found that the plot 
in suit still retains the character of a grove, 
that the defendant's predecessors-in interest 
were rightfully holding the said plot as 
grove-holders, that the transfer was made 
in favour of the defendant in 1908, that 
the defendant has all along been holding 
the property as an owner, that the plaint- 
iff's -predecessor-in-interest himself had 
brought a suit for pre-emption against the 
defendant in respect of the sale of 1908, 
but his claim was finally rejected by the 
Court -of the Judicial OWommissioner . of 
Oudh in 1911, that the plaintiff's prede- 
cessor had thus admitted the validity of 
the sale of the property in favour of the 
defendant, that the defendant and his 
predecessors-in-interest have all along been 
in possession of the property asserting 
their title to. the same as owners and that 
the defendant has perfected his title as a 
grove-holder by right of adverse possession 
also. 4 

The -appellant's learned Oounsel has at- 
tempted to show that the findings of the 
lower Courts are not sound as they did 
not examine the entries in the village 
papers carefully, So farasIsee this con- 
tention is not well founded and must be 
overruled. The findings of the lower 
Courts are findings of fact based upon 
admissible evidence and cannot be impugn- 
ed in second appeal. It should be borne 
in mind that there is no jurisdiction to 
entertain a second appeal on the ground of 
even an erroneous finding of fact, however, 
gross or inexcusable the error may seem to 
be. A Court of second appeal is not com- 
petent to entertain any question a3 to the 
soundness of a finding of fact by the lower 
Court. When there is evidence to bə 
considered, the decision of the Court of 
firat appeal, however, unsatisfactory it 
might be if examined, must stand final. I 
should like to note also thata second 
appeal. would not lie because some por- 
tion of the evidence might be contained 
ina document or documents and the first 
Appellate Court has made a mistake as to 
its meaning. The question wheth-ra fact 
has been proved when evidence for and 
against has been properly admitted is 
necessarily a pure question of fact. The 
proper legal effect of a proved fact is of 
course a question. of law: see Wali Mokam- 
mad v. Mohammad Bakhsh (1). Ñ> far as 


(1) 122 Ind, Cas, 316; a. I. R. 1930 P. G. 94; 57 I. A. 
86; 11 Lah. 199; (1930) A. L. J. 292; 31 P. L, R, 1490; 31 
L. W. 321; 32.Bom, L. R. 380; 51.0. L, J. 518; 59 M. 


L. J. 53 (P.O)... 
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I see, the lower Courts have considered 
the whole evidence on record carefully 
and have rightly and properly come to the 
conclusions which have been questioned 
in this appeal. In my opinion the plaint- 
ifs claim was properly rejected. The 
(Iqrar malikan) cannot help the plaintiff 
under the circumstances of this case. No 
case has been made out to disturb the 
judgment of the learned Additional Sub- 
ordinate Judge. Hence I dismiss the appeal 
with costs. 
A Appéal dismissed. 


CALCUTTA HIGH COURT. 
Orvit APPEaL No. 716 oF 1928. 
January 21, 1930. 
Present:—Mr. Justice Page. 
WAZUDDIN AND oTHHRS—~DEFaNnDANTS ` 
— APPELLANTS 


versus 
ABU SAYED ZAHOORUL ASHRAF 

AND OTHERS—PLAINTIRF3— RESPONDENTE. 

Bengal Tenancy Act (VIII of 1885), ss. 49, 189—- 
Commutation of rent—Application to Collector— 
Transfer to Assistant Settlement Officer—Failure to 
raise objection to jurisdiction—Order for commutation 
—Validity of order—Rightto plead want of jurisdic- 
tion. 

Where anapplication for commutation of rent was 
made to the Collector who was also the Settlement 
Officer, and the application was transferred for dis- 
posal to the Assistant Settlement Officer and disposed 
of by the latter without any objection being raised 
as to the irregularity of the manner in which the ap- 
plication came to him for disposal : 

Held, that it was not competent to the landlord in 
á subsequent suit for rent to contend that the Assistant 
Settlement Officer had no jurisdiction to commute 
rent. [p. 398, col. 1.] 

Jadu Nath Manna v. Pran Krishna Deb (3), distin- 
guished. 

When, in acause which the Judgeis competent to 
try, the parties, without objection, join issue and go 
to trial upon the merits, the defendant cannot sub= 
sequently dispute his jurisdiction upon the ground 
that there were irregularities in the initial procedure 
which, if objected to at the time, would have led to 
the dismissal of the suit. [ibid ] 

Gurdeo Singh v. Chandrikah Singh (2), followed, 

Kunwar Jang Bahadur v. Bank of Upper India Lid, 
Lucknow (3), referred to. ; 

Appeal from the appellate decree cf the 
Fourth Sub-Judge, Zillah Dacca, dated the 


19th January, 1928. 
‘Messrs. Brojendra’ Nath Chatterji and 


Ramendra Chandra Roy, for the Appel- 


lants. ; 
Mesars. Sarat Chandra Basak and S. M. 


Atigulla, for the Respondents, 


“431 I. 6, 1931 


JUDGMENT.—This case has pursued 
‘a long and weary course, and comes before 
me as the sixth tribunal by which it has 
been considered. In 1925 the appellants 
applied under s. 40 of the Bengal Tenancy 
Act for commutation of rent which was 
payable in produce into a money rent. 
The application was made to the Collector 
who is also the Settlement Officer, and it has 
been found by the learned Munsif (and that 
- finding has not been reversed by the lower 
Appellate Court) that the application was 
transferred by the Oollector as the Settle- 
ment Officer to an Assistant Settlement 
‘Officer. The Assistant Settlement Officer 
duly determined the application and 
commuted the produce rent intoa money 
rent. There was an appeal from the 
Assistant Settlement Officer to the Oollector 
and a further appeal from the Oollector to 
the Commissioner. But in neither of these 
appeals was any objection raised by the 
landlord that the Assistant Settlement 
Officer had no jurisdiction to commute the 
rent under 8. 40. The effect of the two 
appeals was that the rent was commuted, 
but the rate was varied. The landlord 
then brought the present suit claiming 
arrears of produce rent, and in this suit for 
the first time it was argued on behalfof the 
plaintiffs that the Assistant Settlement 
Officer had no jurisdiction to hear and 
- determine the application for commutation 
of the produce rent. In the trial Court it 
‘was held that the Assistant Settlement 
Officer had jurisdiction to commute the 
rent, and a decree was passed, in favour of 
the plaintiffs for arrears of rent, damages 
and interest thereon upon a money basis. 
On appeal, however, the learned Subordinate 
Judgeheld that the Assistant Settlement 
Officer in the circumstances had no jurisdic- 
tion to commute the rent and modified the 
decree of the trial Court so that the plaint- 
iffs should recover the whole rent upon the 
produce basis: The tenant has now 
appealed to the High Oourt, and contends 
that the lower Appellate Court was wrong 
in kolding that the Assistant Settlement 
Officer had no jurisdiction to hear the 
application for commutation, and that the 
decision of the trial Court was correct. 
Now, the respondents rely. upon a decision 
of this Court [Jadu Nath Manna v. Pran 
Krishna Deb (1)] and . contend that the 
-present case is covered by the decision in 
Jadu's case (1). Iam unable to accept that 
contention, At the time when the com- 


(1) 46 Ind, as.455; 27 O; I. J,560;.45 O. 769, 
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mutation proceedings were taken in con- 
nection with which Jadu’s case (1) was 
launched, s. 40, sub-s. (2) contained no 
reference to the Assistant Settlement 
Officer asa person who had jurisdiction to 
hear a commutation case under that section. 
In the present case, however, the rights of 
the parties are governed bys. 40, sub-s, (2) 
of the Act as subsequently amended; and 
under s. 40 (2) an application for commuta- 
tion may be made to a Revenue Officer 
appointed by the Local Government with 
an additional designation of Settlement 
Officer or Assistant Settlement Officer for 
the purpose of making a survey and 
preparing the Record of Rights under Ohap, 
X of the Act. In Jadu’s case (1) the appli- 
cation was made to the Sub-Divisional 
Officer, who transferred the application to 
the Settlement Officer, who in his turn 
re-transferred it to the Assistant Settlement 
Officer; and whether or not, at that time the 
Assistant Settlement Officer had jurisdic- 
tion on an application made to him to hear 
and determine it, it is not necessary to 
consider asthe application was not made 
to him orto the Settlement Officer but to 
as entirely different officer, the Sub- 
Divisional Officer. In that case it was held 
that the Sub-Divisional Officer had no 
inherent jurisdiction to transfer the case to 
the Settlement Officer, and, therefore, it was 
held that the commutation proceedings 
were ultra vires. In the present case, 


‘however, the application was made to the 


Oollector who is also the Settlement Officer, 


‘and under r. 45 which purports to have been 


made under s. 189 of the Act power is given 


‘to the Settlement Officer to make over for 


disposal to an Assistant Settlement Officer 
inter alia applications for commutation of 
rent under s. 40. It is not necessary, 
however, for the purpose of disposing of 
this appeal to determine whether Bengal 
Government r. 45-G was ultra vires having 
regard to the terms ofs. 189; for, in my 
opinion, the appeal should be allowed upon 
another ground. It is conceded that the 
Assistant Settlement Officer, under s, 40 ag 
it obtained at the time when the application 


for commutation was made in the present 


preceedings had jurisdiction to hear and 
determine application for commutation duly 
made to him. Now, when the application 
in the present case was heard by the 
Assistant Settlement Officer no objection 
was made to any irregularity in the manner 
in which the application came before the 
Assistant Settlement Officer, and if any 
such objection had been raised steps might 
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have been taken by the applicant to correct 
any such irregularity in the manner in 
which the application came to be heard by 
the Assistant Settlement Officer. The 
Settlement Officer in those circumstances 
decided the matter, and made an order for 
commutation. It is further to be noted 
that neither in theappeal to the Collector 
nor in the further appeal to the Gommis- 
sioner was any objection taken that having 
regard to the manner in which the applica- 
_ tion had come before the Assistant Settle- 
ment Officer, the Assistant Settlement 
Officer had no jurisdiction. In my opinion, 
in the present suit it was too late for 
the plaintiffs to contend for first time that 
the commutation proceedings before the 
Assistant Settlement Officer were ultra 
vires. In my opinion, this case is governed 
by the principles laid down in Gurdeo Singh 
v. Chandrikah Singh (2)awhere Mookerjee, J., 
observes: “There are numerous authorities 
which establish that, when in a cause the 
Judge is competent to try, parties without 
objection join issue and go to trial upon 
the merits, the defendant cannot subse- 
quently dispute his jurisdiction upon the 
ground that there were irregularities in the 
initial procedure which, if objected to at 
the time, would have led to the dismissal 
of the suit’. See also Kunwar Jang Baha- 
dur v. Bank of Upper India Ltd., 
Lucknow (3). In the present case it is not 
contended that the Assistant Settlement 
Officer was not competent to try the ap- 
plication; and, in my opinion, in the{circum- 
stances the irregularity, (if any,) in the 
manner in which the application came be- 
fore the Assistant Settlement Officer for 
determination was waived by the plaintiffs, 
In my opinion the decision in Jadu’s case 
- (1) doesnot apply, and the appeal must be 
allowed; the decree of the lower Appellate 
Court set aside and the decree of the trial 


Court restored. The appellants are entitled 


to their costs both in this Court and in the 


lower Appellate Court, 
Ae Appeal allowed. 


(2) 35 0. 193 at p. 205. 
(9) 109 Ind, Cas. 417; 32 O. W. N. 790; 5 O. W. N. 
502; A. I. R. 1928 P. O, 162; 26 A. L. J. 681; 480. L. 


.R 
J. 23; 28 7 W. 25; 3 Luck. 314; 30 Bom. L,R. 1373. 


55 M. L. J. 545; (1928) M, W. N. 863 (P. O.). 
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CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No. 17 or 1930, 
August 21, 1930. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Mitter. 
KANAK KANTI ROY—PLAINTIFF— | 
APPELLANT 
versus 
MRIPA NATH GAIN AND oTHERS— 
DEFENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885),s. 20 (I-A), 
whether retrospective—Applicability to pending suits 
—Interpretation ef Statutes—Retrospective ejfect— 
Practice—Remand—New plea after remand. 

Where an order of femand in a suit for ejectment 
ofa raiyat left it open tothe Subordinate Judge to 
deal with all questionsthat might arise inthe suit, 
and after remand, in support of his defence that he 
was anoccupancy raiyat, the defendant put forward 
an additional and new reason based on sub-s. (1-A) 
of 8. 20 of the Bengal Tenancy Act which was then 
the law: : 

Held, that he was entitled todo so and the Subor- 
dinate’'Judge was right in considering it.[p. 399, col, 1] 

Sub-section 1-A of section 20 of the Bengal Tenancy 
Act is not declaratory of the law prior tothe date when 
the sub-section came into force and cannot apply to 
suits instituted before that date. [p. 400, col. 1.) 

Maniruddin Mondal v. Charu Sila Debi (3) not 
followed. 

No Statute shall be construed so as to havea 
retrospective operation, unless its language is such as 
plainly to require such a construction and this 
rule involvesanother and subordinate rule to the 
effect that a Statute isnot to be construed so as to 
have a greater retrospective operation than its 
language renders necessary. [p. 399, col. 2 J 

When the law isaltered during the pendency of 
an action, the rights of the parties are decided ac- 
cording to the law as it existed” when the action was 
begun, unless the new Statute shows a clear inten- 
tion to vary such rights. [ibid.] 

Lauri v. Renad (2), referred to, 


Letters Patent appeal from the deeree 
of 8. K. Ghose, J., dated the 21st May, 1930. 
Messrs. Brojo Lal Chakraburty and 
Promade Kumar Ghose, for the Appellant. 
Syed Nasim Ali, for the Respondents, 
JUDGMENT.—This appeal arises out 
of a suit for enhancement of rent based on 
an agreement served under s. 46 of the 
Bengal Tenancy Act and for ejectment on 
the ground of refusal to pay the enhanced 
rent. The suit was instituted in 1922. On 
a previous occasion when the suit came 
upon second appeal before this Court, it 
was remitted to the lower Appellate 
Court to determine the question of service 
of notice and other questions that might 
arise, The order of the remand was made 
in 1927. The Subordinate Judge, on 
remand, made a decree in plaintifi’s favour. 
The defendant then appealed to this 
Court, and the said appeal being heard by 
our learned brother 8. K, Ghose, J., that 
decree has been reversed, From his deci 
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sion the present appeal has been preferred 
under the Letters Patent. 

One of the questions mooted before the 

Subordinate Judge who heardthe appeal 
on remand was whether in view of a. 
20, sub-s, (l-A) introduced by Bengal 
Act,I of 1925, the defendant had not 
acquired the status of an occupancy ryot 
soas to defeat the plaintiff's claim. This 
question was answered by the Subordinate 
Judge in the negative, but our learned 
brother S. K, Ghose, J., has taken a con- 
trary view. Thisis the only question for 
our consideration in this appeal. 
. It was argued on behalf of the appellant 
that as the question was not raised before 
this Court on the previous occasion when 
this Court remanded the case though Ben- 
gal Act Iof 1925 had then come into force, 
the respondent was precluded from arising 
it afterwards. We are not preparad to 
accede to this contention, the order of 
remand left it open to the Subordinate 
Judge to deal with all questions that might 
arise in the suit, and in support of his 
defence that he was an occupancy ryot the 
defendant put forward an additional 
and new reason based on sub-s. (1-A) of 
8.20 which was then the law the Sub- 
ordinate Judge was right in considering 
it. 

The tenancy in this case originated in 
1896 or 1897. The area in which the land 
is situate was not declared to be a village 
until February 1912. The suit was insti- 
tuted in 1922. The position, therefore, is 
that the defendant held the land conti- 
nuously for nearly 16 years before 1912 
and for about 10 years after 1912, At the 
date when the suit was instituted the sub- 
section had not been introduced, and the 
law that would have applied to the case 
was what was enunciated in the case of 
Jonabali Molla v. Port Canning and 
Land Improvement Co, (1). Now sub- 
s. (LA) to s. 20 was introduced by 
Bengal Act I of 1925 in order to counter- 
act the effect of the decision in the afore- 
said case. And the question is to what 
extent did it do so. 


| Thesub-section declared that in constru- 
ing 8. 20 “a person shall be deemed...... to 
have continually held land in a village, 
notwithstanding that such village was 
defined, surveyed and recorded, as, or 
declared to constitute a village at a date 
subsequent to the commencement of the 


(1) 84 Ind. Oas. 735; 400, L, J. 167; A. I, R, 1995 
gal, 336, ie 
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said period of 12 years.” The general rule 
as the retrospective effect of a Statute has 
been concisely stated by Lindley, L. J., in 
Lauri v. Renad (2) thus: “It isa fundamental 
rule of English Law that no Statute shall 
be construed soas to have a retrospective 
operation, unless its language is such as 
plainly to require such construction. And 
the same rule involves another and sub- 
ordinate rule to the effect that a Statute is 
not to be construed so as to havea greater 
retrospective operation than its language 
renders necessary.” Now, it is plain upon 
a reading of the sub-section that it is 
ex post facto law and like all ex post 
facto legislation is retrospective in the 
sense that it created fora person who was 
not a settled ryot under the law as it stood 
before the status of a settled ryot and on 
the other hand took away such vested 
rights of the landlord as he may have had 


‘on the ground of that person not having 


been a settled ryot. In that way, no doubt, 
the sub section was retrospective in ita 
effect. But the other question at once 
arises snd that is to what extent is its 
retrospective operation rendered necessary 
by its language. In other words, is it 
necessary to interpret the sub-section as 
indicating that the sub-section was intended 
to control the section as it stood even 
before the sub-section was introduced ? 
There are, in our opinion, no words in the 
Act, by which the sub-section was enacted 
which may be construed as indicating such 
an intention. Itis well-settled that “in 
general, when the law is altered during 
the pendency of an action, the rights of the 
parties are decided according to the law as 
it existed when the action was begun, un- 
less the new Statute shows a clear intention 
to vary such{rights" (Maxwell,7th Hdn.,page 
192). Inthe present case no such inten- 
tion appears, | 

The result is that we agree with our 
learned brother S. K. Ghose, J.,in so far as 
he has held : “If it is held that the amend- 
ment of 1925 did not affect the position in 
favour of the defendant then the whole 
object of the amendment would be lost, 
It would be meaningless to say that in the 
case of the present defendant his occu- 
pancy right is to accrue from after the 
date of the amendment that is, in 1925.” 
We agree that the defendant acquired the 
status of a settled ryot on twelve years’ 
continuous occupation since 1896 or 1897 


(2) (1892) 3 Oh. 402 at p. 421; G1 L. J. Ob, 580;87 L, 
T. 215; 40 W. R. 679. 
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that is to say since the inception of the 
‘tenancy, though the area was declared a 
village much later, i.¢.,in 1912. But we 
hold that it was not possible)for the defend- 
ant to take up this pleain 1922 when the 
action was commenced, and that the lew 
as it stood at the date and as explained in 
the case of Janabali Molla v. The Port Can- 
ming and Land Improvement Co. (1) must 
decide the rights of the parties to the suit, 
the Legislature not having expressed any 
clear intention that the sub-section was 
declaratory of the law prior to the date 
when the sub section came into force or 
to vary their relative rights notwithstand- 
ing that an action had been commenced 
on the basis of such rights. 

_ Two decisions of this Oourt have been 
referred to in the judgment under appeal. 
One isthe case of Maniruddin Mandal v. 
Charu Sila Dassi (8) and the other an unre- 
ported case Second Appeal No. 347 of 1925 
decided on 14th July, 1927. In the former 
case there was no appearance on behalfof 
the respondent and the decision was an 
ex parte one; and in neither of the two 
cases was any question raised or argued or 
expressly decided as to whether the new 
law should govern a pending suit. We 
accordingly do not feel pressed by the 
authority of these decisions. 
_ The appeal is accordingly allowed and 
the decision under appeal being set aside 
that of the Subordinate Judge is restored 
with costs in this Court and the Oourt 
below. 
A. Appeal allowed, 
_ (3) 114 Ind. Gas, 150; 48 O, L. J. 386. 
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OUDH CHIEF COURT. 
_ .Sgconp O1vit APPRaL No. 300 or 1930. 
December 9, 1930. - 
Present :—Mr. Justice Bishesh war Nath 


Srivastava. 
BABU AND OTHERS—PLAINTIFF3— 
APPELLANTS 
versus 


THAKUR DEEN AND ANOTHER— 
DsFENDANTS— RESPONDENTS. 

Adverse possession—Hvidence of possession, what 
constitutes, h 
~ Tn asuit for declaration of title by adverse posses- 
sion there was no reliable evidence to prove that the 
plaintiffs physically dispossessed the defendants or 
that they ever asserted a hostile title. All that was 
made out by the evidence was that the plaintifis had 
peen in possession for many years, that they had 
“never paid any rentie respect 
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village papers they had been recorded as bila faisla 
tenants whereas the defendants had been reeorded as 
proprietors : 

_ Held, that these facts were not sufficient to estab- 
lish title by adverse possession. 


Second appeal from adecree of the Sub- 
wade, Sultanpur, dated the 26th May, 

930. 

Mr. K.N. Chak, for the Appellant. 

Mr, A. C. Mukerji for Mr. Hyder Husain, 
for the Respondents. 

JUDGMENT.—This is a plaintiffs’ 
appeal. It arises out of a suit for a declara- 
tion that the plaintiffs are owners of a 
plot No. 379, situate in village Sultanpur 
Kalan. . 

Both the lower Courts have found that 
the plot in question appertains to Patti 
Shimbhu in the said village. The defend- 
ants-respondents are admittedly co-sharers 
in Patti Shimbhu. The plaintiffs-appel- 
lants have no interest in this patti. They 
are co sharers of another patti in the same 
village, namely, Patti Sheonandan or Gauri, 
Both the Oourts below have found that 
the -plaintiffs failed to prove their title in 
respect of the plot in dispute. This find- 
ing has not been challenged before me. 

The only contention urged in support 
of the appeal is that the plaintiffs have 
acquired title to the plot by adverse posses- 
sion. The learned Subordinate Judge 
has held that there is no reliable evidence 
to prove that the plaintiffs physically dis- 
possessed the defendants or that they 
ever asserted a hostile title, All that is 
made out by the evidence is that the plaint- 
iffs have been in possession for many 
years, that they have never paid any rent 
in respect of it and that in the village 
papers they have been recorded as bila 
faisla tenants whereas the defendants have 
been recorded as proprietors. These facts, 
in my opinion, are by no means sufficient 
to establish a title by adverse possession. 
Some oral evidence was also adduced by 
the plaintiffs to prove their assertion of 
title. The learned Subordinate Judge has 
characterized this evidence as worthless 
and incredible. Iam, therefore, of opinion 
that the decision of the learned Subordinate 
Judge is correct. The appeal fails and is 
dismissed with costs, 


A. Appeal dismissed, 


of it-and that inthe | 
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PRIVY COUNCIL. 

APPEAL reom THE Mapras Hics.Oourt, 
February 13, 1931, 
Present:—Lord Atkin, Lord Thankerton, 
Lord Macmillan, Sir George Lowndes and 
Sir Dinshah Mulla. 

VALLURI RAMANAMMA— APPELLANT 
versus 
MARINA VIRANNA—Responpgnt. 


Deeds—HExecution by third person for executant 

—Inference of authority from circumstances—False 
thumb mark of executant, effect of—Contract Act 
(IX of 1872), s.28—Champertous transaction—Valid- 
ity—Pardanashins— Brecution of deed — Burden of 
proof. 
“ In India agreements to finance litigation in con- 
<. sideration of having a share of the property if re- 
covered are not per se opposed to public policy. They 
may be so if the object of the agreement is an im- 
“proper one, such as abetting or encouraging un- 
‘righteous suits, or gambling in litigation; or their 
enforcement against a party may be contrary. to the 
principles of equityand good conscience, as uncon- 
scionable and extortionate bargains; but if there ig 
nothing in the agreement opposed to public policy or 
unconscionable or extortionate, such agreement can be 
enforced. [p. 404, col. 1] 

In the case of disposition of property by a parda- 
nashin lady it is for the person claiming the benefit of 
any such disposition to establish affirmatively that it 
was substantially understood by the lady and was 
really her free and intelligent act. Ifshe is illiterate, 
it must have been read overto her: if the terms are 
intricate they must have been adequately explained, 
and her degree of intelligence will beo a materialfactor, 
Lipi rendent legal advice is not in itself essential. 
[ibid. 

[Their Lordships held in this case thatthe burden 
was discharged.) |ibid.] 

A husband executed a document on behalf of his 
wife in her name. The circumstances showed that it 
was executed by him with her authority but the 
thumb impression which she was alleged to have put 
on the document in token of her husband's authority 
to execute on her behalf, did not tally with her thumb 
impression : 

Held, that though a genuine thumb imprint might 

have been unimpeachable evidence of her authorisa- 
tion, it was not essential to the validity of the docu- 
‘ment, and her authority could be. deduced from the 
circumstances under which the transaction took 
place. [p. 403, col, 1; p. 404, col. 2.] 
- Authority or no authority is a question of fact, and 
may be proved in various ways : it may be a legiti- 
mate deduction from the circumstances under which 
the transaction took place, [p, 403, col. 1.] 


` Measrs. L. DeGruyther, K. C., K.V. L. 
Narasimham and Begum Faruki, for the 
Appellant, 

Messrs. E. B. Raikes, K. C. and P, V. 
Subba Rao, for the Respondent, 


JUDGMENT. 

Sir George Lowndes,—In 1916 the 
appellant was entitled to certain im- 
moveable properties of considerable value, 
which had devolved upon her as her 
mother’s stridhan, They were withheld 
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from her by her brother, who was appa- 


rently a man of position and influence, 
Attempts had been made to settle the claim 


“but nothing was effected, and the period 


of limitation was approaching. It was ac- 
cordingly decided that a suit must be insti- 


‘tuted. The appellant was then 21 yearsof 


age and her husband Pattabhiramays, was 
23 or 24, His father, Sattayya, was elderly 
and in bad health and was not prepared to 
take an active part in the ‘litigation. Un- 
der these circumstances it was thought 
desirable to secure the assistance of the re- 


“spondent, the brother-in-law of the appel- 


lant’s husband, who was an older and more 
experienced man,andof considerable wealth. 


He was quite willing to assist gratuitously 


but it was considered advisable that he 
should have a personal stake in the litiga- 
tion and be legally bound to an active co- 


operation. 


Accordingly on the 25th August, 1916, a 
document was drawn up in two parts by 


‘the terms of which the respondent was to 


contribute one-quarter of the costs of the 
litigation, and, in the event of failure, to 
pay one-quarter of any costs that might be 
awarded to the other side: and in return 
the appellant was to make over to him one- 


‘quarter of whatever she might recover, 


One part was executed by the respondent, 
and the other by the husband of the appel- 
lant in her name, ` The two documents are 
Exs, A and A-1 in the case, 


The suit was launched, and was eventual- 
ly successful. The respondent claimed his 
quarter share of the properties which the 
appellant recovered. The lady’s husband 
put him in possession of some 13 acres of 
land which he agreed to accept as the equi- 
valent of his share, but the transaction 
was not completed. Quarrels ensued; cri- 
‘minal proceedings were taken with refer- 
ence to the 13 acres, which the respondent 
was not allowed to retain, and the suit out 
of which this appeal arises was filed by the 
respondent to enforce the agreement. 


It has been suggested by the appellant's 
Counsel that the documents above referred 
to did not in fact come into existence till 
1920 after the lady’s suit had ended in her 
favour, and have been fabricated in support 
of a false claim, but there is, in their Lord- 
ships’ opinion, no foundation for this sug- 
gestion, They have no doubt that the docu- 
ments were drawn up and completed on 
the 25th August, 1916, and that Ex, A 
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which was executed by the respondent was 
in the possession of the appellant's husband 
from that time onwarde. It was produced 
at the hearing of the present suit by a wit- 
ness to whom it had been given by the 
husband 18 months before in order to ascer- 
tain whether it was legally enforceable. 
It was aleo proved by the amin of the 

. Court, by whom delivery of the lands de- 
creed to the appellant was given, that the 
husband requested him to give delivery to 
the respondent of what was evidently the 
13 acres above referred to, Their Lordships 

_ have no doubt, therefore,that Exs, A.and A-] 
are genuine documents executed on the 
date they bear. The real issue in the case 
is whether the appellant authorised their 
execution by her husband in her name, 
with subsidiary questions based on the 
doctrine of champerty, and her position as 
a gosha or pardanashin lady. The appel- 
lant denied all knowledge of the transaction 
and her husband did not give evidence, 


The story told by the respondent and 
his witnesses is that the proposed agree- 
ment was discussed upon the 24th August, 
between the respondent on the one hand, 
and Sattayya, Pattabhiramaya and the ap- 
pellant on the other: that all the terms 
were then agreed to by the lady except as 
to the share that was to be allotted to the 
respondent, As to this the appellant de- 
sired to consult her elder sister who lived 
in a neighbouring village, and had promis- 
ed to share in the expenses of the litigation. 
Pattabhiramaya was sent to ascertain her 
views. He returned the next morning and 
reported that the share of the respondent 
‘should be one quarter. Theretvpon a writer 
was summoned and the preparation of the 
document was begun on the upper verandah 
of the house, the appellant being present 
only 8 few feet away in an inner room, The 
terms were dictated by Sattayya, and when 
finished Ex. A was read out by the writer to 
the appellant who was standing by the 
door-frame. Sheagreed toit. Her husband 
then: took the document to her in the inner 
room, and brought it out with a thumb- 
impression on it, which he said was that of 
the appellant, ` He then affixed to the docu- 
ment the mark of his wife and wrote her 
name against the mark. Both documents 
wore attested by him and Sattayya, and also 
by Kondayya, a brother-in-law of the 
respondent, and by one Dantu, a neighbour. 
The writer alco aflixed his signature to it. 


At the trial the only issues raised were 
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(1) Whether the suit agreement is true and 
legally valid; (2) If not true or valid whether 
the plaintiff is entitled to any remuneration 
for services rendered, if any: and (8) What 
relief is the plaintiff entitled to, 


The respondent and Kondayya gave 
evidence to the effect set out above, They 
each stated that the appellant assented to 
the terms of the agreement, 


Dantu and the writer were also called by 
the respondent, The trial Judge states 


thab they were obviously unwilling wit- 


nesses, and only attended under proclama- 
tion (O. XVI, r. 10 of the Civil Procedure 
Oode). They supported the respondent in 
the main outlines of the story, but the 
writer denied having read out the docu- 
ment. Sattayyawasdead, but it was not 
disputed that the documents bore his 
attestation, nor was it suggested that the 
appellant’s name was notin the. handwrit- 
ing of her husband, or that his attestation 
was otherwise than genuine. 


The appellant gava evidence on her own 
behalf before a Ocmmissioner, She said 
“I did not execute and deliver an agree- 
ment to the effect that I would givea one- 
fourth share in the property that [ 
would get in the event of my success, 
Viranna (the respondent) did not execute 
and deliver any agreement to me. I did 
not execute Ex, A-1 in favour of Viranna. 
I did not affix my thumk-impression.” She 
was cross-examined at considerable length, 
but it does not seem to have occurred to the 
learned legal gentleman who represented 
the respondent to put to her the details of 
his client’s story, any more than it occurred 
tothe appellant's Vakils to cross-examine 
either the respondent or Kondayya as to the 
lady’s presence onthe 25th August, when 
the documents were drawn up, or as to her 
knowledge of or assent to their terms. 
Their Lordships cannot but regret these 
obvious deficiencies in the conduct of the 
case upon either side: they are, unfortunately, 
common in India. 


For the appellant an expert was called ` 
who had made a critical comparison of the 
thumb mark on A-1 with admitted 
fingerprints of the appellant, and he deposed 
m the impression on the docùmentb was not 

ere, 


It is this that causes the difficulty of the 
case, It has been contended for the appels 
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lent that the thumb-print was to be the 
token of her husband's authority to execute 
on her behalf, and that if it was not in fact 
the thumb print of the appellant, the only 
possible inference is that thera was no such 
authority. 


Their Lordships recognise the force of 
this argument, but they do not think that it 


is conclusive. Though a genuine thumb- - 


print’ might in the present case. be 
unimpeachable evidencs of her authorisa- 
tion,-it was not essential to the validity of 
the document, Authority orno authority 
is a question of fact, and may be proved in 
various ways: it may baa legitimate deduc- 
tion from the circumstancas under which 
the transaction took place. If,as the expert 
testifies, the thumb-mark was not that. of 
the appellant the husband must have had 
some motive for deceiving the persone 
aisembled in the outer room: whatit was he 
only could explain; but itis not suggested 
that he had any reason to defraud his wife, 
or anything to gain by doing so. 


The Sub-Judge of Uocanada, by whom 
the suit was tried, delivered his judgment 
on the 29th April, 1924, Hə analysed the 
evidence on both sides at considerable 
length and with obvious care, The 
respondent and Kondayya impressed him 
as truthful witnesses. He felt himself 
bound to act upon the opinion of the expert 
that the thumb-mark was not that of the 
appellant. Bat, giving full weight to this 
consideration, hesums up the result of his 
examination in the following words:— 


“I do not feel any doubt in coming to the 
conclusion that the suit agreements Hxs. A 
and A-l must have been duly executed by 
the defendant (the appellant) deliberately, 
with perfect knowledge of the circum- 
stances under which the arrangement had to 
be entered into.” 


The learned Judges of tho High Oourt 
evidently felt the same difficulty as to the 
thumb. mark, but having regard to the fact 
that the husband had not given evidence 
they concurred in the conclusion of the trial 
Judges, . 


The usual practice of the Board would ba 
to accept these concurrent findings of fact 
as conclusive, but the question of the 
thumb-mark has led their Lordships to 
examine the evidence in detail, The lack 
of cross-examination on material points 
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leaves it a little vague, and the absence of 
the husband from the witness-box 18 
unfortunate, though, under the circumst- 
ances, not inexplicable. Their Lordships 
think thatin such a case he might well 
have been summoned and examined by the 
Court under the provisions of O., XVI, r. 14 
of the Civil Procedure Gode. 


On the whole, however, their Lordships 
are satisfied thatthe story told as to the 
execution of Ex. Ais inthe main a true 
one, and there is undoubtedly evidence of 
the appellant’s assent to its terms, which 
the Judge who heard the witnesses wag 
entitled to believe. Ifthe main outline of 
the story as to the discussion on the 
previous day, and the appellant's presence 
at the doorway of the inner room during 
the family conclave in which the, document 
was drawn up, and her assent to its terms 18 
true, it is difficult to believe that she did 
not authorise her husband to execute it on 
her behalf, and thie, even if the thumb- 
mark was fraudulently attached by the 
husband, would be sufficient to bind her. 


Their Lordships must faccordingly hold 
that the document was executed by the 
appellant. 


It remains to be considered whether any 
further difficulty is raised by the doctrine 
of champerty, or by the fact that the 
appallant was admittedly a pardanashin 
lady. 


“The Subordinate Judga thought that the 
contract evidenced by the documents Exs. 
A and A-1 was champertous, that the 
benefit which the respondent was to derive 
under it was disproportionate to the sum 
which he was to contribute to the costs of 
the litigation and the services which he was 
torander, and that under these circum- 
stances the bargain should-be regarded as 
unconscionable and extortionate. He, 
therefore, refused to award to the respond- 
ent a quarter-share of the properties 
recovered, but gave him a decreas for 
Ra. 2,775, as representing the advances he 
bad actually made, together with a lump 
sum of Rs. 1,000 for services rendered. 


The High Oourt took a different view. 
The Judges held that the agreement was 
made bona fide, and that its object was not 
improper: that the risk undertaken by the 
respondent in what might have been 4 
prolonged litigation was considerable: that 
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the appellant was not in a necessitous 
condition, and that the whole arrangement 
partook of the nature ofa family agreement. 
They accordingly came to the conclusion 
that there was nothing extortionate or 
unconscionable about it, and they gave the 
respondent a decree for the quarter-share 
upon a partition of the properties between 
him and the appellant, 


Their Lordships think that the view taken 
by the High Oourt was right, It has long 
been held that in India agreements to 
finance litigation in consideration of having 
a share of the property if recovered are not 
per sa opposed to public policy. They may 
‘be so if the object of the agreement is an 
improper one, such as abetting or encourag- 
ing unrighteous suits, or gambling in 
litigation, or their enforcement against a 
party may be contrary to the principles of 
equity and good conscience, as unconscion- 
able and extortionate bargains. The 
appellants Oouneel hes not pointed to 
anything in the agreement which is 
opposed to public policy, and their Lord- 
ships sre in accord with the High Oourtin 
thinking that there was nothing unconscion- 
able or extortionate about the bargain as 
between the parties. 


The law as to disposition of property by 
pardanashin ladies has been discussed by 
this Board on many occasions. It is for the 
person claiming the benefit of any such 
disposition to establish affirmatively that it 
was substantially understood by the lady 
and was really her free and intelligent act. 
If she is illiterate, it must have been read 
over to her: if the termsare intricate they 
must have been adequately explained, and 
her degree of intelligence will be a material 
factor, but independent legal advice is not 
in itself essential: see per Lord Sumner in 
Farid-un-nissa v. Mukhtar Ahmad (1), 


In the present case, upon the findings of 
the Indian Courts, which their Lordships 
have accepted, they think that the burden 
whichis upon the respondent has been 
discharged. The terms of the documents 
are of a comparatively simple character. 
They were discuseed with the appellant on 
the day previous to the execution, She 


(1) 89 Ind. Cas. 649; 521. A. 342; 49 M. L. J.758; 2 
O. W. N. 662; A. I. R. 1925 P. O. 204; 47 A. 703; 420, 
L. J. 531; 22 A. L. J. 1000; 28 O. 0.338; (1925) M. W. 
N.918; 12 O. L. J. 656; 80 O, W, N. 337; 28 Bom, L, 
R. 193 (P, O.) 


desired the advice of her sister upon one 
point, which she obtained and followed. 
She was evidently alady of considerable 
intelligence. She had the arsistance of her 
husband and father-in-law. The document 
which it is sought to enforce against her 
was read outto her, and she agreed to it. 
Her defence is not that shedid not under- 
stand it, or thought that it was of a different 
character from what it really is, but that the 
transaction never took place at all. 


On the whole, therefore, their Lordships 
have come to the conclusion that the appeal 
fails,and should be dismissed, and they 
will humbly advise His Majesty accordingly. 
Theappellant must pay the costs of the 
respondent, 


å, Appeal diswissed. 


Solicitors for the Appellant:--Messrs. 
Chapman, Walker & Shepherd, 

Solicitors for the Respondent:—Messrs. 
Douglas Grant & Dold, 


PRIVY COUNCIL. 

APPEAL FROM THE APPELLATE DIVISION OF 
Tay Supreme COURT oF ONTARIO. 
December 19, 1930. 
Present:—Lord Blanesburgh, Lord 
Merrivale, Lord Atkin, Lord Russell of 
Killowen, and Lord Macmillan. 

Tus FORT #RANOES PULP 4ND 
PAPER COMPANY, Limirap— 
APPELLANTS 
versus 
Tur SPANISH RIVER PULP and PAPER 
MILLS, LIMITED, AND OTBEHRES— 

RESPONDENTS. . i 

Contribution—War measures—Government control 
of manufacture and supply—Order imposing duty on 
manufacturers to supply at certain rates and for 
taking account to recoup loss of those who supply 
more than their share owing to default of others to 
supply their share—Ezxcess supplier—Right to con~ 
tribution in respect of excess supply—General law— 
Effect of control orders —Jurisdiction of ordinary 
tribunal to take account, 


131 L O, 1981 yort FRANGES PULP & PAPER 00, V.SPANIGH Rives PULP & PAPER mitts. 405 


The Government of Canada controlled the supply 
and prices of newsprint throughout the Dominion 
during the great war by means of Orders in Council. 
The orders directed that the manufacturers of news- 
‘print should supply to the newspapers throughout 
Oanada newsprint paper at a certain rate and con- 
tained afurther clause to the following effect: “And 
whereas unger existing conditions the supply of 
newsprint paper to Canadian publishers is not pro- 
portionately distributed between them,and by reason 
of the fact that the prices fixed are lower than -the 
manufacturers are receiving from export business, I 
do order that each manufacturer sbould bear his due 
proportion of the cost so entailed in complying with 
above, and if arrangements are not made between the 
manufacturers for the pooling of such cost and for 
adjustment between themselves in proportion to the 
percentage of their output supplied to Canadian 
publishers, then an accounting be made and the 
manufacturer or manufacturers who have supplied a 
greater percentage of Canadian tonnage than properly 
attributable to them shall be paid by the manufacturer 
or manufacturers sufficient to place them in the same 
position as the manufacturer or manufacturers who 
have not supplied their proper percentage of paper 
to the Canadian publishers.” After the control had 
come to anend, the plaintiffs who were manufacturers 
of newsprint commenced an action for a declaration 
that such of the defendants as supplied less than 
their proper share of newsprint to Canadian publish- 
ers during the control period in question were liable 
to pay to the plaintiffs the loss suffered by them in 
supplying to these publishers during the same period 
more than their own proper share: 

Held, (i) that the plaintiffs had no right to con- 
tributionfrom the defendants in respect of excess 
payments, independent of the control orders; |p. 413, 

col. 1. 

(ii) Jahat the rule thatinthe case ofa liability, not 
existing at common law, with a special and parti- 
cular remedy for its enforcement prescribed by an 
enactment the particular remedy must be followed 
was not applicable to the case, and the ordinary 
tribunal had power totake accounts and secure the 
rights secured under the control order, even though 
the Controller had not taken any account under the 
differential clause. {p. 413, col. 2: p. 414, col.1] 

Wolverhampton New Waterworks Coy. v. Hawksford 
(1), Deo & Bishop of Rochester v. Bridges (2) and 
Pasmore v. Oswaldtwistle Urban District Council (3), 
distinguished. , 

Fort Frances Pulp & Power Co. v. Manitoba Free 
Press Co (4), followed. 

(iii) that the plaintiffs were entitled toa declara- 
tionthat such of the defendants as supplied less 
than their proper share were liable in terms of the 
differential clause ta recoupto the plaintiffs the sums 
lost to them by reason of their own excess supplies, 
[p. 414, col. 2.3 

The rightof contribution is a right in an indivi- 
dualto be recouped by those who have not parted 
with their full share the quantum of money or goods 

rovided by him in excess of his share of a common 
jability. It ie nota right to damages, nor isit a right 
to participate in any profit which may have accrued 
to the persons whohave not borne their full share 
of the common burden. [p. 413, col. 1.) 


Mr, W, N. Tilley, K. C., for the Appel- 
lants, 


Messrs. W. A. Greene K. C., G. Osler, K.C.; 
and Ronald Smith, for the Respondents. 


JUDGMENT, 


Lord Blanesburgh.—This is an appeal 
from a judgment of tne Appellate Division 
of the Supreme Court of Ontario, affirming 
a judgment of Mr. Justice Grant by which 
appellants’ action had been dismiss- 
ed. 


The question at issue results from the 
control over the supply and prices of 
newsprint throughout the Dominion estab- 
lished on the 16th April, 1917, for the 
duration ofthe war. The parties to the 
action were all of them engaged in the 
manufacture of that commodity, and the 
proceedings relate to its controlled sup- 
ply by them respectively from the lst 
January, 1918, to the 3lst December, 1919 
The space of time covered by the action 
extends no further, because for the period 
up tothe 31st December, 1917, claims of 
the appellants analogous to those now 
made were satisfied by the action of the 
Controller, and for the period of the con- 
trol subsequent to the 3ist December, 1919, 
they were met by ‘some arrangement bet- 
ween themselves and two cf the respondents, 
which, while foreshadowed, had not been 
concluded in regard tothe period now in 
question. In -respect of that period the 
demands of the appellants have been 
neither reecgaised nor satisfied, and in the 
action which was ccmmenced on the 17th 
December, 1924, long after control had 
come toan end, the appellants’ priccipal 
claim—tke claim which has been rejected 
Ly the Courts cf Oatario—is for a declara- 
tion that such of the defendants as sup- 
plied less than their proper share of 
neweprint to Oanadian pulishers during 
the contre) period in question were liable 
to pay to tke sppellants to Icss suffered 
by them in supplying tothese publishers 
during the same period more than their 
own proper share. 


The relevant facts are long and involved. 
They have been carefully sifted srd fally 
detailed in the judgment of Grant, J. It 
would be superfluous to set them forth at 
lengih again. But the most salient and 
significant of them must, their Lordships 
feel, be recalled if the foundation on 
which the conclusions of this jadgment rest 
is to be made clearly apparent. 


Newsprint is the trade desciiption of a 
certain standard quality of paper used in 
the production of newspapers. Even before 
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the war most of the Dominion newsprint 
found its way to the United States, Of 
Canada’s total production, 85 per cent. 
was exported there for consumption, the 
remaining 15 per cent. sufficing for the 
needs of Oanadian publishers. The supply, 
however, was always adequate to meet 
every demand upon it. Market prices on 
each side of the border were accordingly 
in correspondence, and Oanadian publishers 
suffered no disadvantage by reason of the 
fact that so large a proportion of Canadian- 
produced newsprint was withdrawn from 
Dominion consumption. 


But a state of things so satisfactory for 
the publishers did not long survive the out- 
break of war. Consumption and demand 
in the United States increased enormously: 
prices there soared: no corresponding aug- 
mentation in the Canadian or other pro- 
duction of paper took place; contracts 
for supply at pre-war prices ran out, and 
manufacturers were not minded to renew 
them on terms less advantageous to them- 
selves than those so yeadily obtainable 
elsewhere. 
market price became—as it was almost 
inevitable that it ehould become—the 
Canadian market price aleo, and it ultimate- 
ly reached sucha height that the Cana- 
dian publishers, unable longer to face it, 
- represented to Government that, unless by 
prohibition of export and control of prices, 
or in come other effective fashion, their 
requirements for newsprint cn reasonable 
terms could be secured, they must cease 
publication altogether. 

Faced with this demand, the manufac- 
turers sought in the firet instance to meet it 
by agreement amongst themselves, and at 
a meeting; cn 21st February, 1917, the pro- 
posal was made that newsprint to a pre- 
scribed amount should be reserved by them 
for Canadian consumption at the price of 
$50 a ton f.0.b the supplying mill, and Mr, 
Montgomery, K. O., who wes called as a 
witness at the trial, was instructed to pre- 
pare for signature an agreement by the 
manufacturers whereby as between them- 
selves the reimbursement of those who 
- in the event provided more than their 
proper share or quota of the reserved news- 
print (in the proceedings referred to as “‘the 
longs’) should be made by those of them 
who provided either less their quota or 
none at all—in the prcceedings referred 
to as “the shorts’—and Mr. Montgomery 
duly prepared an agreement in that sense 
and his draft is in evidence, = 4 


In other words, the American . 


Originally the appellants’ case, in oné 
alternative of it, was rested on the allega- 
tion that with refernce to this subject of 
differentiale—such wasits appropriate des- 
cription throughout the proceedings—agree- 
ment was actually reached between them- 
selves und the respondents on the terms of 
Mr. Montgomery's draft. But that conten- ` 
tion failed at the trial and it was not re- 
newed before the Board. The draft was 
never signed, and it remained a draft only. 
Its terms—more particularly its provisions 
upon this matter of differentialse—and the 
attitude towards it of the parties. became 
merely incidents in the history, and as such 
they were taken advantage of by the appel- 
lants, as will duly appear in the sequel, 


In the result, however, the negotiations 
amongt the manufacturers came to nothing. 
Agreement was not reached. Control, in 
consequence, became inevitable; indeed, it 
was invited by the manufacturers them- 
selves, and it was madeeffective, as has been 
seen, on the 16th April, 1917, 


Before proceeding to consider the appel- 
lants’ present claims in respect of differen- 
tials under that contro], it will be useful 
to note the sharp contrast which in this 
matter existed between their position ard 
interests and the pcsition snd interests 
of each of the respcndentse, The contrast 
colours the whole preceedings, and the cate, 
their Lordships think, cannot be Jully ap- 
preciated upless it is throughcut kept prc- 
minently in mind, 


To tbe respondents even a reasonable ar- 
rangement cn the subject of differentials. 
was never better than a doubtful advantage, 
From a business point of view every euch 
arrangement had serious drawbacks, inss- 
much asits existence was calculated to die- 
turb the relations of nearly all cf the res- 
pondents with their customers. Nor had 
they much tofear from the absence of a 
differential.- Their mills in every instance 
were situate in Eastern Canada: the market 
there was indifferently cpen to sll and 
the conceded requirements of ihe publish- 
ers within the area did not exhaust their 
aggregated quotas of the Dominion sup- 
ply. A reasonably administered control, 
even without a differential, was accordingly 
not likely to impose upon any of them a 
serious exceesof burden. Indeed, co doubt- 


_ ful in the working of the control had tke 


advantage of a differential to any Eastern 


- manufacturer become that in.January, 1918, 
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these manufacturers by mutual agreement ` 
actually renounced as against each other . 
all claims competent to them in that 
regard. 


Very different was the position of the 
appellants inthis matter. To them a prop- 
er arrangement on the subject was of the 
essence, For them a differential worked 
no inconvenience. It did not involve even 
temporarily the transfer of a single customer 
toany competitor. But, eliminate differen- 
tial from the control, and there resulted an 
inevitable imposition upon the appellants, 
of a burden which, proportionately, greatly 
preponderated over that laid upon any other 
manufacturer, 


The explanation is geographical. The 
mills of the appellants were the only mills 
in the West, and the conceded demands 
for. newsprint of the Western publishers 
greatly exceeded any quota of the reserved 
supply properly assignable to them. But, 
ifany f.0.b, supply of newsprint was in 
point of final costs to be made commercially 
available, these demands of the publishers 
had necersirily to be met by the appellants 
alone. High Railway rates between East 
and West mide the delivered price of Eas. 
tern newsprint to Western publishers pro- 
hibitiva. Accordingly, if these publishers 
were to have their requirements met at the 
Dominion flat controlled rate—and it was 
the demandof Government that these should 
be so met—-the appellants had tə provide 
the supply. Hence the importance to them 
that from the execs3 of burden in the firat 
instance necessarily thrown upon them, 
should through a differential be relieved in 
due course by the other manufacturers. 


This excaptional position of the appel- 
lants, it does appear, was from the begin- 
ning in the minds of those concerned,and to 
it is traceable the difference in outlook 
and interest, which before long became 
observable, between the appellants on the 
one hand and the Hastern manufacturers on 
the other. And in the result their excep- 
tional position has meant much to the 
appellants, -ladeed, the lIsarned trial 
Judge took the view on the evidence 
to him that, during the years 1918 and 1919 
now in question, they were called upon by 
the Controller to supply and did supply to 
Western publishers at the controlled price 
more than their. proper quota to an extent. 
which involved them in a loss of $ 10,000 
a month, Prossibly this estimate of loss is 


generous, but, whether correct or not, it 
must, their Lordships think, be taken that, 
except to the degree to which relief is obtain- 
able by them in these proceedings, the 
appellants, during the period in question, 
will in relief of the respondents be left to 
bear to a preponderant extent the burden 
of the control. The learned Judge was im- 
pressed with the force of the appellants’ 
claim so regarded. “IfI could see my way 
clearly,” he said, “to compelling an adjust- 
ment of the plaintiffs’ claim by these defend- 
ants who shirked their fair share of the 
burden, I would do so without any hesita- 
tion. My difficulty lies in that I fear this 
Court has no jurisdiction so to do.” 


The control was brought about by means 
of Orders in Council passsd under the 
Oanadian War Measures Act, 1914, the 
Minister of Oustoms being the first 
Controller. He was appointed by an Order 
of the 16th April, 1917, which was in the 
following terms :— 

“His Excellency the Governor-General in 
Council, with a view to ensure to publish- 
ers of Oansdian newspapers an adequate 
supply of newsprint paper at reasonable 
prices, and under and by virtue of the 
power in that behalf conferrad by s. 6 of 
the War Measures Act, 1914, or otherwise 
vested in the Governor-General in Council, 
is pleased to make the following Roagula- 
tions respecting the price, sala, control; 
storags, distribution, export, transport, 
etc., of newsprint paperin sheets or rolls, 
and the same are hereby made and enacted 


accordingly :— 


“I. Tae Minister of Oustom3 is hereby 
authorissd and empowered to fix the 
quantity and price of newsprint paper in 
snestsor rolls furnished or to be furnished 
to the publishers in Oanada by the manu- 
facturers from the Ist day of March, 1917, 
to June lst, 1917, 


“2, The Minister of Oustoms is further 
authorised and empowered to make such 
Order or Orders as he may deem necessary 
or advisable for the distribution and 
delivery of such newsprint paper in sheets 
or rolls by the manufacturers to the pub- 
lishers. 


“3, All Orders and Regulations made by 
the Minister under this authority shall 
have the force of law, and shall be en- 
forced by such officer or officers as shall be 
appointed by Order in Council. 
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“4, Any person who contravenes or fails 
toobserve any of the provisions of this 
Order in Council, or any Regulation or Order 
made thereunder, shall be guilty of an 
indictable offence, and liable upon indict- 
ment and conviction to a fine not exceeding 
$ 5,000 or to imprisonment for any term not 
exceeding three years, or to both fine and 
imprisonment as specified ; and any director 
or officer of any Company or Corporation who 
assents to or acquiesces in the contravention 
or non-observance by such Oompany or 
Corporation of any of the provisions of 
these Regulations sball be guilty in- 
dividually and collectively with his Oom- 
pany or Oorporation, and with his co- 
directors or associate officers.” 


On the same day a second Order in 
Council was made, appointing Mr,R. A. 
Pringle, K O., as a Commissioner under the 
Inquiries Acts, to conduct an enquiry into 
and concerning the manufacture, sale, price 
and supply of newsprint within Oanada, 
and appointing him an officer under s. 6 


of the War Measures Act for the due en-- 


forcement of all Orders and Regulations 
made by the Minister of Oustoms under the 
Order just stated. The Minister of Oustoms 
{the term of whose authority was extended 
from time to time) made various Orders 
covering the period from the lst March, 
1917, to the 20th November, 1917, and on 
the 8rd November, 1917, Mr. Pringle was 
himself, by Order in Council of that date, 
appointed Controller, with full power to 
carry out all the terms and conditions of 
the Minister’s diferent Orders, and he was 


authorised to fix the quantity and prica of- 


newsprint paper and other classes of paper 
to be farnished by the manufactureras to 
the publishers in Oanada during the 
continuance of the war, the prices to be 
firat approved by the Governor in Oouncil. 
Mr. Pringle was further authorised and 
empowered to make such Order or Orders as 
he might deem necessary or advisable for 
the distributionand delivery of paper by 
the manufacturers to the publishers; and 
it was provided that all Orders and Regula- 
tions made by the Oontroller under that 
authority should have the force of law and 
should be enforced by such officer or 
officers as the Controller might appoint. 


Mr, Pringle made his first order as 
Controller on the 17th November, 
1917. It was operative for the period 
from the 20th November, 1917, tothe 20th 
January, 1918, It covered accordingly a 


portion of the two years to which the ap: 
pellants’ action relates, From time to time 
Mr. Pringle made other orders fixing prices 
for periods which together cover the whole 
two years of the appellants’ claim, but the 
orders made in relation to the period sub- 
sequent tothe 30th September, 1918, were . 
inform different from those which had 
previously been made. As this difference 
may have an all-imporiant effect upon the 
appellants’ claim attention will now be 
drawn to it in some detail. . 


All the orders which were made by the 
Minister of Customs and those which were 
made by Mr, Pringle down toand including 
an order made by him on the 30th August, 
1918, were in a form of which that last- 
mentioned may be taken as a type. It runsas 
follows:—“W hereas by Order in Council dat- 
ed 3rd November, 1917, Iam authorised and 
empowered to make such Order or Orders 
as Í may deem necessary or advisable for 
the distribution of paper by the manu- 
facturers to the publishers, and I am fur- 
ther empowered to fix prices (such prices to 
be subject to the approval of the Governor- 
in-Oouncil). 


“And whereas it has become necessary to 
fix prices to prevail from the date of the 
expiration of my order of the 27th day of 
June, 1918, fixing prices from lst July to 
lst September, 1918, 

“Now, therefore, under and by virtue of 
the powers given to me by the said Order 
in Oouncil of 3rd November, 1317, I do 
order and direct that the manufacturers of 
newaprint paper do supply to the naws- 
papers throughout Oanada, newaprint paper 
in rolls at the rate of $ 2°85 per 10) pounds, 
in car-load lota; $ 3°25 per IUO pounds in 
sheets in car load lots, and $ 3'50 par 100 
pounds in sheets in less than car-Joad lots 
of two tons and over, f.o b the mills of the 
vorious manufacturers, fora period of one 
month from the lst day of Saptember, 1918, 
to the Ist day of October, 1918, subject to 
the condition that ifthe price fixed by this 
Order is too high or too low there will bea 
revision of price from May lst, 1918, and the 
manufacturers or publishers will be 
required to pay into euch Ohartered Bank 
as may be designated by me any sum or 
sums of money which may ba found to be ` 
due by them owing to such revision. 


“And whereas under existing conditions | 
the supply of newsprint paper to Oanadian . 
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publishers is not proportionately distributed 


between them, and by reason of the fact 


that the prices fixed are lower than the: 


manufacturers are receiving from export 
business, I doorder that each manufacturer 


should bear his due proportion of the cost. 


so entailed in complying with above, and 


if arrangements are uot made between the, 


manufacturers for the pooling of such cost 
and for-adjustment between themselves in 
proportion to the percentage of their out- 
put supplied to Canadian publishers, then 
an accounting be made and the manu- 
facturers who have supplied a greater 
percentage of Canadian tonnage than prop- 
erly attributable to them shall be paid by 
the manufacturer or manufacturers sufici- 
ent to place them in the same position as 
the manufacturer or manufacturers who 
have not supplied their proper percentage 
of paper to the Oanadian publishers. 


-“I do further order that the manufac- 
turers shall when called upon furnish 
accurate figures showing the total tonnage 
of newsprint paper produced and shipped 
by them during such period as directed 
and the tonnage so produced and shipped 
for the Canadian market and export market 
respectively together with the pricee f. o. b. 
at the mills both for paper for export and 
paper for Canadian trade. 


“This Order is subject to approval. by 
the Governor in-Oouncil and is without 
prejudice to. such adjustment in price as 
may require to be made under Order of 
January 21st, 1918, as varied by Order in 
Council dated February 18th, 1918. 


“Dated at Ottawa this 30th day of August 
A, D. 1918. 
“(Signed) R. A, Pringle, 
“Oontroller.” 


The recital which follows the clause 
fixing prices, and the two ordering provi- 
sions which follows that recital, were refer- 
red to in the argument before the Board, 
and may bə conveniently referred to here 
as the differential clause. Upon that clause 
contained, as has been seen, in all the 
orders of control down to that of the 3Jth 
August, 1918, the appellants rely as sup- 
porting their case both in whole and in 
part. First of all, pointing out what seems 
to be trus that the clause embodies the 
pith of the provisions on the subject con- 
tained in Mr. Montgomery’s draft, they 
show upon the evidence that it was in no 


way owing to the presence there of these 
provisions that the draft did not become 
an agreement. The necessity for differen- 
tial provisions in any agreement to which 
they were to be parties was, they insist, 
never questioned by the other manufac- 
turers, who did not fail to appreciate their 
exceptional situation, a3 already explained. 
Upon these considerations, with the addi- 
tion of other converging circumstances, 
to which reference mus: later be made, 
ths appellants rested the submission which 
lies at the root of their present claim that 
in connection with what was throughout 
in effect an enforced reservation of news- 
print for the benefit of Oanadian publishere, 
the basison which it was in tho first in- 
stance negotiated and upon which during 
the period of the control it was enforced, 
whether so ¢xoressed or not, was that 
embodied in the declaration they seek, 


But they refer to the differential clause 
in these orders for a second and more 
limited purpose. After the manufacturers 
other than the appellants had arranged all 
questions of differentials up to Jauuary, 
1918, and after they had agreed, as has 
been seen, that there should bə no further 
differential as between themsslves, this 
question became one solely between the 
appellants on the one side and the remain- 
ing manufacturers on the other. The Oon- 
troller, sothe appellants say, accepted that 
position, and they point to an order of his of 
the 6:h August, 1918, which, expres:ly based 
upon the differential clause declared that 
the appellants were entitled to receive from 
the respondents therein named the differen- 
tials which bad been ascertained by the 
report of an accountant in respect of the 
period ending the 3lst December, 1917, 
andordered the amounts so ascertained— 
amounting in the aggregate to ove: $ 100,000 
—to be paid to the appellants, This order 
was appealed from as will later appear, 
but pending appeal that sum, no doubt 
largely because of the fear that non-pay- 
ment might jaopardizs3 their export licences, 
was paid by tho3e ordered to make it to 
the Controller direct, and $ 80,000 of it was 
in fact received from him by the appallants 
in December, 1918. 


Further reference to this payment of 


`- $ 80,000 must be made later—some adjust- 


ment in respect of itmay becalled for—but, 
apart from that, this order of the 6th 
August, 1918, quantifying the differential 
provisions of the orders with reference to 
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which it was made and in no way affected 
in principle by the modifications in it made 
on appeal, shows, as the appellants say; 
that so far at all events, as the supplies of 
newsprint made by them under the orders 
up to the 30th August, 1918, are concerned 
the declaration which they seek cannot be 
denied them, i 

But the orders of the Controller covering 
the period subsequent to the 30th Septem- 
ber, 1918, cannot be relied upon by the 
appellants in the same way. They were all 
of them different in form from the earlier 
orders, and the nature of the alterations 
made demands careful consideration. 


The first of these later orders is dated 
the 26th September, 1918, and covers the 
period of two months form the lst October, 
1918, to the lst December, 1918. That order 
was renewed from time to time, and may 
be taken as , the standard form 
governing the whole of the period in 
question in the action subsequent to the 
30tŁ September, 1918. It runs thue:— 

“Whereas by Order in Oouncil dated 3rd 
November, 1917, I am authorised and em- 
powered to make such order or orders as I 
may deem necessary or advisable for the 
distribution of paper by the manufacturers 
to the publishers, and I am further em. 
powered to fix prices: 

“And whereas it has become necessary to 
fix prices to prevail from the date of the 
expiration of my order of the 30th day of 
August, 1918; : 

“And whereas in my previous orders 
there was a provison that ifthe price fixed 
was too high cr too low there would be a 
revision of price from May lst, 1918, and 
the manufacturers or publishers would be 
required to pay into such chartered bank 
as might be designated by me, any sum or 
sums of money which may be found to be 
due by them owing to such revision. 

“Now, therefore, under and by virtue of 
the powers given to me by the said Order 
in Oouncil of 3rd November, 1917, I do 
order and direct that the manufacturers 
of newsprint paper within the Dominion 
of Canada (with the exception of the Fort 
Frances Pulp & Paper Co., Ltd ) do supply 
to the newspapers throughout Oanada, new- 
sprint paper in rolls at the rate of $3°45 per 
100 pounds in car-lcad lote; $3'2&4 per 100 


pounds roll news in less than car-load lote; - 


sheet news in car lots at $380 per 100 
pounds; sheets in less than car-load lots of 
two tons and over, $3'92 per 100 pounds—all 
tobe f.o. b. at the mills of the various 


manufacturers, for a period of two months 
from the first day of October, 1918, to the 
first day of December, 1918, subject to the 
condition that if the prices fixed- 
by this order are ahy time found upon 
investigation to be either too high or too 
low, there will be a revision of price from 
July Ist, 1918, and inthe eventof such 
revision the manufacturers or publishers 
will be required to pay into such chartered 
banks as may be designated by me, any 
sum or sums of money as may be found to 
be due by them owing to such revision. 

“The Fort Frances Pulp & Paper Go; 
Ltd., are entitled to the following prices:— 
Roll news in car lots at $365 per 100 
pounds f, o. b, mill; roll news in less than 
carload lots, $380 per 109 pounds 
f. o. b. the mill. These prices are, however, 
eubject toreduction in the event of the 
Fort Frances Pulp and Paper Oo., Ltd., 
being relieved of payment of duty on 
sulphite imported into Oanada, and also in 
the event of present freight rates on 
ground wood being reduced, and are 
subject to revision clause set out above. 

“The maximum commission for jobbers 
or other middlemen selling newsprint 
obtained from any of the manufacturers of 
newsprint in Oanada shall be as followe:— 
15c, per 100 pounds on ear load lots; 40 
c. per 190 pounds on less thsn car-load lots; 
60c. per ICO pounds in less than ton lots. 
The commiesion shall be added to the actual 
cost cf paper at the mill or at the 
warehouse, The co3t at tha warehouse will 
be the net mill price plus freight cartage 
and other reasonable nėce:sary expenses 
incurred in getting the paper to the ware- 
house. In billing customers these items and 
the commission shall be stated separately. 

“All of abcve prices shall-date from Ist 
July, 1918,and the publishers are required 
to pay to the manufacturers the difference 
between the prices fixed in my prior orders 
and the prices fixed in this order from the 
lst day of July, 1918, up to the present date, 

“All manufacturers will be required to 
supply paper to publishers as directed by 
myself as Controller in order io 
receive the benefit of this Order, 

“I do further order that the manufacturers 
shall, when. called upon furnish accurate 
figures showing the total tonnage of 
newsprint paper produced, sold and shipped 
forthe Oanadian market and export market 
respectively, together with the prices 
obtained f.o0.b. the mills, 

“Any parties desiring to appeal from 
this order to the Paper Oontrol Tribunal 
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will serve notice of such intention to appeal 
within thirty days of the date hereof. 


“Dated at Ottawa this 26th day of Septem- 
ber, A, D. 1918. 
“(Signed) R, A, PRINGLE, 
“Oontroller.” 


The differences introduced will be at once 
apparent. It is notable that the prices 
permitted to the appellants are now more 
generous than those allowed to the other 
manufacturers, But the most striking 
change ofall isin the omission repeated in 
all subsequent orders of the differential 
clause altogether. As to the real reason for 
this omission various inconsistent explana- 
tions were put forward, In the result no 
explanation completely convincing was 
forthcoming, and the matter is not one upon 
which their Lordships are at libarty to 
speculate. They must take the orders and 
determine the rights of the parties under 
them as they stand. 


Upon this the appellants seek to show 
that, so far at all events as Mr, Pringle was 
concerned, he did not regard the omission 
of the clause from the ordersas having 
affected in any way their position. - They 
point out that over the whole period covered 
by the orders they were being constantly 
called upon by the Controller to maintain 
a supply of newsprint to Western publishers 
far in excess of their proportionate share of 
Dominion requirements. From time to 
time, dissatisfied with existing conditions 
as to pric2s, they threatened to discontinue 
this excess supply, aud they were only 
induced to go on by assurances by and on 
behalf of the Oontroller that differentials 
would ultimataly be adjusted and paid. 
And the appellants point to two orders of 
his—the first dated the 17th July, 1919, 
and the second dated the 23rd January, 
1920, as significant in this connection, 
Neither of these orders, they admit, was 
effectiveassuch, The first because although 
its existence was notified by the Controller 
tothem, it was never promulgated; the 
second, because it was both dated and 
published by Mr, Pringle after his resigna- 
tion as Oontroller had in fact bean 
accepted. But the appellants point to both 
orders as being indicative of what in this 
matter of differential underlay the orders 
now under consideration. 


The order of the 17th July, 1919, was 
found amongst Mr. Pringle’s papers, after 


‘accounted for by the appellants, 


his death, signedand complete. Its first 
81x paragraphs arein terms identical with 


“the corresponding paragraps of the order 


of the 6th August, 1918; the sixth paragraph 
reciting—quite wrongly, of course—that 
each of the orders covering the period 
between January Ist and July Ist, 1919, 
contains the differential clause. 


The order ofthe 23rd January, 1920, is 
even more striking, in that while its recitals 
are in all respects the same as those in the 
order of the 6th August, 1918, no reference 
whatever is made to the order of the 17th 
July, 14919, and the effective order similar 
to that of the 6th August, 1918, proceeds on 
the narrative—again, of course, quite 
mistaken—that the differential clause is 
contained in all orders to date. 


Their Lordships the 
narrative of events. By Order in Council 
dated the 16th September, 1918, a Paper 
Control Tribunal was established to which 
appeals might be taken from any decision 
or order of the Oontroller ‘including 
expressly the Controller's order, already 
summarised, of the 6th August, 1918, The- 
other manufacturers accordingly duly pre- 
sented to the Paper Control Tribunal on 
appeal against the order of the 6th August, 
19 8,and that Tribunal by order of the 18th 
August, 1919, reduced the sum payable from 
$ 100,000 to $ 72,507 12 .$ 0,00 of the 
original $ 100,040 had been received by the 
appellants The resultofthe order of the 
Tribunal accordingly was that on this 
account they had been overpaid to the extent 
of $7,492°88 but no more. This the learned 
trial Judge found. 


return now to 


He describes what followed. Application 
wasmade to the Oontroller for an order 
directing repayment of that sum by the 
appellants, but he declined to make such an 
order, stating in effect that there would ba a 
much larger sum to become payable by the 
respondents to the appellants when his fur- 
ther order for payments of differentials would 
issue. The learned Judge, disclaiming 
jurisdiction himself to make any such 
order, refused in these proceedings to direct 
repayment either of these moneys or of 
some sulphide. duties allowed to the ap- 
pellants, subsequently rebated by Govern. 
ment, but not thereafter, as was alleged, 
The 
learned Judge, however, intimated that 
these sums would be sums to be adjusted 
ifany account in respect of any subsequent 
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period were by any Appellate Court con- 
ceded to the appellants. 


This privilege of the respondents was 
not questioned by the appellants at the 
hearing, the correctness of the terms in 
which the reservation was made by the 
learned Judge at the close of his judgment 
was not canvassed before the Board and 
the reserva:ion will remain present in their 
Lordships’ mind througout the case. 

On the 16th January, 1920, Mr. Pringle 
addressed to the Minister of Finance a 
letter which, whether so intended or not, 
was regarded by the Minister as a resigna- 
tion of his office of Oontroller. On the 
22nd January the resignation was accepted 
by a Committee of the Privy Council, and 
on the same day Mr. Ra. W. Breadner was 
appointed Controller, On the following 
day the 23rd January, 1920—Mr. Pringle, 
never perhaps havingintended to resign, 
and certainly in ignorancethat his resigntion 
had been accepted, promulgated his order 
of that date, to which reference has already 
been made. On the 29th January, 1920, 
Mr. Breadner'’s resignation was accepted, 
and the office of Oontroller was declared 
vacant. On the same day an Order in 


Council was made in the following terms :— . 


“His Excellency the Governor-General 
in Council on the recommendation of 
the Minister of Finance, is pleased to order 
and it is hereby ordered that until the 
publication of a proclamation by the 
Governor-Generai in Oounsil under the 
authority of The War Measures Act, 1914, 
declaring that war no longer exists, the 
Board of Commerce of Oanada shall :— 

“(a) Have, exercise and perform all 
powers, juriediction, authority and duties 
which were heretofore or are exercisable 
by the Oommissioner and Oontroller of 
Paper, provided that the Orders of the 
said Board with respect to newsprint paper, 
sulphate and sulphide, shall be effective 
and have the force of law as and when 
made and sha)l not require confirmation 
by Order in Council, nor shall the exercise 
by the said Board of any of the said 
powers or the performance by the said 
Board of any of said duties be subject to 
appeal except as by the Board of Commer- 
ce Act provided; 

“(b) Be appointed such Oommissioner 
and Oont:oller of Paper; . 

“(c) Have jurisdiction, power snd author- 
ity to direct, require and compel shipment 
by manufacturers of newsprint paper of 
such quantities of newsprint paper as, in 


the opinion of the Board, are necessary and 
can be provided from any paper mill or 
persons, place or places in Canada; 
“ (d) Have power and jurisdiction to 
order and direct that the breach or non- 
observance by any person or Corporation 
ofany order or direction which the said 
Board may make or give under authority 
of this order shall entail the same con- 
sequences and liability for the same 
penalties as are provided by e. 20, 
sub-s. (2), of the Combines and Fair Prices 
Act, including the cumulative responsibili- 
ty of co-directors and associata directors 
and officers of Companies and Corporations, 
and that all other provisions of law as to 
the jurisdiction of Courts and otherwise as 
to procedure to enforce orders as set forth 
in the said Acts shall apply to all matters 
hereunder; and shall have all powers and 
authority to continue and carry on to 
completion all business and proceedings 
now pending in the offica of the Oom- 
missioner and Controller of Paper.” 


The appellants took nosteps to have the 
order of the 23rd January, 1920, confirmed 
or ratified by either of Mr. Pringle’s suc- 
ce3sors in the office of Controller, or to 
have someorder to thelike effect by some 
Controller substituted for it. Mr. Pringle 
died on the 22nd January, 1$22. The Board 
of Commerce has ceased to function, and 
there is no Controller nowin existence, 
No application has apparently ever been 
made to Government to have ths office 
resuscitated,if only that the present claim 
still undisposed of might then be dealt 
with under the control prccadure, In the 
result there is in existence no order by any 
Controller for the yayment to the ap- 
pellants of any differentials in relation to 
the period in question in these proceedings, 
and it is upon that footing that the ap- 
pellants’ claim must bs dealt with and 
disposed of, 


Their claim is first of all put forward as 
one based upon an independent right to 
contribution from the respondents in res- 
pect of excess payments made by the 
appellants towards satisfaction of a statu- 
tory burden impesed upon them all in 
common, 


Their Lordships recognise the strengh 


‘of the general case made by the appellants 


on this head. They have already sum- 
marised it, and in their statement of the 
facts they have indicated the incidents in 
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the history which have impressed them. 
But their ‘Lordships cannot forget that 
their case, on this basis, is put forward 
“py the appellants only after they have to 
acknowledge that the constant attempts 
by the parties themselves to reach agree- 
ment upon it failed; also after their reliance 
upon Mr. Pringle’s assurances has turned 
out to be misplaced. Nor does it appear 
that the appellants at any time were either 
relying upon or supposed that there existed 
for their benefit any general underlying 
obligation to which recourse could be had 
if agreement could not be reached or if 
executive action was not forthcoming. 


As the result of it all their Lordships, in 
“agreement with both Courts in Ontario, 
have reached the conclusion that the 
general claim is not well-founded. For 
this purpcse their Lordships will assume, 
without analysing the exact wording an 
effect cf the orders, that they were effective 
to impose upon all the Oanadian manu: 
facturers as one body the obligation of 
satisfying the total demands of all the 
Oanadian publishera for newsprint over a 
given time; and they will further acsume 
that apart from the order some means 
exist by which the proper proportion 
of each manufacturer of those total 
demands can be ascertained, i. e., either 
by reference to the actual amcunt 
of newsprint sold by a ‘mill during 
the time or to actual production during the 
time or to possible production during the 
time or in some other way. Nevertheless their 
Lordships feel themselves unable to accede 
to the appellants’ claim. The right of 
contribution is a right in an individual to 
be recouped by those who have not parted 
with their full share the quantum of 
money or goods provided by him in excess 
of his share of a common liability. It is 
not a right to damages, which is the 
essence of the plaintifs’ claim; nor is it 
aright to participate in any profit which 
may have accrued -to the persons who have 
not borne their full share of the common 
burden. | So far as the appellents’ claim 
is based independently of the contro] orders 
that claim must, in their Lordships’ 
opinion, fail, 


In so far as their claim depends upon 
the contents of the control orders, it rests 
upon the exercise of a special executive 
power authorised by special legislation; 
and different considerations must apply to 
(a) the period before the lst October, 1918, 


and (b) the period subsequent tothe 30th 
September, 1918. 


What their Lordships have said with 
reference to the appellants’ general claim 
in regard to the latter period. There is no 
differential clause in any order relating to 
any portion of it, and the absence 
of the clause must be held to be 
fatal to the appellants, whatever 
may have been Mr, Pringle’s private or 
personal reservations on the subject. The 
special executive power was not exercised. 
Their Lordships are unabletoimply any 
such clause in the orders or, in its absence, 
to assign to the appellants rights against 


-the respondents which could only be 


justified by its presence. 


It now remains to consider whether the 
appellants’ claim in respect of the first 
nine months of the year 1918 is well 
founded. 


With regard to this period, the Con- 
troller’s orders, containing as they do the 
differential clause, are quite express as to 
the terms on which alone they were made. 
It was on the face of these orders clear 
that provision by any manufacturer of 
newsprint beyond his quota made in 
obedience to an order from the Controller 
would be adjusted by the account referred 
toin the clause, And, indeed, itis not 
now sericusly contended that any order 
actually made by the Controller himself 
with reference to this period and in the 
terms of his order of the 6th August, 1918, 
would on principle have been open to 
challenge. But itis said—and this is the 
ground upon which in respect of this 
period the appellants have so far been 
refused the eccount they claim—that here 
is acase of a liability not existing at 
common law, with a special and particular 
remedy forits enforcement prescribed by 
or in purauance of the enactment to which 
it owes its existence. In such a case the 
particular remedy must, it is contended, be 
followed ; no other is open, and reliance 
is rightly placed on Willes, J.’s well-known 
judgment in Wolverhampton New Water- 
works Coy. v. Hawksford (1)—where the 
rule is stated in rigid terms—and reference 
is also made to Lord Tenterden’s exposition 
in Doe & Bishop of Rochester v. Bridges (2) 


(1) (1859) 6 O. B. (N. 8.) 336; 28 L, J. O. P. 242; 5 Jur, 
(x. 8.) 1104; 7 W. R. 464; 120'R. R. 151. 
if (1831) 1 B. & Ad.847;9 L, J. K, B. 113; 35 R. R, 
(4 t 
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and to Lord Halsbury'’s comments upon 
the rule in Pasmore v, Oswaldtwistle Urban 
District Council (3). 


Now, their Lordships recognise fully the 
existence of this general rule, They recog- 
nise further that in the present case as 
was in fact shown by his order of August 
6th, 1918, the. Controller contemplated that 
he himself might take the account referred 
toin the differential clause, But while 
this procedure js doubtless within the 
terminology of the claus, and may even be 
directly pointed at there, the Board on any 
fair reading of its terms, are unable to find 
that the account must.be taken by the 
Oontroller or that it may not just as 
naturally be taken by any tribunal to which 
in ordinary course of law any manufacturer 
who is “long” may have recourse in order 
to have worked out against the other manu- 
facturers who are “short” the righs thereby 
secured to him. And in this connection 
their Lordships would refer to the decision 
of this Board in Fort Frances Pulp & Power 
Co. v. Manitoba Free Press Co, (4), where 
their Lordships with reference to just 
such asum as the $ 7,49288 already 
referred to ordered thosein the position of 
the present appellants to repay it to those 
in the position of the present respondente, 
as money had and received to their use, 
It is not without significance that the 
learned trial Judge, who refused any 
account to the appellants even in respect of 
this period was of opinion clearly for the 
same reasons, that it was beyond his juris- 
diction to order repayment of the $7,492°88, 
Their Lordships think that both he and 
the Supreme Oourt—who recognised that 
this portion of the appellants’ claim stood 
in a different position from the rest of it— 
were here under a misapprehension, and 
while recognising the compelling authority 
of the decisions cited in all circumstances 
to which they are applicable, their Lord- 
ships have reached the conclusion that the 
terms of the differential clause and 
account therein referred to are not such 
as to make them applicable here ; and that 
to the limited extent now to be stated the 
appellants may be given relief in these 
proceedings, 


In their Lordships’ judgment - an: order 


(311898) A. O, 387; 67 L. J. Q. B, 635; 78 L, T, 569; 
2J, P. 628, 4 
(4) (1923) “A, ©, 695, 


in the following terms would be appro- 
priate ;- 


1, A declaration that such of the re- 
spondents as supplied less than their proper 
share of newsprint to Oanadian publishers 
during the period from lst January, 1918, 
to 30th September, 1918, ara liable in term 
ofthe differential clause contained in the 
Oontroller’s orders in respect of that period 
to recoup to the appellants the sums lost 
tothem by reason of their own excess 
supplies, 


2, An account in accord with such 
declaration—the accounting parties, on the 
taking of such account being at liberty to 
bring in, by way of set-off, but not other- 
wise, any sums for which the appellants 
remain accountable to them or any. of 
them in respect of (l) the overpayment of 
$7,492 83 actually received by them under 
toe order of the 6th August, 1918, as cor- 
rected by that of the 18th August, 1919, 
and (2) any duties since rebated, for which 
credit was originally given to the appel- 
lants by the Oontroller in his said order 
of the 6th August, 1918, to the extent, if 
any, to which thess rebates ware not 
charged against the appellants by the 
Paper Oontrol Tribunal in arriving, by 
its said order of the 18th August, 1919, at 
the reduced sum of $72,507'12 as being 
alone due to the appellants, 


3. Payment by the respondents rega 
pectively in the amounts to be certified of 
the sum or of the balance, if any, found 
on the account, when taken, to be due to 
the appellants. 


There will be liberty, if the Supreme 
Court deems their presence tobe neces- 
sary on the taking ofthe account, to serve 
the defendants, E, B. Eddy Oompany, 
Limited, and the News Pulp & Paper 
Company, Limited, notwithstanding their 
dismissal from the action in the course of 
the hearing, with notice that the account 
has baen directed to be taken and that they 
are required to attend the proceedings. 


Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 
be allowed; that the judgment of the trial 
Judge, except insofar as it dismissed the 
action against the E.B. Eddy Company, 
Limited, and the News Pulp & Paper 
Company, Limited, and the judgment of 
the Appellate Division be discharged, and 
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that an order in the terms just stated -be 
made in lieu of the judgments discharg- 
ed. ‘ 


Appellants and respondents must each 
bear.their own costs of the proceedings in 
Oanada and of this appeal. The costs of 
the account now directed, if it be proceeded 
with, will be reserved to be dealt with by 
the Supreme Court, 


A. Appeal allowed, 


Solicitors for the Appellant:—Messrs. 
Lawrence Jones & Co. 

Solicitors for the Respondents:—Messrs. 
Blake & Redden, 


PRIVY COUNCIL. 

ApPEAL FROM TAB COURT or TAE LAHORE 
OONSPIRAOY OAsE TRIBUNAL. 
February 27, 1931, 

Present :—Viscount Dunedin, Lord 
Thankerton, Lord Russell of Killowen, 
Sir George Lowndee, and Sir Dinshah 
Mulla, 

BHAGAT SINGH AND OTSERS—PETITIONERS 
versus 
EMPHROR—Rgspronpent. 


Government of India Act, 1915 (6 & 6 Geo. V, Ch. . 


61), 88.65, 72, 84 (1) —Governor-General's power to make 
Ordinances—Power to decide whether ‘ emergency * 
existed and whether Ordinance was conducive to peace 
and good Government, whether vests in Governor- 
General—Jurisdiction of Civil Court to upset Governor 
General's judgment—Lahore Conspiracy Case Ordi- 
nance (IIT of 1980), whether ultra vires—Practice— 
Special leave to appeal—Criterion. 

The. power conferred on the Governor-General by 
8. 72, Government of India Act, is an absolute power, 
without any limits prescribed, except only that it 
cannot do what the IndianLegislature would be unable 
to do, although it is madeclear that it is only to be 
used in extreme cases of necessity where the good 
Government of India demands it. The Governor- 
General is the sole Judge of whether a state of emer- 
gency within the meaning of the said. section existed 
and his judgment could not be upset either by the 
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Board declaring that once the Ordinance was challeng- 
ed in proceedings by way ofhabeas corpus the Orown 
ought to prove affirmatively before a Court that a 
state of emergency existed, or by a finding ofthe 
Board—after a contentious and protracted enquiry— 
that no state of emergency existed, and thatthe Ordi- 
nance ran all that followed on it was illegal, [p. 416, 
col. 1. 

The Governor-General is also the sole Judge of 
whether the Ordinance did or did not conduce tothe 
peace and good Government of British India. [ibid.] 

It is not incumbent on the Governor-General, when 
promulgating an Ordinance under s, 72, Government 
of India Act, to expound the reasons which induced 
him to promulgate it. [p. 416, col. 2.] 

The Lahore Conspiracy Case Ordinance No. III 
of 1930 is not void merely because there is repugnancy, 
between the Ordinance and the constitution of the 
Lahore High Court. [ibid.] 

A state of emergency is something that does not 
permit of any exact definition :—It connotes a state of 
matters calling for drastic action which is to be 
judged assuch by someone, [p 416, col, 1.] 

It is an ordinary criterion applicable to all petitions 
for special leave to appeal to the Privy Council that 
leave willnot be granted where upon the face ofthe 
application it is plain that onthe merits it is bound 
to fail. [p. 415, col. 2.] 


Meesrs. Piit, K. C., H, Douglas} and S, 
Smith, for the Petitioners, 


Messrs. A. M. Dunne, K. C. and W, 
Wallach, for the Respondent. 


JUDGMENT. 


Viscount Dunedin.—This case does 
not fall within the strict rule that has 
been again and again laid down that this 
Board does not and will not act as a 
Tribunal of criminal appeal, because here 
the objection, if it were good, would go 
to the root of the jurisdiction. But it is 
subject to the ordinary criterion which is 
applied to all petitions for special leave to 
appeal, to wit, that leave will not be granted 
where upon the facs of the application it 
is plain that on the merits it is bound to 
fail. 


Now theonly case that is made here is 
thats. 72 of the Government of India Act 
did not authorise the Governor-General to 
make the order he did constituting a Special 
Tribunal for the trial of the offenders who, 
having been convicted, are now petitioners 
here; The 72nd section isas follows:— 


“72, The Governor-General may in cages 
of emergency make and promulgate Ordi- 
nances for the peace and good Government 
of British India or any part thereof, and 
any Ordinance so made shall for the space 
of not more then six months from its pro- 
mulgation, have the like force of law as 
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an Act passed by the Indian Legislature: 
but the power of making Ordinances under 
this section is subject to the like restric- 
‘tions, as the power- of the Indian Legis- 
lature to make laws; and any Ordinance 
made uuder this section is subject to the 
like disallowance as an Act passed by 
the Indian Logislature and may be con- 
trolled or superseded by any such Act.” 


The petitioners ask this Board to find 
that a state of emergency did not exist: 
That raises directly the question.who is 
to be.the Judge of whether a state of 
emergency exists. A state of emergency is 
something that does not permit of any 
‘exact definition :—It connotes a state of 
matters calling for drastic action which 
is to be judged as suchby someone. It 
is more than obvious that that someons 
must be the Governor General and he 
alone. Any other view would render 
utterly inept the whole provision, Emer- 
gency demands immediate action, and 
that action is prescribed to be taken by. 
the Governor-General. It is he alone who 
can promulgate the Ordinance, 


Yet, if the view urged by the petitioners 
is right, the judgment of the Governor- 
General could be upset either (a) by this 
Board declaring that once the Ordinance 
was challenged in proceedings by way of 
habeas corpus the Orown ought to prove 
affirmatively before.a Court that a state 
of emergency existed, or (b) by a finding 
of this _Board—after a contentious and 
protracted enquiry—that no state of emer- 
gency existed, and that the Ordinance with 
all that followed on it was illegal. 


- In fact, the contention is so completely 
without foundation on the face of it that 
it would beidle to allow an appeal to 
argue about it. 


It was next said that the Ordinance did 
not conduct tothe peace and good Govern- 
ment of British India, The same remark 
applies, The Governor-General is also the 
Judge ofthat. The power given by s. 72 
is an absolute power, without any limits 


prescribed, except only that. it cannot do. 


what the Indian Legislature would be 


unable to do, although it is made clear 
in extreme. 


that it is .only.to be used 
cases of: necessity where the 


3 i good Govern: 
ment of India demands it, _ i 
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It was urged that there was repugnancy 
between the Ordinance as passed and the 
constitution of the High Oourt of Lahore, 
and thatthe terms of s. 84 (1) make void 
the Ordinance because of such repugnancy. 
But, as soon as it is admitted, as Counsel 
candidly did admit, that an Act might be 
passed by the Indian Legislature under 
the powers ofs, 65in the same terms as 
the Ordinance the point as to repugnancy 
vanishes, 


Their Lordships must add that, although 
the Governor-General thought fit to ex- 
pound the reasons which induced himto 
promulgate this Ordinance, this was not 
in their Lordships’ opinion in any way 
incumbent on him asa matter of law. 


Their Lordships, for these reasone, have 
humbly advised His Majesty that this 
petition should be dismissed. 


A Petition dismissed. 


Solicitors for the Petitioners :—Messrs. 
Douglas Grant & Dold. 

Solicitor for the Respondent :—The Soli. 
cttor India Office, 


131 1,0, 1931 - 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First O1vin Appeat No. 20 B o 1930, 
December 12, 1930. 
Present :—Mr. Niyogi, A. J. O. f 
BHIMRAO AND ANOTHER— APPELLANTS 
VETEUS 
Musammat GANGA BAI—PLAINTIFE— 
f REBPONDENT, 

Hindu Law—Adeption—Widow—Adoption by minor 
widew—Onus of proof of free consent—Adoption in 
ignorance of rightsand without free advice—-Valid- 
ity. 

The mere fact that a Hindu male or female making 
an adoption is not a major within the meaning of the 
Majority Act, would not render the adoption invalid. 
The primary requisite for the validity ofan adoption 
by a minor widow isthat she is ofan age to com- 
prehend the nature of the adoption both as to its 
spiritual import and as to its effect on her civil rights, 
and thather actisthe result ofa deliberate choice 
based upon complete information respecting her rights 
and the disinterested advies of her elders. [p. 419, 
col, 2; p. 421, eol 1.}.] 

Baya Bai v. Bala Venkatesh Ramakant (9), Ran- 
ganayakamma v. Alwar Setti (11), Parvatava v, Fakir- 
naik (12)and Ghanshyamdas v. Laxmibai (13), relied 
on, 

Jumoona Dassya v. Bamasoondari Dassya (1), Sat- 
tiraju v.Venkataswami (2), Shivji Hasam v. Datu 
Mavji Khoja (3), Reade v. Krishna (4), Sri Virada 
Pratapa Raghunada Deo v. Sri Brozo Kishero Patta 
Deo (5), Rajendro Narain v. Saroda Soonduri (6), 
Mondakinit Dasi v. Adminath Dey (7) and Basappa v. 
Sidramappa (8), distinguished, 

Adoption is analogous to the acceptance of an 
onerous gift andif such agift is accepted by one 
who isa minor withinthe meaning of the Majority 
Act, a heavy burden would lie on the person who 
derives benefit from it of proving that the minor was 
fully informed of the nature-and effect of the accept- 
ance of the giftand that the act was the result of a 
spontaneous desire or the disinterested advice of 
elders. [p. 421, col. 2.] 

Soshinath Ghose v. Krishnasundari Dasi (14), Bal 
Gangadhar Tilak v. Shrinivas Pandit (15) and Valu- 
bhai v. Govind Kashinath (16), referred to. 

Adoption is not a compulsory religious dutyof a 
widow. [ibid.] 

Bamudoss Mookerjee v. Tarinee (17), Uma Sundari 
Debee v., Srobines Dabee (18) and Mutasaddi Lal v. 
Kundan Lal (19), referred to. 

A widow ofabout 16 yearsof age adopted the son 
of a separated brother of her husband. The deed 
was executed by her fatheras her guardian. She 
observed parda and there was nothing to indicate 
that she was literate or knew what her rights were. 
Her father whe could have givenher proper advice 
was indebted to the father of the adopted boy: 

Held, that the adoption was invalid. [p. 422, col. 2.] 

Messrs. M. B, Kinkhede and A. V. Wazal- 
war, for the Appellants. 

Mr. T. L. Sheode, for the Rospondent, 


JUDGMENT.—The suit out of which 
this appeal arises was originally framed 
as one for ejectment of a trespasser, but 
later developed into one for setting aside 
an adoption. 

One Ramrao died at Naturna, Taluq 
Morsi, Berar, on 20th September 1922, and 
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left surviving him two daughtere, his 
mother Musemmat Baija Bai and a widow 
Musammat Ganga Bai who is the plaintiff 
in the suit. Musammat Ganga Bai was the 
third wife of Ramrao, who at his death, was 
32 years of age. She, it appears, was mar- 
ried 5or 6 months before Ramrao’s death 
and was about 14 years old when her 
husband died. On 2nd January, 1924, 
Musammat Ganga Bai adopted Obhatrapati, 
who is the son of Bhimrao the separated 
brother of Ramrao. It has been found, and 
not’ controverted here, that Musammat 
Ganga-Bai was 15 years 11 months and 
days old when she made the adoption. An 
adoption deed was executed on 3rd January, 
1924, by Musammat Ganga Bai's father 
Daulatrao, who acted as her guardian, 
Bhimrao, defendant No. 1, acting as the 
guardian for his son Chhatrapati executed 
in turn a deed of maintenance on the same 
date in favour of Musammat Ganga Bai. 
Before long disputes sprang up in regard 
to the possession of the fields between 
Bhimrao and Musammat Baija Bai, Ramrao's 
mother, which culminated in the proceed- 
ings under s. 146, Oriminail Procedure 
Code, and terminated in the appointment of 
a Receiver. On 23rd April, 1924, Musammat 
Ganga Bais father Daulatrao made an 
application in the Oourt of the District 
Judge praying for the appointment of a 
guardian of Ohhatrapati’s property. The 
parties arrived atan agreement and Bhim- 
rao, defendant No. 1, was by consent 
appointed the guardian, Musammat Baija 
Bai having been aggrieved by the appoint- 
ment preferred an appeal in the Judicial 
Commissioner's Court against Bhimrao and 
Daulatrao. The appeal was dismissed on 
5th February, 1925, on a petition having been 
filed by one Deoman, who was acting as 
agent for Musammat Baija Bai, for permis- 
sion to withdraw the appeal, Musammat 
Baiji Bai died in June 1925.  Musammat 
Gangs Bai filed this suiton 5th October, 
1927, originally against Bhimrao defendant 
No. 1 alone, and later impleaded Uhha- 
trapati, defendant No. 2, in the suit. 

Tt is not necessary for the purpose of this 
appeal to enter on a detailed narrative of 
the pleadings made in the suit. It is 
sufficient to notice that both the parties 
pleaded that Ramrao left directions respect- 
ing adoption a day before he expired. Ae- 
cording to the defendants he bade his widow 
Musammat Ganga Bai to adopt Obhatrapati, 
who was alleged to have been expressly mens 
tioned by name. According to the plaintiff 
Musammat Ganga Bai, Ramrao prohibite 
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her from making any adoption, The defend- 
ants also pleaded that Musammat Ganga 
Bai had attained years of discretion and 
sufficient maturity of understanding to be 
able to form a rational judgment as to the 
effect of the adoption; this plea was denied 
by the plaintif. The factum of adoption 
was not disputed. The lower Oourt held 
that Ramrao gave no directions one way or 
the other, at his death, and that Musammat 
Ganga Bai had not attained years of dis- 
cretion to be able to form an independent 
judgment ás to the nature and effect of the 
adoption, It consequently declared the 
adoption invalid and decreed the plaintiff's 
claim. i 

The defendants Bhimrao and Chhatra- 
pati have preferred this appeal. It is con- 
tended on their behalf that in view of the 
admission made on both sides as to the 
directions respecting adoption, it is more 
probable that the directions were in favour 
of adoption than égainst it. The respond- 
ent has accepted the finding that there 
was no prohibition. Itappears to me that 
the nature of the admissions made Ly the 
parties in this behalf cannot by any means 
be a proper guide to the determination of 
the truth;itis not improbable that both 
parties set up false pleas to bolster up their 
respective claims. S me factsare relied on 
as indicating the probability in favour of 
the directions to adopt. They are: Ram- 
rao had already lost two wives one of whom 
presented him with daughters but no son 
and then hechose to marry a wife, presum- 
ably with the hope of begetting a son. As 
his daughters were minors, he saw no near 
prospect of having a grandson. There was 
2 boy Ohbhatrapati available in his own 
family and he would naturally like his pro- 
perty to devolve on him rather than his 
girl-widow, as the plaintif then was. These 
are undoubtedly circumstances which merit 
consideration, The decision has to rest, 
however, on the evidence in the case and 
the probabilities deducible from the evi- 
dence itself. 

Bhimrao is D, W. No.1, He deposes that 
he was sent for by Ramrao and was asked 
if he was willing to give his son in adop- 
tion. On his assent Ramrao is alleged to 
have said to his wife Ganga Bai that he 
himself would takethe boy in adoption if 
he recovered or else she should take him, 
Rajaram (D. W. No. 2), Dalpat (D. W. No.4, 
Govinda (D. W. No. 7), and Ganpat (D. W. 
No. 9), deposed to the same effect. Bhimrao 
(D. W. No. 1), is the father of the adopted 
poy Ohhatrapati and it was he who brought 
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about the adoption. Rajaram is the 
Watandar Patel for whom Bhimrao works 
as a substitute. Dalpat (D. W. No.4), is a 
kunbi of the village; there ig no reason 
why he should have been present at the 
time. Govinda (D, W. No. 7), is Bhimrao’s 
paternal aunt’s son. Ganpat (D, W. No, 9) 
is a teacher in a school which is managed 
by a Committee of which Rajaram (D. W. 
No. 2) is the President. The witnesses are 
all interested, directly or indirectly, in 
Bhimrao. They mention the name of one 
Baliram of Bhapki, who is represented a8 
having taken prominent part in the negotia- 
tions between Ramrao and Bhimrao; this 
man has not been examined, 

It is highly improbable that a man of 
32 having a young wife could have thought 
of an adoption after his recovery from 
illness, especially when he had offsprings 
by one of bis wives. ` The fact that the 
obsequies after the death of Ramrao were 
performed by his maternal relation Nathu 
proves that Ramrao was not on cordial 
terms with his ssparated brother Bhimrao, 
There ie, no doubt, evidence thet, after the 
funeral, the females of Ramreo’s family 
delivered their ornaments to Bhimrao. 
Much capital is sought to be made of this 
circumstance to show their confidential re- 
lations. Having regard to the fact that 
this evidence was introduced with the 
object of recovering some ornaments or 
their value from Bhimrao, it does not 
impress me much. The fact of the de- 
livery of ornaments has also been dis- 
believed by the lower Court. If Ramrao 
was anxious atall for a son as the defend- 
ants’ witnesees would have us believe, 
there was apparently nothing to prevent. 
Ramrao from making his adoption him- 
self; atany rate, he could have left his 
instructions in writing. Musammat Baija 
Bai's attitude of hostility.to Bhimrao and 
the long delay in adoption are circum- 
stances which militate against any express 
authority having been given by Ramrao. 
The defendents alleged that the adoption 
could not be performed on account of Pit- 
rapatksha, but this is so flimsy a reason 
that it does not merit ary serious considera- 
tion. It is remarkable that although mention 
as to the directions was made in the adop- 
tion-deed Ex, D 9,there is not a trace of it in 
the first written statement filed by Bhimrao ` 
on 15th August, 1928. This plea comes to 
light for the first time in the written state- 
ment filed by the minor on 11th December, 
1921, This written statement bears the 
signature of Bhimrao, who, and not the 
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minor Obhatrapati, could be credited with 
the knowledge of relevant facts. It is obvious 
that the plea of express authority by the 
husband was an afterthought introduced 
into the case as & makeweight, Having 
regard to the foregoing considerations. I 
have no hesitation in agreeing with the 
lower Oourt's finding that Ramrao Isft no 
directions respecting adoption. 


The plaintiff Ganga Bai is governed by 
the Bombay School of Hindu Law. In the 
absence of directions, prohibitory or man- 
datory, she was entitled to adopt anyone 
sheliked. The question is whether the 
adoption made was the outcome of an intel- 
ligent appreciation of her religious duty and 
its effects upon her civil rights. The learn- 
ed Advocate for the appellants argues that 
according to Hindu Law Musammat Ganga 
Bai had attained majority when she made 
the adoption, her age atthetime being ad- 
mittedly 15 years 1} months and 5 days. He 
relies on the text from Angir Samhita which 
is quoted by Ghosh in the Principles of 
Hindu Law, Vol. 186 page 1020. The text 
runs thus: “An old man of 80 years and a 
minor below the age of 16, women and diseas- 
ed persons have to perform only half of a 
Prayschitta.” 


Under s. 2, Majority Act, IX of 1878, the 
age of majority prescribed in that Act does 
not apply to matters relating to marriage, 
dower, divorce and adoption. It is, there- 
fore, urged that as Musammat Ganga Bai 
had according to Hindu Law, attained years 
of discretion, the adoption made by her was 
perfectly valid and unimpeachable, It should 

- be observed that there is divergence of opin- 
ion as tothe age of majority under the 
Hindu Law. In Jumoona Dassya v., Bama- 
soondari Dassya (1), it was held 
by their Lordships ofthe Privy Ooun- 
cil that a person at the age of 15 or 16 had 
attained the age of discretion according to 
the law prevalent in Bengal and as such be 
had the capacity to authorize his widow to 
adopt. In Sattiraju v. Venkataswami (2) 
the question came up for consideration and 
Sadasiva Ayyar, J., declared his opinion 
that the age of majority according to Hindu 
law commences on the completion ofthe 15th 
year. On theother hand in Shivji Hasam v, 
Datu Mavji Khoja (8), and Reade 


-(1)1 O. 289 at p. 295: 3 I. A.72; 3 Sar.602; 25 W.R. 
935; 3 Suth. P. O. J. 222(P. 0). 
(2) 40 Ind, Oas. 518; 40 M,925; 32 N. L, J, 119; 5 L. 


W. 603. 
(3) 12 B, HO, R. 281 at p. 290, 
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v. Krishna (4) the age of majority 
according to Hindu Law was held 
to be at the completion of the 


16th year. It, however, appears to me that 
the exact age of majority according to 
Hindu Law is not a matter of any import- 
ance. Widows who adopted in pursuance 
of an express authority to adopt were much 
below 15 and yet the adoptions made by 
them were held to be valid. The mere 
fact that a Hindumale or female making 
the adoption is not major within the mean- 
ing of the Majority Act, would not render 
the adoption invalid. In cases such as the 
present what has to be determined is whe- 
ther the adoption made by the widow was 
her own act, that is whether she acted on an 
intelligent appreciation of her religious 
duty and with full comprehension of its 


_consequences in relation to her own civil 


status and rights, 

It is urged for the appellants that it was 
sufficient to show thatthe widow attained 
puberty. Thia circumstance is pointed out 
as evidence of a desire on her part to havea 
son, It may beso; but whatis to be fur- 
ther examined is whether she made the 
adoption, with due regard to her own tem- 
poral interest from a sense of religious ob- 
ligation. I do not think it is reasonable to 
assume that a girl who was but a cere- 
monial wife to her husband would feel the 
urge of the spiritual consideration of sav- 
ing his soul from infernal torments. Even 
on the assumption that she had this feeling, 
it would still be necessary to prove that 
either she was aware or was informed of the 
effect of adoption on her temporal interests 
and that she had sufficient time for delibe- 
ration before performing an act which in- 
volved the surrender of her rights. Their 
Lordships of the Privy Oouncil in Sri Vi~- 
rada Pratapa Raghunada Deo v. Sri Brozo 
KishorePatta Deo (5) (at page 83*) observed; 

“4t may be the duty of a Oourt of Justice, 
administering the Hindu Law, to consider 
the religious duty of adopting a son as the 
essential foundation of the law of adoption, 
and the effect of legal cousequence, But it 
is impossible not to see that there are grave 
social objections to making the succession 
of property, and, itmay be, in the case of 
collateral succession, asin the present in- 
stance, on the caprice of a woman,subject to 


(4) 9 M. 391 at pp. 397 & 398 
(5) 1 M. 69; 31. A. 154; 3 Sar. 583 (P, O). 
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all the pernicious influences which interest- 
ed advisers are too apt in India to exert 
over women pcrsessed of, or capable of 
exercising dominion over, property.” 

In this case their Lordships were dealing 
with the question of assent by the sapindas. 
The observations are quoted to indicate that 
in purporting to discharge what is, in 
theory, a religious duty, temporal considera- 
tions are not to be ignored. As regards 
the assent of the sapindas their Lordships 
observe: “ Toauthorities an act implies 
the exercise of some discretion whether 
the act ought, or ought not, to be done,” 

“In that case onevidence their Lordships 
found that there was “ no trace of such an 
exercise of discretion.” These passages 
serve as useful guide in the decision of the 
present case, 

For the appellants, Rajendro Narain v. 
Saroda Soonduri (6), Jumoona Dassya v. 
Bamasoondari Dassya (1), Mondakini Dasi v. 
Adminath Dey (7) and Basappa v. Sidra- 
mappa (8) are relied on. The judgment 
reported as Rajendro Narain v. Suroda 
Soondari (6) does not contain full recital of 
facts. It appears thatthe question pertain- 
ed to an adoption by a minor widow act- 
ing under the authority of her minor hus- 
band. That was how it was understood in 
Jumoona Dassya v. Bamasoondari Dassya 
(1). In both these decisions it was held 
that a minor Hindu who attained years of 
discretion according to Hindu Law was com- 
petent to execute an instrument authoriz- 
ing an adoption. Theonly point in con- 
troversy in these cases was as to the capa- 
city of the minor to authorize the adoption; 
that question does not arise in the present 
case ; nor is the competency of the minor 
widow to perfom the religious ceremonies 
disputed. The twolast mentioned decisions 
also afford no guidance, since, in these cases, 
the widow was simply executing the 
mandate of her husbend. 

I now advert to the series of decisions in 
which the question aroze in the form in 
which it occurs here. In Baya Bai v. Bala 
Venkatesh Ramakant (9) their Lordships of 
the Bombay High Oourt were considering 
the question as tothe validity of an adop- 
tion made by a girl of 17 years of age. 
Westropp, J. made vary shrewd and perti- 
nent observations as follows: “ Looking at 
the effect of adoption upon the rights of 
a Hindu woman who succeeds to the pro- 


(6) 15 W. R. 548. 

(7) 18 O. 69. 

(8) 50 Ind. Oas. 736; 43 B. 481; 21 Bom, L, R. 217. 
7 B.E: 0. R. App. 1, ’ ie 
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perty of her husband, we should expect 
clear evidence that she was fully informed 
of those rights: and of the effect of the act 
of adoption upon them ;an act which re- 
duced her from the position of complete 
absolute mistress of her husband’s- move- 
able property, and tenant, for life at least, 
of his immoveable property, to a mere right 
of maintenance: Dhuram Das Pandey v, 
Shama Sundari (10). 

“ Hindu women should be shielded from 
eajolery and undue influence with nearly 
all the jealous strictness with which the 
rights of a minor or other person not sut 
juris are watched, not an iota of which 
strictness should beabated in the instance 
of a widow just emerging from infancy, as 
was the case with the appellant at the time 
of thealleged adoption. Some relexation 
of this strictness would, of course, be al- 
lowable in the case of a Hindu woman whore 
husbsnd has directed that she should adopt. 
She is then under atleast a moral duty to 
adopt, and the sct of adeption by her is one 
which may justly be expected. It is 
different in the care of a woman whose 
husband leavesno such direction, because 
the act is one in derogation of her own right 
and not jn obedience to any order of her 
husband, and especially eo in this case, in 
which the husband, from an anxiety to pre- 
serve his estate intact for his wife, has pesi- 
tively refused to adopt. If the conscience 
of the Court were satiefied that the widow 
voluntarily performed the ceremonies 
absolutely essential for adoption, and had 
been previously fully informed, first, of 
her rights, and secondly, that the effect of 
an adoption upon them would be wholly 
to divest her of those rights and to reduce 
her to a maintenance, it would be the duty 
cf the Gourt to uphold that ect of adoption 
supposing the law to bethata widow may, 
at this side of India, adopt a son without 
the express authority of her husband,” 

In Ranganayakamma v. Alwar Seiti (11) 
(at p. 221,* it was observed: 

‘Though under Hindu Law a minor might 
make a valid adoption for the spiritual 
benefit of her husband, yet there must 
be cogent evidence to show that she did 
so under the intelligent and disinterested 
guidance of ker legal guardian seeking 
bona fide to provide for a spiritual neces- 
sity with due regard to her interest so far 
as it is compatible with such necessity.” 

(10) 3M, I. A, 229; 6 W. R. 43; 18ar 271; 1 Suther, 
139 (P. 0). - 

(11) 13 M. 2l4at p. 221. 
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“In Sattiraju v: Venkataswami (2) Sada- 
Biva Ayyar, J., remarked: “I am clear 
on the Hindu Law that it is only the 
widow's discretion exercised after she 
attains majority and is thus capable of legal 
discretion in civil matters that can validate 
the adoption made by her to her husband.” 

In Parvatava v. Fakirnaik (12) at page 
310* Macleod, O. J., observed: “It is 
not entirely a question of intelligence, 
A girl of 12 may be exceptionally intel- 
ligent, but it is more a question of her 
power to resist the influence which her 
elders will exercise, and must naturally 
exercise, over her actions. However in- 
telligent she might be, she would not be 
likely to withstand the inducements put 
forward and the persuation exercised in 
order that she should adopt a person 
according to the wishes of her elders.” 

The same view was expressed in Ghan- 
shyamdas v, Laxmibai (13). 

It would thus appear that the primary 
requisite for the validity of an adoption 
by a minor widow is thatshe is of an 
age to comprehend the nature of the 
adoption both as to its spiritual import 
and as to its effect on her civil rights, 
and that her act is the result of a deli- 
berate choice based upon complete in- 
formation respecting her rights and the 
disinterested advice of her elders. In 
law, an adoption isa gift. Manu says: 

“He whom his father or mother gives to 
another as his son provided that the donees 
have no issue is considered as 
a songiven”: see Mayne’s Hindu Law, 
page 137, Edition 9. 
Neither the spiritual merit nor the 
legal rights and obligation can flow from 
an adoption unless there is gift and ac- 
ceptance. Among Shudras religious care- 
monies are not essential: see Soshinath 
Ghose v. Krishnasunderi Dasi (14) and Bal 
Gangadhar Tilak v. Shrinivas Pandita(15). 
Nor even among the twice-born classes 
when the adopted son belongs to the same 
gotra as the adoptive father: see Valubhai 
v: Govind Kashinath (16) and Bal Gan- 
gadhar Tilak v. Shrinivas Pandit (15). 


.(12) 64 Ind. Oas. 899, A. I. R. 1922 Bom, 105; 46 B. 
307; 23 Bom. L. R. 1075. 

(18) 70 Ind. Oas. 955; A.I. R. 1922 Bom. 218; 24 
Bom. L. R.726. 

(14) 6 O. 3R1; 7 I. A. 250; 7 O. L. RB. 313 (P. 0.) 

(15) 29 Ind, Oas. 639; A.I. R. 1915 P.U. 7; 420A. 
135; 39 B. 441; 13 A. L.J. 570; 19 0. W.N. 529; 17 
Bom. L. R. 527; 220. L. J. 1; 29 M. L. J. 34; 18 M. 
L. T. 1; (1915) M. W. N. 484; 2 L. W. 611 (P, C). 

(16) 24 B. 218; 1 Bom. L. R. 770. 
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Among all classes gift and acceptance are 
indispensable to the validity of the adop- 
tion. The essence of the adoption lies 
in the secular act of givingand receiving; 
if so the adoption must be judged in the 
light of those legal considerations which 
arisein case of any secular form of gift. 
Acceptances of the gift of a person involves 
the surender of civil rights by the accept- 
ing widow. It is, therefore, analogous 
to the accsptance of an onerous gift and 
if such a gift is accepted by one who isa 
minor within the meaning of the Majority 
Act, a heavy burden would lie on the 
person who derives benefit from it of 
proving that the minor was fully informed 
of the nature and effect of the acceptance 
of the gift and that the act was the result of 
a spontaneous desire or the disinterested 
advice of elders. Too much stress is laid 
on the religious aspect of the adoption 
and it is considered to be irrevocable 
because certain prescribed ceremonies 
are performed. This impression lends 
wide scope for the depredations of design- 
ing and unscrupulous persons on the legal 
rights of the minor widows. That adop- 
tion is not a compulsory religious duty 
is obvious from the fact that a widow is, 
notwithstanding her husband's directions, 
not bound to adopt : sse Bamudoss Mooker- 
jee v. Tarinee (17), Uma Sundari 
Debee v. Srobinze Dabee (18) and Muta- 
saddi Lal v. Kundan Lal (19). 

Turning to the facts of this case it would 
appear that Musammat Ganga Bai be- 
longs to the Patel Deshmukh Oommunity 
among whom the females observe parda. 
There is evidence that she herself observ- 
ed parda, She was born in a poor family 
and had been married about six months 
bsfore her husband's death. There is 
nothing to indicate that she reczived any 
education or that she was even literate. 
Evenafter marriageshe did not continuously 
live with her husband. A girl of 16 years 
situated as she was could not be presumed 
to be conscious of her own civil rights so as 
to be competent to judge the consequence of 
the legal step she took in adopting the boy. 
One would naturally expect that she would 
get proper advice from those who are in- 
terested in her welfare; indeed her father 


(17) 7 M.I.A. 169 at p. 190; 1 Sar. 616 (P. O.). 

(18) 7 6.288; 9 O. L. B.83. 

(19) 28 A. 377; 33 I. A, 55; 3 A. L. J. 246; 8 Bom. L. 
R. 371; 16 M. L. J. 174; 1 M. L. T. 93 (P. O.) 
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Daulatrao would be the person to give 
disinterested advice. Curiously enough 
this man has not been examined in the 
case. The materials on record indicate 
‘that Daulatrao wasin very poor circum- 
stances owning 2 or 3 acres of land. It 
appears. that he was drawn into the affair 
by Bhimrao who invited him by a letter 
Ex. P-2. 

The letter is undated, but it appears 
to have been written some time prior 
to the adpotion, Daulatrao had executed 
a mortgage for Rs. 300 in favour of one 
Sitaramji Ukandaji on 18th June, 1920: 
Ex. P-10. He did not pay a single pie 
towards the discharge of this debt until 
7th January, 1924, that is, five days after 
the adoption, when suddenly he is found to 
have paid offsuch a large sum as Rs, 700, as 
is evident from the receipt of that date, 
Ex. P-9. No doubt this receipt was pro- 
duced at a late stage, but the delay in its 
production is no ground for believing 
that the receipt is false, since it bears 
Sitaramji’s signature. 
leading part in the execution of the adop- 
tion deed, which he signed as guardian 
for his daughter. Balaji (D. W. No. 8) states 
that he gave all the particulars regarding 
the contents of the adoption deed. Then 
again it was Daulatrao who made the 
application for the appointment of a 
guordian of Ohhatrapati’s property: see Ex. 
D-2, It was he who accepted the deed 
of maintenance on behalf of his daughter. 
It also appears thatit was he who purchas- 
ed the stamp on which the adoption deed 
was scribed. Withholding of a man who 
had figured so conspicuously in the transec- 
tion from the witness-box is highly signi- 
ficant. Bhimrao owed en explanation res- 
pecting Daulatrao’s absence, but no ex: 
planation has been vouchsafed. It must 
pe observed that Musammat Baija Bai, 
Ramrao’s mother, had all along been 
strenucusly contesting the adoption. In 
fact she was the guardian de jure to Musam- 
mat Ganga Bai and not Daulatrao. Daulatrao 
seems to have been requisitioned to keep 
Musammat Baija Bai at bay. Musammat 


Baija Bai fought up to the Judicial Oom- 


missioner’s Court. In the end, however, an 
application was made by Deoman, her 
mukhtiar, for permission to withdraw the 
appeal: Ex. D-5, An’ affidavit sup- 
posed to have been sworn to by Musam- 
mat Beija Bai, (Ex..D-13) has been pro- 
duced. The very nature of the con- 
tents of this affidavit arouses suapicion 
regarding its genuineness, In any case 
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the question, -whether the adoption is 
binding upon Musammat Ganga Bai or 
not, does not depend upon the admission 
of the adoption by Musammat Baija Bai 
or anybody else, : 

The outstanding fact is that Bhimrao 
brought about the adoption. His peculiar 
relation with Musammat Ganga Bai and 
his commanding status in the village 
placed him in a position of great in- 
fluence, and itis found that he was the 
man most benefited by the transaction. 
It is transparent that the expenses of 
adoption also were defrayed by Bhimrao, 
although he doesnot frankly admit the 
fact. The truth, however, leaks out from 
the lips of D. W. No 5, the photographer, 
in the statement that his bill was paid 
by Bhimrao. It was for him to explain 
why it was that Nathu performed the 
obsequies, but he has ventured none. At 
any rate, it was expected that he would 
bring home to Musammat Ganga Bai the 
implications of the adoption respecting 
her civil rights. He, however, in the 
witness box admits: “Musammat Ganga 
Bai did not consult any elders in his pre- 
sence, I did nottell her that she would 
divest herself of her property by adop- 
tion. Nobody explained in this way ia 
my presence.” 

From the aforesaid facts it is evident 
that Musammat Ganga Bai was quite 
ignorant of hor rights and that she was 
an unconscious party to an act which was 
nothing short of a complete self-effacement. 
The onus of establishing affirmatively 
that no domination was practised, but 
that Musammat Ganga Bai was ecrupu- 
lously advised in the independence of a 
free agent, has not been discharged. I 
am, therefore, led to the irresistible con- 
clusion that Musammat Ganga Bai had 
been cajoled into making the alleged 
adoption by being kept in ignorance of 
her rights and the effect of the adoption. 
An adoption of this nature cannot stand 
in any Court of Law. 

The next question is as to mesne pro- 
fits for 1924-1925. In the plaint’as originally 
framed no relief was claimed in regard 
to the mesne profits for 1924-1925, An ap- 
plication was made for amendment on’ 
14th September, 1929, when the claim 
was barred by time. The plaintif ex- 
plained by pleading ignorance about tuo 
profits having been withdrawn by Bhim- 
rao from the custody of a Receiver. It, 
howėver, appears to me that it was. the 
duty of the plaintiff to inspect the record 
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of the case before instituting the suit. 
There was undoubtedly negligence on the 
part of the plaintif. The amendment 
which has been allowed has deprived the 
defendants of the valuable plea of limita- 
tion. Iam, therefore, of opinion that the 
` plaintiff is not entitled to recover mesne 
profits for the year 1924-1925. 

The result is that the decree is modi- 
fied by rejecting the claim for mesne pro- 
fits for the year 1924 25. In other res- 
pects the lower Oourt’s decree is affirmed, 
The appellants will pay the costs of the 
respondent in this appeal and will be en- 
titled tocosts in regard to the claim al- 
lowed in this appeal. Costs in the lower 
Oourt will be paid by the parties in pro- 
portion to the amount decreed in the 
Court. 

The suit out of which this appeal 
arose was filed in forma pauperis. The 
Oourt-fees on the claim decreed against 
the defendants will be ‘recovered by the 
Collector from the defendants. A copy 
of the lower Court's decree containing the 
order about recovery of Court-fees which 
was not entered therein will now be enter- 
ed and sent to the Oollector under 
ne DAB, r. 14, Civil Procedure Oode, 

A. Order accordingly, 


. NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
O1vit Revision No. 16 oF 1929. 
November 29, 1930. 
Present:—Mr, Staples, A J.O. 
_ ABDUR RAHMAN KHAN—APPLIOANT 
; versus 

Musammat KULSU MBI—Non-Apetioant. 

Civil Procedure Code (Act V of 1908), s. 92 ~ Scheme 
‘—Provision forremoval of trustee on application— 
Validity. 

If a clause provides for the removal of a trustee 
on an application,that clause is invalid for it goes 
right across the provisions of s.92. In order to 
remove a trustee a suit hasto be filed with the 
‘sanction of the Advocate-General. 


Abdul Hakim Baig v. Burramuddin (1) and Veera- 
raghavachariar v, Advocate-General, Madras (2), 
followed. 

Oivil revision from an order of the Addi- 
tioaal District Judge, Jubbulpore, dated 
the 24nd January, 1923, in Oivil Suit No. 
58 of 1921. : 

Mr.M. Y. Shariff, for the Applicant. 

Mr, Abdul Razak, for the Non-Applicant, 
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ORDER.—The point to be determined 
in this application is whether the applicant 
can execute the decree passed in Oivil 
Suit No. 58 of 1921, or whether he must 
bring a separate suit under s. 92, Oivil 
Procedure Code, a3 held by the lower Court. 
There is no published ruling of this Court 
in the matter, and the lower Court has 
followed Abdul Hakim Baig v. Burramud- 
din (1), In that case the question has been 
very fully considered, and I am in respect- 
ful agreement with what has been held 
therein. I would also pointout that this 
decision has again been upheld in Veerara- 
ghavachariar v. Advocate-General, Madras 
(2). The decision in Damodharbhat v. 
Bhogilal (3), on which learned Counsel for 
the applicant relies was passed under the 
old Civil Procedure Code and s. 539 of that 
Code has now been amplified in s. 92 of the 
present Code, The Madras decisions in 
Abdul Hakim Baig v. Burramuddin (4) and 
Veeraraghavachariar v. Advocate-General, 
Madras (2) are under the present Code. 


Reference was made toa decision of this 


Court in Ramu v. Puna (4); but that case 
followed Prayag Doss Ji Varu v. Tirumala 
Srirangacharlavaru (5) which was alao a 
decision under the former Oivil Procedura 
Oode and this case has been considered in the 
Veéeraraghavachariar v. Advocate General, 
Madras (2). As regards the direction in 
appellate judgment of Findlay, J.O, and 


“Prideaux, A. J. O., in the present case that 
-if Musammat 


Kulsumbi failed to spend 
the balance in the manner directed, she 
should be liable to removal from her posi- 
the Cours, I 
would point out as already pointed out by 
the Judge of the lower Oosurt, that this has 
not been embodied in the decree and fur- 
ther with all due respect, I would hold that 
For this 
I would quote the following passage from 
Abdul Hakim Baig v. Burramuddin (1) 
at page 586*: “if a clause provides 
tor the removal of atrustes on an appli- 
cation. that clause is invalid forit goes 
right across the provisions of s, 92, Ia 
order to remove a trustee a suit has to be 


filed with the sanction of the Advocate- 


General. 

(1) 95 Ind. Cas, 720; A.I.R 1926 Mad. 559; 49 M. 
580; (1926) M. W.N. 226. 

(2) 106 Ind. Gas 665; A. I. R. 1927 Mad. 1073; 51 M. 
31; (1927) M. W. N. 816; 39 M.L. T. 422; 26 L., W. 
728; 53 M. L. J. 7192 (F.B). 

(3) 24 B. 45; 1 Bom. L. R. 509. 

(4) 94 Ind. Gas. 326; A. I. R. 1926 Nag. 326; 9 N. L. 


J. 26, 
(5) 28 M. 319; 15 M. L. J. 133. 
*Page of 49 M.—| Ed.] 
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I, therefore, uphold the order of the lower 
Court and dismiss this application with 
costs. I fix Pleader’s fees at Rs. 75. 

A, Application dismissed, 


NAGPUR JUDICIAL COMMIS- 
i SIONER’S COURT. 
FULL BENCH. 
-Orvint Revision No. 571 oF 1929. 
November 19, 1930. 
Present :—Mr. Macnair, J. O., 
Mr, Jackson, A. J. O.,and Mr. Subhedar. 


A, J. O. 
NILKANTHRAO— APPLICANT 
versus 
JAGNATH— Non-Aprioant. 

C. P. Municipalities Act (II of 1922),s. 176 (2) (i) 
—Judge deciding election dispute, whether persona 
dosignata—J udicial Commissioner's Court's power to 
revise orders. 

A Judge decidingan election dispute under the 
rules made under s.176(2) (4), O.P. Municipalities 
Act, acts as a Civil Court and not as a persona 


designata and the Judicial Commissioner’s Court has | 


jurisdiction to revise orders passed by Subordinate 
Judges of the First Olass on Municipal election 
petitions. [p. 426, col. 1; p. 429, col. 1.] 

Narendra Nath Sinha v. Nagendra Nath (5), Shyam 
Chand Basak v. Chairman, Dacca Municipality (6), 
Nishi Kanta Chaudhiry v, Gopeswar Chatterjee (7), 
Bhuban Mohan Basak v. Chairman, Dacca Municipa- 
lity (8), Bhaishankar Nanabhai' v. Municipal Cor- 
poration of Bombay (9), Chunilal Virchand vi Ahmede 
abad Municipality (10), U Po Thin v. N, N. Burjor- 
jee (11), Suraj Narain v. Jang Bahadur (12) and 
Abdul Rahman v. Abdul Rahman (13), distinguished, 

Balaji Sakharam v. Merwanji Nowroji (14), dis- 
sented from. 

Parthasaradhi Naidu v. Koteswara Rao (1), Rama- 
swami Goundan v. Muthu Velappa Gounden (18) and 
Ahmad Thambi Maracayar v. Basava Maracayar (19), 
followed. 

R.A, Aziz v. Kilyoboy (2) and National Telephone Co, 
Ltd. v. His Majesty's Postmaster-General (3), referred 


to. 

Per Jackson, A. J. C-—Under s. 52-B è (2), Govern- 
ment of India Act, the validity of rules made under 
s. 176 (2) (4), ©. P. Municipalities Act, cannot be 
questioned onthe ground that such rules do not 
relate to a transferred subject and toquestion the 
rules as invalid for any part of the purpose for 
which they are framed is as much prohibited by s. 
52-B, sub-s. (2), as to question them as wholly invalid, 
[p. 428, col. 2; p. 429, col. 1.) f 

Oivil revision froman order of the First 
Olass Sub-Judge, Bhandara, dated the 5th 
October, 1929, in Miscellaneous Judicial 
Case No. 3 of 1929, 

ORDER OF REFERENCE TOA 

FULL BENCH. 


Jackson, A.J. C.—This is anfappli- 


cation for revision of an order by the 
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Subordinate Judge of the First Olass, 
Bhandara, upholding the election of the 
non-applicant to the Bhandara Municipal 
Committee. The jurisdiction of this Court 
to revise such an order is challenged. The 
rules under s. 176 (2) (i), O. P. Municipali- 
ties Act, which empower Subordinate 
Judges ofthe First Olass to hear election 
petitions, are made by the Local Govern- 
ment (Ministry of Local Self-Government), 
which has power to deal only with trans- 
ferred subjects. The powers of Oivil 
Oourts, however, area reserved subject; and 
it is argued that Subordinate Judges can- 
not be empowered as such by the rules 
made by the Ministry of Local Self-Govern- 
ment if they are not empowered as Judges 
of Oivil Courts then this Oourt has no 
power of revision. : 

As the question is of some importance, 
and as I underatand that itis to be raised 
before the Judicial Oommissioner in a case 
fixed for hearing on 17th October, 1930, I 
consider it desirable that it should be 
decided by a Bench and not by two Judges 
sitting separately. 

The question I refer to the Bench is: 

“Whether the:?Judicial Commissioner has 
jurisdiction to revise orders passed by 
Subordinate Judges of the First Olass on 
Municipal election petitions, 

Messrs. N, M. Gadre and R. N. Padhye, 
for the Applicant. 

Mr. Y. V. Jakatdar, for the Non-Appli- 


cant, 
OPINION. 

Macnair, J. C.—The question refer- 
red to the Full Bench is whether the Judi- 
cial Commissioner's Oourt has jurisdiction 
to revise orders passed by Subordinate 
Judges of the Firet Class on Municipal 
election: petitions. Under the rules made 
under s, 176 (2) (îi), O. P. Municipalities Act, 
1922, jurisdiction to decide disputes relating 
to the election or selection of Presidents, 
Vice-Presidents or members of Municipal 
Oommittees is conferred on “the Court of 
original civil jurisdiction not below the 
rank of the Oourt of the Subordinate Judge 
of the First Olass having ordinary jurisdic- 
tionin the area to which the dispute re- 
lates,” 

The decision of the question referred to 
the Full Bench depends on whether a 
Subordinate Judge deciding a dispute 
under the above rules acts as a Oivil Court 
or as a persona designata. 

I; is argued that if the rule confers 
jurisdiction on a Subordinate Judge when 
acting as a Oiyil Oourt, it is ultra vire 
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because the rule-making authority, namely, 
the Local Government (Ministry of Local 
Self-Government) has no power to confer 
jurisdiction on a Civil Oourt, the powers of 
Civil Courts being included in the pro- 
vincial subject of administration of justice, 
which is a reserved and not a transferred 
subject. “Section 52-B, sub-s. (2), Govern- 
ment of India Act, however applies and 
for the purposes of this case runs as fol- 
lows : 

“The validity of any order made or ac- 
tion taken......... by a Governor acting with 
his ministers shall not be open to question 
in any legal proceedings on the ground 
that such order or action...... does not 
relate to a transferred subject 

It is conceded that this saves the validity 
of the rules made under s. 176 (2) (4), O. P. 
Municipalities Act,1922, butit is argued that 
therules will only be valid so as to confer 
jurisdiction on the Judges of the Oivil 
Oouré mentioned therein as persona 
designata because the Governor acting 
with his Ministers cannot confer jurisdic- 
tion on them as Oivil Oourts. It is suffi- 
cient to say that if the rules confer a 
jurisdiction on a Judge only when acting 
as Oivil Oourt, they confer no jurisdiction 
on that Judge acting as persona desig. 
mata. ` 

In Parthasardhi Naidu v. Koteswara Rao 
(1) Schwabe, O. J., gives the meaning of per- 
sona designata, when the words are used in 
connexion with the question under consider- 
ation, as & person selected to act ina matter 
in his private capacity and not in his capa- 
city as Judge. It is possible that the Legisla- 
“ture might intend to select a person to act in 
a matterin his private capacity, Obviously 
to ensure that the person selected might 
always be available, it is frequently desir- 
able to describe such person as the holder 
of a Government office. Thus the fact that 
the person selected is described as the Judge 
of a particular Court does not make it cer- 
tain that heis not selected to act in his 
private capacity. If, inthe rule I am con- 
sidering, the person selected had been de- 
scribed asiJ ud ge ofja Court, the digcuasion of 
the interpretation of a similar description in 
reported cases such as R, A. Aziz v. Kilyo- 
boy (2) and Parthasaradhi Naidu v. Kotes- 
wara Rao (1) would have been of assistance; 
but these rules confer power not on a Judge 
but on a Oourt and, as Mr. Padhey has 

(1) 78 Ind. Oas. 98; A. I R. 1924 Mad.561; 47 M. 
369 at p. 373; 46 M. L. J. 201; 19 L. W. 402; (1924) M. 
W.N. 272. (E. B.). 


(2) 98 Ind. Cas. 902; A. I. R.1927 Rang. 1; 4 Rang. 
304; 5 Bur, L, J, 117 (F. B.). 
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pointed out, where the word “Gourt” is 
used, the question must be considered in a 
very diferent manner. When a Judge is 
acting in his private capacity, he is not a 
Court, and it appears to me that the rules 
empower the Subordinate Judge to act only 
as a Civil Court. 

In my opinion, the following words of 
Lord Moulton in National Telephone Co. Ltd. 
v. His Majesty's Postmaster-General (3) at 
pages 559 and 560* are directly applicable: 
“The sole question therefore for decision 
is whether the Railway and Canal Com- 
mission, when acting under the powers of 
the section quoted above, are acting as a 
Court. Tomy mind the language of the 
section leaves no room for doubt on this 
point. The matter is referred to ‘the 
Railway and Canal Oommission’ i, e, to a 
well-known Court named by the statutory 
name. In such a case the prima facie and 
natural meaning of the language used is 
that it is refrred to the Court as such, and 
anyone who would maintain that the true 
meaning is that itis referred to the existing 
personnel of the Court as arbitrators merely 
has to faceso strong a presumption in favour 
of the ordinary mesning of the language 
thatin order to succeed in his contention, 
he muat show that other portions of the euact- 
ment relating thereto establish beyond all re- 
sonable doubt that his contention is correct,” 

The question then must be decided in 
the affirmative unless it is shown that the 
other portions of the rules establish beyond 
all reasonable doubt that the word “Court” 
hes not been used in its ordinary meaning, 

I respectfully disagree with the statement 
in Municipality of Belgaum v. Rudrappa 
(4), that it is not material whether the word 
“Judge” or the word “Oourt” is used. In 
Parthasaradhi Naidu v, Koteswara Rao (1), 
Schwabe, O. J., has stated tbat no question 
of the application of s, 115, Civil Procedure 
Oode, could arise where the word used was 
“Oourt,” The words used by Lord Moulton 
“the language of the section leaves no room 
for doubt on this point,” are equally em- 
phatic and I have no doubt that the learned 
Ohiet Justice intended to except the very 
unusual case in which it could be shown 
that the word was not used in its ordinary 
meaning, 

The other provisions of the rules then 
must be considered in the manner indicate 
ed by Lord Moulton. The fact that the 

(8) (1913) A. C. 546; 82 L. J. K.B. 1197; 109 L. T, 
SEN J. 661; 15 Ry. & Can, Traff. Qas. 109;29 T, 


(4) 34 Ind. Oas. 21; 40 B. 509; 18 Bom. L. R. 340. 
*Pages of (1913) A, 0.—[Ed,] si 
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rules originally empowered the Deputy 
Oommissioner of the District to deal with 
the election disputes renders the presump: 
tion, which Lord Moulton refers to, particu- 
larly strong, for it makes it highly probable 
that the desirability of substituting the 
designation of one official, Judge of a Court, 
for that of another official, Daputy Commis- 
sioner of the District was considered and 
rejected, The reasons given by Lord Moulton 
for holding that the other provisions of the 
Statute he was considering did not rebut 
“the presumption, make it clear that the 
provisions of the rules relating to procedure 
and evidence are similarly inconclusive, for 
in the Statute asin the rules, it was provid- 
ed that the proceeding should be conducted 
in the method ordinarily used by the Oourt 
exceptin certain respects. ~ 

Itis argued that it is irregular for the 
Local Self-Government to confer jurisdic- 
tion on Civil Courts even if the validity 
of the conferral cannot be challenged and 
that, therefore, the rules should not be 
interpreted as conferring such jurisdiction, 
Bat I consider that, in view of s. 52-B, sub- 
B. (2), Government of India Act, it may well 
have been considered regular to issue the 
notification in the form adopted. 

I, therefore, answer the question referred 
to the Full Bench in the affirmative. 

Jackson, A J. C.—The question re- 
ferred to the Fall Bench is whether the 
Judicial Commissioner's Court has 
jurisdiction to revise orders passad by 
Subordinate Judges of the First Class cn 
Municipal el:ction pstitions, Under the 
rules made under s. 176 (2) (9), Oentral 
Provinces Municipalities Act, 1922, juris- 
diction to decide disputes relating to the 
election orselection of Presidents, Vice- 
Presidents or members of Municipal Oom- 
mittees is conferred on “the Oourt of 
original civil jurisdiction not below the 
rank of the Oourt of the Subordinate Judge 
of the Firat Olass having ordinary local 
jurisdiction in the area to which the dis- 
‘pute relates:” 

The question referred should hav. been 
framed so as to cover all Judges on whom 
jurisdiction is thus conferred ani not 
‘merely Subordinate Judges of the Firat 
Olass. This would not, however, have 
made any real difference in the qu3stion 
to be decided, which depends on whether 
‘a Judge deciding a dispute under the 
above rales acts as a Oivil Court oras a 
‘persona designata, 

A number of rulings have been cited 
before us and I wish to clear the ground 
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by dealing first with those which have 
no applicability to the question before us. 
Narendra Nath Sinha v. Nagendra Nath 
(5), Shyam Chand Basak v. Chairman, 
Dacca Municipality (6), Nishi Kanta Chau- 
dhury v. Gopesurar\Chatterjee (7) and Bhuban 
Mohan Basak v. Chairman, Dacca Munict- 
pality (8), were second appeals arising out 
of regular suits brought for declarations 
that elections were invalid. Bhaishankar 
Nanabhai v. Municipal Corporation of 
Bombay (9), was an original suit to obtain 
such a declaration and the question for 
decision was whether such a suit was 
maintainable. In none of these cases did 
the question arise as to the character in 
which a Civil Court or the presiding Judge 
of a Civil Court acts when appointed to 
decide disputes regarding Municipal elec- 
tions. In Chunilal Virchand v. Ahmedabad 
Municipality (10), it was held that no 
appeal lay from the decision of a District 
Court under cl. (3), s. 160, Bombay District 
Municipal Act, 1901, but the decision did 
not turn upon the question whether the 
District Court functioned as a Civil Court or 
not. U Po Thin v. N. N. Burjorjee (11) 
dealt with an election held under the 
electoral rules for the Burma Legislative 
Council, the dispute as to which was de- 
cided by Commissioners appointed under 
those rules and the question was not 
whether the Oommissioners were a Oivil 
Oourt but whether an order should be 
passed under s, 45, Specific Relief Act. 
Suraj Narain v. Jarg Bahadur (l2)isa 
case in which the High Court disposed 
of references made by the Oommissioner 
of the Allahabad Division, in the matter 
cf certain petitions in connexion with 
Municipal elections, which the Commis- 
sioner was empowered to make under £. 
23 (e), United Provinces Municipalities 
Act, 1416. In Abdul Rahman v. Abdul 
Rahm (13), it was held that there is no right 
of an appeal against the order of the 


(5) 10 Ind. Cas. 43; 380. 501;13 O.L. J. 471; 15 
O. W. N.586; 5 

(6) 53 Ind, Cas. 741; 47 0. 524; 300. L. J. 270; 24 

. W. N. 180 


(7)96 Ind. Cas. 620; A. I. R. 1926 Cal. 1070; 53 O. 
570; 44 O. L. J. 31; 300. W. N. 977. 

(6 103 Ind, Cas. 890; A.I. R, 1927 Cal. 704; 310. 
W. N. 926. 4 
< (9)31B. 604; 9 Bom. L, R. 417. 
(10) 12 Ind. Oas. 540; 36 B. 47; 13 Bom. L. R. 
8 


58. 

(11) 105 Ind. Cas. 428; A. I. R. 1927 Rang. 324; 5 
Rang. 504; 6 Bur. L, J, 240. 

(12) 74 Ind. Oas 2; A. I. R. 1924 All. 182; 45 A, 


87. 
(13) 87 Ind. Oas. 51; A. I, R, 1925 All. 380; 47 A, 
513; L. R, 6 A, 191 Oiv.; 23 A. L. J, 385(F, BJ). 
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Commissioner of the Division on anelection 
petition presented to him under the pro- 
visions of the United Provinces Munici- 
palities Act. The learned Judges did not 
find it necessary to decide whether the 
Commissioner could be included in the 
term ‘“Oivil Court” but expressed the 
opinion that he could not. Even a more 
definite decision to that effect would, 
however, be of no assistance in the present 
case. 

I now come to the cases in which a Judge 
or a Civil Court, given jurisdiction under 
a special Act or rules thereunder, has been 
held to be a persona designata. In Balaji 
Sakharam v. Merwanji Nowroji- (14), it 
was laid down, without argument that a 
District Judge acting under s. 23, Bombay 
District Municipal Act Amendment Act 
of 1884 was not a Oourt within the mean- 
ing of the word in s. 622, Oivil Procedure 
Code, 1882 (corresponding to s. 115 
of the present Code), Municipality of 
Belgaum v. Rudrappa Subrao Sutar (4), 
refers with approval to Balaji Sakharam v. 
Merwanji Nowrojt (14), and refuses to draw 
any distinction between the two cases 
because the earlier case was a decision 
under s, 23, Bombay District Municipal 
-Act Amendment Act, in which the term 
“District Judge” is used, while the second 
is & case under s. 160, Bombay District 
Municipalities Act, 1901, in which the term 
used is “District Court’. Again, there has 
been no argument to support the decision 
given. Gangadhar Bapurao v. Hubli 
Municipality (15) again simply sccepts the 
decision in Balaji Sakharam v. Merwanji 
Nowroji (14). 

In Municipal Corporation, Rangoon v. 
M. A. Shakur (16), it has been held that 
the Chief Judge of the Rangoon Small 
Cause Oourt exercises the functions vested 
in him under s, 14, Rangoon Municipal 
Act, 1922, not as a Oourt, but as a persona 
designata, the main reason appearing to be 
that jurisdiction has been conferred on 
one particular Judge only out of the several 
Judges constituting the Oourt. This deci- 
sion was followed in H. A. Aziz v. Kilyoboy 
(2), case under 8. 18, Rangoon Rent Act, 
1920, which conferred jurisdiction in certain 
matters on the Chief Judgeof the Court of 
Small Causes, Rangoon. Lakshmanan 


(14) 21 B. 279. 
(15) 94 Ind. Cas. 660; A, I. R.1926 Bom. 344; 50B. 
357; 28 Bom. L. R. 519. 
(16) 91 Ind, Cas. 550; A. I. R. 1926 Rang, 25; 3 Rang, 
` 56%; 4 Bur. L, J, 202 (FB). 
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Chetty v. Kannapar (17), has also followed 
Municipal Corporation of Rangoon v. M, 
A. Shakur (16), in the matter of disputes 
as to election the rules framed under the 
Madras Oity Municipal Act, 1919, confers 
jurisdiction on the Ohief Judge of tha 
Presidency Small Oause Court at Madras. 

There are three Madras cases in which a 
different view has been taken. In Rama- 
swami Goundan v. Muthu Velappa Gounden 
(18), it has been held that a District Judge 
inquiring into an objection to an election 
under s. 57, Madras Local Boards Act, is 
not a persona designata but a “Oourt” sub- 
ject to the revisional jurisdiction of the 
High Oourt. This point is made clear by 
the fact that the rules made under the said 
Act expressly empowerthe Judge to direct 
any Oourt subordinate to him to hold the 
enquiry and a Judge can have no Court 
subordinate to him when acting as a 
persona designata. The same view was 
taken in Ahmad Thambi Maracayar v. 
Basava Maracayar (19), which followed 
Ramaswami Goundan v. Muthu Velappa 
Gounden (18), though published earlier in 
the Indian Law Resports (Madras series); 
and the same view has been taken in the 
Full Bench decision in Parthasaradhi 
Naidu v. Koteswara Rao (1). 

The above review of rulings exhausts 
those of the Indian Oourts that I find it 
necessary to refer to, An important Eng- 
lich decision is that referred to in Partha- 
saradhi Naidu v. Koteswara Rao (1), Nation- 
al Telephone Co. Lid, v. Postmaster-General 
(3)in which Lord Parker expressed the follow- 
ing opinion: “Where Statute matters are re- 
ferred to the determination of a Court of 
Record with no further provision the neces- 
sary implication is,I think, that the Court will 
determine the matters, as a Court, Its 
jurisdiction is enlarged, but all the in- 
cidents of such jurisdiction, including the 
right of appeal from its decision, remain 
the samé.” 

Toe important words, I think, are “with 
no further provision”; and it will be seen 
that, with the exception of the Bombay 
cases, which do not seem to me to give any 
real aesistance, in all the Indian cages some 


(17) 99 Ind. Gas. 148; A. IR. 1927 Mad. 93; 50M, 
121; 24 L. W. 773; 51 M.L. J. 738; (1926) M, W N 
986 (F. B.). 

(18) 71 Ind. Cas. 1039; A.I. R. 1923 Mad. 192; 46 
M.536; 16 L. W. 848; 44 M. L. J. 1; (1923) M. W. N. 
33 


133. 
(19) 72 Ind. Qas. 902; A. I. R. 1923 Mad. 254; 46 M. 
123; 16 L. W. 898; (1922) M, W. N, 813;44 M.L.. J. 
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further provision had to be considered. 
In the cases referred to in para. 4 forego- 
ing it was the selection of the Ohief Judge 
of the Small Cause Court alone which led 
to the conclusion that he was intended to 
act as a persona designata and in the 
Madras decisions referred to in the last 
preceding paragraph it was the further 
provision, that the Judge might direct in- 
quiry by a Court subordinate to him, which 
supported the presumption that he was 
not a persona designata but acted as a 
Civil Court. In r. 18 ef the rules made under 
s. 176 (2) (i), Central Provinces Municipali- 
ties Act, 1922, there seems to me to be a pro- 
vision which clearly shows that a Court 
empowered under those rules is intended 
toact as such. Rule 18 provides that such 
a Court shall execute an application for 
execution of an order relating to costs 
inthe same manner asif the order werea 
decree of ita own; and there could be no such 
decree if the Court is not acting as a Civil 
Court. It has been objected that the rules in 
question provide special procedure in that 
they apply only certain parts of the 
Civil Procedure Oode and modify the law 
of evidence for purposes ¿of the decision 
of election disputes; and it isargued that 
if the Oourt is to act as Oivil Oourt, no 
modification of the ordinary law or pro- 
cedure and evidence would have been 
made. Some modification of the law of evi- 
dence, however, was certainly required;from 
the nature of the proceedings to be held 
under the rules; and as regards the applica- 
tion of part only of the Civil Procedure Oode 
it must be recognized that this was 
rendered necessary by the fact that the 
officer first empowered to deal with election 
disputes was the Deputy Commissioner 
of the District. I am not. satisfied, there- 
fore, that the terms of the rules regarding 
procedure and evidence override the clear 
intention to which Ihave already referred 
that the Oourt was intended to act as 
a Oivil Court. 

I have not so far referred to the argu- 
ment that the fact that jurisdiction is 
conferred on a Court and not on a Judge 
shows that the authority exercising the 
jurisdiction was intended to do so asa 
Civil Court and not as a person desig- 
nata. The argument finds support in 
the Privy Council decision in Balakrishna 


Udayar v. Vasudeva Ayyar (20). in which it 
- (20) 40 Ind. Cas 650; A.I. R. 1917 P.O. 71; 44 I. 
A. 261; 40 M. 793; 15 A .L. J. 645; 19 Bom. L. R.715; 
2P. L. W; 101; 33 M. L. J. 69; 26 O. L. J. 143; 22 O. 
W. N.50; 11 Bur. L. T.48; (1917) M. W. N. 628; 6 L, 
W. 501 (Œ. 03. 
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was held that under the Religious Endow 
ments Act, 1863, the Oivil Oourt exer- 
cises its powers as a Court of Law and 
not merely asa persona designata. Their 
Lordships took notice of the fact that it 
was toa Civil Court, and not to an indi- 
vidual Judges who may preside in or con- 
stitute the Civil Court that jurisdiction 
was given. 

In Municipality of Belgaum v. Rudrappa 
(4) no distinction was allowed between 
the District Judge and the District Oourt; 
and in Ramaswami Goundan v. Muthu 
Velappa Gounden (18), Krishnan, J., observ- 
ed thatthe use of the term “Judge” in 
stead of the term “Court” was not, in his 
opinion, sufficient to imply that he acted as 
persona designata any more than the use 
of the word “Oourt’” would necessarily 
imply the contrary; but the Privy Oouncil 
decision is at least authority for the view 
that the use of the word “Court” makes 
the presumption stronger that jurisdiction 
has been conferred on a Oivil Oourt as 
such, I am of opinion that the intention 
of the rule-making authority in the Oentral 
Provinces was to confer jurisdiction on 
Civil Courts as such, . It is argued, how- 
ever, that that authority, which is the 
Local Government (Ministry of Local Self- 
Government) has no power to confer 
jurisdiction on Civil Courts, because the 
powers- of Civil Oourts are included in 
the provincial subject of administration 
of justice, which is a reserved and not 
a transferred subject. Section 52-B, sub-s. (2), 
Government of India Act, however, applies 
and for the purposes of this case runs as fol- 
lows: “The validity of any order made 
or action taken...bya Governor acting 
with his Minisiters shall not be open to 
question in any legal proceedings on the 
ground that such order or action...does 
not relate to a transferred subject...” 

It is conceded that this saves the valid- 
ity of the rules made under s. 176 (2) 
(4), Central Provineas Municipalities Act, 
1922; but itis argued that the rules will 
only be valid so as to confer jurisdiction 
on the Judges of the Oivil Courts men- 
tioned therein as persona designata, be- 
cause the Governor, acting with his 
Ministers cannot confer jurisdiction on 
them as Qivil Courts. This seems to me, 
however, tc be questioning the validity of 
the rules on the ground that they do not 
relate to a transferred subject. To ques- 
tion the rules as invalid for any part 
of the purpose for which they are framed 


is, in my opinion, as much prohibitéd by 
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8. 52-B, sub-s, (2), as 
as wholly invalid, 

My conclusion is that the jurisdiction 
to decide disputes relating to Municipal 
elections has been conferred on the 
Qivil Courts as such and‘my answer to 
the question referred to the Full Bench 
is in the affirmative, 

Subhedar, A. J. C,—I have had the 
advantage of perusing the opinion of 
Jackson, A. J. O., in this case and I fully 
agree with him in his decision on the 
question referred to the Full Bench. 

A, Reference answered in affirmative. 


to question them 


menu mem 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
Ssconp Oivin APPBaL No. 76-B oF 1928, 
December 9, 1930, 

Present :—Mr. Staples, A. J. O. 

SHANKAR AND oTHERS—APPaLLANTS 


VETSUS 
DATTATRAYA AND ANOTHER— 
RESPONDENTS, ; 

Hasements Act (V of 1882), s. 28— Right to light and 
air—Demolition of old building and construction of 
new—Hasement, whether subsists, 

When a building has been pulled down, in which 
there wasa right oflight and air as regards certain 
windows, and a new building is constructed on the 
same site, if the windows placed in the new build- 
ing can be substantially identified with the windows 
that existed in the former building, the right to light 
and air will remain and the easement will not be lost, 
[p. 429, col. 2.] 

Kalee Dass Banerjee v. Bhoobun Mohun Doss (1), 
not followed. 

Scott v. Pape (2), Colls v. Home and Colonial Stores 
Lid. (3), Doorga Churn Dhur v. Kally Coomar Sein 
(4) and Esa Abbas Sait v. Jacob Haroon Sait (9), relied 
on. 


Second appeal from a decree of the 
Additional District Judge, Yeotmal, dated 
the lst February, 1928,in Oivil Appeal No. 92 
of 1926. 

i Mr. W. B. Pendharkar, for the Appel- 
ants. ; : 

Mr. M. R. Bode, for the Respondents. 

JUDGMENT. —The respəndent Datta- 
traya brought a suit for a declaration that 
a site shown ia the map filed with the 
plaint belonged to him and for possession 
of the same and for an injunction restrain- 
ing the defendants-appellants from doing 
any wrongful act on the site, A decree 
was passed by the trial Court declaring 
that the plaintiff hed a right to enjoy 
light and air through a window shown 
jn the map and ordered the defendants- 
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appellants not to do any act so as to in- 
terfere with the reasonable enjoyment of 
that right. An appeal was made by the 
plaintif, and thə Additional District Judge 
modified the decree and gave the plaintiff 
a decree for possession of a portion of the 
site and ordered the defendants to dis- 
mantle and remove a portion of their wall 
shown inthe map within a month. The 
defendants have made this second appeal, 
whilst the plaintiff has filed a cross-objection 
claiming that he should have been given 
a decree for possession of the whole site, 
and should also have been given a decree 
for the injunction prayed for, The appeal 
and cross-objection were heard together, 
and this judgment will govern both. 


The first two grounds in the memorandum 
of appeal were not argued and I think it 
will be sufficient to refer to para. 3 in the 
judgment of the lower Appellate Court 
where the matter has been discussed and 
a finding given. I see no reason what- 
aver to interfere with that finding, As 
regards the third ground of appeal in the 
memorandum of appeal, the learned Oounsel 
for the appellants relied on the case reported 
in KaleeDass Banerjee v.Bhoobun Mohun Doss 
(1). That case, no doubt, supports them, but 
Iam of opinion that the view of the law 
expreseed there is incorrect and cannot now 
be followed in view of decisions both in 
England and in Iadia. The law may now 
be broadly stated that, when a building has 
been pulled down, in whicb there was a right 
of light and air as regards certain windows, 
and a new building is constructed on the 
same site, if the windows placed in the new 
building can be substantially identified 
with the windows that existed in the 
former building, the right to light and air 
will remain and the easement will not be 
lost. I would refer to the “Law Relating to 
Hasements in British India" by Peacook, 
pages 563 to 583 (Edn. 3), and would 
especially refer to the decisions in Scott y. 
Pape (2) and Colls v. Home and Colonial 
Stores Lid (3) and also to Doorga Churn 
Dhur v. Kally Coomar Sein (4), which, 
though on a different point, would go to 
show that the original right to light and air 
could not be obstructed owing toa change 
made in the window, I would also refer to 


(1) 20 W. R. 185. 

(2) (1886) 31 Oh. D. 554; 55 L.J. Oh. 426; 54 L. T, 

99; 34 W. R. 465; 50 J. P. 645. 

(3) (1904) A, 0. 179; 73 L. J. Oh. 484; 90L. 'T, 687; 
53 W. R. 30; 20 T, L. R. 475. 

(4)7 0.145; 80. L. R. 875, 
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Esa Abbas Sait v. Jacob Haroon Sait (5) at 
pages 329 to 332.* Following the law which 
has been there laid down, the finding about 
the window at W cannot now be disturbed. 
The plaintiff-respondent has acquired a 
right of easement of light and air though 
the window at W and, even though he has 
pulled down hia old house and built a new 
house, he still retains the right of light and 
air through the window, which is situated 
in practically the same placeas it was before. 
yen if the window had been increased in 
size, which has not been shown, the appel- 
lants could not obstruct the light and air 
unless they could do so without obstructing 
thelight and air which used to pass through 
the former window, which would be impos- 
sible in the present case. I would uphold 
the finding that the plaintiff-respondent 
has right to the passage of light and air 
through the window at W marked in the 
plaint and to an injunction restraining the 
defendants appellants from doing any act 
which would obstruct the enjoymut of the 
light and air through that window, 

The other grounds in the memorandum 
of appeal relate to the finding of the lower 
Appellate Court about the site. This is, in 
my opinion, a finding of fact, and I see no 
justification for interfering with it in second 
appeal. The lower Appellate Oourt has right- 
ly accepted the evidence of the Municipal 
Secretary Dwarkanath (P. W. No. 3), which 
is also borne out by documentary evidence. 
That evidence clearly proves that the mea- 
surement of the defendants-appellants’ site 
north and south on the east was less than 
shat on the west, namely 50 feet as against 
57 feet. It follows, therefore, that the line 
T G in the map, which has been reproduced 
in the judgment of the lower Appellate Court, 
must be a slanting line, and nota straight 
line, at right angles to the plaintiff-respond- 
ent’s house. asthe appellants now wish to 
contend. It also follows that the wall B O 
is clearly an encroachment upon the 
plaintifi’s site, and the order that the portion 
of the wall built by the appellants should 
be demolished is correct. It would appear 
that the wall E B is also built upon land 
which does not belong to the appellants; 
but, as that-is not land belonging to the 
plaintiff-respondent. he has no concern with 
if and no order can be passed with regard 
to it in this litigation. 

As regards the cross-objection filed by 
the respondent, the evidence does not ap- 
. (6) 4 Ind, Oas, 425; 33M. 327; 20 M, L. J.201;7 M, 

L. 'T. 345; (1910) M. W. N. 246. 
” #Pagên of 89M, —[Md.] ; 
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pear to me to besuftficiently clear to interfere 
with the finding of the lower Appellate 
Court. From the plan it would seem that 
the respondent has built a wall running north 
to south from D to M, as shown in the plan, 
and the area that has now been declared 
to be a lane belonging to the respondent by 
the lower Appellate Court is represented by 
the line G B O M. The respondent is claim- 
ing the portion AQMD. I do not think 
there is any evidence on record that will 
help in this matter: but the argument of 
the lower Appellate Court seems to be that, 
as the respondent built a wall D M to 
prevent the defendants appellants and the 
members of their family coming to the wall 
shown in the map, he would not have left 
any lane to the west of his wall, but would 
have built it at the limit of his land. The 
reasoning seems fairly sound, though pogsi- 
bly not quite conclusive ; but in the absence 
ofany evidence I am not prepared to disturb 
that finding. It does not appear to be a. 
matter of much importance, because, as I 
understand it, the defendants appellants’ 
house and site is bounded by a wall running 
from A to Q, and further they cannot now 
make any further encroachment upon the 
plaintifi's lend. The plaintiff-reapondent 
will have alane, at any rate, over the greater 
portion of the area claimed by him, and he 
has got the relief of easement as regards 
the window at W. The second ground of 
cross objection contends that the relief of 
injunction should also have been granted, 
Iam not quite clear what is meant by this, 
as an injunciion as regards the window at 
W with a further direction to pull down 
the wall B O has been granted, and I do not 
see what further injunction is now called 
for. The fact that the site GB O M has 
been declared to be a lane belonging to the 
plaintiff-respondent will be sufficient for 
all purposes in addition to the relief grant- 
ed with regard tothe window and the wall 
BO. I am of opinion, then, that there is 
no ground for any further-relief. 

. The appeal and cross-obj ection are, 
therefore, dismissed and the decree of the 
lower Appellate Oourt is confirmed. Costs 
of the appeal will be borne by the appel- 
lants. Oostaof the cross-objection will be 
borne by the plaintiff-respondent. Other 
costs as ordered by the lower Appellate 
Oourt. 


A. Order accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL APPFAL No. 17 or 1930. 
March 27, 1930, 

Present:—Mr. Macnair, A. J. O. and 
Mr. Subhedar, A. J. O. 
MAHADEO — APPELLANT 
Versus 
EMPEROR—Rasponpsnt. 

Penal Code (Act XLV of 1860), s. 302—Murder— 
Deceased contracting criminal intimacy with accused's 
wife—Grave provocation—Lesser sentence. 

Where a person who was of immoral character, con- 
tracted criminal intimacy with the wives of the accused 
and some other women of the mouza, and the ac- 
cused conspiring with some others deliberately mur- 
dered him by cutting his throat with an axe : 

Held, that as there was grave provocation a sentence 
of transportation for life would sufficiently meet the 
ends of justice. [p. 432, col. 2.] 


Oriminal appeal against the decision of 
the Sessions Judge, Wardha, dated the 
an ebrar; 1930, in Sessions Trial No, 11 
of 1929, 


Mr. V. N. Herlekar, for the Appellant. 
Mr. V. Bose, for the Respondent, 


SUDGMENT.—Mahadeo Teli and 
Kisan Kumbhar havə been found guilty 
of the offence of murder. Mahadeo Teli 
has been sentenced to death while Kisan 
Kumbhar has been sentenced to transporta- 
tion for life. Mahadeo Teli has also been 
sentenced to three years’ rigorous imprison- 
ment under the provisions of s. 404, Indian 
Penal Oode, 

The case for the prosecution was as fol- 
lows :—Mohan Kalar, a man between 25 
and 30 years of age, was of loose character 
and had contracted criminal intimacy with 
Musammat Mani wife of Mahadeo Kumbhar; 
Musammat Zibli wife of Mahadeo Teli 
and a widow Tulsi (P. W. No. 12), three 
residents of Mouza Madni. Mohan and his 
father Dulichand resided at Mouza Barbadi 
but Dulichand had taken a contract for 
sale of liquor at the Madni shop for the 
year 1929. Dulichand and Mohan used to 
come to Madni by turns for eight or ten 
days at a time. Six persons among whom 
were Mahadeo Teli, Mahadeo Kumbhar 
and Kisan father of Mahadeo Kumbhar, 
conspired to murder Mohan. On 27th 
October, 1929, Dulichand came to Mauza 
Madni to relieve his son. The conspira- 
tors knowing that Mohan would leave Madni 
when relieved, concealed themselves in a 
jungle close tothe foot-path which Mohan 
was expected to take, When Mohan passed 
they seized, gagged and bound him. It 
was then late afternoon. They carried him 
toa place close by and after some time, 
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when it was dark removed him to some 
distance, Then while the others held him, 
Mahadeo Teli killed him by strokes of an 
axe on the throat. The clothes of Mohan 
were removed and hidden ina bush near- 
by. An umbrella which Mohan carried 
was hidden at distance of 250 feet (Rama- 
shanker, Sub-Inspector, P. W. No. 6 
gives evidence regarding the distance). 
Rs. 25 and a silver kardora (Art. J.) 
were made over to Mahadeo Teli. The 
bedy was not discovered for over a week, 
When it was discovered, only a skeleton 
remained, After discovery of the body 
Dulichand reported that his son Mohan 
was missing. Dulichand (P. W. No. 14) 
states that he returned to Mouza Barbadi 
before the skeleton was discovered and 
after sending men to some places where he 
thought Mohan might possibly be, report- 
ed that Mohan could not be found. Police 
investigation took place, the jungle where 
the skeleton was diecovered was searched 
and the clothes were found. There was a 
note-book inthe pocket of one garment 
(Ramashanker P. W. No. 6.) Tej Mahomed 
(P. W. No. 24) has been made an approver. 
He produced the umbrella. Mahadeo Teli 
produced the kardora (Art, J) which was 
buried in the field of a relation (Govindrao, 
P. W. No, 8). Tej Mahomed (P. W. No. 
24) and Mahadeo Teli made confessions 
(Exs. P-19 and 20). Mahadeo subse- 
quently retracted his confessions. Five 
persons were tried by the learned Sessions 
Judge. He has Łeld that the prosecution 
story is unreliable so far as three of them 
are concerned but has convicted the other 
two. . 

We are now dealing with the appeal of 
Mahadeo Teli. Weare not concerned with 
the question whether the facts proved as 
against the other accused justify his con- 
viction we have to consider the weight 
which should be given to the evidence for 
the purpose of deciding whether the convic- 
tion of Mahadeo Teli is proper. 

The first argument adduced by the appel- 
lant’s Oounsel is. that the corpse found 
has not been proved to be that of Mohan. 
We consider that there can be no doubt on 
this point. The body was found a week 
after Mohan disappeared and the clothes 
found close to the body have been most 
satisfactorily identified. The note-book 
(Art. F) removes all possible doubt on this 
point. There is thusample corroboration 
of the approver's evidence and of the ap- 
pellant’s confession on the point that 
Mohan met his death after leaving Madni, 
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It is next urged that there is no evidence 
that Mohan died through violence. The 
fact that his clothes were removed and 
were found inthe bush close to the naked 
corpse justify the inference that Mohan 
was killed and some effort was made to 
prevent identification of the body. 

It is next urged that the evidence of the 
approver (P. W. No. 24) and the retracted 
confession require independent corrobora- 
tion, We consider that the evidence regard- 
ing the production of the kardora (Att. J) 
furnishes corroboration of the nature re- 
quired. [t isnot disputed before us that 
the appellant dug up the kardora from the 
field. The appellant in his confession states 
that he produced the kardora from a Juary 
field. Before the Committing Magistrate he 
stated that the kardora belonged to him and 
was taken by the Police to the field: another 
kardora was found in his house and he 
stated that both of them belonged to him, 
Before the Ssssions Judge Mahadeo stated 
that the kardora (Art. J.) did not balong to 
him: he had only one kardora and this was 
removed from him forcibly and subsequent: 
ly dug up by him in the field. We accept 

- the position that complete identification of 
an article like a kardora was not possible, 
Tanba Sonar (P. W. No, 26 before the Oom- 
mitting Magistrate) stated that he had made 
the kardora (Art, J.), but when examined as 
P. W. No. 22 before the Sessions Judge he 
picked up another kardora as the one made 
by him for Mohan. Dulichand 
'(P. W. No, 14) and Ramlal (P. W. No. 18), 
the father and brother of the deceased, pro- 
fess to identify the kardora; butit is possi- 
ble that they tco could not distinguish it 
from a similar kardora. We consider it 
proved, however, that the kardora (Art, J) 
ia similar to the one worn by the deceased, 
“We consider it proved that Art. J. was dug 
up from a place of concealment by the ap- 
pellant. There is no reason whatever to 
suspect foul play,especially as the appellant 
has firat claimed the kardora as hia and 
then stated it was not hie. The fact that 
Mahadeo produced a kardora from a field 
where it was buried and that this kardora 
is similar to the one worn by Mohan furnish 
yery strong corroboration ofthe statement 
in Mahadeo’s confession that he retained 
possession of the kardora worn by Mohan. 

It is next urged that the evidence ragard- 
ing motive is not satisfactory. We see no 
yeason to disbelieve the atatement of 
Daulichand that Mohan was accused of 
criminal intiméey with the wife of Mahadeo 
Teli, Thisis supported by the evidence 
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of Musammat Tulsi (P. W. No. 12) who say- 
that Mohanlal told-her he had criminal in 
timacy with Zibli. . This evidence furzishes 
support to the statement in the confession 
of Mahadeo Teli that such criminal intimacy 
existed and to the evidenceof Tej Mahomed 
(P. W. No, 24) that Mahadeo Teli stated this 
was the case, 

We consider, then, that the evidence of 
the approver and the confession of the ap- 
pellant have been corroborated by independ- 
ent evidence and that the conviction of 
the appellant was justified, We have to 
consider whether the sentence of death 
should be confirmed. We consider that 
for this purpose the story of conspiracy by 
six persons should be accepted. In decid- 
ing the question of the guilt of the other 
accused the learned Sessions Judge had to 
decide whether this story was free from rea- 
sonable doubt in considering the sentence to 
be passed on Mahadeo we have onlyto con- 
sider whether this story isa probable one, 
Mohan, then, was of immoral character and 
had criminal intimacy with the wives of two 
of the conspirators. He had given grave 
provocation te severalof the conspirators. 
The appellant was the person who used the 
axe on Mohan's throat, but had received 
grave injury from Mohan. He retained the 
money and the ornament which was on 
Mohan’s person, but it seems clear that the 
motive for the murder was the removal of a 
person who was causing grave injury to the 
house-holds of the conspirators. We saeno 
reason for doubting that the murder was 
committed in the manner described in the 
confession and the evidence of the approver. 
It seems evident that Mohan was deliberate- 
ly killed in the manner in which a goat is 
killed and that this manner was considered 
suitable in view of his conduct. After care- 
ful consideration we consider that the 
sentence of death should not be confirmed. 
We, therefore, uphold the convistion but 
reduce the sentence to transportation for 
life. The sentence under s. 404, Indian 
Penal Code, is confirmed, but the sentences 
will run concurrently. 

A. Sentence reduced, 
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OUDE CHIEF COURT. 
MisoELLaNnzous Oivit APPRAL No, 22 oF 1930, 
December. 20, 1930. 
Present:—Mr, Justice Pallan and 
Mr. Justice Bisheshwar.Nath Srivastava. 
ABDUL HASAN KHAN AND ANOTHER 
—Onsz0roRs —APPBLLANTS 
versus 
RAJBIR PRASAD AND ANOTHER— 
OrposiTs ParTins— RESPONDENTS, 
Provincial Insolvency Act (V ef 1920), ss. 4, 58— 
Fictitious transfer, more than twe years before adju- 
dication—Power of Court to annul such transfer— 
S. 4, scope of—Muhammadan Law—Wakt—Absence 
of ultimate gift to charity—Validity of wakf—Shia 
Law—Transfer of possession, necessity of. 

“The Insolvency Court has power under s.4, Pro- 
vincial Insolvency Act, to set aside a transfer 
made more than two years before the adju- 
dication where the transfer was intended to bein- 
operative from the beginning and the insolvent had 
Tamune in possession of the property. [p. 434, cok 


Amjad Ali v. Nand Lal Tandon (1), Anwar Khan 
v. Mohammad Khan (2) and Hinga Laly. Jawahir 
Prasad (3), referred to, 

Under the Shia Muhammadan Law a deed of wakf 
is not valid unless possession has-been given under 
it. Further the property must be entirely taken out 
of the wakf. [ibid] 

Abadi Begam v, Kaniz Zainab (4), referred to. 

A wakf in which there isno ultimate disposition 
in favour of charity or any religious purpose but 
which merely vests the residueof the property in 
the heirs of the executant is invalid. [ibid.] 

Per Pullan, J.—Section 4, Provincial Insolvency Act, 
which gives the Court, subject to the provisions of 
the Act, full power to decide all questions, whether 
of title or priority, or ofany nature whatsoever, which 
may arise in a case of insolvency, does not supersede 
the provisions of ss. 51 to 55 of the said Act, but is, 
on the other hand, subject’ to the provisions of those 
sections and the Insolvency Gourt has, therefore, no 
power to set aside a transfer which has been made 
more than two years before the adjudication. [p. 
433, col. 2.] , 

Miscellaneous appeal from an order of 
the District Judge, Sitapur, dated the 27th 
February, 1930. 

Messrs. Radha Krishna and Habib Ali 
Khan, for the Appellants, 

Messrs. Hakimuddin, Shyam Shankar 
Nath, Mahesh Prasad and Ganga Dayal 
Khare, for the Respondents. 


JUDGMENT. 


Pullan, J.—This is an appeal froma 
decision of the District Judge of Sitapur 
in which he declared a so called deed of 
wakf executed by Nurul Hasan insolvent 
void as against the receiver of the insol- 
vent’s estate and thatthe property which 
the insolvent purported to have conveyed 
by that deed vests in the receiver. This 
appeal is based on the fact thatthe deed 
of wakf, which has been set aside, was 
executed more than two years before ths 
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insolvency and could not, therefore, be set 
aside in view of the provisions ofs. 53, 
Insolvency Act, and that s, 4 of the same 
Act doesnot permit the Insolvency Court 
to go beyond the provisions of s. 53 and 
annul a deed which has been executed 
more than two years before the insolvency, 
We have heard this appeal mainly on the 
question of law raised, and the motives 
which influenced this insolvent Nurul 
Hasan in executing this deed of wakf are not 
now under consideration. The facts arə 
sufficiently stated in the judgment of the 
Oourt below and we need not repeat them. 
It is sufficient to say that a decree was 
obtained against Nurul Hasan on certain 
mortgages and this decree was made 
absolute on 3ist March, 1920. A notice 
for preparation of the saie proclamation 
is said to have been served by affixation ` 


.on the judgment-debtor's house on 17th 


Decamber, 1920, On the 25th February, 
1921, Nurul Hasan presented for registration 


-the deed of wakf which is dated 2ist 


December, 1920. Insolvency proceedings 
date from the second application made 
by Nurul Hasan on 19th July, 1925, and 
he wes declared inslovent on 19th Janu- 
ary, 14926. The receiver in insolvency 
seeks to set aside the deed of wakf. 
Section 4, Insolvency Act, gives the 
Court, subject to the provisions of the Act, 
full power to decide all questions, whe- 
ther of title or priority,or of any mature 
whatsoever, waich may ariss in a case of in- 
solvency or which the Oourt may deem it 
expedient or necessary to decide for tha 
purpose of doing complete justice or mak- 
ing acomplete distribution of property in 
such a case, In my opinion these powers 
being subject to the provisions of the Act 
are subject to the provisions ofss.51 to 55, 
which fell under the heading “Efect of 
Insolvency on Antecedent Transactions.” 
Thus it is improper,in my opinion, to hold 
that s. 4 supersedes s.53 and that a Oourt 
can set aside a transfer which has been, 
made more than two years before adjudi- 
cation. This view has been expressed by a 
Bench of this Oourt in the case of Amjad 
Ali v. Nand Lal Tandon (1). In that judg- 
ment the Bench, of which I was a member, 
considered the decision of a Full Bench of 
the Allahabad High Oourt reported as 
Anwar Khan v. Mohammad Khan (2), and 


(1) 123 Ind. Oas. 217; A. L R. 1930 Oudh 314; 70, 
W. N. 377; 5 Luck. 742. 

(2) 113 Ind. Cas. 819; A. I. R. 1929 All, 105; 5L 
A, 530; (1929) A. L. J. 155 (F. B}. 
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preferred the dissentient judgment of 
Sen, J., to those of the other two Judges 
who wished to extend the scope of s. 4, 
Insolvency Act. . 

Our ruling, however, must be confined 
to cases, where there has been a transfer 
and it has no application as held by 
Sen, J., in the Full Bench decision to 
which we have referred where the trans- 
fér was intended to be inoperative from the 
beginning and the insolvent had remained 
in possession of the property. There is 
some authority of this Court in the case 
of Hinga Lal v, Jawahir Prasad (3), for 
hclding that where 8 person has made a 
fraudulent gift to his wife more than two 
years keforeinsolvency, the transfer can- 
not be assailed under s, 53, Ineolvency Act, 
and the creditor should file a regular suit; 
but it does not appear thatin that caee 
any reference was made tos, 4 of the Act 
or that it was pleaded that there had been 
no transfer infact. Inthe present case it 
is strongly arguedon behalf of the respond- 
ent that there has been no transfer at all. 
In the first place the wakf iteelf is void 
under the Muhammadan Law, and in the 
second place the Court below has no suff- 
cient grounds found that there hasbeen no 
vesting of the property in the hands of 
the beneficiaries. It is pointed out that 
there is one defect inthe wakfnama itself 
which renders it unenforcible as a wakf-al- 
aulad, and that is that there is no ulti- 
mate disposition in favour of charity or 
eny religious purpose. The effect of the 
document is to vest the residue of the prop- 
erty in the hands of the heirs of the 


executant. Wecannot find any clause in 


the deed which will save it from this ob- 


jection, Again under the Shia Mubam- 
madan Law a. deed of wakf is not valid 
unless possession has been given under it. 

Further the property -must be entirely 
taken outof the wakf: see’ Abadi Begam 
v. Kaniz Zainab (4). The learned Judge 
of the Insolvency Oourt has gone into 
this question at length and has adduced 
arguments which satisfy me that, as a 
matter of fact, possession was never -trans- 
ferred to the mutwallis. It is true that 
- certain transactions had been undertaken 
by the sons but I find that even after the 
alleged deed of wakf Nurul Hasan and his 


(3) 114 Ind. Cas. 126;5 O. W. N. 964. 

(4) 99 Ind. Cas. 669; A. I. R.1927 P.O, 2; 54 I. A. 

© 83; 6 Pat. 259; (1927) M. W., N.12; 25 A. L. J. 51; 38 
M. L. T. 33; 4 0. W. N. 153; 8 P. L, T. 107; 31 Q, W. 

N. 3t5; 92 M. L.J, 480; 29 Bom, L.R, 763; 25 L, W, 

710; 45 O. L, J, 408 (P.O. 3 
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sons jointly sold portions of this very 
property to pay off Nurul Hasan's debt, and 
there are no trust accounts which will prove 
that the sons had really taken possession 
and that their father had divested himeelf 
of the management of the property. There 
may be some question as to whether a 
wakf of this kind is void or merely void- 
able but, in my opinion, the wakf in this 
case has not had the effect of a transfer. 
As Iwould only apply s. 53, Insolvency 
Act, to actual transfers I see no difficulty in 
bringing this case within the scope. of 
e. 4 Insolvency Act, by which the Insolvency 
Qourt can decide all questions of title to 
any property which appears to belong to 
the insolvent, 

In my opinion this is a case to which the 
Judgment of this Court reported as Amjad 
Ali v. Nand Lal (1) referred to above has no 
application. 

A preliminary objection was taken by the 
respondent that the question which has 
been raised in this appeal is one of juris- 
diction which should have been raised 
earlier. Indeed itis argued that in para, 
7 of the written statement the presént ap- 
pellant accepted the jurisdiction of the In- 
solvency Oourt. In view of the opinion 
which I have formed that there has been no 
transfer and that it is open to the Insolvency 
Court to go into the question of possession 
of this property by the insolvent I do not 
think it necessary to give any decision on 
this question as to the right of the ap- 
pellant to challenge the jurisdiction of the 
Insolvency Court at this stage. 

In my opinion this appeal should be dis- 
missed. 

Srivastava, J.—The learned District 
Judge has discussed the matter at great 
length and has given very good reasons 
for coming to the conclusion that the 
alleged wakf was a fictitious and sham 
transaction. In spite of the execution 
of the document, the possession continued 


‘all along with Nurul Hasan and was 


never transferred to the mutwallis, I 
am in agreement with my learned brother 
Pullan, J.,that the finding arrived at by 
the learned District Judge in this matter 


-ie correct and must be accepted. I would 


also point out that the appellants in 
para. 7 of their written statement filed 
in reply to the application of Habibur- 
rahman dated 15th August, 1929, in 
express terms accepted the jurisdiction 
of the Insolvency Oourt-to adjudicate on 
the title of the-insolvent in respect of 
the property which-formed the subject of 
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the alleged wakf. This being the posi- 
tion I agree that the Insolvency Oourt 
under s, 4, Provincial Insolvency Act, 
V of 1920, had full power to decide that 
the alleged wakf was fictitious. Ido not 
wish to express any opinion on the ques- 
tion whether the Insolvency Oourt can 
or cannot annul a transfer made more 
than two years before the adjudication 
on the ground of its being fraudulent 
within the meaning of s, 53, Transfer of 
Property Act, as the question doas not arise 
in this case, A 

For the above reasons I agree that the 
appeal should be dismissed. 

By the Court, —The appeal is dismiss- 
ed with costs. i 

A. Appeal dismissed, 


CUDH CHIEF COURT. 
Szoonp Orvit Appaat No. 135 or 1930. 
December 19, 1930, 
Present:—Mr, Wazir Hasan, Ohief 
Judge, and Mr. Justice Bisheshwar 
Nath Srivastava. 

SANT BAKHSH anD ANOTAER— APPELLANTE] 


versus 
BHAGWANDIN SINGH AND ANOTHER 
a —RasPonDENTs. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 8 (1)—Mortgage decree—Defendants’ right to apply 
for final decree, 

In a mortgage suit where no final decree debarring 

the defendant from the right to redeem the mortgaged 
property has been passed, the defendant is entitled 
to make the payment and to ask for a final decree 
ordering the plaintiff to deliver up the documents re- 
ferred to in the preliminary decree and also: ordering 
him to re-transfer at the cost of the defendant the 
mortgaged property as directed in the said decree and 
also ordering him to put the defendant in possession 
of the property. [p. 436, col. 1.] 
§aSecond appeal from a decree of the Sub- 
Judga, Bara Banki, dated the 10th March, 
1930, reversing that of the Munsif, Fatehpur, 
dated the 19th September, 1923. 

Mr. R, B. Lal, for the Appellants. 

Mr. Ram Charan, for the Respondents, 


JUDGMENT.—Thisis the plaintiffs’ 
appeal from the decree of the Subordinate 
Judge of Bara Banki, dated 10th March, 
1930, reversing the decree of the Munsif of 
Fatehpur, dated 19th September, 1922, 

The plaintiff held a mortgage by way of 
conditional sale in respect of a plot of land 
situate in village Sarai Mendoo, Pergana 
Sidhaur, in the District of Bara Banki. 
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The defendant's predecessor-in-interest was 
the mortgagor. In accordance with the 
terms of the mortgagor, the mortgagee 
entered into possession of the mortgaged 
property and it is admitted that he is still 
in possession of the same. In the year 
1897 the plaintiff brought a suit on the foot 
of the mortgage and obtained a decree for 
foreclosure in terms of s. 86, Act IV of 1882, 
on 15th December, 1897. Under that decree 
the defendant was allowed to deposit the 
mortgage money within a period of six 
months and in default the decree contained 
the direction that the plaintiff shall be 
entitled to apply fora final decree. No 
such application has so far been made by 
the plaintiff. 

On 4th May, 1929, the defendant made an 
application to the Court which had passed 
the decree of 15th December, 1897, praying 
for permission to deposit the mortgage 
money and for recovery of possession of 
the mortgaged property from the 
hands of the plaintiff, The Court re- 
jected the application on the ground that 
the time originally fixed by the preliminary 
decrree for payment of the mortgage money 
had expired. The defendant preferred an 
appeal from the order ofthe Oourt of frat 
instance and the learned Subordinate Judge 
of Bara Banki has reversed the order and 
allowed the defendant to pay the sum of 
money specified in the preliminary decree 
within six weeks of his order dated 10th 
March, 1930. This order contains also the 
direction that in case the payment was made 
a final decree in favour of the defendant 
shall bs made. As stated before, from this 
decree of the learned Subordinate Judge 
the present appealis made to this Court by 
the plaintiff, 

We are of opinion that the appeal 
fails, The lower Courts have treated the ques- 
tion as if it were governed by sub-r. 2,r. 2, 
O. XXXIV, Oivil Procedure Code. That rule 
is as follows: “The Oourt may,on good cause 
shown and upon terms to be fixed by the 
Court, from time to time at any time before 


` a final decree is passed extend the time fixed 


for the payment of theamount found or declar- 
ed due under sub-r, (1) or of the amount 
adjudged due in respect of subsequent 
costs, charges, expenses and interest.” 
The trial Court was of opinion that no 
good cause was shown for extending the 
time fixed by the preliminary decree for 
payment of the sum of money specified 
therein. The lower Appellate Uourt is of 
opinion that the defendant is entitled to 
an extension on grounds of equity, justice 
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and good conscience. We think that the 
case is not governed by subs. 2,r. 2, O. 
XXXIV, above referred to. It clearly 
falls within sub-r. 1, r. 3,0. XXXIV. That 
tule is as follows: “Where before a final 
decree debarring the defendant from all 
right to redeem the mortgaged property 
has been passed, the defendant makes 
payment into Court of all amounts due from 
him under sub-r. (1), r. 2, the Court shall 
on application made by the defendant in 
this behalf pass a final decree,” 

We have already stated that no final 
decree debarring the defendant from the 
right to redeem the mortgaged property 
has yet been passed. The defendant is, 
therefore, entitled to make the payment 


and to ask for a final decree ordering the - 


Plaintiff to deliver up the document refer- 
red to in the preliminary decree and also 
ordering him to transfer at the cost of the 
defendant the mortgaged property as 
directed in the said decree and also order- 
ing him to put the defendant in possession 
of the property. 

On behalf of the plaintif, Mr, Ram 
Bharose Lal, Advocate, cited the decision 
of their Lordships of the Judicial Oom- 
mittee in the case of Motilal v, Ujiar Singh 
(1), That was a case which fell within 
subr. 2, r., 3, as it then stood and their 
Lordships of the Jadicial Committee held 
that no good cause having been shown 
there was no jurisdiction in the Oourt to 
extend the tims specified in the prelimin- 
ary decree for payment of the mortgage 
money, Sincethe date of that decision 
the rule of procedure has material- 
ly been altered. The rule now is, as we 
have already stated, that the defendant 
can make payment at any time before the 
final decree, debarring him from the right 
to redeem, is passed. Formerly sub-r. 2, 
r. 2, was a part of the oldr, 3 and the old 
r. 3,sub-r, 1, was that where, on or before 
the day fixed, the defendant pays into 
Court the amount declared due as aforesaid, 
the Oourt shall pass a decree ordering the 
plaintiff ...j; and sub-r. 2 was that where” 
such payment is not so made, the Oourt 
shall on application made in that behalf 
by the plaintiff, pass a decree that the 
defendant be debarred from all right to 
redeem the mortgaged property, provided 
that the Oourt may, upon good cause 
shown and upon such terms (if any) as it 


(1) 109 Ind. Cas.467; A. I. R, 1928 P, O. 137; 55 L A. 
207; 55 O. 821; 26 A. L. J. 600; 47 0. L. J. 607; 320. 
W. N. 796; 30' Bom. L. R. #56; 28 L, W. 9: 55 M.L. 
J. 81; I. L. T.40 Oal, 153; 24 N. L, R. 182 (P.O), 
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thinks fit from time to time postpone the 
day fixed for such payment. 

From the foregoing analysis it is clear 
that under the old provisions of the Code, 
a defendant could ask for extension of time 
upon good cause being shown in case the 
plaintiff made an application for a final 
decree debarring the defendant from all 
right to redeem; but now, when no such 
application is made, the defendant can 
make an application for a final decree in 
his favour at any time before a decree, 
debarring him from all right to redeem, is 
passed. 

We accordingly dismiss this appeal with 
costs. 


A. Appeal dismissed, 


—_ agaman 


OUDH CHIEF COURT. 
ORBIMINAL APPEAL No, 412 or 1930. 
December 17, 1230. 
Present :—Mr. Justice Raza and 
Mr. Justice Pullar. 
GHAFOOR KHAN—Acoussp— 
APPELLANT 


versus 
EMPEROR—Opposits Parry. 

Criminal Procedure Code (Act V of 1898), ss. 417, 
428—Order of acquittal—Appeal—Interference— 
Principles—Penal Code (Act XLV of 1860), s. 436— 
Arson in village—Sentence—Heavy punishment. 

The Chief Court of Oudhisloath to interfere with 
anorder of acquittal and will only do soif it is proved 
without any doubt not only that the accused person 
is guilty, but that'he has been acquitted on unreason- 
able grounds. [p.438, col. 2; p. 439, col. 1] 

Emperor v. Gaya Din (1), referred to. 

Arson in an Indian village isa very serious offence 
and should be severely punished. Itis right to pass a 
substantial sentence of imprisonmentin such cases. 

Oriminal appeal from an order of the 
Additional Sessions Judge, Bahraich, dated 
the 16th August, 1930. ; 

Messrs, Qutubuddin Ahmad and H, G. 
Walford, for the Appellant, 

Mr. H. K. Ghosh, for the Orown. 


JUDGMENT.—Three appeals have 
been filed against a decision of the Addi- 
tional Seesions Judge of Bahraich in a 
case brought under ss, 436 and 452, Indian 
Penal Oode. The learned Seasions Judge 


‘convicted two out of six persons who were 


tried by him. These persons, Ghafoor and 
Mahabir, have appealed separately against 
their convictions which were under s. 436 
in the case of Ghafoor and s. 452 in the 
case of Mahabir. The learned Additional 
Sessions Judge has sentenced Ghafoor to 
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five years’ rigorous imprisonment and to 
pay a fine of Rs, 100, and he has sentenced 
Mahabir to three years’ rigorous imprison- 
ment and to paya fine of Rs. 100, A third 
appeal has been filed by the Local Govern- 
ment against the acquittal of the four 
other persons charged, namely Riasat and 
Jumman who were charged only with the 
offence under s, 452, and Darga Prasad 
Singh and Damodar Prasad who were also 
charged with the abetment of an offence 
under s. 436, 

There is no doubt that an incident 
occurred in the village of Gangwal on 
6th February, 1930, on or before noon, in 


which certain servants of the Gangwal . 


estate were implicated on the one side and 
a family of Muohammadans on the other. 
The Muhammadan family consists of three 


brothers: Bandhu, Alla Bakhsh and 
Ohandu. According’ to the Firat Report, 
which was made by Ohandu at 5 p.m. at 


the Police Station of Payagpur, about four 
miles from Gangwal, the quarrel arose in 
the following manner: Riasat and Jumman 
who had obtained over the head of Bandhu 
a contract for the collection and sale of 
honey from the Gangwal estate, came to 
Bandhu’s house accompanied by Mahabir 
and Ghafoor, both of whom are described 
as sipahis of the estate and wanted to take 
Bandhu to the Talukdar of Gangwal. 
Bandhu was not at home. His brother Alla 
Bakhsh and his son Pathera had an alterca- 
tion with those persons and Alla Bakhsh, 
in the course of a fight, hit Mahabir on 
the head. At this point Bhaiya Bajrang 
Singh, who is the heir to the estate, Durga 
Prasad Singh, the Naib of the estate, and 
an unnamed Estate Inspector and another 
sipahi came up with guns. The Inspector 
and the Naib gave orders for the beating 
of these persons and the taking of Bandhu 
and when Bandhu did not come out 
Durga Prasad Singh, Naib, told them to 
set fire to the house, Thereupon Ghafoor 
set fire to the house with a match, Four 
thatches were burnt. After the report of 
Ohandu areport was also made by Mahabir 
in which he said that he had received a 
blow on the head with an axe and had then 
gone to tell his master but had unforsun- 
ately left his chadar behind and when 
he went to get ithe saw Bandhu set fire 
to his own house, Tais Mahabir refused 
to go to hospital'to hava his injuries seen. 
Ohandu, on the other hand, had certain 
injuries which were seen by a doctor, It 
appears that. Mahabir after his refusal 
made a small wound in his head with a 
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knife and had himself inspected three days 
later. 

The case depends entirely on whether 
the evidence given by the witnesses for the 
prosecution is to be believed or not. 
Admittedly the Police had some difficulty 
in conducting’ the investigation. They 


obtained no help from the Gangwal estate 


and found witnesses, particularly those of 
Gangwal village, most reluctant to come 
forward. They, however, appear to have 
fcllowed the clue given by Ohandu in his 
report and to hava examined a man known 
as Lal Pande of Jaiswara and some other 
men of that village. They also obtained 
the evidence of one witness in the village of 
Tikri and these persons have been sent 
up to support the case. put forward by 
Bhandu and his family. According to the 
prosecution case Bandhu, who was examin- 
ed as awitness, was not present when his 
house was set on fire. The learned Addi- 
tional Sessions Judge has believed in the 
main the evidence of the prosecution wit- 
nesses, but he has come to the conclusion 
tbat this is a case in which the complain- 
ant tried to make out that the estate 
authorities took a leading part in the affair 
when in all probability what was done was 
merely the act of two irresponsible estate 
sipahis. It is because the learned Judge 
has taken this view that the Local 
Government has appealed and we are asked 
to believe that the evidence against Durga 
Prasad Singh pand Damodar Prasad is 
at least fas strong as the evidence 
against the other persons who were chargad 
along with them and that they should 
be regarded as having instigated the 
crime. As to Riasat and Jumman the 
case for the Orown is thatthey were un- 
doubtedly present, entered the house illegal- 
ly and should have been convicted under 
8. 452, Indian Penal Code. Mahabir and 
Ghafoor plead that the counter case set 
up by Mahabir in his report is correct and 
that Bandhu set fire to his house in order 
to manufacture a false case against the 
Gangwal estate. The learned Oounsel for 
Ghafoor further suggests that in any case 
his client was merely a tool, and he should 
not be severely punished for obeying the 
orders of his master but this line of defence 
is somewhat in conflict with that put up 
by Durga Prasad Singh and Damodar 
Prasad. 

We shall consider firat the appeals of 
Mahabir and Ghafoor. We can see no 
reason whatever for supposing that Ban- 
dhu set fire to his own house. Admittedly 
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there was a strong west wind blowing and a 
person who sets fire to a thatch in a village 
is doing avery dangerous thing which is 
bound to cause great loesto himself and 
probably to his neighbours. The witnesses 
who deposed to this story are all creatures of 
the Gangwal estate and we consider that 
their evidence has been rightly rejected by 
the learned Judge. We have no doubt 
whatever that inthe main the prosecution 
story is a true one. That the Gangwal 
estate authorities are concerned is proved by 
the fact that they gave no assistance to the 
Police and that they produced such wit- 
nesses for the defence, But when we go 
beyond the case of Mahabir and Ghafoor, 
who, in our opinion, have been rightly con- 
victed, we tread upon different ground. 
These other persons have been acquitted 
after a fair trial by a Sessions Judge who 
agreed with the opinion of all his assessors. 
He has given in his judgment the reasons 
for taking the view that he has taken, He 
does not think it likely that Riasat and 
Jumman would have gone to the house of 
Bandhu on this occasion snd he considers 
that they were the very persons whom 
Bandhu or his brother would accuse 
falsely because they were the persons 
who had taken the contrsct for the col- 
lection of honey over the head of Bandhu. 
This is a perfectly sound reason for acquit- 
ting these persons and itis difficult for us 
to interfere with such an order. Moreover 
it is nowhere alleged that theee persons 
committed any serious offence. It is indeed 
doubtful whether they committed any 
offence, Whenthey entered the house 
along with Mshabir and Ghafoor there is 
nothing to show that they had any illegal 
intention and the evidence proves that no 
assault was committed by more than one 
man and it is not even alleged that these 
persons had anything to do with setting 
fire to the house. Under the circumstances 
we have no hesitation in saying that we 
cannot interfere with the order of acquittal 
passed in their case. 

_As to Damodar Prasad, he is able to 
show that although known to the parties 
he was not mentioned by namein the First 
Report. A perusal of that report indicates 
that it wes prepared witha view to future 
developments. Bhaiya Bajrang Singh is 
brought inin such a way that he might 
either be charged with participation in 
the crime or he might be regarded as a 
spectator, and the person called the Estate 
Inspector might eseily be made to mean 
cone one else and not Damodar Prasad. 
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When the First Information Report was pre- 
pared in this manner the Court is apt to 
suspect that thename has been suppressed 
pending inquiries as to whether some 
particular pereon was present who can be 
made to fitin with the description. This 
man Damodar Prasad produced an alibi, 
but this apparently did not impress the 
learned Judge favourably. He has been 
acquitted rather on the general ground 
that he has been named as a leading man 
in the estate who was not really present. 
This is even more the case with Durga 
Prasad Singh. This Durga Prasad Singh 
is anold man who is the Naib or manager 
of the estate. Olearly he is the sort of 
person who would be named in a case of 
thiskind by an unscrupulous complainant. 
The learned Judge thinks that this is 
such a case. He also appears to believe 
the alibi which this man set up, namely 
that he spent the day of 6th February in 
a Oivil Court at Bahraich. There is cer- 
tainly documentary as well as oral evi- 
dence to show that this man was at the 
Court in Bahraich on 6th February and 
the learned Judge who after all is the 
best Judge of such facts believes that it 
was impossible for him botb 10 be at 
Bahraich and to be at Gangwal when this 
crime was committed. There is nothing 
onthe record which the learned Counsel 
for the Crown has been able to set against 
this opinion of thelearned Judge and we 
are left to suppose that the distance be- 
tween Gangwal and Bahraich could not 
have been compassed by the accused be- 
tween the alleged time of the burning of 
Bandbu’s house and his appearance in the 
Court of the Subordinate Judge. Lastly 
we have to consider the fact that it is not the 
practice of this Court to interfere with an 
order of acquittal unlees the judgment of 
the Court below is manifestly wrong. We 
need not go £o far as some of the rulings 
which have discuesed this point, notably that 
reported as Empress v. Gaya Din (1) which 
would confine all cases of decision on facts 
in which the Court should interfere to those 
where through the incompetence, stupidity 
or perversity of a subordinate tribunal 
such unreasonable or distorted conclusions 
have been drawn from the evidence as to 
produce a positive miscarriage of justice. 
We would merely say that in euch cases 
this Court is loath to interfere and will 
only do so if it is proved without any doubt 
not only that the accused person is guilty, 


(1) 4 A. 148; A, W. N. (1881) 159. 
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but that he has been acquitted on unreason- 
able grounds. We cannot consider that 
in the present case the ground for the 
acquittal of these persons is unreasonable. 
It is indeed s matter of common knowledge 
that in this country a man who has a good 
case against persons in a lowly.position in 
life adds, as a matter of course, in his com- 
plaint the names of more substantial par- 
sons. This is the view on which the 
learned Judge has acted and we cannot say 
that he hasno reason for applying that line 
of argument to the case before him, 

We accordingly dismiss the Government 
appeal and uphold the order of acquittal 
of Riasat, Jumman, Durga Prasad Singh 
and Damodar Prasad. As to the sentence 
imposed upon the other appellants wecon- 
sider thatitis right to pass asubstantial sen- 
tence of imprisonment, Arson in an Indian 
village is a crime which cannot he too 
heavily punished as it causes incalculable 
damage to innocent persons who can ill 
afford to lose the little property that they 
possess. We cannot, therefore, reduce the 
sentence of imprisonment passed upon 
Mahabir and Ghafoor; on the other hand 
we do not wish to punish other persons 
for their folly. It cannot be supposed that 
they would pay the fines inflicted and we, 
therefore, set aside in each case the order 
of fine and the imprisonment imposed in 
default, In other respects the appeals of 
Ghafoorand Mahabir are dismissed. Riasat 
and Jumman are in jail. ‘They will be at 
once released. Durga Prasad Singh and 
Damodar Prasad are on bail. Their bail 
bonds will be discharged. ` 

A. Appeals dismissed, 


OUDH CHIEF COURT. 
ORIMINAL APPEAL No, 489 or 1930, 
December 12, 1930. 
Present:—Mr. Justice Raza and 

Mr, Justics Pullan. 
DWARKA—Acoosep—APPELLANT 


VETSUS 
EMPHROR—Opocsire Party. 

Criminal case-—Murder trial—Motive, value of—Post 
mortem examination—Time of examination, import- 
ance of. 

Ina murder case itis most essential that the time 
of the post mortem should be recorded, as in many 
cases it assists the Oourt in determining whether the 
core ie placeatthe time alleged or not. [p. 439, 
col 2. 

In criminal cases itis not proper to consider first 
whether the evidence establishes a motive for the 
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crime the proper course to adopt is to examine the 
evidence as to the commission of the crime. The 
motive may never be discovered and the suggestion 
ofa motive, possibly a wrong pees may well lead 


the Oourtastray. [p. 440, col. 1. 
Oriminal appeal from an order of the 


Gassions Judge, Lucknow, dated the 13th 
November, 1930. 

Mr. N. N. Sinha, for the Appellant. 

Mr, Ali Mohammad, for the Crown. 

JUDGMENT.—Dwarks Kumhar and 
Thakur Pasi have been convicted by the 
learned Sessions Judge of Lucknow of the 
offence of murder under s. 302, Indian Penal 
Code. They have bsen sentenced to death and 
the sentence is before us for confirmation. 
Both of them have submitted appeals 
from jail in which they entirely deny that 
they had any part in the crime. Tulshi 
Pasi, who was a resident of the village of 
Samesi, was undoubtedly murdered. He 
received several severe wounds presum- 
ably from a gandasa or similar weapon. 
The murder was reported on 8rd June 
at Y a. mM. at the Police Station Mohan- 
lalganj by the village chaukidar of 
Samesi named Imami. The Sub-Inspector 
in charge of the Police Station went 
to the village which he reached at 
midday. He heldan investigation and sent 
the body for post mortem examination to 
the Lucknow Medical Hospital. The body 
was examined by a doctor on 4th June, but 
unfortunately the doctor did not state at 
what hour he had conducted his examina- 
tion. Itis most essential that the time of 
the post mortem should be recorded, asin 
many cases it assists the Oourt in determin- 
ing whether the death took place at the 
time alleged or not. In this case all that 
we know is that the body was despatched at 
3 p. m. from Samesi, 24 miles from Lucknow 
by kachcha road in a bullock cart and that it 
was examined on 4th June. If it was 
examined in the morning, as we would 
expect, we would be inclined to think 
either that 48 hours had not elapsed since 
the time of death or that the time stated in 
the First Reportand by the witnesses for the 
commis:ion of the crime is erroneous, It 
is unfortunate that we can draw no conclu- 
sion from the post moriem examination 
except that it appears likely that the murder 
was committed earlier and not later than 
thea time stated. This fact in itself is of 
some importance bezause, even if _the 
murder was committed as late as midnight 
there was an inexcusable delay in making 
the Firat Report at 9a. m. The chaukidar 
appeeis to have waited for four hours 
before leaving the village and then waited 
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on the roadside until he could catch a 
motcr lorry going to Mohanlalganj. The 
village being only ten miles from 
Mohanlalganj ke could easily have reached 
the Police Station inthe early hours of the 
morning and the Sub-Inspector might bave 
commenced his investigation some four 
hours earlier than he did. 

The learned Sessions Judge who has 
convicted these personsof murder com- 
mences his judgment by saying that “the 
first point to be considered is the evidence 
establishing a motive for the murder.” 
We cannot accept this statement. In 
our opinion the proper course to adopt 
is to examine the evidence as to the com- 
mission of the crime. The motive may 
never be discovered and the suggestion of a 
motive, possibly a wrong motive, may well 
Jead the Court astray. We prefer to com- 
mence our consideration ofthis case with 
the First Report, This report appears to be 
‘an unstudied production of a village 
chaukidar, There is in itno suggestion of 
‘manufacture and the only suspicion which 
can be attached toit is that it was made 
late, and this may certainly be accounted 
for by the negligence of the chaukidar in 
preferring to wait for the motor lorry 
rather than proceed direct to the station. 
The report runs as follows: “Last night 
Tulebi, son of Doli Pasi, Gorait or Behari 
Lal Mukhtar, resident of Samesi,: was lying 
in bed at thedoor of his house. Between 
the hours of 12 and 1 some unknown person 
killed him with a gandasa and spear, 
Injuries have been inflicted on his head, 
arm and neck. Lekhsi Pasi,a resident of 
the village, was coming back from the place 
of Ishri Pasi having seen a dance, who 
seeing Tulshi writhing raised an alarm and 
then femalesfrom inside Tulehi’s house 
cried out. The chain on the outside of the 
door was fastened. This was unfastened 
by Tulshi's mother. A little later Tulshi 
died. Idonot know if Tulshi made any 
statement or not.” 

The rest ofthe report is purely formal, 
When the Sub-Inspector reached the 
village he found the body in the place 
where the murder is said to have been 
committed, that isto say, outside the door 
of the house, which goes by the name of one 
Lekhai, who is dead, and who was either 
the uncle or the brother of Tulshi deceased. 
This house adjoins the houses of Tulshi. It 
stated that some dried blood was found at 
the place where the body was lying. It 
does not appear, and the fact strikes us as 
remarkable, that Lekhai Pasi has ever been 
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examined either by the Magistrate or the 
Judge. We do noteven know who Lekhai 
is, but we find from the map prepared by 
the Sub-Inspector that the house marked 
No.7 belongs to Ajudhia and Lekhai Pasi. 
It is Ajudhia and not Lekhai who has been 
put forward asthe man who found the 
body first and who indeed states that he 
was an eye-witness of the crime, There is a 
second very important point which we 
observe in the First Report and thatis the 
statement that the door was unchained 
from the outside by Tulshi's mother. The 
case which has been believed by the learned 
Sessions Judge is built upon the facts that 
Tulshi’s wife had been found by her 
husband to have been unfaithful with 
Dwarka accused, that Tulshi had on that 
account refused to eat food cooked by her, 
that he had brought his mother into his 
house to cook his food and that she and his 
wife were both sleeping together in the 
house on the night of the murder. We 
cannot understand why, if this was the case, 
the chaukidar should have definitely stated 
thet Tulshi's mother opened the door from 
the outside. But as tothe failure of the 
Courts to examine Lekhai we find an 
explanation of this in the Police diary 
which we have perused in the interest of 
the accused, for Lekhai, the brother of 
Ajudhia is there recorded as making a 
statement to the Police which does not 
show that he himself was the first to see the 
injured man and, therefore, is inconsistent 
with the First Report, and further does not 
in any way bear out the statements made by 
Ajudhia as to the complicity of Thakur in 
thecrime. Ajudhia himself isthe principal 
witness for the prosecution. 

[After discussing the corroborative evi- 
dence, the judgment proceeded:] 

Our conclusion in this case is 
that neither of the accused persons 
is proved to be guilty, Ajudhia’s state- 
ment was made too late. If what he 
says is true we cannot understand why he 
did not makea statement at once. That 
statement is contrary to the First Report 
which shows no signs of falsehood, and if, 
as the learned Judge observes, the statement 
should only be accepted if it receives 
material corroboration, we are of opinion 
that it has no such corroboration. The 
alleged motive is, in our opinion, doubtful, 
The finding of the gandasa, the saluka, the 
stick and the lota are not,in our opinion, 
evidence, still less proof, that either of these 
pereons took any partin this crime, For- 
these reasons we allow these appeals, set 
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‘aside the convictions and sentences and 
direct that both Dwarka and Thakur be 
acquitted and released. 

“As Convictions set aside. 


CUDEH CHIEF COURT. 
ORIMINAL APPEAL No, 481 oF 1930. 
December 19, 1930. 
Present:—Mr. Justice Raza and 
Mr. Justice Pullan. 

` EMPEROR— APPELLANT 
; versus s 

. MAST RAM—Accussn—RErPONDENT. 

Arms Act (XI of 1878),.s. 19 (£)—‘Possession’, what 

amounts to—Griminal Procedure Code (Act V of 1898), 
s. 108—Illegality of search, effect of—‘Lecality’, mean- 
ing of. 
: The werd “locality” used in s. 103, Criminal Pro- 
cedure Code, is acomprehensive word, and may well 
include villages within three or four miles of the 
es where the search is to be conducted. [p. 442, 
col. 2. ; 

A person convicted unders. 19 (f), Arms Act, can- 
not be acquitted simply because the search was not 
conducted in strict compliance with the provisions of 
s. 103, Criminal Procedure Code. [p. 441, col. 2.] 

The house occupied by the accused and others 
was searched by. the Police in connection with a 
burglary case. The Police found a room locked in the 
zenana portion of the house. The accused, a boy of 
18 years, was ordered to bring the key. He got the 
key from a woman in the zenana and when the room 
was searched a gun and some cartridges were found. 
The accused was convicted under s. 19 (f), Arms 


ct: 

Held, that the facts did not warrant an inference 
that the accused was in possession of the incriminat- 
ing articlesand the conviction was illegal. [ibid.] 


Criminal appeal from the acquittal order 
of the Sessions Judge, Fyzabad, dated the 
3lst July. 1930. 

Mr. H. K, Ghosh, for the Orown. 

Mr, Sri Ram Misra, for the Respondent. 

JUDGMENT.—Bhawani Pher and 
Mast Ram of village Tilhaya, Polics Station 
Hyderganj, District Fyzabad, were con- 
victed by Captain Hardie, Magistrate, First 
Class, Fyzabad, on 28rd April, 1¥30, of an 
offence punishable unders. 19 (f), Arms 
Act, and sentenced to four months’ rigorous 
imprisonment each. “They appealed and 
their appeals were allowed by the learned 
Sessions Judge of Fyzabad on 3ist July, 
1930. 

This appeal has been filed on behalf of the 
Local Government against the acquittal of 
Mast Ram alone. 

“The facts eatablished by the evidence are 
briefly as follows : 

The house occupied by Bhawani Pher, 
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Mast Ram and others was searched by the 
Police in connexion with a burglary case 
on 20th November, 1929. Bhawani Pher 
was not presentat the house at the time of 
the search. His nephew Mast Ram was at 
the house when the Police Officers and the 
witnesses went there. The Police found 
nothing incriminating in the mardana por-- 
tion of the house, The Police entered the 
zenana portion and there found one room 
which had been locked. Mast Ram 
was told to bring the key. He bimself 
had not got the key with him. He got 
the key from a certain woman in the zenana 
portion of the house. The room was then 
opened and two cartridges and some clothes 
were found ina wooden box in that room, 
A double-barrel gun was also found on the 
roof of the room. Bhawani Pher and Mast 
Ram were then sent up for trial under g. 19 
(f), Arms Act. 

We have examined the evidence on the 
record carefully. In our opinion there ig 
no substance in this appeal. No charge 
under s. 19 (f), Arms Act, has been brought 
home to the accused Mest Ram. He isa boy 
of about 18 years of age. The prosecution has 
feiled to provethat the gun and the cart- 
ridges were recovered from the possession 
of Mast.Ram, There is nothing to show 
that he had these things ever in his posses- 
sion, He was, of course, living in the kouse 
alone with other members of the family but 
it cannot be held simply for that reason 
that he was in possession of the cartridges 
and the gun. It is in evidence that Bhawani 
Pher, Ram Raj, Ram Naresh, Girja Dutt, 
Mast Ram, Ram Sundar and Ram Avadh 
were living in the house at the time 
of the search. It is also in evidence that 
Mast Ram had not the key of the room 
with him. The key ofthe room was with 
some woman of the house and he had got 
There is nothing to connect 
Mast Rem with the possegsion or control of 
the gun and the cartridges. Under these 
circumstances we think the learend Seesions 
Judge wasnot wrong in acquitting Mest 
Ram. We should like to note that Mast 
Ram could not begacquitted simply, because 
the search was not in strict compliance 
with the provisions of e. 103, Crimiral Pro- 
cedure Code. The search was made in the 
presence of four witnesses, namely, Achhai- 
bar, Ram’ Lakhan Singh, Deo Datt and 
Ram Sabad. Ram Sabad alone was the 
resident of the asaccused’s village while 
other three were the residents of village 
Khajuri which is three orfour miles from 
the accused's village. Some four villages 
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intervene between Khajuriand the accus- 
ed's villsge. Achhaibar and Deo Datt 
alona were examined as search witnesses in 
this case, It appears that the Sub-Inspector 
had brought them from Khajuri to Bhawani 
Pher's village. Section’ 103 is in thefollowing 
terms ; “Before making a search under this 
Ohapter (Obap. VII) the officer or other person 
about to make it shall call upon two or more 
respectable inhabitants of the locality in 
which the place to bessarched is situate 
to attend and witness the search, and may 
issue an order in writting to them or any 
of them so to do.” 

It is not impossible that no respectable 
persons were or could be found in the 
accused’s village, The word “locality” 
used in e, 103, Oriminal Procedure Code, 
is a comprehensive word, and may well 
include villages within three or four miles 
of the village where the search is to be 
conducted. The Police may experience 
difficulty in finding respectable persons in 
the immediate vicinity. As the gun and 
the cartridges were found in the house, it 
does not matter whether the search was 
legal or illegal. That question is of no 
importance in the circumstances of the 


case, 

Hence we dismiss the appeal. The 
accused is on bail. The bail bond will 
be discharged. 


A. Appeal dismissed, 


OUDH CHIEF COURT. 
Sgoonp O1vin APPEAL No. 81 oF 1930, 
August 26, 1930, 

Present :—Mr. Wazir Hasan, Ohief 
Judge and Mr, Justice Raza. 
Musammat SHAUKAT BEGAM 
—DEFENDANT—APPELLANT 
t ETSUS 
Sri THAKURJI MAHARAJ 
.—PLAINTIFF AND ANOTHEX—D&FENDANT 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 128, 129 
—Hindu Law—Endowment—Gift to idol—Property, 
when passes to donee—S. 123, applicability of, to 
trusts. 

Under s. 123, Transfer of Property Act, when an 
endowment ofimmoveable property is made in favour 
ofan idol by a registered instrument, the title in 
the endowed property passes to the idol on the 
execution of the deed of endowment. |p. 442, col. 
2.] 
Section 123, Transfer of Property Act, applies to 
gifts direct as well as to gifts through the intervention 
of a trust. [p. 443, col. 1.] 
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Sadik Hussain Khan v. Hashim Ali Khan (1) 
relied on. 

Kallu Khan v. Abdullah Khan (2), Ram Dhan v. 
Prayag Narain (3) and Watson & Co. v. Ram Chand 
Dutt (4), distinguished. j 

Second appeal against the decree of the 
District Judge of Lucknow, dated the 10th 
January, 1930, reversing that of the Addi- 
tional Subordinate Judge, Lucknow, dated 
the 2lst August, 1929, 

Mesers, Ali Raza and Bishambhar Nath 
Khanna, for the Appellant. : 

Mr. P. N. Chaudhri, forthe Respondents. 

JUDGMENT —This is the defendant's 
appeal from the decree of the District Judge 
of Lucknow, dated the 10th of January, 
1930, reversing the decree of the Additional 
Subordinate Judge of the same place, dated 
the 21st of Angust, 1929. 

The plaintiff in the suit out of which 
this appeal arises isthe idol Sri Thakurji 
represented by one Har Govind Prasad 
resident of the Uity of Lucknow. The 
relief prayed for isa declaration that the 
property which the defendant Shaukat 
Begam appellant has attached in execution 
ofa decree against the other defendant 
Kanhaiya Lal was dedicated by a deed of 
endowment to the plaintiff idol by the 
owner of the property Har Kishen Das 
and consequently the idol was the owner 
thereof on the date of attachment. 

‘The only defence with which we are con: 
cerned wasthat Har Kishen Das executed 
the deed of endowment fictitiously with a . 
view to secure the property in perpetuity in 
favour of his heirs and that it was not acted 
upon. The learned Subordinate Judge 
found that no possession passed under the 
deed in question and on that finding alone 
dismissed the suit. On appeal the learned 
District Judge of Lucknow held that by 
virtue of the deed of éndowment a valid 
title inlaw in the property in question 
came to be vested in the idol and as there 
was no case of adverse possession, the 
question of possession wasimmaterial but 
asa pure question of fact he further found 
that there was evidence tendered on behalf 
of the plaintiff which goes to show that the 
trustees of the endowment were in posses- 
sion of the property assuch and were to 
some extent af any rate carrying cut the 
terms of the trust. 

We agree with the learned District Judge 
that title in the endowed property passed 
to the idol who must bs treated as a juristic 
pereon on the «execution of the ceed of 
endowment by Har Kishen Das. This is 
the effect of s. 123 ofthe Transfer of Pro- 
perty Act, 1882, which as atatedin 6.129 of 
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thesame Act is applicable to gifts made 
under Hindu or Buddhist Law. It was 
argued on behali of the defendant-appel- 
lant that the present case was not a case of 
gift but of a trust and, therefore, the afore- 
mentioned s, 123 doesnot apply. We are 
unable to accept the argument. As observ- 
ed by Lord Atkinson in Sadik Husain 
Khan v. Hashim Ali Khan (1), in construing 
-the word “gifts” ins. 3 ofthe Oudh Laws 
Act, 1876, “The Oourt of the Judicial 
Commissioner has held that the term 
‘gifts’ as here used does not include gifts 
in trust. Their Lordships cannot adopt 
such a narrow construction of the term 
‘gifts’ as would exclude any gift where the 
donor's bounty passes to his intended 
beneficiary through the medium of a trust 
so that while a gift by A to C direct would 
be governed: by the Muhammadan Law (or 
Hindu Law as in this case) a gift by Ato B 
in trast for C would be governed by some 
other law. So to hold would they think 
defeat the plain purpose and object of this 
section of the statute.” 

The provisions of s. 123, therefore, must 
apply to gifts direct as well as to gifts 
through the intervention of a trust. 

Lt was further argued on the authority 
of two decisions of the High Oourt at 
Allahabad in Kallu Khan v, Abdullah 
Khan (2) and Ram Dhanv. Prayag Narain 
(4) and particularly of the decision of their 
_Lordshipsof the Judicial Oommittee in 
Watson & Co. v. Ramchand Dutt (4) that to 
perfect a title under ‘a deed of endowment 
that trustees besides proving the deed must 
also prove the bona fide intention of the 
_ creator of the trust to make such a trust 
and the passing of possession thereunder. 
We think it is sufficient answer to this 
argument tosay that the endowments in 
these cases were created long before the 
. passing of the Transfer of Property Act, 
1882. But even if we hold thatthe passing 
of possession from the donor to the trustees 
is an essential element in law to create, title 
in favour of the ido), the finding cf the 
learned District Judge quoted above shows 
that such a pcssession did pass. The 

(1) 36 Ind. Cas, 104; 43 I. A. 212; 31 M. L. J. 607; 
14 A.L. J. 1248; 19 O. C. 192; 18 Bom. L. R. 1037; 
21 O. W. N. 130; (1916) 2 M. W. N. 577; 21M. Lisl. 


40; 38 A. 627; 1 P. L. W. 157; 4 O.L. J. 22; 25 
O0. L. J. 363; 6 L. W. 378; 10 Bur. L. T. 140 


P. CO). 
( (2) 58 Ind. Cas, 448; 42 A. 394; 18 A. L. J. 357; 2 
U. P. L. R. (AJ) 145. 
(3) 62 Ind. Cas. 862; 43 A. 503; 19 A. L. J. 447; 3 U. 
P. L. R. (A.) 161. 
(4) 18 ©. 10; 17 I. A. 110; 5 Sar. P. O. J. 535 
i (P. 0.). 
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learned District Judge also finds that there 
is no evidence to show thatthe trust was a 
fictitious trust. 

A minor point as to the Oourt-fee paid 
by the plaintiff on his plaint was also raised 
at the hearing of the appeal. We agree 
with the learned District Judge that there 
is no such question in the case, 

We accordingly dismiss the appeal with 
costs. 

A. Appeal dismissed 


< 


OUDH CHIEF COURT. 
MiISOELLANEOUS OIVIL APPBAL No, 45 
oF 1230. 

December 11, 1930. 

Present :—Mr. Wazir Hasan, Ohief 
Judge, and Mr. Justice Bisheshwar 
Nath Srivastava. 

BASAOO AND oTHERS—DEFENDANTS = 
— APPELLANTS 
versus 
JAGAN NATH AND ANOTHER—PLAINTIPFS— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXIII, r. 
8, Sch. II, paras. 1, 17, 20—Reference pending suit 
without intervention of Court—Award, whether com- 
promise—Power of Court to pass decree in terms of 
award—Any other law’, meaning of. 

A decree in terms of the award can be passed under 
O. XXIII, r. 3, Civil Procedure Oode, in a case where 
the parties to a pending suit have referred their 
differences to arbitration without the intervention of 
Court andan award has been made on the basis of it. 
[p. 444, col.1.] 

The words ‘any other law’ in s. 89, Civil Procedure 
Code, are wide enough to include the provisions of 
O. XXIII, r. 3 of the (ode. [p. 444, col. 2.] 

The word “compromise” in legal phraseology fully 
covers a case in which the parties agree to refer their 
disputes to arbitration and to be bound by the award 
of the arbitrators. [p. 445, col. 1.] 

Manilal Motilal v. Gokaldas Rawji (3), Chand- 
basappa Gurushantappa v. Basalingayya Gokurnaya 
(4), Subbaraju v. Venkatramaraju (5) and Gajendra 
Singh v. Durga Kumari (6), followed. 

Shawakshaw D. Davar v. Taybjt Haji Ayub (2), 
Dekari Tea Co. Ltd. v. India General Steam Naviga- 
tion Co, Ltd. (1), Amar Chand Chamaria v. Banwari 
Lall Rakshit (8), Girimoni Dasi v. Tarini Charan (9) 
and Hari Pershad v. Soogni Devi (10), not followed. 

Nihal Singh v. Ashtawakar (11), referred to. 

Miscellaneous appeal from an order of the 
First Sub-Judge, Bahraich, dated the 7th 
May, 1930. 


Mr. L. P. Srivastara, for the Appellants. 
Mr. Moti Lal Saksena, for the Respondents. 


JUDGMENT.- This is a ce’endants’ 
appetl egainst the order of remand dated 
17th May, 1¥30, passed by the Subordinate 
Judge of Bahraich. It arises out of a suit 
for cancellation of a deed of gift and for a 
declaration that it is void. 

The suit was instituted on 19th September, 
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1929, Issues were framed on 7th November, 
1929, and on that date the casa was 
adjourned to 8th January,1930, for evidence. 
During the interval between the framitg of 
issues and the case coming up for evi. 
dence, the parties, on the 17th November 
entered into an agreement referring their 
disputes relating to partition of the 
entire family property, which included the 
property in suit which had formed. the 
subject of gift, to arbitration. In this agree- 
ment they stated that they did not want to 
fight out the case in Oourt and desired to 
have all their disputes settled through 
arbitrators and agreed to be bound by any 
decision, right or wrong, which the arbitra- 
tors chose to make. Four days later, on 
21st November, 1929, the arbitrators gave 
their award dividing the entire family 
property and allotting the property which 
formed the subject of gift to the share of 
the donor. By this means they upheld the 
gift made by the donor in favour of his 
daughter and daughter's son. When the 
case was taken upin Court on 8th January, 
1930, the defendant made an application 
to the effect that there had been a complete 
adjustment ‘of the suit by means of an 
agreement or compromise embodied in the 
agreement for reference snd the award and 
asked that a decree may be passed in 
accordance therewith. The plaintifs denied 
the reference and the award and pleaded 
that it was invalid and unenforceable, 
The trial Court held the agreement of re- 
ference and the award to be proved and to be 
binding upon the plaintiffs, It accordingly 
decided the suit in terms of the award. On 
appeal the learned Subordinate Judge has 
held. that as the reference to arbitration was 
during the pendency of the suit and without 
the intervention of the Court and the pro- 
cedure laid down by a. 89, Civil Procedure 
Code, and the Second Schedule had not been 
followed, a decregin terms of the award 
could not be passed. He is further of opin- 
ion that O. XXI, r. 3, Civil Procedure Oode, 
cannot apply to the case. 

The only question which weare required 
to decide in this appeal is whether a decree 
in terms of the award can be passéd under 
O. XXIII, r. 3, in a case where the parties toa 
pending suit have referred their differ- 
ences to arbitration without the intervention 
of Court and an award has been made on 
the basis of it. Ths determination of this 
question rests mainly upon the interpreta. 
tion to be placed upon the terms of s, 89, 
and O. XXIII, r. 3, Civil Procedure Code, 
Section 89, sub-s. (1), runs as follows: 
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“Save inso far as is otherwise provided 
by the Arbitration Act, 1899, or by any other 
law for the time being in force, all refer- 
ences to arbitration, whether by an order 
in a suit or otherwise, and all proceedings 
thereunder shall be governed by the 
provisions contained in Sch. II.” 

The Arbitration Act, 1899, has no applica- 
tion to the case. The question is, therefore, 
nerrowed down to the meaning to be placed 
upon the words “by any other law for the 
time being in force”. The view accepted by 
the lower Appellate Court is that these words, 
as used in 6.89, Oivii Procedure Oode, 
cannot apply to a provision of the Code it- 
self such as O. XXIII, r. 3. We find ourselves 
unable to accept this interpretation, These - 
words seem clearly to mean any law other 
than the Arbitration Act and other than 
the provisions contained in Sch. II, We can 
see nothing in the language of this rule 
to exclude all the provisions of the Civil 
Procedure Code other than those 
contained in the Sch II, from the pur- 
view of the words under considera- 
tion. The words “any other law” are 
sufficiently wide to include the provisions 
of O. XXIII, r. 3, which is not one of the 
povisions contained in Sch. II. The whole 
object of s. 89 seems to bə to ineert a 
provision in the body of the Oodein order 
to make the provisions contained in Sch. II, 
effective. We find similar provisions in ss, 
121 and 69 with the object of making the. 
rules contained in Scha. I and ILI, respectively 
effective. The use of the word “may” in 
rr, 1, 17 and 20,Sch. II, shows that the 
provisions of this Schedule sre permissive 
and not mandatory. There is nothing in 
these provisions which would compel a 
party to resort tothe procedure -laid down 
in Sch, IL if he does not wish to have the 
award made a rule of Court in accordance 
with the provisions of that Schedule. If a 
party wants to make use of the reference of 
the award for some other purposes we can 
see no reason why he should not be allowed 
todoso. Ifthe reference and the award 
afford evidence of an agreement or compro- 
mise between the parties, we fail to see any- 
thing in Sch. 11, and in the words of s. 89, 
to prevent their being used for such a 
purpose, When the parties have entersd 
into a valid contract to settle their disputes 
by means of an agreement or compromise, 
it would be most equitable and conducive to 
justice to give efect to such contract. The 
interpretation which we have placed upon 
the terms of s. 89 is the only interpretation 
consistent with considerations of equity 
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and justice and in consonance with the 
principles governing relations ex contractu, 
The question is not altogether free from 
difficulty, but we trust we have done no 
violence to the language of the. section in 
putting this interpretation. 

Next we have to consider the terms of O. 
XXIII, r. 3, Civil Procedure Code, This rule 
provides that ‘‘whereit is proved to the gatis- 
faction of the Court that a suithes been adjust- 
ed wholly orin part by any lawful agreement 
or compromise the Court shall order such 
agreement, compromise, or gatisfaction to be 
recorded, and shall pass a decree in sccord- 
ance therewith so far asit relates tothe suit.” 

Ia Wharton’s Law Lexicon, Edn. 13, p. 
198, the word “compromise” has been 
defined es an adjustment of claims in 
dispute by mutual concession; also a mutual 
promise of two or more parties at difference 
to refer the ending of their controversy to 
arbitrators," 

This shows that the word “compromise” 
in legal phraseology fully covers a ease in 
which the parties agree to refer their dis- 
putes to arbitration and to be bound by the 
award of the arbitrators. In the populr 
sense also we think that if the parties agree 
to have their disputes settled according to 
the terms fixed by a third person in whom 
both parties have confidence, it is no less a 
compromise than if the terms are fixed by 
direct settlement between the parties them- 
selves. Inone case we find the terms of 
theccmprcmise from the agreement iteelf 
whereas in the cther case the terms have ‘o 
be fovnd by reference to the agreement 
read with the award, If after the award 
has been given there is any dispute between 
the parties as regards the validity of it, the 
Court which is required to pess a decree in 
accordance with the compromise has to 
determine the cbjections raised against the 
award just in the same way as it has to 
determine any objections raised against the 
validity of a compromise simpliciter filed 
before it, We are unable to see anything in 
the terms of O. XXIII, r. 3, which would 
make it obligatory to resort to the proce- 
dure laid down in Sch. II in order to give 
effect to the award as a compromise, if there 
is a binding agreement between the parties 
to compromise the dispute in terms of the 
award. 

Reliance hes also been placed upon the 
following observations of Fletcher Moulton, 
L.J.,in Doleman and Sons v. Ossett Cor. 
poration (1): 


(1) (1912) 3 K. B, 257;81 L. J. K. B. 1092; 107 L, T. 
981; 76 J. P, 457; 10 L. G. R. 915, < 
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“There cannot be two tribunals each 
with the jurisdiction to insist upon the 
rights of the parties and to compel them 
to accept its decision. To my mind this is 
clearly involved in the proposition that 
the Oourts will not allow their jurisdiction 
to be ousted. Their jurisdiction isto hear 
and decide the matters of the action, and 
for a private tribunal to take that decision 
out of their hands and decide the question 
itself is clear ouster of jurisdiction.” 

These observations have to be read in 
the light of the factsof the case. In this 
cage there was a contract between the plaint» 
ifs andthe defendants which provided 
that in caseof any dispute between the 
partiesit ehould be referred to and settled 
and decided by the defendants’ engineer who 
should be competent to enter into the 
subject-matter of such dispute with or 
without formal reference or noties to the 
parties tothe said contract. The plaintifis 
brought an action against the defendants 
for sums which they alleged to have become 
due to them under the contreet and for 
damages for wrongful termination of the 
contract, The defendants did not apply 
for stay of proceedings in the action under 
8. 4, Arbitration Act, 1899. Subsequent to 
the commencement of the action the de- 
fendants’ engineer under the before-men- 
tioned clause without giving notice to the 
parties and without the knowledge orcon- 
sent of the plaintiffs made an award 
purporting to decide the maiters which 
were thesubject ofthe action and the defend- 
ants pleaded this award in bar of the 
plaintifis’ claim. Thus it will appear that 
it was a case purely of a decision by an 
arbitrator under an agreement executed 
before the commencement of the action, 
These observations, therefore, are not in 
point and do not affect a case like the 
present in which the agreement and award 
made during the pendency of the suitare 
set up as acompromise. It may be pointed 
out that in the same case Vaughan Williams, 
L, J., discussing the provisions of the Com- 
mon Law Procedure Oode, 1854, made the 
following observations : 

“The whole object of the Legislature 
was to give efficacy to the intention of 
the parties in making the agreement of 
reference by staying the action pending 
ithe arbitration proceedings; and the only 
effect of failing to obtain the order to 
stay the action was to leave the parties in 
the same position in which they were 
before the passing of s.11 of the Common 
Law Procedure, 1854, i. e, in the position 
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that the jurisdiction of the Courts was not 
ousted and that the Oourt ignored the 
pendency of the arbitration and, therefore, 
held a plea of pendency of an arbitration 
in the same matter to be bad, but allowed 
the plea of an executed award to be good, 
and I think allowed it to be good evenif 
the award was executed after action 
brought, It was allowed, in fact, as accord 
and satisfaction completed after action.” 

In our opinion the case of a compromise 
is one of such accord and satisfaction. 
Looked atin this light, there is no question 
ofany ouster of the Court's jurisdiction. 

Lastly turning to the case-law, there 
is no doubt a conflict of decisions on the 
point but the balance of authority clearly 
preponderates in favour of the view 
adopted by us. We do not consider it neces- 
sary to referto the earlier cases decided 
under the old Civil Procedure Code, 1882. 

Macleod, J. (afterwards Sir Norman 
Macleod) in Shawakshaw D. Davar v. 
Tyabji Haji Ayub (2) held that O. XXIII, 
r. 3, Oivil Procedure Code, could not be 
applied to such @ case, but some years 
later same learned Judge, sitting with 
Fawcett, J., in deciding the case of Manilal 
Motilal v. Gokaldas Rewji (3) re-considered 
the matter and overruld this previous deci- 
sion. It was held in this case that where 
parties ina suit had referred their differ- 
ences to arbitration without an order of 
the Court, the award could properly be 
recorded under O. XXUI, r. 3, Oivil Pro- 
cedure Code. The matter is concluded in 
the Bombay High Oourt by their decision 
in Chandbasappa Gurushantappa v. Basa: 
lingayya Gokurnaya (4), in which a Fall 
Bench consisting of Sir Amberson Marien, 
O. J, and Orump and Blackwell, JJ., 
upheld and followed the decision in Manilal 
Motilal v. Gokaldas Rowji (3). A similar 
view has been taken bya Full Bench of 
the Madras High Oourt consisting of 
Phillips, Ramesam and Madhavan Nair, JJ. 
in Subbaraju v. Venkataramaraju (5) and by 
a Full Bench of the Allahabad High Oourt 
consisting of Walsh, Kanhaiya Ləl and 
Mukerji, JJ. (Mukerji, J. dissenting) in 
Gajendra Singh v. Durga Kumari (6). 

T'he contrary view has, however, been 


(2) 87 Ind Cas. 140; 40 B. 386; 18 Bom. L. R 


59. 

(3) 59 Ind. Oas. 53; A. I. R. 1921 Bom, 310; 45 B. 
245; 22 Bom. L. R. 1048. 

(4) 105 Ind. Oas 516; A. I. R. 1927 Bom. 565; 51 B. 
908; 29 Bom. L, R. 1254 (F. B.) 

(5) 113 Ind. Cas. 632; A. I. R. 1928 Mad. 1025; 51 M. 
800; 28 L. W. 321; 55 M. L. J. 429 (E. B.) 

(6)88 Ind. Oas. 768; A, I. R.1925 All. 503; 47 A, 637; 
23 A. L. J. 561 (E B) 
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adopted by the High Courts of Calcutta 
and Lahore, In two Single Judge cases, 
namely, Dekari Tea Co. Lid. v. India Gener- 
al Steam Navigation Co. Ltd, (T) and 
Amar Chand Chamaria v, Banwari Lal 
Rakshit (8), Rankin, J., 88 he then was, 
took the view thatall cases of arbitration 
must be dealt with under Sch. II and that 
an award made in a pending suit, without 
the intervention of Court, could not be. 
enforced either under O. XXIII, r. 3, Oivil 
Procedure Oode, or under paras. 20 and 21, 
Sch. IL, These decisions were followed by 
a Bench of the Calcutta High Oourt con- 
sisting of Ouming and Oammiade, JJ., in 
Girimoni Dasi v. Tarini Charan (9). A 
Bench of the Lahore High Court consist- 
ing of Bir Shadi Lal, O. J., and Leslie 
Jones, J., in Hari Pershad v. Sosgni Deri(10) 
held that an award could not be regarded 
as an adjustment under O. XXIII, r. 3, 
unless consented to by the parties and that 
s.89 prevented its being enforced by one 
of the parties without the consent of the 
other. It may be pointed out that in a 
later case Nihal Singh v. Ashtawakar (L1), 
Dalip Singh, J., seems to have doubted the 
soundness of that decision. He observed 
as follows : 

‘The matteris not free from difficulty 
and had it been res integra I might have 
been inclined to follow the reasoning of the 
Bombay High Oourt but as stated above I 
am bound by the Division Bench authority 
of our own Court.” 

The conclusion, therefore, reached by 
us is thatthe view which was taken by the 
trial Court was correct and that the agree: 
ment dated 17th November, 1929, coupled 
with the award dated 2lst November, 1929, 
constitutes a compromise which can be 
given effect to in the suit. We notice that 
the lower Appellate Oourt disposed of the 
appeal on this preliminary point and did 
not decide the other questions raised in the 
appeal. 

We accordingly allow the appeal with 
costs, set aside the decision of the lower 
Appellate Oourt and send the case back to 
that Court with directions to re-admit the 
appeal under its original number in the 
register of appeals and to dispose it off ac- 
cording to law. 

A Case remanded. 


g 61 Ind. Oas. 919; A. I. R. 1921 Cal, 238. 
8) 69 Ind. Cas. 808; A. I. R. 1922 Oal. 404; 49 O. 


608. 

($) 104 Ind. Oas. 360; A.I. R. 1927 Cal. 887; 55 O. 538; 
47 0. L.J. 59. 

(10) A. I. R. 1921 Lah, 232, 
ay jar Ind. Cas. 705; A.I. R, 1930 Lah. 860; 31 P. 
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OUDH CHIEF COURT. 
Divorce AppLication No. 6 oF 1930. 
November 15, 1930, 
Present:—Mr. Justice Pullan. 
GEORGE ARTHUR OANNING 
HEARSEY—Paririonge 


- VETSUS 
ANNA MARGUERETE HEARSEY 
AND ANOTHER-— RESPONDENTS, 

Divorce Act (IV of 1869), s. 2—Petition for divorce 
— Jurisdiction—Domicile—Domicile of origin con- 
tinues until abandonment. 

Where it wasfound that the petitioner's father, 
his grand father and his great grand-father at least 
all lived and died in India, he himself was born in 
India and his only means of lievelihood was 
derived froman estatein Oudh which he inherited 
from his father : 

Held, that the petitioner's domicile of origin was 
India and as his property was situate in Oudh and 
he himself resided ‘in Oudh, he could prima facie 
bring a petition for divorce in the Oudh Ohief Oourt 
provided the other requirements of s, 2, Divorce Act, 
are complied with. 

Domicile must be decided on the factsas they exist 
and not on future possibilities. Every person must 
have a domicileand until he abandons the domicile 
of origin and becomes domiciled in some other 
country he will be within the jurisdiction of the 


domicile of origin. 

Metre, J. Jackson and H.G, Walford, 
for the Applicant. 

Mr, St. G. Jackson, for the Respondents. 

ORDER.—A preliminary objection has 
been taken to the jurisdiction of the Court 
on the ground that the petitioner is not 
domiciled in India as required by 8. 2, 
Divorce Act, The: petitioner has given 
evidence on his own behalf and he has 
given a history of his family which shows 
that his father, his grandfather and his 
great-grandfather at least, all lived and 
died in Indie. He himself was born in 
India and at present his only means of 
livelihood is derived from an estate in 
Oudh . which he inherited from hia father, 
He has also shown that his eldest brother 
is the holder of a taluqdari estate in 
Oudh. “Domicile” may bs of two kinds: 
domicile by origin and domicile by choice, 
The domicile of origin in the case of the 
petitioner is, in my opinion, India, and as 
his property is situate in Oudh, and he 
himself resides in Oudh, hecan prima facie 
bring a petition for divorces in this Uourt 
provided that the other requirements ots. 2 
are complied with. 

I have been referred by the learned 
Oounsel for the respondent to various 
dicta on the question of domicile by English 
and Scottish lawyers, but I have found 
no case in which a party such as the 
petitioner has been held to ba domiciled 
in any couniry except that in which he 
was born and in which his father was 
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born and in which he himself resides, 
Thus as to the country of origin I am 
satisfied that the petitioner's case is within 
the jurisdiction of this Court, It only 
remsins to consider whether the petitioner 
can be held to have abandoned his domi- 
cile by choice. The learned Counsel has 
been unable to show me what domicile, if 
any, the petitioner has chosen in preference 
to India, He went to school in England. 
He served in France during the War. He 
studied for a time in America, but he 
always came back to India. He derived 
his means of support from Indis, and since 
his father’s death he manages his estate 
in India and has re-built his house in 
India, Asto his father it is said that he 
also had abandoned his Indian domicile. 
But the only facts which appear from the 
testimony of the petitioner are that his 
father periodically visited England on a 
holiday, and that his wife (the petitioner's 
mother) rented a house for a short time 
near London. Neither of these facts have 
any bearing whatever on the domicile of the 
petitioner's father. Lastly it is argued that 
on the petitioner's own showing he 
contemplates the possibility of selling his 
estate and going to live in some other 
country. In my opinion domicile must be 
decided onthe facts as they exist now 
and not on future possibilities, Every 
person must havea domicile and until the 
petitioner abandons his present domicile 
in India and becomes domiciled in some 
other country,he will, in my opinion, re- 
main within the jurisdiction of this Court. 
I accordingly find on this issue in favour of 
the petitioner and I hold that the Oourt 
has jurisdiction to try the suit. 
A. Order accordingly, 


OUDE CHIEF COURT. 
First O1vin APPEAL No, 22 oF 1930. 
October 31, 1930, 

Present :—Mr. Justice Pullan and 
Mr. Justice Bisheshwar Nath Srivastava. 

SHANKAK BAKHSH SINGH anp 
ANOTSES—DEFENDANTS—~ AYPELLAN T8 
versus 
MAHESHWAR DAYAL— 
PLAINTIFF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. IX, r.7— 
Setting aside ex parte decree—Discretion of Court— 
Duty of Court to be liberal. 

Order IX, r. 7, Oivil Proeedure Code, allows a dis- 
cretion to the Court either to grant or refuse an ap- 
plication forsetting aside an ex parte decree. But 
the Court should be liberal in interpreting the pro- 
visions of this rule and should not take a stringent 
view of the defendants’ previous absence if he wishas 
to defend the suitand have the ex parte proceedings 
against him seb aside, [p.448, col. 2) 





£48 

First appeal from an order of the Addi- 
tional Sub-Judge, Sitapur, dated the 27th 
November, 1929. : 

Mr. H. D. Chandra, for the Appellants. 

Mr. D. K. Seth, for the Respondent. 

JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for recovery of 
_ principal and interest due in respect of 


a mortgage-deed, dated itth July, 1927, 


executed by the defendants-appellants in 
favour of the plaintiff. Originally, besides 
the two defendants-appellants, one other 
person, namely, Muneshwar Bakhsh Singh, 
was also impleaded as defendant No. 3 
on the ground thatthe mortgage in ques- 
tion had been executed on his behalf also 
by defendant No. 2 acting as guardian of 
Muneshwar Bakheb, On 21st October, 1929, 
the lower Court passed an order for proceed- 
ings ex parte against defendants Nos. 1 and 
2 and framed issues on the same day. A few 
days later, on 24th Octeber, 1929, the plaint- 
iff diecharged Muneshwar Bakhsh Singh, 
defendant No.3. On 26th November, 1929, 
defendant No. 2 made an application pray- 
ing that the ex parte proceedings taken 
against him be cancelled, The learned 
Snbordinate Judge rejected this application 
oathe same day and passed an ex parte 
decree against the defendants: appellants 
on the day following. 

The only contention urged on behalf of 
- the defendants-appellants is that, when 
defendent No. 2 appeared before the Oourt 
in person on 26th November, 19:9, and 
applied to have the ex parte proceedings 
cancelled the learned Subordinate Judge 
had no authority to reject the application 
or to refuse the defendants permission to 
put forward their defence and to take part 
in the trialof the suit. Reliance has been 
placed upon-a decision of the Allahabad 
High Court in Bhagwat Prasad Tewari v. 
Muhammad Shibli (1), in which it was held 
that the mere fact that the Oourt has made 
an order directing that the suit should 
proceed ex parte against a defendant did 
not preclude him from appearing on & 
subsequent date before the suit was decreed 
and offering to file a written statement 
and to produce his witnesses, It the learned 
Judges who decided this case meant to lay 
down a general rule, that such applications 
must be allowed as amatter of course, we 
regret we find ourselves unable to agree 
with that view. Order IX, r. 7, Oivil 
Procedure Oode, lays down the procedure 
for setting aside an order declaring proce- 
j a Ind, Cas. 892; A. I. R. 1922 All, 110; 20 A. L. 
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edings ex parte against 8 defendant. It 
provides that if such defendant, at a sub- 
sequent heering, assigns good cause for his 
previous non-appearance, he may upon 
such terms, as the Court directs as to costs 
or otherwise, be heard in añswar to the suit. 
It seems, therefore, clear that the rule allows 
the Court discretion either to grant or 
refuse the application. We are not called 
upon to express any opinion as to the right 
of a defendant, against whom an order for 
ex parte preceedings has been passed, to 
appear ate subsequent stage and to pro- 
ceed with the cese from that stage with- 
out moving the Court to seb aside the order 
for ex parte proceedings because no such 
question arises in this case. The only 
request made to the Court for setting aside 
the order for proceedings ex parte, dated 
21st October, 1929, and in view of the clear 
provisions of O. IX, r. 7, we are not 
prepared to say that the Court had no 
authority to refuse the application. At the 
game time we feel that the Court should 
be liberal in interpreting the provisions of 
this rule and should not take a stringer’ 
view of the defendants’ previous absence 
if he wishes to defend the suit and have 
the ex parte proceedings against him set 
aside, In the present case the report of the 
procese-gerver was that the defendanis had 
refused to accept the summons, but de- 
fendant No, 2 in his application, dated 
26th November, 1929, denied it and said 
that he comes to know of thesuit after the 
previous hearing from the people of the 
village. Evidently the learned Subordinate 
Judge was influenced in rejecting the 
application by the fact that the defendant 
was not prepared to pay the costs of the 
opposite party. However, their learned 
Counsel before us has expressed his will- 
ingnees to pay such costs as the Oourt 
orders. 

We think, taking all the circumstances 
into consideration, the order for proceedings 
ex parte should be set aside and the de- 
fendants be allowed the opportunity to 
contest the claim provided they are pre- 
pared to indemnify the plaintiff in respect 
of the costs incurred by him till now. We 
fix the amount of these costs at Rs. 200. If 
the defendants-appellants deposit this 
amount within six weeks in the lower Oourt, 
the decree shall be set aside and the case 
proceeded with according to law. In case 
of the defendants’ failure to deposit this 
amount within the time fixed -the appeal 
will stand dismissed with coste, 

A. Order accordingly. 


131 I. 0. 1931 


MADRAS HIGH COURT. 
Criminat Revision Oasa No, 822 oF 1929 
AND 
ORIMINAL Revision Periton No, 736 
oF 1929, 
February 18, 1930, 
Present:—Mr. Justice Pandalai. 
RAMASWAMI REDDY—Acoverp— 
PETITIONER 
versus 
EMPEROR—Opposite Rarry. 
Penal Code (Act XLV of 1860), s. 406—Pro-note 
taken in accused's name—Agreement to use amount in 


particular way—Breach of agreement, whether amounts 
to criminal breach of trust—Entrustment, necessity 


of. 
Where A offered to indemnify B against Cs 


demands andin order to secure himself against per-. 


sonal loss, took apromissory note from C’s relatives, 
the intention being that in case C proceeded against 
B, A could proceed against the makers of the note 
and.recover the amount, and with it indemnify B or 
re-pay himself: : 

Heid, thatas A was the legalowner of the note, 
though the proceeds of the note were to be used by 
him ina particular way, there wasno entrustment 
and A could not be convicted for criminal breach of 
trust merely because he denied the existence of the 
note or stated that he had returned it to the maker 
or repudiated his liabilities under the contract .fof 
indemnity. 

Nga Po Seik v. Emperor (1), referred to. 

Oriminal revision against an order of the 
Sub-Divisional Magistrate, Koilpatti, dated 
the z3rd September, 1929. 

Mr. V. K. John, for the Petitioner. 

The Public Prosecutor, for the Orown, 

Mr. -V.L, Ethiraj, for the Gomplainant. 

ORDER.—From the facts stated by the 
Sub-Divisional Magistrate, it is clear that 
the appellant was not, asindeed he could 
not be, entrusted with the promissory 
note in question, because he was upon the 
arrangement, in pursuance of which the 
note was taken in his name and given to 
him, not a mere name-lender but the 
holder of the note entitled to sue on it, 
and realize the amount due under it 
subject, of course, to the obligation to pay 
off the lessees before or after such raaliza- 
tion. In short the appellant was the 
legal owner of the note, though the proceads 
of the note were to be used by him, in a 
particular way to pay off the lessees 
or reimburss himself if he had previously 
paid the lessees, 

Tere can be no entrustmeatand, therefore, 
no breach of trust in such cases merely 
because the owner of the proparty repu- 
diates his obligations or commits other 
breach of contract in respect of them. The 
property, in raspact of which criminal 
bresch of trustcan be committed, must be 
the property of some person other than the 
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accused or the beneficial interest in or, 
ownership of it must be in some other 
person, and the offender must hold such 
property on trust for such other person or 
in some way for his benefit: per Fox, O. J., 
Nga Po Seik v. Emperor (1), In this case 
the note was taken in the appellant's name 
becauss he offered to indemnify the lessees 
against demands by the lessor Valliammal 
and in order to secure himself against 
personal loss he took a promissory note 
from Valliammal’s relatives, the intention 
being, of course, that in case Valliammal 
proceeded against the leasees on the lease, 
the appellant could proceed against the 
maker of the note on the note and recover 
the amount and with it indemnify the 
lessees or repay himselfif he had already 
paid them. 

The appellant's denial of the existence 
of the note or statement that he had return- 
ed it to the maker or his repudiation of his 
liabilities under the contract of indemnity 
were thus no more than a breach of cen- 
tract, but not a criminal offence of breach of 
trust. 

The conviction is set aside and the fine, 
if paid, will be refunded. 

N. 8, & A. Conviction set aside, 

(1) 17 Ind. Oas. 824; 13 Or. L. J. 888; 5 Bur, L, T, 
143; 6 L, B. R. 62 (F. B.). 





MADRAS HIGH GOURT. 
OURIMINAL Revision Oase No, 458 or 1930 
AND 
GartuinaL Revision Petition No. 425 
oF 1930. 

August 11, 1930. 
Present:—Mr. Justice Pandalai, 
(Kolli) SATYANARAYANA 
OHOUDHARI—Patritionre 
versus 
EMPEROR—Obppostra Party, 

Criminal Procedure Code (Act V of 1898), s. Ihj— 


Order under s. 144—Likelihood of breach of peace — 
Merely speculative and distant likelihood, whether 
sufficient—Setting aside ex parte order—lode of 
taking evidence. 

It is quite legal to prohibit the wearing of Gandhi 
caps or the carrying of any other symbols if they 
amount to participation in or encouragement of revolu- 
tionary propaganda or any movement such as the civi] 
disobedience movement calculated to paralyze the 
administration. But before such an order is passed 
it should be shown by evidence which areasonable 
mind may accept as satisfactory, that it was neces; 
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sary to pass such an order in the interests of the 
public peace. [p. 454, col, 1.] 

An act prohibited under s. 144 must only be so 
prohibited if itis likely to prevent obstruction, ctc., 
or disturbance of the public tranquillity, etc. 
and this likelihood or tendency must be a 
reasonable or proximate one. It is not enough to 
say that by stretching several possibilities one after 
the other it is possible to establish a connexion of 
cause and effect between the act prohibited and 
disturbance of the public tranquillity. That con- 
nexion must not be merely speculative or distant. 
The question whether in each particular case the 
case falls on one side or the other is one eminently 
of sound judgment and no rules can be laid down 
for its exercise. Where there are special facts 
relating toa particular locality as to which the local 
authority is the best judge, the opinion of that autho- 
rity will not easily be disturbed; but where there 
are no special circumstances and the matter is one 
of general impression the absence of any near or 
reasonable connexion between the, prohibited act 
and the supposed danger to public tranquillity will 
be a ground upon which the High Oourt is bound to 
act. [p. 453, col. 1.] 
© When an ex parte order under s. 114 is called in 
question under cl. (4) of-that section, the normal 
procedure should be for evidence to be recorded in 
the usual way by examination and cross-examina- 
tion of witnesses in open Court and though there is 
no provision in the Criminal Procedure Code 
prescribing the mode of taking evidence in such an 
enquiry it is desirable whenever possible to adopt the 
normal! procedure. | [p. 451, col. 2; p. 452, col. 1.) 

Oriminal revision against an order of the 


District Magistrate, Guntur, dated the 10th 
July, 1930. 

Messrs. T. Rangachariar, V. Govinda- 
rajachari, A. Lakshmayya and B. T. M, 
Raghavachari, for the Petitioner. 

The Advocate-General and the Public 
Prosecutor, for the Orown. 


ORDER.—This is a petition to revise an - 


ex parte order under s. 144, Oriminal 
Procedure Code, made by the District 
Magistrate of Guntur cn 20th June, 1950, 
prohibiting the public irom wearing 
Gendbicapsin any place frequented by 
the public within the limitsof the Guntur 
Municipality and a radivs of five miles 
therefrom for s period of two months and 
an order passed by the same’ Magistrate on 
10th July refusing to rescind the first 
order on a petition by the present petitioner 
dated 2nd July, 1920. 

The circumstances in which the ex parte 
order came to be passed are as followe: On 
14th June the District Magistrate passed 
two orders under s. 144, in view of the 
civil disobedience movement, one prohibit- 
ing procession of more than four persons 
- and public meetings in Guntur and the 
other directing the volunteers to leave the 
Sibiram. On the 15th, as the volunteers 


did not leave the Sibiram, it was raided - 


and captured and the volunteers dispersed, 
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During the next two days the Police were 
patrolling the streets to sea that the orders 
were obeyed ard thst the volunteers, who 
were mostly not natives of Guntur, left the - 
place Complaints erose that the Police on. 
those days tried to prevent people wearing 
khaddar dress and Gandhi caps on the 
roads and were molesting those that did so. 
On the 18th ten inhabitants of Guntur 
including the President of the District 
Board, the present and former Ohairman 
of the Municipality and other respectable 
persons, presented to the District Magistrate 
a written representation complaining of 
molestation by the Police of people 
wearing Gandhi cape and khaddar and 
asking for protection, At their request 
they were granted an interview by the 
District Magistrate on 18th. As the 
record in this cese did not contain 
an authoritative account of what transpired 
at this interview I called fora report from - 
the District Magistrate. He has submitted 
a confidential communication. One only of 
the deputationists was avle to vouch for the 
accuracy of the complaints from his own 
knowledge. Another member of the depu- 
tation (apparently on behalf of all) asked 
whether the people might wear khaddar 
and Gandhicaps. The District Magistrate 
said they might but must take the riek of 
being confused with the volunteers who 
were going about with their usual badges, 
and that the volunteers would not be allow- 
ed to remain inthe town anylonger. The 
deputationists requested the District Magis- 
trate to speak to the District Superintendent 
of Police to which the District Magistrate 
said he had already done so. In fact the 
Dietrict Magistrate had already urged the 
District Superintendent of Police to see that 
his men kept within the law. The deputa- 
tion naturally understood that there was 
nothing illegal in merely wearing khaddar 
or the Gandhi cap end that the District 
Magistrate had already taken steps to pre- 
vent molestation by the Police for wearing 
such drees, The only practical inconvenience 
for people so dressed was of being mistaken 
by the Policefor volunteers who were requir- 
ed to leave the plece ss most of them were 
strangers at Guntur. 

The deputation having got the District 
Magistrate's aseurance of protection from 
unlawful molestation thought it proper in, 
order to allay public excitement to intimate 
the fact to the people who were making 
complaints of molestation and ordered a 
handbill in the following terms to be printed 
in a local press: “When we went. to the 
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Collector to-day and told him about the 
‘conduct of the Police, he told us that he 
would take proper. steps to see that the 
. Police do not molest volunteers or other 
residents of the town for merely wearing 
khaddar or the Gandhi caps.” 


Then follows the names of the deputation- 
ists. The Police came to know that this 
handbill was being printed with a view to its 
circulation. They thereupon went to the 
press and seized all the copies before any 
could be circulated and immediately made 
an application to the District Magistrate 
stating as follows: “There was information 
that about nine people of Guntur approach- 
ed the District Magistrate, Guntur, and 
made allegetions against the Police and that 
the- District Magistrate did not balisve them, 
To incite the public to gradually defy the 
orders under s. 144,Oriminal Procedure Code, 
issued by him on 15th instant, these people 
sent a notice to the Vani Press for printing 
and to give them a number of copies for 
publication in Gunturtown, These notices 
contain falsehood carefully and cunningly 
worded, The publication of these notices 
in Guntur town may lead to breach of peace 
and public tranquillity. I produce a copy 
of the notice. I want an order under s, 144, 
Oriminal Procedure Oode,issued prohibiting 
the wearing of Gandhi caps by the public 
in general in Guntur town and within five 
miles of its boundary.” 


Thereupon the District Magistrate passed 
the order in question which is as follows: 

‘‘Whereas the public tranquillity has 
been disturbed by the civil disobedience 
movement and wearing of the Gandhi cap 
is a symbol of sympathy with that move- 
ment and whereas information has been 
laid b2fore me that a notice is about to be 
issued to the public in general which will 
have the effect of insiting them to wear 
Gandhi caps and (so) disturb the public 
. tranquillity, I .... District Magistrate, 
consider that immediate prevention is desir- 
able and direct every member of the pub- 
lic in general do abstain from wearing a 
Gandhi cap when in any place frequented 
by the public within the limits of Guntur 
Municipality and a radius of five miles 
therefrom for a period of two months from 
this date.” 

The petitioner, an Advocate and Secretary 
of the Bar Association of Guntur, purport- 
ing to actin pursuance of a resolution of 
that body, petitioned the District Magistrate 


.on 2nd July under s, 144 (4) to rescind the . 
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above order, stating that the handbill men< 
tioned in the order was not an incitement to 
comit any illegalities at all, but only intima- 
tion of the fact that the District Magistrate 
himself had promised to protect the people 
against molestation for wearing Gandhi 
caps and khaddar, that there was neither 
imminent nor in fact any danger of any 
breach of the peace or of the public tranquil- 
lity by reason of the people wearing Gandhi 
caps; that the public had a right to wear 
what dress they liked and that the order 
was an unwarranted interference and not 
being justified by any interest of the public 
peace should be rescinded. When the peti- 
tion came on for hearing, no witneses were 
examined st all, but the petitioner was al- 
lowed to file on 8th July an affidavit setting 
out more fully the contents of his petition. 
It referred to the representation of the 
deputation and the petition put in by them 
and asked that it might be exhibited in 
the case. It denied the allegation in the 
First Information Report by the Police that 
the District Magistrate, in the interview 
the deputationists had with him, said that 
their representations were all false; it denied 
the allegation of secret meetings in the 
houses of people to concert measures to 
throw obstacles in the way of the Police 
and concluded by stating that the hand. 
bill proposed to be circulated only stated 
the fact which was true, that the District 
Magistrate had assured the deputation of 
protection from illegal molestation for 
wearing Gandhi caps and khaddar 
dress. On the other side the Police 
through the Public Prosecutor contented 
themselves by filing a memorandum of 
objections. Not even an affidavit was 
filed. The memorandum of objections 
stated that the petitioner had no locus standi 
to move the Oourt as he was not a person 
aggrieved by the order and it ended by the 
surprising statement that “on the merits 
of the case it is not proposed to make any 
reply as the application is manifestly 
unsustainable,” 


On these materials, the District Magis- 
trate passed his order of 10th July declin“ 
ing to interfere, 


Before proceeding further, 1 think that 
when an ex parte order under s. 144 is 
called in question under cl. (4) o¢ that 
section, the normal procedure shcald be 
for evidence to be recorded in the usual 
way by examination and cross-examination, 
of witnesses in open Oourt. The proceed- 
ing is a judicial one: Muthuswami Ye 
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Thangammal (1); and though I am not 
aware of any provision in the Oriminal 
Procedure Code prescribing the mode of 
taking evidence in such an enquiry it is 
desirable whenever possible to adopt the 
normal procedure. The learned Advocate- 
General conceded that the normal pro- 
cedure of recording evidence in open Oourt 
should ordinarily be adopted. But he 
stated thatin this case no evidence had 
been shut out. The difficulty in this part 
of the case, is that on the crucial points, 
namely, whether the wearing of Gandhi 


caps has any reasonable connexion with 


disturbance of the peace or public tran- 
quillity, the order entirely rests cn state- 
ments contained in itself which there is no 
means of testing by the evidence. The 
main point is whether there was any such 
urgent apprehended danger as called for 
action under the section and, if there was, 
whether the act prohibited, namely the 
wearing of Gandhi caps, was such as was 
likely to prevent or tended to prevent the 
‘threatened disturbance of public tran- 
‘quillity. The Magistrate first considers as 
the main question whether the Gandhi cap 
is part of the ordinary dress of the people. 
“He may have been misled into thinking 
that this was the main question by the 
‘contention of the petitioner before him that 
the Gandhi cap was the ordinary dress 
of the people. The Magistrate came to the 
conclusion that in that partof the country 
the Gandhi cap was not the ordinary dress 
of the people but had become general 
among the followers of Mr. Gandhi for 
about ten years. Ashe puts it, it showed 
that the wearer was interested in some- 
thing in which Mr, Gandhi was interested, 
To that extent I gree with him but when 
he goes cn to say that because the Gandhi 
cap shows sympathy with something in 
which Mr. Ganahi is interested, and because 
Mr. Gendhiisnow interested in the civil 
disobedience movement, the wearers of 
Gandhi caps are eleo sympathisers with the 
civil dieoheciencs movement, I must with 
respect disegree. The question is really 
one of general knowledge and this Court is 
as much in a position to know matters of 
general knowledge as the lower Oourt. 

It is imposeible for me to say that at the 
present day people who wear Gandhi caps 
may be inferred therefrom to be supporters 
of the civil disobedience movement. Such 
an inference would be an injustice to those 

(1) 121 Ind. Cas. 833; A. I. R.1930 Mad. 242; 31 
Or. L. A 324; 53 M. 320; 58M. L. J. 145; (1930) M. 
W. N.82. : 
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numerous persons who -have been wearing 
thet cap as a mark of sympathy with Mr. 
Gandhi's views from a time long anterior 
to the civil disobedience movement. For, 
it is well-known that Mr. Gandhi is interest- 
ed in several other thinge than the civil 
disobedience movement which have or 
ought to have no connexion with it, for 
instance, elevation of the depressed classes, 
prohibition of child marriage, encourage- 
ment of Indian industries and temperance. 
It is unjust to those who take an interest in 
Mr. Gandhi’s harmless activities to impute 
to them sympathy with the civil disobedi- 
ence movement because they wear Gandhi 
caps. Finally the representation{by the depu- 
tation of ill usage by the Police of wearers of 
Gandhi caps and the District Magistrate’s 
opinion that people might wear such caps 
provided that they did not mind the risk of 
being mistaken for volunteers and his warn- 
ing to the Police to keep within the law, all 
show that on 18th June, the Gandhi cap 
was not in the opinion of the District 
Magistrate an emblem of the civil dis- 
obedience movement,- 

What then was the urgently apprehended 
danger? From the order as first issued, 
it would appear as though the apprehended 
danger was the wearing of Gandhi caps by 
the people of Guntur. Obviously the danger 
intended by the section is a danger to the 
public tranquillity. It is difficult to see 
how the wearing of caps was in the circum- 
stances in itself a danger to public 
tranquillity. The Magistrate explains that 
in the order originally issued the word “so” 
was bya clerical error omitted before the 
word “disturbed.” When the omission is 
supplied he says that the intention of the 
order is clear. I do not see how the ad- 
dition of tha word “so” supplies the miss- 
ing link unless we ere to suppose, as 
apperently the Magisirate was of opinion, 
that the wearing of Gandhi caps was itself 
a disturbence of the public tranquillity. 
It seems to me that the order discloses con- 
fusion of thought by identifying dis- 
turbances of the peacsor tranquillity which 
is the apprehended danger, with the act 
or acts which are to be forbidden asa 
means of preventing the danger, In short, 
the order does not Gisélese any danger to 
the public peace itself unless we are to 
suppose that the wearing of caps became on 
20th June an indication of danger to public 
peace or tranquillity. If on the 18th the 
wearing of thesecaps was permissible and 
the cnly danger was to thecap wearers 
themeelves of the Police mistaking them 
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for volunteers, how did the cap become 
on the 20th a danger to the public peace ? 
‘he most important point in the case is 
whether . the prohibition of the cap was 
necessary in the interests of peace in the 
sense that it was likely to prevent or tend 
to prevent the disturbance of the public 
tranquillity. On thig point, I adopt the 
learned Advocate-General’s words when he 
said that the real test to see whether the 
present order was justified or not is to find 
out whether the act, be it lawful, or unlaw- 
ful, was likely to lead toa breach of the 
public tranquillity. On this Point, the 
learned Advocate for the petitioner has 
subjected para, 5 of the Magistrate's order 
of 10th July to a searching and rigorous 
criticism. He argues thet instead of found- 
ing himself on probabilities the Magistrate 
has relied on surmiseg in trying to establish 
a connexion between the Gandhi caps and 
public tranquillity. Ido not agree with the 
Advocate’s criticism that the object of the 
order was political, There is no reason to 
regard the object of the order as otherwise 
than what it should be, but that is not 
enough. It must be supported on sub- 
stantial grounds. The substance of ths 
criticism is that an act prohibited under 
8. 144 must only be so prohibited if it is 
likely to prevent obstruction, ete., or dis- 
turbance of the public tranquillity, ete. Now 
this likelihood or tendency must, in my 
opinion, be a reasonable or proximate one. 
It is not enough to say that by stretching 
several possibilities one after the other it 
is possible to establish a connexion of cause 
and effect between the act prohibited and 
disturbance of the publie tranquillity, 
That connexion must not be merely 
speculative or distant, The question whe- 
ther in each particular case the case falls 
on one side or the other is one eminently of 
sound judgment and no rules can be laid 
down for its exercise, Where there are 
special facts relating to a particular locality 
as to which the local authority is the best 
judge the opinion of that authority will not 
easily be disturbed ; but where there are no 
special circumstances and matter is one of 
general impression the absence of any near 
or reasonable connexion between the pro- 
hibited act and the supposed danger to 
public tranquillity will baa ground upon 
which this Oourt is bound to act. The 
order of the Magistrate shows that the 
eonnexion between the Gandhi caps and 
the civil disobedience movement which 
disturbs puolic tranquillity is only a dis- 
ant and possible one and nota near and 
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robable one. He says that “a sudden 
ae in symbols of sympathy,” by which 
he means caps “with a movement which 
had just had a egerious set back could 
have no other effect than to assist the 
movement,” : 
ff the so-called increases in cap wearers 
was due to the alleged interference by the 
Police, which had temporarily diminished 
the number, becoming known to be un- 
authorized, there would be really no in- 
crease at all, but those people who had been 
accustomed to wear the caps before the 
interference would again do so as if they 
had not been interfered with. Then the 
Magistrate refers to the general features of 
the civil disobedience movement throughout 
India as being very upsatting to the public 
tranquillity. I think the petitioner's 
criticism is just that this has little to do 
with the case because the state of affairs at 
a distant place like Peshawar can have very 
little effect upon what is done at Guntur. 
Then the Magistrate says that “the ways are 
numerous and it is impossible to say exactly 
in what way it would have worked if this 
order had not been passed.” a ; 
It was argued for the petitioner that, if 
the Magistrate was unable to say what the 
consequences would be, ipso facto it showed 
that there was no need to act because it has 
to be shown thata disturbance of the public 
tranquillity was imminent; but understand- 
ing the Magistrate to mean that unknown 
dangers which it was impossible to define 
were looming ahead, that again leaves the 
matter so uncertain that it can hardly „be 
made the occasion fora general order like 
tho present preventing people from wear- 
ing caps of a particular kind. Then the 
Magistrate refers to offences in pursuance 
of the movement by which he means no 
doubt offences committed throughout India. 
This is open to the same remarks as above. 
Then he refers to the demolition of a temple 
in the town of Guntur on 15th June. This 
is rather an embarrassing reference because 
there is nothing whateverin the case to 
show that thie was a part of the civil 
disobedience movement. On the contrary, 
I was informad and this was not denied on 
the part of the Orown that it was the actof 
a certain section of Muhammeadans who 
destroyed the temple in conseque.ce 
communal ill-fesling. Reading that po 
of the order which relates to this s 
a whole I hava coms to the cong 
the Magistrate was dealin 
himself cails, possibilities 
reasonable connexion was 
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between the act prohibited and any appre- 
hended danger, - 

It is, of course, quite legal to prohibit the 
wearing of caps or the carrying of any 
other symbols if they amount to participa- 
tion in or encouragement of revolutionary 
propaganda or any movement such as the 
civil disobedience movement calculated to 
paralyze the administration. But before 
such an order is passed it should be shown. 
by evidence which a reasonable mind may 
accept as satisfactory, that it was necessary 
to pass such an order in the interests of the 
public peace. In my opinion that has not 
. been done in the case. Where that is so, 

an order like the present is more likely by 
its necessarily irritating effect to adversely 
affect the public peace than if it had not 
been passed. In such circumstances it is 
the duty of this Oourt in the interests of 
public peace to set matters right. The 
en of the District Magistrate is set 
aside. 


N. 8, & A. Revision allowed, 


MADRAS HIGH COURT. 
CRIMINAL Revision No, 334 or 1930 
AND 
CRIMINAL Revision Petition No. 313 
oF 1930. 

November 7, 1930. 

Present :—Mr. Justice Jackson. 
DARA LAKSHMI NARASIMHAM— 
ACGUSED—PRTITIONBR 


versus 
- GARINE SATYANARAYANA— 
_ OOMPLAINANT— REBPONDBENT. 

Criminal Procedure Code (Act V of 1898), 8. 423— 
Appellate Court—Order for re-trial—Duty to for- 
mulate charge—Whenre-trial should not be ordered. 

After reversing a conviction and sentence an Ap- 
pellate Court cannot order an innocent man to be 
ye-tried without formulating a charge. 

Emperor v. Mohan Singh (1), referred to. 

Further, though in certain circumstances the 
Appellate Court can order a re-trial under s. 423, 
Griminal Procedure Code, it cannot doso where the 
prosecution has hopelessly broken in every respect, 
go as to enable the prosecutor to substantiate some 
new charge against the accused, or to produce evi- 
dence which might easily have been produced at 
the first trial. 


Inre V.M. Rathnavelu Mudaliar (2), followed, 
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Messrs, V. L. Ethiraj and G. K. Damodara 
Rao, tor the Petitioner. 

Mr. P. Satyanarayana Rao, for the Re- 
spondent, 

The Public Prosecutor, for the Orown. 

ORDER.—Alier reversing a conviction 
and sentence an Appellate Court cannot 
order an innocent man to be re-tried without 
In Emperor V. 
Mohan Singh (1) the learned Judge was 
careful to formulate a particular charge of 
forging receipt, leaving it open tothe lower 
Oourt to expand that charge if so advised. 
But the Court cannot simply say: “This 
man shall be charged,” which ordering 
re-trial amounts to. An Appellate Court 
must also be careful not to usurp the 
function of a Public Prosecutor, a matter 
I discussed in In re, M. Rathnavelv | 
Mudaliar (2). 

“The learned Sessions Judge came to the 
sams conclusion, observing quite correctly 
that upen the essential points of the case 
there is neither evidence nor finding, and 
he could not uphold the conviction. He. 
considered, however, that the proper course 
waa to order a re-trial, Here it must be 
found that the learned Judge exceeded his . 
proper function. In certain circumstances . 
he can, no .doubt, order a re-trial under 8, 
423, Criminal Procedure Code, but hardly 
where the prosecution has hopelessly 
proken in every respect, so as to enable 
the prosecutor to substantiate eome new. 
charge against the accused, or to produce 
evidence which might easily have been 
produced at the first trial. It is rather 
for supplying formal defects that an Appel- 
late Court orders re-trial : see Varadarajulu 
v. Emperor (3).” 

The petition is allowed and the case cent 
back tothe Appellate Court for disposal 
in the light of the above. 


N.S. & a, Petition allowed. 

(1) 59 Ind. Cas. 372; 42 A, 522; 18 A. L. J. 633; 2 U, 
P. D. R. (A.) 360; 22 Gr. L. J. 84.. 

(2) 122 Ind. Cas. 497; A.I. R. 190 Mad. 169; 31 Cr. 
L. J, 422; (1930) M. W. N, 131. 

(3) 51 Ind. Cas, 343; 42 M. 885; 20 Or. L, J. 455; 37 
M. L.J. 81; (1919) M. W. N. 669. 
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MADRAS HIGH COURT. 
OUBIMINAL Reviston Oasu No. 979 
oF 1929 
AND 
OBIMINAL Raviwon Partition No. 883 


September 15, 1930, 
-` Present :—Mv. Justice Pandalai. 
OHINNA VENKATESU—Acocssp— 
PETITIONER 
Versus 
PEDDA KESAMM4—Oomp.ainantT— 
RESPONDENT. 

Penal Code (Act XLY of 1860), s. 447—Criminal 
trespass—Trespass during absence of owner, whether 
within s.447—‘Annoyance’, what constitutes, 

It is unnecessary fora possessor to be always pre- 
sent upon his property in order that he may be an- 
noyed by a trespasser. [p. 456, col. 1.) 

Chinna Thoyi, In re(1), Emperor v. Moti Lal (2) 
and Vellappa v. Bheema Row (3), distinguished. 

Criminal revision petition against a 
judgment of the Sub-Divisional First Class 
Magistrate, Gooty. 

Mr, S. Ranganadha Ayyar, for the Peti- 
tioner. f 

Mr. T. R. Arunachala ` Ayyar, for the 


Respondent, 
Mr. A. Narasimha Ayyar, for the 
Orown, 


ORDER.—This is æ» petition to revise 
the conviction of the petitioner under s, 
447, Indian Penal Code, for criminal trespass 
for entering upon and ploughing up a 
field called Tunga Qhenu, 2 acres75 cents 
in extent, belonging to P. W. No L and 
leased by her in Fasli 1339 to P. W.No. 5, 
The petitioner seems to have set up that 
he was the person in possession. This was 
found against the findings being that the 
petitioner and the husband of P. W. No. 1 
were two cut of five brothers who had once 
been joint, but had subsequently divided 
off; that these two brothers had -divided 
from each other about four years prior to 
this occurrence and that the widow, P. W. 
No. l, had been in possession of this pro- 
perty since her husband’s death and had 
paid the kist for it and had also in Fasli 
1339 leased it by a registered instrument to 
P. W. No. 5 for five yeara. The petitioner 
was convicted upon these fects upon the 
inference of the lower Courts that his 
intention in entering upon and ploughing 
upthe field was to cause annoyance to 
P. W.No. 5. The petitioner now attacks 
this conviction upon two grounds: In 
the first placa he says that thereis no 
distinct finding that there was any inten- 
tion to annoy P. W. No. 5. In the second 
place he says that, even if there were, such 
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a finding would be incorrect because 
P. W. No. 5, being admittedly the person 
in possession at the time when the petition- 
er entered upon the property, he being 
then absent and only P. W. No, 1 being 
present on the property, there could be 
no possible intention to annoy an absent 
person. 

As to the first point, I think the language 
of the Magistrates is clear and they ex- 
pressly found that the petitioner’s inten- 
tion was to annoy P. W. No. 5. As to 
the next point, reliance is placed upon 
three decisions to show that where a person 
in possession is absent, there cannot really 
or fairly be said to bé any intention to 
annoy him, and the intention, whatever it 
may be, is not to annoy but may be to 
assert a right or something else, The 
first decision relied upon is Chinna Thoyt, 
In re (1). In that case a woman had enter- 
ed the compound of the Assistant Superin- 
tendent of Police in his absence for the 
purpose of meeting her paramour and not 
for the purpose of stealing as was alleged. 
On those facta the Oourt held that there 
was no reason for supposing that the 
woman’s entry into the compound was made 
with the object of intimidating, insulting 
or annoying the absent Superintendent of 
Police or any other person. Iconsider that 
to be a decision upon those facts and nota 
general decision that in no circumstances 
can an absent possessor be annoyed even 
if facts exist from which such an inference 
may be drawn. On the contrary, another 
of the decieions cited to support of this 
proposition, Emperor v. Moti Lal (2) contains 
observations which are to the opposite 
effect. In that case there were two rival 
claimants, A and B, to some immoveable 
property, including a certain shop. A had 
let the shop to a tenant who had left it. 
On the same day, before the lessor A could 
himself take possession, B entered the 
shop; and the question was whether that 
was criminal trespass. In the course of 
their judgment the learned Judges say: 

“First of all it is to be remarked that 
intimidation, insult or annoyance can in 
most cases arise only if the premises are in 
fact in the actual physical possession of 
somebody, as, for instance, the actual 
owner, his wife, servant, agent, licensee or 
other person, They are at all events 


1 Weir 518. 
o 88 Ind. Oas. 1049; A. I. R. 1925 All. 540; 47 A 


855; 23 A. L. J. 679; L. R.6 A. 132 Or; 26 Or. L. T 
73. l 
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results which more naturally follow when 
premises are occupied than when vacant,” 

The actual result of the case was that 
the Oourt held that the entry was a bona 
fide one for the purpose of asserting his 
title, But the observations above set forth 
show that it is unnecessary for a possessor 
to be always present upon his property in 
order that he may be annoyed by a tres- 
passer on the contrary it was recognized 
that the actual owner need not be there: 
his wife, servant, agent, licensee or other 
person may be there. If so, why should 
any human being be actual present? 
Indeed, if that were the case, no person in 
possession of property could leave the pro- 
perty without the risk ef some trespasser 
or intruder entering upon his premises and 
going scot-free upon the allegation that 
there was nobody to annoy. The learned 
Judges in the case cited merely observed: 
“They (intimidation, insult and annoy- 
ance) are at all events results which more 
naturally follow when premises are occupied 
than when vacant.” 

In my opinion that stands to reason. 
Can it be pretended, ifa man in Madras 
locks his house and goes fora walk to the 
beach, and comes back a few hours or 
minutes later, that anyone who enters his 
house in his absence in circumstances from 
which intention to annoy may be otherwise 
drawn, cannot be guilty of criminal tres- 
pass because he was absent? The proposi- 
tion has only to be so stated to show how 
absurd the result will be if that were the 
law. The only other case relied upon was 
the Full Bench decision in Velappa v. 
Bheema Row (3). That was not a decision 
on this point at all. All that was decided 
there was that the essence of an offence 
under s. 441is the intention to commit an 
offence: to intimidate, insult or annoy. It 
was held that it was not sufficient to prove 
that the offender knew that his act was 
calculated or likely to cause annoyance, 
insult or intimidation: That is not the 
question here, that question as stated having 
peen actually found. I, therefore, think 
that the fact that P. W. No. 5 was absent 
when the petitioner entered upon the land, 
and that only the lessor came to the spot 
on hearing of the petitioner’s acts in order 
to prevent his doing s9,is not enough to 
exonerate the petitioner from the intention 
to annoy the lessee. The conviction, there- 
fore, was right. 


(3) 43 Ind. Cas, 578; 41 M. 156; 19 Or. L. J. 162; 6 L. 
ye 33 M: Le J. 729: (1918) M. W, N.81 
( ` “ye 4 
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In deciding as to the sentence, in my 
opinion, a fine of Rs. 100 is-far too exces- 
sive in a case of this kind. The dispute 
was between a person and his brother's 
widow; and there was no necessity to visit 
this petty offence with such a heavy fine. 
The sentence will be reduced to a fine of 
Rs. 20; in default, one week's simple im- 


prisonment. The rest of the fine, if paid, 
will be refunded. 
nis. & a, Order accordingly. 


MADRAS HIGH COURT. 
ORIMINAL APPEAL No. 36 oF 1930. 
March 26, 1930. 

Present:—Mr. Justice Wallace and 

; - Mr. Justice Jackson, 
KAPPINAIAH AND AaNoTHER—P2RISONERS— 
. APPBLLANTS 
versus 
EMPEROR—Obpposite Parry. 

Evidence Act (I of 1872), ss. 6, 8, 88—Penal Code 
(Act XLV of 1860) s. 376—Rape—Suicide by woman 
some days after rape—Statements made soon after 
occurrence, whether admissible—Dying declaration—- 
Res geste—LHvidence of conduct. 

If a woman is raped, and decides three days later 
to commit suicide, the rape is not the cause of her 
death or transaction resulting in her death, though it 
may be the contingent motive, and a statement al- 
leged to have been made by the woman soon after 
the oceurrence cannot be admitted in evidence under 
s. 32(1), Evidence Act; such a statement can be ad- 
mitted under s.6, Evidence Act, only if it is so con- 
nected with the rape as to form part of the same 
transaction. [p. 457, col. 1.] 

Statements made after ravishment by the woman 
raped arenot part oftheres geste. [ibid.] 

Regina v. Lillyman (1), followed. 

Tf the conduct of a woman who has been ravished 
issuch that she lodges a complaint, then that con- 
duct is relevant and the terms in which the com- 
plaint was made are relevant as conduct but they 
are not relevant as direct preof of the act. The 
particulars of the complaint may so far as they relate 
to thecharge against the prisoner, be given in evi- 
dence, not as being evidence of the facts complained 
of but as evidence of the consistency of the conduct 
of the prosecutrix with the story told by her in the 
witness-box and as negativing consent on her part. 
But if she does not gointothe witness-box there is 
nothing to confirm or corroborate and the statement 
or complaint cannot be proved under s. 8, Evidence 
Act. [p. 457, cols.1&2.) | 

Orimina! appeal against the sentence pas- 
sed bythe Additional Sessions Judge, Ooim- - 
batore Division, in Oase No. 145 of 1929. 

Messrs. K. S. Jayarama Aiyer and G.: 
Gopalaswami, for the Appellants. 


The Public Prosecutor, for the Orown, 
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JUDGMENT.—The two appellants 
have been sentenced to five years’ rigorous 
imprisonment and to 12 stripes each for 
committing rape. Basuvi, the woman whom 
they are said to have raped on 26th August, 
1929, was found drowned on 30th August, 
1929, in a neighbouring canal, 

Therefore she has not given evidence and 
a preliminary question of law arises whether 


her statement to her mother-in-law P. W.: 


No. 2, made shortly after the alleged de- 
parture of the two accused from her bed- 
room on 26th August, 1929, is admissible 
in evidence. The learned Judge holds that 
it is admissible “not only under s. 32 (1), 
Evidence Act, as relating to the cause of 
her death; but also under ss. 6 and 8 of the 
Act,” an observation which argues little 
attention either to fact or law. 

The woman is said to have been raped 
en Monday and was alive on Thursday 
morning and sos. 32 can have no applica- 
bility. That section refers to the actual 
cause offdeath, or to the transaction result- 
ing in death. If a woman is raped, and 
decides three days later to commit suicide 
the rape is not the cause of her death or 
transaction resulting in her death, though 
it may be the contingent motive, Then 
her statement could only be relevant under 
- &. 6,ifitis so connected with her rape as 

to form part of the same transaction as one 
of what are known as the res geste. Taylor 
offers as the best general idea of what is 
meant by res geste everything that may 
fairly by considered an incident of the 
event under discussion and proceeds to 
lay down that a mere narrative of a past 
occurrence cannot explain an act, The 
leading case upon statements made after 
ravishment is Regina v. Lillyman (1), and 
there it is assumed at the very outset that 
such a statement is no part ofthe res geste 
page 170*, 

As regards s, 8 it must be borne in 
mind that section covers the relevancy of 
conduct. If the conduct of a woman who 
has been ravished is such that she lodges 
-a complaint, then that conduct is relevant 

and the terms in which the complaint 
was made are relevant as conduct but they 
are not relevant as direct proof 
of the act. There is no reason to 
suppose that here the statutory law of India 
departs from the Common Law of England 
and the point isclearly stated in Regina 
v. Lillyman (1): “The particulars of the 

(1) (1896) 2 Q. B. 167; 65 L J. M. O. 195; 74 L. T. 730; 

Cox C. O. 346; 44 W: R 654; 60 J. P. 536. 

“Page of (1896) 2 Q. B.—[Ha, 








KAPPINAIAN Vv, EMPBROR, 


` outside. 


457 


complaint may so far as they relate to the 
charge against the prisoner, be given in 
evidence, not as being evidence of the facts 
complained of but as evidence of the con- 
sistency ef the conduct of the prosecutrix 
with the story told by her in the witnessi-box 
and as negativing consent on her part.” 

Therefore if she does not go into the 
Witness-box there is nothing to confirm or 
corroborate and the statement or complaint 
cannot be proved. Section 9 does not render 
it admissible. 

Mukkadi Gowda, P. W. No. 1, had often 
told his master D. W. No. 1, that his wife 
was a loose woman and he wanted to get 
rid of her. He was even saying this in 
‘August 1929. On 26th August he was 
away from home leaving only women in 
the house, his wife Basuvi, his mother 
Rachi, P. W. No. 2, and his aunt Sidhi, 
P. W. No. 4. 


Rachi heard Basuvi cry out “Ayyo appa” 
at about midnight and taking a light 
went out and talked with one Chikkamalla, 
P. W. No. 6, whom she found waiting 

Ohikkamalla told her that he had 
been hired by the two accused to cut fire- 
wood and they had left him outside while 
they went into her house. Rachiszys that 
she herselfsaw the accused running away; 
probably at most she saw persons running 
away andconcluded from what Ohikkamalla 
told her that she had been the accused. 
She then went to Basuvi whom sbe found 
quite naked. She does not say that she 
noticed any kind of injury upon her. Then 
she went back io bed and. slept soundly, 
The aunt, P. W. No, 4, tells the same 
story. 

At sunset on the 28th, Makkai Gowda 
returned home and heard from his wife 
that she had been raped. He went to 
two leaders of the icaste but found them 
out and spent that night with his wife 
leaving her early next morning. He 
returned at 9 a. m. to find her gone. On 
the 30th her body was found in the canal. 
He reported this to the headman but said 
nothing of the rape. The Sub-Inspector, 
P. W. No. 11. came to the place at 2 p, M. 
on the 20ih receiving the headman’s re- 
port Ex. D that a body had been found. 
Apparenly tbe story of the rape first came 
out at the inquest but he has been askad 
nothing about it and there is no First Ip- 
formation Report. 

The doctor, P. W. No. 3, held the post 
mortem on the morning of the 31st. The body 
was badly decomposed and ‘he thinks de- 
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composition must have set in on the 27 th or 
28th or even earlier. If Basuvi died on the 


29th themedical evidence is at variance with — 


t. The lips of the vagina were scratch- 
See the cai badly contused which might 
have been caused by rape. There were 
bruises on the left cheek and temple and 
the eye was armed: He could not- give 

; of death. 
Sunes No. 2 was found to have some 
scratches on his penis, but that is not 
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evidentiary. - ; 
“This evidence does not warrant a con- 
viction. If Baesuvi was lacerated and 


ruised on the 26th, the other woman would 
Eales have heardof it, When they 
were roused they were mors, interested in 
learning from Ohikkamalle what persons 
had been visiting Basuvi that night then 
in going to her assistance. As they both 
went back to bed and to sleep they evident- 
ly did not think much of it nor did Mak- 
kadi Gowda regard it as a matter for 
public complaint. But this was a flagrant 
instance of his wifes misconduct and he 
probably beat her which would account 
her black eye. lf as suggested the accused 
were stifling the cries of a virtuous woman 
the injuries should have been nearer the 
mouth. After encountering her husband 
she may have drowned herself or she mey 
have been killed and thrown into the water. 
The only reliable evidence against the 
accused is that of the one man who says 
that they left him outside and hisstory is 
quite consistent with the theory that 
they visited Basuvi with her consent and 
were not raping her. They mey have 
treated her with more violence than she 
relished but there was nothing she thought 
worth showing to the other. women. In 
fact the evidenceis that when they came 
in she was cureful to conceal her private 
parts (P. W. No. 2). lf the learned Judge 
hed seen the significance of this circum- 
stance combined with the. fact that the 
other women were not upset, and the 
husband thought it no matter for public 
complaint, and if he had not misdirected 
himself on the law, he would probably have 
‘agreed with the assessors who-were unani- 
mous for an acquittal. Their opinion 
must be upheld, The accused are acquit- 
ted. 


N. 8. & A. Accused acquitted. 
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MADRAS HIGH COURT. 
ORIMINAL Revision No. 128 or 1930 
4ND 
OgiminaL Revision Parition No. 120 

Í oF 1930, 

September 19, 1930. 
Present:—Mr. Justice Pandalai. 
SAMBASIVA MUDALT AND OTHERS— 
ACO08ED— PETITIONERS 

` VETSUS 
EMPHROR—Opposite Paary, 

Criminal Procedure Code (Act V of 1898), ss. 236, 
287, 289 (d), 587-—Charge—‘Same transaction, meaning 
of—Irregularity in form of charge—No failure of . 
justice—Validity of trial— Charge for abetment— 
Conviction for principal offence—Legality of con- 
viction—Penal Code (Act XLV of 1860), ss. 114, 480. 

The inhabitants of a, village wanted to open a 
sluice which cut the water away from their tank. 
Several of them including the petitioners.opened the 
sluice. When,it was found that that work was 
undone, some of them turned up again next morning ` 
and re-opened the sluice and when it was again 
closed, these petitioners turned up again later in 
the morning and opened the sluice for a third 
time within a period of 12 hours: 

Held, that the acts committed constituted one 
transaction as there was community of purpose and 
continuity of action and it was not illegal to frame a 
single charge in respect of them. [p. 460, col. 1.] 

Where the trying Magistrate held that the 
offence committed by the accused was onè under-s, 430 
read with s. 114, Penal Code, and the Appellate Magis- 
trate thought s. 114 was not applicable to the case 
because there was no proof of previous abetment, but 
he held that the facts proved amounted to the 
principal offence and convicted the accused under 
s. 430 read with s. 34, Penal Oode: 

Held, that. the Appellate Court had power to 
alter the conviction into ons under s. 430 read with 
s. 34 and the conviction was not, illegal. [ibid,] 

Begu v. Emperor (4), applied. ` 

Padmanabha: Panji Kannayya v. Emperor (8),distin- 
guished. 

The distinction between anabettor who is deemed 
to be a principal offender under s. 114, Penal Code, 
and the principal offenderis ene of such a shadowy 
character that the conversion of his conviction from 
one to the othercannot be said to offend against any 
reasonable construction of the powers given to the 
QOourt under ss. 236 and 237. [p. 460, col. 2.] 

Under the Oriminal Procedure Oode defeets in 
the form ofcharge are immaterial ‘unless’ they lead 
to failure of justice. [p. 461, col. 1.] 

Mesars. V. L, Ethiraj and T. S. Nagaswami — 
Ayyar, for the Petitioners. 

Mr. N. S. Mani, for the Crown. 


CRDER.—The petitioners who are six 
in number were convicted and sentenced’ as 
follows: Petitioners Nos, 1 to 4 (accused 
Nos. 1 to4) under s.430, petitioners Nos. 5 
and6 (accused Nos.7 and 8) under s. 430 
read with s. 34; petitioners Nos. 2 and 3 
(accused Nos. 2 and 3) also under s. 352, 
Petitioners Nos. 2 and 3 (accused Nos. 2 and 
3) were fined Rs. 60 and all the others 
Rz. £0 saeh,” a, : o 

The conviction arose out of the act of the 
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ryots of Theniluppai village, to which the 
“ petitioners belong, opening the sluice of the 
feeder channel from the Oheyyar anicut 
and also in removing a mud dam which had 
been temporarily put up across a Vellavari 
also taking off water from the same anicut, 
but from the opposite bank. The object of 
the villagers was to take water to their own 
village tank fed by this sluice and by the 
Vellavari, and these acts were done against 
the orders of the Public Works Depart- 
ment which has the duty of regulating the 
. distribution of water of this irrigation 
system, in exercise of which duty the Sub- 
Divisional Engineer had ordered that the 
sluice to the Theniluppai village should be 
closed so that the water may flow down to 
two other village tanks, 3. e, Nemili and 
Venkodu lower down. On the night of 28th 
November, 1928, the Public Works lascar, 
P. W. No, 1, and a number of ryots 
including P. Ws, Nos. 6 and 7 from the 
village of Alathur were watching the 
sluice and mud dam, The allegation is 


that at 11 p.m. accused Nos, 1, 3,4,7 and 8° 


and some others arrived and at the instiga- 
tion of accused Nos, 7 and 8 the others first 
removed the mud dam and then opened the 
sluice. The lascar and the ryots of Alathur 
protested but could nct do anything. After 
the Theniluppai villagers had left, those 
who were watching repaired the damage 
first by restoring the dam across the 
Vellavari and closing the sluice early next 
morning. At about 7a. 4. accused Nos. 2, 
5 and 6 (of whom Nos.5 and 6 have been 
acquitted) came ard wanted to open th 
sluice again. f 
In spite of objection by the lascar they 
opened the sluice again and left. The 
lascar closed it again. Then atll a.m. on 
the 29th all the eight accused before the 
lower Court, including these petitioners 
appeared - again and in ths presence of 
accused Nos.7 and 8, who are said to have 
told P. W, No. 5 that he might do what he 
liked, the other“ accused opened the sluice 
for the third time These facts except that 
accused Nos, 5 and 6 took any part in these 
events, have been considered proved by the 
two Courts, The objection now raised by 
the petitioners is twofold; first, that the 
trial was illegal because the petitioners 
should not have been tried for the events of 
the night of the 28th and of the morning of 
29th November at the same trial as they did 
not form parts of the same transaction; and 
second, that the conviction of accused Nos, 
7 and 8 by the Appellate Magistrate under 
s. 430 read with s. 34 is illegal because they 
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were only charged under ss. 430 and 114 
with abetment. As tothe first objection 
it depends upon whether, upon a reasonable 
understanding of the facts the events of the 
28th night and of the 29th morning can be 
said to have formed parts of the same trans- 
action. Learned Oounsel at one point of 
the argument cited the decision in Samiul- 
lah Sahib, In re (1), which he later admitted 
was not applicable. That was a joint trial 
of several persons for fishing in a tank at 
the same time and it was held that, although 
they were fishing at the same time, they 


. were not participants in the same transac- 


tion because each was fishing on his own 


account. 


ifin this casa the petitioners, the vil- 
lagers of Theniluppai, may reasonably be 
said to have been each opening the sluice 
for his own purpose, this case might be 
governed by that decision; but obviously 
the villagers were out on what was to them 
a common grievance, diversion of water 
from their tank and to attaina common 
benefit, namely, to get water to their tenk. 
The objection, therefore, that this was a cage 
of several individuals engaged eachon his 
own personal account does not apply. But 
it is said that the acts of thoss who removed 
the mud dam and opened the sluice on the 
night of the 28th and the acts of those who 
twice on the morning of the 29th did the 
same thing were independent acts and not 
parts of the same transaction. I am unable 
to agree with this contention, Taking a 
reasonable and common sense view, the 
Theniluppai villagers wanted to open the 
sluice which cut the water away from their 
tank, It was with that object that several 
cf them including five of these potitioners 
came and actually opened the sluice on the 
28th. When it was found that that work 
was undone, some of them turned up again 
next morning and re-opened the sluice and 
when it was again closed, these petitioners 
turned up again later in the morning and 
opened the sluice for a third time within a 
period of 12 hours, lam unable, on a fair 
view of these facts to regard them ag 
distinct acts or independent adventures by 
different bodies of men each acting in- 
dependently ofthe other. Theacts fall well 
within the description of a transaction 
given by a Bench of this Oourt in Chorajudi 
Venkatadri v. Emperor (2), namely, thata 


(1). 98. Ind. Oas. 597; A. I R. 1987 Mad. 177. 97 

Or. L. J. 1381; 50 M. 735; 51M. L. J. 699- 94 7. 

m 38 M. L. T. 37. Wa 
2) 5 Ind. Oas, 847; 33 M. 502; 11 Or. L. J, 258- 

M. W. N. 65; T M,L, T. 299; 20 M, L, gigg (1910 
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number of acts for which there is com- 
munity of purpose or design and continuity 
of action may be regarded as a transaction. 
There was here both community of purpose 
and continuity of action. The purpose wes 
to teke water to the Theniluppai tank and 
the action, repeated and continued at three 
different not very distant times, was to open 
the sluice. I am, therefore, unable to say 
that merely bacause the events of the 28th 
and the morning of the 298th were charged 
together, that wasan irregularity. In my 
opinion the case is covered by s. 239, cl. (d). 

Another answer to the objection is that 
there really were no different charges in the 
case at all for different offences. A reading 
of the charge, with which I will deal 
presently shows that the whole matter, 
namely, what happened on the 28th and 
what happened on the 23th morning, was 
all put together as one offence. Therefore 
there is really no objection on the ground of 
different charges being joined wich should 
not be joined. There was infact only one 
charge. 

_ The next point, as to the conversion by 
the Appellats Magistrate of the conviction 
of accused Nos, 7 and 8 from one under 
ss, 430 and 114 to one under s. 430 read with 
s. 34 is, in my opinion, equally groundless. 
The decision in Padmanabha Panji 
Kannayya v. Emperor (3) was relied upon 
to show that where a person who has been 
convicted of an offence has appealed, the 
Appellate Court cannot, after acquitting 
him of such offence, convict him 
of the abetment of such offence, Thai 
decision was pronounced in 1909. The 
learned Judges who pronounced it say in 
the judgment that no authority was cited to 
them to show that the Appellate Oourt had 
the power to convert a conviction for the 
principal offence to one for abetment. This 
is the converse case. But since the decision 
of the Privy Council in Begu v. Emperor 
(4) has given such wide application to the 
use of ss, 236 and 237 that decisions pro- 
nounced before that date to a contrary 
purport have ceased to ke binding. 
In that case the charge was for murder. 
The conviction was for an offence under 
8.201, which was not-cherged. Their 
Lordships rejected the argument thas thet 

(3) 5 Ind. Oas. 145; 33 M. 264; 11 Or. L. J. 49; 7 
M. L. T. 79; 20 M. L. J. 84. - 

(4) 88 lnd. Cas. 3; A. I.R. 1925 P. O. 130; 52 I 
A.191; 5 Lah. 226; 20. W. N. 447; 4 
L J. 643; 41 O. L. J. 437; 27 Bom. L. R. 707; 
3 Pat. Le R. 95 Cr; 23A. L.J. 636; (1925) M. W. N. 
418; 26 Cr, L. J. 1059; 7 Lah, L. J. 324; 30 0. W. N. 
581 (P. ©.). 


SAMBASIVA MUDALI V. EMPEROR, 


131 I. O, 1231 


conviction was wrong and founded their 
decision upon «ss. 236 and 237. They 
simply say that a man may be convicted 
of anoffance, although there has been no 
charge in respect of it, if the evidence is 
such as to establish a charge that might 
have been made. 

In this case the facts before the Sub- 
Magistrate were that accused Nos, 7 and 8 
had come along with the cther accused and 
had instigated them on the night of the 
28th to open the sluice and come again at 
lla.u.on the morning of the 29th and 
by their act shown that they were the 
principal persons who took the responsi- 
bility for the whole thing. On these facts 
the Sub-Magistrate thought that the 
offence committed by these petitioners 
(accused) was one under s. 430 read with 
s. 114. The Appellate Magistrate thought 
s. 114 was uot applicable to the case be- 
cause there was no proof of previous abet- 
ment, but he held that the facts proved 
amounted to the principal offence. I think 
he was right on that point. I do not see 
what objection can be raised to thiscourse 
in the face of s, 237 aa interpreted by their 
Lordships of the Privy Council. It may be 
added that this was not a case of converting 
a bare sbetment to a conviction for the 
principal offence but the so-called abetment 
was as described in s. 114 itself by a man 
who isto be deemed tobe the principal 
offender. The distinction between sucha 
man and the principal offender, for this 
purpose, is one of such a shadowy character 
that the conversion of his conviction from 
one to theother cannot be said to offend 
against any reasonable construction of the 
powers given to the Oourt under ss. 236 
snd 237, I, therefore, think that this objec- 
tion has no substance. 

The only other point which arises is 
one upon the form of the charge. I have 
already said that the charge was only for 
one offence under s. 430 although there 
is areference in the charge to both dates 
inthe words “on or about the 28th and 
28th.” It may be that, strictly speaking, 
there were two offences but the whole 
charge regarded the acts of the petitioners 
ag one and the question is whether there 
has been any prejudice due to that. I 
have not been told, nor Tam able to see, 
that any particular confusion in the winds 
of enybody hes grisen from this particular 
matter. From the evidence it is quite 
clear what ib was that the petitioners were 
being tried for. No point at any time 
seems to have been made of the fact that 
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the petitioners did not know whether they 
had to answer for what they did on -the 

- 28th or what they didon the morning of 
the 29th. According to the Orimins! Pro- 
cedure Code defects in the form of charge 
are immaterial unless they lead to failure 
of justice. Iam not convinced that there 
has been any failure of justice in the case 
and the petition, therefore, must be: dis- 
missed. 


N. 8, & A, Petition dismissed, 


-_—— 


MADRAS HIGH COURT. 
OrrminaL Revision Oasa No. 559 of 1930 
AND 
OURIMINAL Revision Patrrron No. 520 
oF 1930. 
February 3, 1931. 
Present:—Mr. Justice Jackson, 
SUBRAMANIA AYYAR~—Acovssp— 
PETITIONER . 


P.K. 


VENSUS 
EMPEROR-—OPPosiTE Parry, 
Criminal Procedure Code (Act V of 1898), s.229— 
Charge—Power of Court to alter charge at any time 
before judgment—Penal Code (Act XLV of 1860), s. 
409—Criminal breach of trust—Entrustment, necessity 
o 


A Court may alter a charge at any time before 
judgment is pronounced and the discretion conferred 
by statute in this behalf cannot be whittled away by 


rulings. i 

An Attorney, In re (1), relied on. 

Where the accused in the capacity of an accountant 
ofa Municipality put up cheques drawn to self for 
the Chairman's endorsement persuading the Ohair- 
man who was ignorant of English that they were 
for contractors and drew the money from the treasury 
and misappropriated it : 

Held, that he could not be convicted of an offence 
under s. 409, Penal Code, as he was not entrusted with 
any funds. 

Oriminal revision against the judgment 
of the Sessions J udge, Madurs,in Oriminal 
Appeal No. 36 of 1930. 

Mr. F. S. Vaz, for the Petitioner. 

The Public Prosecutor, for the Orewn. 

ORDER.—The petitioner has been 
sentenced to 2 years’ rigorous imprison- 
ment under s. 409, Indian Penal Code, for 
criminal breach of trust, 

He was originaily charged under s. 47 T-A, 
Indian Penal Oode, but that count was 
struck out under s, 227, Oriminal Procedura 
Code. A. Court may alter a charge at any 
time before judgment ia pronounead; bui, 
of course, ifin certain cireumstanc+s euch 
alteration has occasioned a failure of justices, 
the Appellate or Revisional Court ms y inter- 
fere. It isa mistake to cite casee 
the Courts have so interfered as though they 
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establish a proposition in law limiting the 
discretion conferred upon the trial Court 
by s. 227 and preventing it absolutely from 
altering the charge at certain stages of the 
case. A discretion conferred by Statute can- 
not be whittled away by ruling, In re An 
Attorney (1). ; 

In this case I do not find that any injus- 
tice was occasioned by striking out of the 
second} count. But the real difficulty is that 
the first count bears no relation to the 
facts proved. The accused was an accountant 
oi Palni Municipality and is proved to have 
put up cheques drawn to self for the 
Chairman's endorsement persuading the 
Obsirman who was ignorant of English that 
they were for contractors; and then drawing 
the money from the Sub-Treasury and mis- 
appropriating it. 

Assuming this to be true the accused 
cheated the person in charge of the Sub- 
Treasury to pay him out moneys, but this is 
not entrustment. As the learned Judge 
puts it, “the appellant did by means of a 
series of bogus cheques abstract from the 
Municipal funds a very large sum of 
money”; but the appellant was never 
entrusted with Municipal funds He was 
merely an accountant and his short answer 
to the first (and final) count inthe charge 


would be that in the capacity of accountant 


he was never entrusted with funds. 

In the circumstances the only coureé 
seems to be to set aside the conviction. It 
would be highly unsatisfactory that a 
guilty person should escape in this manner; 
but the learned Public Prosecutor in this 
case has produced under instructions certain 


` papers which in any circumstances would 


have greatly mitigated the sentence, and 
possibly the miscarriage of justice is not as 
great as it may seem, 

The petition is allowed and the petitioner 
is acquitted. 

N. 8, & A, Petition allowed. 
3 (D 2nd, Oas. 321; 41 O, 448 at p. 457; 15 Or. L, 


MADRAS HIGA COURT. 
Sgocnn OrVIL AppEat No. 462 oF 1929, 
Jaiuary 8, 1931. 
Present:—Justiza Sir Vepa Ramesam, Kr. 
NAPU alias RAHIMAN KHAN SAHEB— 
APPELLANT 
versus 
SAN BIBI amp OTHEa8—~ RESPONDENTS, 

Practice—Abandonment of plea—Pleader neither 
pressing ner abandoning point in trial Court—Ri ht 
to re-argue in appeal—Limitation Act (IX of 1908), 
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3.1,—Plaint returned for amendment and then for 
re-presentation—-Hxclussion of both periods, legality 


of. 

Where a Pleader does not seriously argue a point 
but contents himself with the observation that he 
does not press it though he does not abandon it, if 
the question is one of law, it can be re-argued in 
the Appellate Court; but ifit involves a question of 
fact and the Pleader does not press it, merely saying 
thet r does not abandon it is of no avail. [p.463, 
col. 1. 

Where a plaint was returned first to have it 
amended and then for presentation to proper Court, 
and the Court before which the plaint was re-present- 
ed while computing the periodiof limitatio exclud- 
ed both the periods, the High Court did not interfere 
in second appeal with the discretion exercised by the 

trial Court. [p. 463, cols. 1 & 2.] 

i Murugessa Mudaliar v. Jattaram Davy (1), Raja- 
vendra Row v. Venkatarama Iyer (2), Ganpathi 
Mudaliar v. Krishnamachari (3) and Narayana Sah v. 
Sankar Sah (4), distinguished. 

Second appeal against a decres of the 
District Court, Uoimbatore, in A, 8. No, 227 


of 1926. 


Messrs, T. R. Rama Chandra Ayyar and 
S. Srinivasa Ayyar, for the Appellant. 

Messrs. M. Krishna Bharathi, V, C. Se- 
shachariar and V. Balasundaram Ayyar, 
for the Respondents. 


JUDGMENT.—The facts out of which 
this second appeal arises may be thus stat- 
ed. One Ali Saheb died on 20th February, 
1912, leaving him surviving his widow 
Kathu Bibi and three daughters, Rahimat 
Bibi, Asmath Bibi (lst defendant) and 
San Bibi (the plaintif). The record does 
not show when Rahimat Bibi died but 
it is immaterial. Her son is the 5th de- 
fendant. The plaintiff brought this suit 
for partition and recovery of her share of 
her father's properties alleging that the 2nd 
defendant, husband of her sister Rehimat 
Bibi,trespassed upon the properties in 1917. 
The suit was originally filed in the District 
Munsif’s Court of Udumalpet on the 24th 
July, 1918. On 20th October, 1919, the 
Munsif returned the plaint for amendment 
on the ground that it was bad for partial 
partition, The plaint was represented in 
the same Munsif’s Court on 20th February, 

- 1924, with the old Oourt-iees plus some 
additional Court-fees and with some amend- 
ments. The District Munsif again return- 
ed the plaint on 28th October, 1924, for 
presentation to the proper Court, The next 
day, i. e„ 29th October, 1924, it was filed 
before the Subordinate Judge of Ooim- 
batore by whom it was tried and decreed. 
There is an appeal by the 2nd defendnat 
to the District Judge of Coimbatore who 
dismissed the appeal. The present appeal 
is by the second defendant. 
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The point argued before me is that the 
suit is barred by limitation. Before I deal 
with the argument on this question a few 
further facts will have to be stated. The 
second defendant's plea on the merits was 
that Kathu Bibi took possession of all Ali 
Saheb’s properties in satisfaction of the 
mehar of Rs. 7,500 due to her and was en- 
joying them ss absolute owner from the 
time of Ali Saheb’s deathand that the prop- 
erties were given by her to him in 1917, 
The plea of limitation was made the sub- 
ject of thè first issue. The 6th issue raises 
the question, “Is the gift by Kathu Bibi 
valid and true and if so, binding on the 
plaintiff?” The learned Subordinate Judge 
in dealing with the 6th issue found that 
the gift relied on by the second defendant 
is false, that the plaintiff has been living 
in item No. 5 after the death of her father 
and was getting the incomefrom her mother 
and that all the daughters received their 
share in rent. He also found that there is 
no evidence that KathuBibi entered into 
possession as full owner or that she enjoyed 
the whole estate absolutely and adversely 
to the heirs. This finding amounts to say- 
ing that Kathu Bibi’s possession was not 
adverse to the heirs but that that was only 
as co-owner. On the first issue he also found 
that the time taken by the plaintiff between 
24th July, 1918, and 20th October, 1919, in 
the District Munaif’s Court of Udumalpet 
and again between 20th February, 1924, 
and 20th October, 1924, should be excluded 
and, therefore, the suit isjnot barred, He 
also observed that the suit being within 12 
years of the death of the widow Kathu Bibi 
also no question of limitation arises. To 
para, 15 he says that the mother wasin 
joint possession with the daughters of some 
property and leased it. In appeal before 
the District Judge the learned Advocate 
for the second defendant, Mr. O. S. Samba» 
murthi Iyer again mentioned the question 
of limitation. It is now clear after the 
finding of the Subordinate Judge, that any 
Advocate who wants seriously to argue the 
question of limitation before the Appellate 
Cours has to argue it on two grounds; first 
that the time taken upon two occasions 
before the District Munsif’s Oourt of Udu- 
malpet, ought not to be excluded, and 


‘secondly, apart from that Kathu Bibi’s 


possession was adverse to the plaintiff and 
that somehow the cause of action for the 
plaintiff arose not at some later date after 
Ali Saheb’s death as found by the 
Subordinate Judge but the date of 
the death of Ali Saheb himself, It is im; 


i 
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possible toimagine that the Advocate can 
successfully argue the former point but in 
the present case it seems to me thst tho 
latter point is almost impossible cf arga- 
ment, because, it is found not only by the 
Subordinsie Judge in other parts of his 
judgment in dealing with the merits on 
other issues that the second defendant in 2 
litigation of 1925 admitted that the other 
daughters were entitled to shares. Now 
the importance of this observation lies in 
this, namely, that Mr. Sambamurthi Iyer 
never seriously argued the question of 
limitation before the District Judge, who 
says, “The learned Vakil for the appellant 
has not argued this question, contenting 
himself with the observation that he does 
not press it though he does not abandon 
it.” If it is a mere question of law that has 
to be argued, a statement of this kind no 
doubt may enable the point to be re-argued 
in the Appellate Court. But if it involves 
a question of fact and one does not press 
the point, merely saying that he does not 


abandon itis of no avail and as already ob- ` 


served the facts are scarcely capeble of 
being denied. In my opinion up to 1917 
Kathu Bibi’s possession was that of a co- 
heir and all the heirs of Ali Saheb must be 
regarded as in possession. In fact the 
Subordinate Judge expressly found that the 
other daughters were even getting rent, 
Tt is true that because the plaintiff had 
alleged dispossession shé must show prior 
possession within 12 years of suit. Bat I 
think on the findings of the Subordinate 
Judge which were not attacked before the 
District Judge the reservation being useless 
the plaintiff has successfully shown that she 
was in possession up to 1917, that ia, within 
12 years of suit. In this view of tho cang 
the other question, namely, whether tka 
time taken twice before Munsif’. Court 
should be excluded does not arise, I may, 
however, obgerve that the cases cited cn 
this point by Mr. T. R. Ramechancra Iyer, 
the learned Advocates for the a> pellar:, 
nemely, Murugessa Kudaliar v, Jattaram 
Davy (1), Rajavendra Row v. Venkitarama 
Iyer (2), Ganpathi Mudaliar v. Mrishnama- 
chari (3) and Narayana Sah v. Sankar Sah 
(4), are all distinguishable and in ny 
opinion do not apply to the facts of tbis 


(1) 23 M. 621, 

(2) 45 Ind, Cas. 460; 33 M. L. J. 682. 

(8) 70 Ind. Cas. 743; 43 M. L.J. 184; 16 L. W. 178; 
31M. L. T. 135; (1922) M. W. N. 514; A. I, R. 1922 
Mad. 417. 

(4) 121 Ind. Cas, 1 at p.7;57 M. L.J. 685; 30 L. 
W. Tol; A. I. R, 1929 Mad, 865; 53 M. 1 (F. B.). 


GURUVAPPA OABTTY V. THAYARAMMAL. 


‘restitution of conjugal rights unles 


463 


case and the lower Court having exercised 
its discretion in favour of excluding those 
periods Iam not inclined to interfere with 
thai. discretion in second appeal. The 
second apnéal fails and ia dismissed with 
cosis of plaintif. 

` This second appeal coming on for 
further hearing es directed regarding the 
contentions of respondents Nos. 4 to 6 
(defendants Nos. 6 to 8) the Court deliver- 
ed the following 

Jd UPGMENT.—The respondents Nos, 4 
to 6 (defendants Nos. 6 to 8) claim their 
share viz., one-seventy-second for each or 


one twenty-fourth for all the three, 
Tney now pray for a decree to 
be passed in their favour on their paying 
the Oourt-fee. A similar decree was 


passed for the 2nd respondent by the 
District Judge. These parties perhaps did 
not make such a request by oversight. 
But I do not see any objection to the passing 
of the decree prayed for. The appellant’s 
Advocate has not instructed either to agree 
or to oppose. There will be a decree for 
one seventy-second share in favour of each 
of the 4th, 5th and 6th respondents but 
there will be no order as to costs, 


N. 8, &. A, Appeal dismissed, 


MADRAS HIGH COURT. 
Orry Oivir Ocurr APPRAL No. 13 
oF 1928, 
October 27, 1930. 
Present:—Mc. Justice Curgenven and 
Mr. Justice Bhashyam Ayyangar. 
V. GURUVAPPA OHETTY—PLAINTI PE — 
. APPELLANT 


versus 
THAYARAMMAL AND OTHERS— DEFENDANTS 
— RE?PONDENTS, 

Criminal Procedure Code (Act V of 1898), ss. 488, 489 
—Consent order under s. 488, whether bar to civil suit 
for restitution of conjugal rights. 

Although an order under s. 488, Criminal Procedure 
Code, has been passed. with the consent of both the 
parties, it cannot operate asa bar to a civil suit for 
s it is expressed 
in the consent given that the consenting party agreed 
that in all circumstances the wife should live apart 
from the husband and be entitled to the maintens 
ance agreed upon. [p. 464, col. 2.] 


Appeal agsinat the decree of the Oity 


Civil Judge, Madras. in O. 8, No, 477 of 
1927. f 


164 
; Mr, R. Y. Seshagiri Rao, for the Appel- 
ant. 

Mesara. P. Viswanatha Ayyar and V. N. 
Srinivasa Rao, ior the Respondent, . 


JUDGMENT.—The plaintiff sued as 
against his wife, the fires defendant, for 
restitution of conjugalrights and as against 
defendants Nos, 2 to 4, who are respectively 
his wife’s parents and brother, for an in- 
junction restraining them from in any 
manner interfering with him and his wife 
and from keeping his wife away from him 
without bis consent. The learned Oity 
(Civil Judge has dismissed the suit upon 
a finding upon what may be termed a pre- 
liminary issue, the second. 

The plaint waa filed on the 5th of August, 
1927, and it appears that on the 31st nf May 
of that year a consent order was passed by 
the Presidency Magistrate, George Town, 
between the same parties under 8. 488, 
cof the Oode of Oriminal Procedure. in these 
terms: “By consent of both parties, sum 
of Rs....per mensem is ordered for the main- 
tenance of the petitioner by her husband, 
the counter-petitioner.” The learned City 
Givil Judge is of opinion that, as the plaint- 
if has expressly consented to such an order, 
it operates as & bar to his suit for restita- 
tion of conjugal rights. Now it is not 
contended that, where an order is passed 
under s. 488 after contest, it operates as 
such a bar. Infact thereis now statutory 
recognition of the independence of the 
Civil Gourt in this matter by the enact- 
ment of sub-s, 2 of s. 489 of ithe 
Criminal Procedure Code, the Magistrate 
peing required to modify his order in con- 
gequence of any decision of a competent 
Givil Court, Does the circumstances that 
the order in this instance was 4 consent 
order make any difference? We think that 
it clearly makes no difference unless it 
appears that something more than 4 con- 
sent to the order of the Magistrate was 
involved. In considering what the conse- 
quences of consent to such an order must 
þe, we must consider the scope of the order 
wich was consented to, and there is no 
resson to suppose that such an order, even 
when passed after consent, would have an 
effect im excess of an order passed without 
euch consent. For instance, we cannot 
suppose that the provisions of s. 488 (4) 
and (5), which enable a Magistrate to 
cancel his order, ox Se 489 (1), which enable 
him on proof of a charge in the husband's 
‘circumstances to modify it, would be affect- 
ed by the fact that the original order was 
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not passed on an adjudication but by con- 
cent. Now would the fact of consent ex- 
clude the operation of sub-s. (2) of s. 489, 
already alluded to, unless, therefore, it were 
expressed in the consent given that the 
consenting party agreed that in all circum- 
stances the wife should live apart from him 
and she should be entitled to the mainten- 
ance agreed upon, we are clearly of opinion 
that it cannot operate so as to extend the 
scope of the order or to restrict the juris- 
diction of the Oivil Court to supersede it. 
We have been asked to frame an issue 
inquiring whether in the circumstances of 
the present case the consent given was not 
merely to the order in the terms in which 
itis drafted but was more un qualified and 
in effect a consent that the wife should live 
apart and should receive maintenance 
without such limitations as the order 
necessarily imposes. But we cannot find 
any such position taken up in the first 
defendant's written statement 28 would 
warrant such s course, Infact in para. 8 
it is clearly said that the plaintiff agreed 
to a consent order on the maintenance 
application if the hurt case which was filed 
at the same time by the lst defendant was 


compounded, that the hurt case was accord- 


ingly compounded and a consent order 
passed, and para. 12 carries the matter no 
further because it only expresses the con- 
tention that the suit is not sustainable until 
the consent order of maintenance is set 
aside. We think, therefore, that the order 
carrying as it must, the ordinary conse- 
quences of an order passed under s. 488 
of the Code of Criminal Procedure is no bar 
to the plaintiff's claim and we must accord- 
ingly answer Issue No, 2 by saying that 
the suit is maintainable. 

We, accordingly, set aside the decree of 
the lower Court and remand the suit for 
trial upon the remaining issues. Costs 
will abide the event. The appellant will 
be entitled to a refund of the Oourt-fees 
paid on the memorandum of appeal, 


Decree set aside; 


N.B. & A. 
l Suit remanded, 
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four months’ simple imprisonment and 4 
fine of Rs: 100. 

The accused were charged with what is 
usually called picketing. They were 
stationed in front of a cloth shop which 
sold foreign cloth, and they were endea- 
vouring to persuade people not to enter 
the shop and buy foreign cloth, They 
were not charged under what is called the 
Picketing Ordinance, but, as I have said, 
they were charged under s. 17 (1), Oriminal 
Law Amendment Act, with assisting the 
operations of an unlawful association, 

The question whether particular acts 
amount to assisting the operations of an 
unlawful association within the meaning 
of the section must always be one of fact 
to be determined in the circumstances of 
each case. There must, I think, be some 
limitation upon the generality of the words, 
It may be that an unlawful association 
includes amongst its operations provisions 
of a perfectly harmless and even beneficent 
character, for instance, the restriction of 
the sale of intoxicating liquor, and it 
. would be, I think, impossible to hold that 
because the suppression or restriction of 
the sale of intoxicating liquors was one 
of the objects of an unlawiul association, 
therefore, everybody engaged in advocat- 
ing temperance was assisting these opera- 
tions, and hence committing an offence 
under 8.17 (1) of the Act. 

Ithink that the true limitation to be 
‘placed upon the section is really this, 
that there must be sucha connexion bet- 
ween the acts of the accused and the 
operations of the unlawful association that 
an intention to assist the operations of 
such association may be properly inferred. 
Tt is not necessary that the accused should 
be members of the unlawful association, 
or that they should be acting in co-opera- 
tion with it or under its orders, or anything 
ofthat sort, But, I think, asi have said, 
there must be a’ sufficient connexion bet- 
ween their acts and the operations of the 
association to enable the Court to infer an 
intention to assist in those operations. 
The mere existence of a common aim 
between the person accused and the 
unlawful association is not enough to 
involve assistance. 

Now, in this case, the accused did not 
take part in the proceedings; moreover, 
we have not got anything like a full 
record of the evidence, 
s. 362 (4), Oriminal Procedure Code, the 
Ohief Presidency Magistrate was not bound 
to make a record of the evidence, and, I 
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think, we must assume that the facts stated 
in the learned Magistrate's judgment were 
properly proved. The accused do not 
appear even in this Oourt, and, therefore, it 
was impossible for the Advocate who aps 
peared on behalf of the person applying in 
revision to tell us what happened in the 
lower Court. 

From the judgment of the learned Magis- 
trate it appears that it is amongst the regu- 
lar activities of the War Council, which is 
an unlawful association, to engage in 
picketing cloth shops in order to persuade 
people not to buy foreign cloth, and that 
the methods of picketing employed by the 
War Council were similar to those employed 
in this case by the accused. In those 
circumstances I think that the learned 
Magistrate was justified in assuming that 
the accused were in fact assisting the oper- 
ations of the unlawful association, although 
there was, I agree, no evidence that they 
were, in fact, acting under the directions 
of the association. I think there was, in 
this case, a sufficient connexion between 
their acts and the operations of the unlaw- 
ful association to justify an inference that 
they were assisting and intending to assist, 
in its operations. 

I think, therefore, that the conviction was 
justified and that the application must be 
refused. 

Murphy, J.—The two women concerned 
in this revieion application have been con- 
victed under s.17(1), Act XIV of 1908, the 
grounds of the conviction being that on 
18th November last they assisted the opera- 
tions of the Bombay Provincial Oongress 
Committee or War Oouncil an association 
which has been notified as unlawful, by 
picketing some cloth shops in the Mangal- 
das Market with a view to preventing the 
sale of foreign cloth. The case was tried 
summarily and the evidence has not been 
recorded,-28 it was not necessary to do this 
under the Code, and the facts must be 
gathered from the Magistrate’s judgment, 

It appears that there were three female 
pickets stationed at these shops. They 
were observed doing this picketing at 9-36 
a. M. and again at 10-30 a.m. They were 
next seen to accest a customer, on which the 
Policemen went up to them. One ofthe three 
escaped into a shop whose owner closed his 
door, and the remaining two were arrested. 
The learned Magistrate has found that the 
picketing of shops in this manner is one 
of the main activities of the War Oouncil 
to enforce ita views as to the sale of foreign 
cloth by this form of coercion, and that by 








> 
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this action the two women ia ‘question were 

assisting, its unlawful operations and were 

eee guilty of an offence under the 
ct, : 

“There is no direct evidence to show that 
the pickets were acting under the orders of 
the War Oouncil or were otherwise connect- 
ed withit. The argument has consequent- 
ly been that the convicted women could 
not have been within the section, for anyone 
may hold the opinion that indigenous goods 
only should be bought, andthe sale of im- 
ported ones prevented even by resorting to 
picketing, and may act accordingly without 
consciously assisting an unlawful sssociation 
thereby, though in fact such action may 
. afford it indirect assistance, and we have 
had several examples of such a possibility 
pressed on our attention. It is, of course, 
possible that a person intent only on his 
private concerns may so assist an unlawful 
association in its operations, but it is really 
a:question of fact, 
coincides with the scheme adopted by the 
unlawful association itself for its operations, 
the natural inference is that the assistance 
was not fortuitous but designed, for we have 
a similarity of time, method and object all 
pointing to that end. As the current fashion 
is in such cases, the persons concerned 
refused to plead and said they did not wish 
to participate in the proceedings, describing 
themselves as Desh Sevikas, or servants of 
the country. 

:1 think that in the circumstances we can 
only conclude that they were deliberately 
assisting the operations of the War Coun- 
cil and have, therefore, been rightly con- 
victed,. 

A, Convictions upheld. 





BOMBAY HIG COURT. 
OURIMINAL REFERENOR No. 136 er 1930, 
| January 21, 1931, 
Present:—Six J. W. F. Beaumont, Kr’, Ohief 
Justice and Mr. Justice Murphy. 
‘NARSINHA NARAYAN CHANDUR— 
; AcoosEpD 


i VETUS 
EMPEROR—OrrosITE Parry. 
Criminal Law Amendment. Act (XIV of 1908), s. 17 
(1)—Penal Code (Act XLV of 1860), s, 117—Abetment 


of offence triable as summons case, whether summons 
case. 


Where the accused is charged with abetment of a 
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specific offence, which offence is asummons case, 
abetment is also a summons case. 

A case under s. 117, Penal Code, and s. 17 
Oriminal Law Amendment Act, is, therefore, tria 
as a summons case. 


Oriminal reference made by the Sessic 
Judge, Dharwar. 

Mr, P. B. Shingne, for the Crown. 

JUDGMENT. 

Beaumont, C.J.—This is a referer 
by the Sessions Judge of Dharwar w 
invites us to set aside the conviction 
the accused on the ground that the tr 
was illegal inasmuch as the -case was de 
with as a summons case whereas, in thevi 
of the learned Sessions Judge, it shot 
have been dealt with as a warrant ca 
The accused was convieted under s. 1 
Indian Penal Code and s. 17 (1), Orimiz 
Law Amendment Act, XIV of 1908, t 
offence being that he was a member 
unlawful associations, viz., the Oongre 
Committee and Seva Dal at Hubli, and 
such member spoke at a meeting conven 
under the auspicesof the said associatic 
on 30th November, 1930, exhorting t 
audience numbering more than ten 
break the census laws, cl. (c), s. 10, Act 
of 1929. The associations in question h 
been declared unlawful on 10th Novemb 
1930, so that there is no question that t 
accused committedan act of members 
after the declaration of illegality. 

With regard to the point referred 
us by the learned Sessions Judge, unc 
the definition of a warrant case in 8. 4, st 
s. (w), Oriminal Procedure Oode, a warra 
case means a case relating to an offen 
punishable with destb, transportation 
imprisonment for a term exceeding t 
months and a “summons case” means 
case relating toan offence and not being 
watrantcase. Under s.117, Indian Per 
Code, the offence of abetment is punishal 
with a maximum penalty of three yea 
Under e, 17 (1), Criminal Law Amendme 
Act, XIV of 1908, the offence charged 
punishable with imprisonment fora te 
not exceeding six months or fine, Unc 
Sch, 1I, Criminal Procedure Code, in cat 
under s, 117, Indian Penal Code, arrests m 
be made without warrant if the arrest : 
the offence abetted may be made withc 
warrant but not otherwise, and the c: 
may be dealt with as a warrant or as 
summons case according as a warrant 
a summons may issue for the offence ab 
ted. It seems to me that, reading thi 
provisions of the Schedule to the Code w: 
the definitions to which I have refer1 
it comes to this, that if you are deali 
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with a charge of abetment of a specific 
offence, which offences isa summons case, 
then the abetment is also a summons case. 
The question whether in such a case a 
greater penalty than six months’ im- 
prisonment under s. 117, Indian Penal 
Code, could be imposed does not arise 
in this case, because the sentence 
passed under s. 117 was six months’ rigorous 
imprisoment which was the same sentence 
as that passed under s. 17 (1), Oriminal 
Law Amendment Act, both sentences to 
run concurrently. In my view the case 
was properly tried as a summons case, 
there was no illegality, and we, therefore, 
make no order on the reference. 

Murphy, d.—! agree that there is no 
illegality in the conviction and sentence 
and that no order should be made, 

A Order accordingly. 


BOMBAY HIGH COURT. 
FULL BENCH. 
ORIMINAL Revrew. No. 500 oF 1930. 
January 13, 1931. 
Present:—Sir J. W. E£. Beaumont, KT., 
Chief Justice, Mr. Justice Patkar and 
Mr. Justice Murphy. 
EMPEROR—PaostooTor 
f Versus 
JANARDAN KASHINATH ABHYANKAR 
f — ACCUSED. 


Criminal Procedure Code (Act V of 1898), ss. 243, 
244—Plea of guilty—Procedure —Discretion of Court 


—Calling for evidence—Duty of Court to acquit if. 


evidence does not establish guilt. 

Under s, 243, Criminal Procedure Oode, the Magis- 
trate has a discretion to accept a plea of guilty ornot. 
But if the Magistrate exercises his discretion under s. 
243, by not accepting the plea of guilty and proceeds 
to hear evidence, he must then satisfy himself that 
the evidence which he hears justifies a conviction. 
If he hears evidence and the evidence does not prove 
the facts of the charge, itis not open to him to go 
back and convict the accused even if the charge is 
not proved. [p. 474, col. 1.] 

If the Magistrate decides to accept the plea of guilty 
unders. 248, and convict, he may call evidence for 
the purpose ofacquainting himself with the facts so 
as to enable him to arrive at a proper conelusion as to 
the sentence to be passed. But that is a different 
matter ` heis not there hearing evidence in order to 
show whether the accused was guilty or not. [p. 474, 
cols. 1 & 2.). 

Per Murphy, J.—Provided it is clear from the 
record that there was a plea of guilty which has 
been acted on, the mere fact of recording some evi- 
dence would not have. the effect of nullifying that 
plea. [p. 476, col. Lj 

Oriminal review against conviction and 
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sentence passed by the Presidency Magis- 
trate, Fourth Court, Bombay. 

Mr, P. B. Shingne, for the Crown. 

Mr. S. Y. Abhyankar, for the Accused. 

JUDGMENT. 

Beaumont, C. J.—This isan appli- 
cation in revision from a conviction by the 
Presidency Magistrate, Fourth Oourt. The 
accused was convicted under 6. 17 (1), 
Criminal Law Amendment Act XIV of 1908, 
and sentenced to four months’ rigorous 
imprisonment, The facts of the case shortly 
are that the accused was arrested at 7 A, M, 
on 15th Ostober, 1930, and was charged 
for being a member of an unlawful associa- 
tion known as Satyagraha Volunteers or 
Congress Volunteers, which was declared 
an unlawful association by a notification in 
the Bombay Government Gazette dated 
14th October, 1930. The accused pleaded 
guilty, but the learned Magistrate, having 
merely recorded that plea by the letters 
“A, P. Q.” which mean “accused pleads 
guilty,” then proceeded to hear evidence as 
to the facts giving rise to the charge, and 
in the result he says in his judgment: “The 
accused isfound guilty and convicted and 
sentenced to four months’ rigorous impri- 
sonment,” 

Now the reference was made to this Oourt 
‘because it was thought that the conviction 
in this caso might not be in accordance 
with our decisions in Emperor v. Balkrishna 
Hirlekar (1) and Emperor v. Shripad (2). 
Bothths decisions in question were decisions 


‘relating to evidence. In the one case we 


dealt with the evidence necessary to prove 
notification in the Gazette of the declaration 
that the association is unlawful, and in the 
other case we dealt with the evidence 
membership of an 
unlawful association and we held that 
membership of an unlawful association 
was not proved merely by showing that the 
accused was a member of that association 
before it was declared unlawful The sug- 
gestion made by the lesrned Government 
Pleader is that whereyou get a plea of guilty, 
it is not necessary to go into any question 
of evidence, and, therefore, neither of our 
decisions, both of which, as I have said, 
dealt with evidence, is applicable. I am 
disposed to agree that there would be no 
answer to that if the accused had pleaded 
guilty and tbe plea of guilty had been 
accepted, but in decidiug this case, in 


(1) 180 Ind. Cas. 577; A.I. R. 1931 Bom. 132; (1931) 
Or. O. 180; 32 Or. L. J. 572; 33 Bom. L, R. 82. 
(2) 130 Ind. Oas. 27; A. I. R. 1931 Bom. 129; (1931) 


Cr. 0, 177; 33 Bom. L. R. 90; 32 Or. L. J. 472. 
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which the Magistrate heard evidence and 
merely recorded the plea of guilty, one has 
to consider the provisions of the Oriminal 
Procedure Oode. This being a summons 
case the relevant provisions are contained in 
s. 242 and the following sections. Section 242 
provides that when the accused is brought 
before the Magistrate the particulars of the 
offence of which he is accused shall be 
stated to himand he shall be asked if he 
has any cause why he should not be convict- 
ed, but it shall not be necessary to frame 
a formal charge. Then s.243 provides that 
if the accused admits that he has commit- 
ted the offence of which he is accused, his 
admission shall be recorded as nearly as 
possible in the words used by him and if 
he shows no sufficient cause why he should 
not be convicted the Magistrate may convict 
him accordingly. It seems to me clear that 
under that section the Magistrate has a 
discretion. He may accept the plea of 
guilty and convict, and if he does then, 
having regard to s. 412, the accused has 
no right of appeal except as to the extent 
or legality of the sentence. But, if the 
Magistrate does not accept the plea, then 
one. has to look at the following sections to 
see the course open to him, Section 244 
provides that if the Magistrate does not 
convict the accused under the preceding 
section the Magistrate shall proceed to hear 
“the complaint and take all such evidence 
as may be produced in support of the 
prosecution and hear the accused. Then, 
under s. 248, if the Magistrate upon taking 
the evidence referred to in s, 244, finds the 
accused not guilty he shall record an order 
of acquittal; but where the Magistrate finds 
- the accused guilty he shall pass sentence 
upon him according tolaw. Now it seems 
to me that if the Magistrate exercises his 
discretion under s. 243, by not accepting 
the plea of guilty and proceeds to hear 
evidence, he must then satisfy himself that 
the evidence which he hears justifies a 
conviction. If he hears evidence and the 
evidence does not prove the facts of the 
charge it seems to me that it is not open to 
him to go back and say: ‘Well, although 
the charge is not proved, nevertheless I am 
now going to accept the plea of guilty 
under s. 243, and sentence the accused on 
that.” 

No doubt, if the Magistrate decides to 
accept the plea of guilty _under.s, 243, and 
convict, he may call evidence for the pur- 
pose of acquainting himself with the facts 
` go as to enable him to arrive at a proper 
conclusion as to the sentence to be passed, 
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But that is a different matter; he is not 
there hearing evidence in order to show 
whether the accused was guilty or not. In 
the present case the Magistrate has not told 
us why he heard evidence ; he has not said 
that he accepts the plea of guilty or that 
he does not accept it. We have to arrive 
ata conclusion as to what he intended 
from the circumstances of the case and hav- 
ing regard to the fact that he proceeded to 
hear the evidence, not directed to the sen- 
tence to be passed, but directed to proving 
thefacts allegedin thecharge,'I have nodoubt 
that he intended to exercise his discretion 
under s. 243 by not accepting the plea of 
guilty. I think he probably desired to act 
with the utmost fairness towards the accus- 
ed by seeing that the charge was proved, 
and he did satisfy himself that the evidence 
was sufficient. But he did not anticipate 
the subsequent decisions of this Court which 
show that the evidence in point of law was 
not enough to justify a conviction. That 
being so I think the plea of guilty does 
not really affect the question inasmuch as 
it was not accepted by the learned Magis- 
trate,and that, therefore, the conviction must 
be set aside. 

I may say there are two additional grounds 
in this particular case why the conviction 
shall be set aside, The first is that in the 
charge framed against the accused the date 
and number ofthe Gazette containing the 
notification of illegality of the association 
are incorrectly given, and the other is 
that the Magistrate does not appear to 
have examined the accused under s, 842 
which, I think, he ought to have done after 
hearing evidence. Our decision in this is 
likely to govern many others, so L prefer to 
base my judgment on the broad ground 
of principle, viz., that the Magistrate not 
having accepted the plea of guilty and 
having heard evidence was bound to satis- 
fy himself that the evidence justified a 
conviction, and that in fact in this case 
the evidence did not justify a conviction 
having regad to our two previous decisions. 
The conviction should, therefore, be set 
aside and the accused sheuld be set at 
liberty. 

. Patkar, J.—The case is governed by 
the procedure relating to summons cases, 
and under s. 243, Oriminal Procedure Code, 
if the accused admits that he has com- 
mitted the offence of which he is accused 
the admission shall be recorded as nearly 
as possible in the words used -by him, and 
if he shows no sufficient cause why he should 
not be convicted the Magistrate may convict 
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him accordingly. The words “may convict” 
have been substituted for the words “shall 
convict” by theamending Act XVIII of 1923. 
The section, therefore, invests the Magis- 
trate with a discretion to convict the accused 
on his plea of guilty. In recording the 
plea of guilty it is necessary for the Magis- 
trate to be satisfied that the plea was prop- 
erly made, after the nature of offence 
was explained ‘and understood by the ac- 
cused, so as to amount to a confession 
of guilt. In the present case the admission 
of the accused has not been takon in the 
words used by him as required by s. 243. 
The difficulty in accepting the plea of 
guilty in this caseis enhanced by the fact 
that the date and the number of the Govern- 
ment notification declaring the illegality of 
the association is different from the date 
and number of the notification under which 
the accused is convicted. 

The learned Magistrate appears to have 
proceeded, not under s. 243, but under s. 
244, and has taken evidenee in the case 
with reference to the commission of the 
offence, and not merely with a view to 
determine the adequacy of sentence. 
Where a Magistrate does not act under s. 
243 and prozeeds under s, 244 to hear the 
complainant and take all the evidence in 
support of the prosecution, it is incumbent 
upon the Magistrate to see whether the evi- 
dence is sufficient to justify a conviction, 
If the accused makes an admission of guilt 
andthe plea recorded is not accepted, and 
the Magistrate after taking evidence in the 
case finds that no offence is disclosed, it 
would behis duty to acquit the accused, 
notwithstanding the plea of guilty. The 
record, therefore, of the pleaof guilty at 
the initial stage of the case is not conclusive 
unless the Magistrate is prepared to convict 
the accused on that plea of guilty. In the 
present case the Magistrate has exercised 
his discretion not to convict the accused 
on his plea of guilty under s. 243 and has 
proceeded under s, 244, It was, therefore, 
incumbent on the Magistrate, after taking 
the evidence, to “hear the accused" under 
s. 244 and examine him under s. 245, and it 
has been held by this Oourt that those 
words include an examination under s. 342 
even in a summons case: see Emperor v, 
Fernandez (3). The accused has not been 
examined after the evidence has been re- 
corded. The point assumes importance 
in this case by reason of the fact that the 
date of the Government notification declar- 

(3) 59 Ind, Oas. 129; A. I. R. 1921 Bom, 374; 22 Or, 
L.J, 17; 45 B. 672; 22 Bom, L, R. 1040, 
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ing the illegality of the association is 10th 
October in tke particulars of the charge, 
whereas the evidenceon which the convic- 
tion is based refers to the Government 
Notification of 14th October and the 
accused was arrested at7 a. mM. on l5th 
October. 

I think, therefore, that, after the plea has 
not been accepted by the Magistrate, the 
question to be determined is whether the 
evidence on the record is sufficient for a 
conviction. It is not contended that the 
evidence on the record is sufficient for the 
conviction. The only argument on behalf 
of the Orown is that there is a plea of guilty 
and the result of the plea of guilty is that 
under s. 412 the accused is precluded from 
questioning the legality of his conviction. 
Section 412 applies where an accused person 
has pleaded guilty and has been convicted 
on such plea. I think,therefore,that, the plea 
of guilty not having been accepted by the 
Magistrate in this case, and the Magistrate 
having elected to proceed under s. 244, 
the question for consideration is whether 
the evidence on the record is sufficient for 
the conviction. In my opinion the evidence 
is not sufficient to sustain the conviction 
and I, therefore, agree with my Lord, the 
Ohief Justice with the order proposed. 

Murphy, ¢.—The only point involved 
in this application is the effect of the plea 
of guilty which has been recorded in this 
case under s. 243, Oriminal Procedure Code. 
There is no doubt that under that section 
the Magistrate had a discretion to accept 
or reject the plea of guilty, and in the 
former caseneed have taken no evidence, 
He, as a matter of fact, examined a Police 
officer and exhibited a copy ofthe Govern- 
ment Gazette containing the notification of 
the illegality of the association in question 


-and he then recorded the conviction. The 


provisions ofs, 243 are, that if the accused 
admits that he has committed the offence of 
which he is accused, his admission shall be 
recorded as nearly as possible in the words 
used by him, and if he shows no sufficient 
cause why he should not be convicted, the 
Magistrate may convict him accordingly 
The admission “in the words used by the 
accused” has not been recorded in the pre- 
sent case, and the presumption is that he 
said: “I plead guilty”. I do not think that the 
mere taking of some evidence, before either 
accepting or rejecting the plea of guilty 
in itself precludes a Magistrate from con. 
victing on the plea for it is often necessary 
first to find out what the facts are. In this 
case we donot know whether the Magistrate 
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really meant to convict on the plea or not. Panal Oode, by the First Olass Magistrate of 


He does not specifically say, whether he has 
taken the evidence because he does not 
accept the plea, or for any other reason. 
My opinion on the point is that, provided it 
is clear from the record that there wasa 
plea of guilty which has been acted on, the 
mere fact of recording some evidence would 
‘not have the effect of nullifying that plea. 
But, in the present case, we do not know 
what really happened, and there are other 
grounds also for setting aside Magis- 
trate’s order convicting the accused. I agree 
with the order proposed by the Hon'ble 
Ohief Justice. 
A. Conviction & sentence quashed. 


BOMBAY HIGH COURT. 
ORIMIN«L REFERBRNORINO, 71 oF 1930, 
December 16, 1930. 

Present :—Mr, J. W. F. Beaumont, 
Ohief Justice, and Mr. Justice Murphy. 
NATVARLAL NAGINDAS—Acoeosap 
versus 
EMPEROR— Opposite Parry, 

Criminal Procedure Code (Act V of 1898), s. 29-B~ 
Offender under fifteen years—Discretion of M agistrate 
to order trial by Special Magistrate—'May’, meaning 


of. 
Under s. 29-B, Criminal Procedure Code, a Magis- 
trate otherthan one of those particularly referred to 
in the section, before whom an offender under the 
age of fifteen years is brought was intended to havea 
discretion. Hemay deal with the matter under the 
ordinary provisione of the Code or he may direct that 
the accused be dealt with under s, 29-B, of the 
Code, that is to say, be tried by one of the Magis- 
trates specially empowered under the section. 


Though the word “may” is sometimes construed 
as “ shall ” obviously its prima facie effect is merely 
permissive and not obligatory, rae 

Oriminal reference made by the District 
Magistrate, Surat. 

Mr. H. V. Divatia,for Aceused No. 1. 

Mr. P. B. Shingne, for the Orown. 


JUDGMENT. 
‘Beaumont, C. J.—This is a reference 
to us by the District Magistrate, Surat. 
The two accused in this case who were 
allegei to be under the age of fifteen years 
were convicted of theft under 5,379, Indian 


Ohorasi. The learned Magistrate, acting 
under s. 563, Oriminal Procedura Code, 
released the accused on their entering into a 
bond of Rs. 50 to be of good behaviour 
for two months. The Magistrate has refer- 
red the case to us saying that the learned 
Magistrate who tried the case had no juris- 
diction to do so because he is not one of 
thoss specially empowered under s. 29-B, 
Criminal Procedure Code. Í 
Section 29-B, Oriminal Procedure Code, 
lays down that any offence, other than one 
punishable with death or transporation for 
life, committed by any person who at the 
date when he appears or is brought before 
the Oourt is under the age of fifteen years 
may be tried by the class of Magistrates 
therein referredto including a Magistrate 
specially empowered by the Local Govern- 
ment to exercise the powers conferred by 
s. 8 (1), Reformatory Schools Act of 1897. 
lt seems to me that the words “may be 
tried” are permissive, No doubt, the word 
“may” is sometimes construed as “shall” 
but obviously its prima facie effect is 
merely permissive and not obligatory. It 
seems to me that under s. 29-B, Oriminal 
Procedure Oode, a Magisirate other than 
ons of those particularly referred to in the 
section before whom anoffender under the 
age of fifteen years is brought was intended 
to have a discretion, He may deal with the 
matterunder the ordinary provisions of 
the Oode or he may directthat the accused 
be dealt with under s, 29-B, Oriminal Pro- 
cedure Oode, that is to say, be tried by one 
of the Magistrates specially empowered 
under the section \But, in my view, heis 
not bound to deal with the case in that 
way. I think this reference was, therefore, 
unnecessary (though it was proper to raise 
the point) and no order need be made upon 
it 
J.—I agree, 


‘Murphy, 
A Order accordingly. 
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BOMBAY HIGH COURT. 
OriminaL Revision Arpiications Nes. 444 
445 anp 457 oF 1930. 

December 17, 1930. 

Present :—Mr. J. W. F. Beaumont, Chief 
Justice, and Mr Justice Murphy. 

M. 8. ADHIKARI—Accusep 
VETSUS 
EMPEROR—Opestiz Party, 

Criminal Law Amendment Act (XIV of 1908) s. 17 
()—‘Assisting operations’ of unlawful association, 
what amounts to —Criminal trial--Sentence. 

An association whose object was to control proces- 
sionsof a political character was declared unlawful 
but still continued to function. The accused took 
part in a procession carrying national flags and sing- 
ing political songs and they were convicted under s. 
17 (1), Oriminal Law Amendment Act, for assisting 
the operations of the association : : 

Held, that the conduct of the accused in taking part 
in the procession was sufficiently connected with the 
activities of the association to justify the Magistrate 
in having drawn an inference that they were in fact 
intending to assist the operations of that association 
and the convictions were justified. 

Gangubai v. Emperor (1), referred to. 

A severe sentence should not beimposed where the 
accused did not appreciate fully that they were com- 
mitting a breach of the law. 


Criminal revision applications against 
convictions and sentences passed by the 
Ohief Presidency Magistrate, Bombay. 

Mr. G, N. Thakor (with him Mr. H. D. 
Thakor), for the Accused. 

Mr, P. B. Shingne, for the Orown, 


JUDGMENT. 


Beaumont, O. d.—These are applica- 
tions in revision in which eight accused 
were convicted of an offence under s. 17 (1), 
Oriminal Law Amendent Act of 1908, 

The accused do not dispute that they 
were members of aprocession which was 
proceeding along a street in Bombay on 
16th October, Their case is that the pro- 
cession was of a religious character and 
not of a political character. 

The way the case is put against them 
is that by a notification in the Official 
Gazette the Akhil Bharat Prabhat -Feri 
Sangh was declared an unlawful associa- 
tion and that oneof its objects, as far as 
I know its only object, was to control 
processions of 8 political character which 
took place in the early mornings and that 
the procession of which the accused were 
members was in fact ofa political charec- 
ter and that, therefore, the persons 
taking partin it were assisting the oper- 
ations of the unlawful association the 
Akhil Bharat Prabhat Feri Sangh, and 
those committing an offencs 
said section. 

Itis proved that the procession of which 


M, 8, ADHIKARI 9, BHPEROR. 


. be met by reducing 
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the accused were members was carrying 
a national flag and symbols and that at 
the time of arrest the members of the 
procession were singing the first line of 
a song which is Hx. O. The first line 
of the song is ‘the sun of liberty has 
arisen on ‘the horizon.” There is nothing 
in that line to which exception can be 
taken but Ithink we must assume that 
the procession intended to complete the 
song, The rest of the song isin terms a 
a bymn of praiseto the sun, but it seems 
to me to have political reference of an 
allegorical character for instance: “I'he 
redness of revolution is appearing on the 
lotus- like face of the East”, and it refers 
to ‘the pranks of the demons” which the 
learned Ohief Presidency Magistraie thinks 
has reference to the rule of the British 
though I am not sure that the rule of 
the British in India, whatever views one 
may hold about it can fairly be described 
asa “prank”, I think, however, that any: 
body reading the song cannot fail to 
see that it has an allegorical meaning 
and appears to favour revolution though 
it does not advocate any particular acts 
of a revolutionary character. 


Ithink thatthe accused’s contention that 
the procession was ofa religious character 
is not borneout by the evidence and that 
they come within our ruling in Gangubai 
v. Emperor (1) and that their conduct in 
taking part inthis procession is sufficient- 
ly connected with the activities .of the 
Akhil Bharat Prabhat Feri Sangh to 
justify the learned Magistrate in having 
drawn an inference that they were in fact 
intending to assist in the operations 
of that association. There is some evidence 
that the association was continuing to 
function after it had been declared unlaw- 
ful. I think that the convictions were 
justified but I think that the sentences 
passed erred somewhat on the side of 
severity because I am not satisfied that 
these accused really appreciated fully 
that they were committing a breach of 
the law. I take that into account and 
as they have already been imprisoned 
fornearly six weeks since their convic- 
tion, I think the justice of the casa will 
the sentences of 
imprisonment to the periods already served 
and reducing the fines on accused Nas, 1l 
and 2 from Rs. 100 to Ra. 30 and remitting 
the fines in the other cases, in default of 


(1) 131 Ind. Cas 470; A. I. R. 1931 Bom, 200; 1931 Or, 
O. 344; 53 Bom, L, R. 319, j 
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payment of fine fifteen days’ rigorous im- 
prisonment. We, therefore, vary the order 
to that exent. 

Murphy, J.—I agree with the judg- 
ment just pronounced by the learned Ohief 
Justice. 4 

A. Order varied, 


BOMBAY HIGH COURT. 
ORIMINAL AFPEAL No. 513 oF 1930, 
January 6, 1931. 

Present:—Sir J. W. F. Beaumont, Kr., Ohiet 
Justice, and Mr, Justice Murphy. 
BEOHAR SHIVA-—-APPRLLANT— AOOUSED 

x versus 
EMPEROR—Opposits Party, 
Criminal Tribes Act (VI of 1924), s. 28—Long 
period of good behaviour, whether ground for notim- 
posing minimum sentence—S. 28, proviso, effect of. 
The fact that an accused persen has been fora long 
period without any conviction, and, therefore, so far 
as is known, living an upright life, is a special cir- 
cumstance which can be taken into account as taking 
the case out of the provisions of s. 23, Criminal Tribes 
Act, and in such cases the minimum sentence pro- 
vided by thesection need not be imposed. 


The proviso to the said section is only direoted to 
ruling out of account more than one conviction before 
the Act came into force. It was not directed to the 
length of time which has elapsed since the previous 
conviction and was not intendedto prevent that fact 
being considered a special reason. 

Emperor v. Tuka Nana (1), followed. i f 

Oriminalappeal against conviction andsen- 
tence passed by the Sessions Judge, Kaira. 

Mr. P. B. Shingne, for the Crown, 


JUDGMENT. 

Beaumont, C. J.—In this case four 
accused were charged with committing an 
offence under ss, 457 and 380, Indian Penal 
Oode. Accused Nos. 1, 3 and 4 were each sen- 
tenced to suffer two years’ rigorousimprison- 
ment, and accused No.2, who was member of 
a criminal tribe, was sentenced to five years’ 
rigorous imprisonment, by reason of the 
provisions of s. 23, Criminal Tribes Act of 
1924. It appeared that accused No. 2 had a 
previous conviction against him under 6, 
392, Indian Penal Oode, passed in the year 
1914. The learned Sessions Judge said 
that having regard to the length of time 
which had expired since the previous con- 
viction he considered that he would be justi- 
fied in passing a lesser sentence on accused 
No, 2 than thse seven yeers provided forunder 


s. 23 (1) (a), Criminal Tribes Act. We sent for ` 


the record and proceedings and directed no- 
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tice to be issued to the Government Pleader 
because it seemed to us that there was 
something illogical in the learned Judge's 
judgment. Under s. 23, Oriminal Tribes 
Act, inthe absence of ‘sny special reasons 
to the contrary, which must be stated in the 
judgment of the Court, the sentence must 
be seven years. If the length of time 
which has elapsed since the last conviction 
can be relied on as constituting a special 
reason for taking the case out of the section, 
then, as it seemed to us, the five years’ 
sentence on accused No, 2 as against the two 
years passed on the other accused, was too 
long a sentence, 


In my view, the fact that an accused 
person has been fora long period without 
any conviction, and, therefore, so far as is 
known, living an upright life, is a special 
circumstance which can be taken inte 
account: as taking the case out of the pro- 
visions of s, 23. At first sight the proviso to 
that section which provides “that not more 
then one of any such convictions which may 
have occurred before the Ist day of March, 
1911, chall be taken into account for the 
purposes of this sub-section” looks rather 
as though the length of period which 
has elapsed since the last conviction is 
not to be taken into account, the only 
relevant date being lst March, 1911. But, 
Ithink, the proviso does not have that 
effect. First March, 1911, was the date on 
which the original Act came into force, 
and, I think, the proviso is only directed to 
ruling out of account more than one con- 
viction before the Act came into force. I 
think thatthe proviso was not.directed to 
the length of time which has elapsed since 
the previous conviction and was not intend- 
ed to prevent that fact being considered 
a special reason, If that had been the in- 
tention of the proviso, it would probably 
have provided that convictions occurring 
more than a certain number of years ago 
were notto be taken into account instead 
of taking a fixed date which must recede 
further into the past as time goeson. This 
view seems to me to be in accordance with 
the view of Shah, J., in Emperor v. Tuka 
Nana (1). I think, therefore, that the 
learned Judge was justified in not passing 
8 sentence of seven years. But, in my view, 
the sentence he did pass was rather too 
severe, and I think the sentence on accus- 
ed No. 2 should be reduced to three years’ 
rigorous imprisonnment., In that way he 


(1) 60 Ind. Oas. 1005; A. I. R. 1921 Bom. 68; 22 Or, 
L. J, 817; 45 B. 1082; 23 Bom, L,R, 347, ee 
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gets one year for being a member of the 
Criminal tribe. 

Murphy, J.—l agree that along period 
of good behaviour so far as this can be 
inferred from an absence of intermediate 
convictions, may be a special reason under 
s. 23, Criminal Tribes Act, and that in 
such cases the minimum sentence provid- 
ed by the section need not be passed; and 
also with the order proposed to be made in 
this case. 

4. Order accordingly, 


BOMBAY HiGH COURT. 
URIMINAL Review No, 486 oF 1930. 
December 19, 1930. - 

Present :—Mr. J. W. F. Beaumont, Chief 
Justice, and Mr. Justice Murphy. 

EMPEROR—Apptioant. 
h versus l 
DHARMANAND KOSAMBI—AcoveED. 
Criminal Law Amendment Act (XIV of 1908), s. 17 
()—Assocaition declared unlawful—Prosecution for 

continuing as members—Evidence of continuing mem- 
bership, necessity of—Presumption—Gazette contain- 
ing notification shown to accused—Publication, whe- 
ther material, 

It isnot right to presume from the fact that a man 
is a member ofan association when it is lawful, that 
he continues to be a member after it is declared unlaw- 
ful. In order to sustaina conviction unders. 17 (1), 
Oriminal Law Amendment Act, in such a case there 
me evidence of continuing membership. [p. 480, 
eol. 1. 

Emperor v. Shripad (2), followed. . 

The fact thatthe Gazette in which the notification 
declaring an association unlawful was printed had 
not been issued te the public is immaterial so 
long as a copy of the Gazette containing the notifica- 
tion was actually shown to the accused. [ibid.] 

Sir Jamshed Kanga and Mr. P. B, 
Shingne, for the Orown. 

Mr. Nilkant Atmaram, for the Accused. 

JUDGMENT. 

Beaumont, O. 3.-This is an appli- 
cation in respect of fifty-five persons who 
were convicted under ss.17 (1) and 17 (2), 
Oriminal Law Amendment Act, XIV of 1208, 
and sentenced to various termas of imprison- 
ment by the Oity Magistrate, Bandra, The 

’ papers were sent for at the instance ofthe 

High Oourt because it was thought that 
the convictions might conflict with the 
recent decisions of this Oourt, viz, Emperor 
v. Balkrishna Hirlekar (1) and Emperor v. 
Shripad (2). 

In the first place it was thought from 


(1) 130 Ind. Cas, 577; A, I, R. 1931 e ae (1931) 
Or. O. 180; 33 Bom. L. R. $2; 32 Or. L, J 

g 130 Ind. Cas. 27; A. I. R. 1931 oe Tas; (1931) 
Or, O, 177; 32 Or. L, J. 472; 33 Bom, L.R. 9 
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the dates that the declaration that the 
Upnager Satyagraha Ohhavani, of which 
the accused were convicted of being 
members, was unlawful might not have 
been notified in the Bombay Government 
Gazette before the date of their arrest 
As the Advocate-General said that he 
was ina position to prove this point we 
allowed evidence to be called. Mr. 
Jayakar, ` District Magistrate, Bombay 
Suburban District, was examined as a 
witness and I accept his evidence entire- 
ly. He says that he got about twenty- 
five copies of the Bombay Government 
Gazette, which is dated 10th October, 1930, 
and in which the declaration is contained, 
between 5 and 6 P. m. that evening; that 
the copies were sent to him by a special 
messenger from the Secretariat; that he 
received them at his office in Bombay; 
that hetook them with him to Bandra 
and distributed them amongst his as. 
sistants and the Deputy Inspector of Police 
and his assistants. There is no evidence 
thet the Gazette was in general public- 
ation at that time. Mr. Jayakar then says 
that the next morning at about 54,m,he 
proceeded with the Policeto the Ohhavani 
near Bandra which wasa sort of camp of 
which the accused were alleged to be 
members and which was the unlawful 
association in question, surrounded the 
Obhavani, and collected the inmates in 
an open space in the compound. The 
| Sub- Divisional Magistrate then asked Mr. 
Jayakar whether he should explain to the 
persons in the Ohhavani the contents of 
the notification and Mr. Jayakar agreed 
to his doing so, The Magistrate thereupon 
told the people in the hearing of Mr. 
Jayakar that the Ohhavani had been de- 
elared unlawful by a notifiction in the 
Gazette which he had, After this explana- 
tion the accused were put under formal 
arrest. One man raised a protest that he 
had only come there the previous evening 
and was spending the night there and he 
was subsequently discharged by the 
Magistrate. Two or three of the inmates 
arrested said that they were milkmen and 
not members of the Ohhavani and they 
were allowed to go. The rest were taken 
to Bandra and laterin the day brought up 
before the Magistrate who convicted them 
for being members of an unlawful as- 
sociation under s. 17 (1), Oriminal Law 
Amendment Act, Accused Nos, 1 and 3 
were convicted of managing the association 
under s. 17 (2). 
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Now, I think, on these facts there is 
no ground for the suggestion that the 
declaration that the association was un- 
lawful was not sufficiently notified to the 
accused, I do not think it matters whether 
the Gazette had been issued to the 
public or not, so long as a copy of the 
Gazette notifying the association as unlawful 
was actually shown to the accused. But 
the difficulty then arises as to whether 
there is any evidence to show that the 
accused continued as members of the 
Chhavani after it had been declared unlaw- 
ful. Mr. Jayakar admits that the accused 
were not asked if they wished to dissociate 
themselves from the Ohhavani . The 
question might have been pvt: “Now that 
the Ohhavani has been declared unlawful, 
are you continuing as members or not?” 
It they had said: “Yes, we are,” there 
would have been a clear admission of 
membership and there would have been no 
question but that they could have been 
charged, If they had said: “No, we desire 
to observe the law and have nothing more 
to do with the Ohhavani,” even then ac- 
cording to the learned Advocate-General’s 
argument that would have made no differ- 
ence to their guilt, because his contention 
is that having been members of the 
Chhavani immediately before it was declar- 
ed unlawful, they necessarily continued 
as members immediately after it was 
declared unlawful. In my opinion the 
learned Advocate-General’s argument is 
wholly inconsistant with the decision which 
this Gourt gave a week ago in Emperor v. 
Shripad (2), that it is not right to presume 
from the fact that a man is a member of 
an association when it is lawful that he 
continues tobe a member after it is declar- 
ed unlawful. From the answers which the 
accused gave to the trying Magistrate I 
think that most of them would have said 
that they intended to continue as mem- 
bers of the Chhavani although unlawful, if 
the question had been asked. But they 
were not asked and I cannot help feeling 
that some of them might have had the good 
sense to say that they did not wish to 
continue as members, in which case in my 
view they were not liable tobe charged. In 
the trying Magistrate's Court most of the 
accused made what I venture to think 
extremely foolish remarks about the Court 
not being recognized since it was a creation 
of a foreign Government andso forth, The 
fact that they made foolish observations in 
Court did not justify their being convicted 
illegally. X think this case is entirely 
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governed by the décision to which I have 
referred, In my opinion there is no 
evidence in this case of membership or 
management of an unlawful association and 
the convictions and sentences on all the 
accused in this application for review must, 
therefore, be quashed. : 

Murphy, J.—The question is the same 
as the one which we have answered in 
another similar case, though the facts are 
somewhat different. The evidence of Mr, 
Jayakar, District Magistrate, Suburban 
District, is that the notification in question 
was issued tohim onthe evening of 10:h 
October, 1930, in Bombay, and that'he went 
with the District Superintendent of Police 
and some Policemen to the camp of which - 
the accused had been members the following 
morning at about 5a. x. After the camp 
had been surrounded, its inbabitants were 
collected at a certain spot and the Sub-Divi- 
sional Magistrate, in the presence of the 
District Superintendent of Police, explained 
the nature of the notification which had 
been issued by Government to those assem- 
bled. One man disclaimed any connexion 
with the camp saying he was a casual guest, 
and two others said they were milkmen. 
The milkmen were allowed to go, and we 
understand that the person who said that he 
was a casual guest was discharged. None of 
the others said anything, and they were plac- 
ed under formal arrest and sent to Bandra 
in a lorry, 

The point for our consideration is whether 
under these circumstances the accused con- 
tinued to be members of the association 
which had been declared unlawful. They 
were not asked if they were still members, 
and the arrests followed immediately on the 
notification being brought to their notice. 
The learned Advocate-General has argued 
that the law really is that once an associa- 
tion has been declared unlawful, any person 
who was a member while it continued lawful 
becomes guilty under s. 17(1), Oriminal Law 
Amendment Act, by a kind of presumption, 
but we have held in other cases, in precisely 
similar circumstances, that it isnot a matter 
of presumption, but that there must be evi- 
dence of continuing membership, There 
wasno such evidence here, and on the facts 
of this case I agree that the convictions and 
sentences must be set aside and the accused. 
discharged. 

4. Convictions and 

sentences quashed,. 
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MADRAS HIGH COURT. 
Civit APPBAL No, 111 oF 1928. 
September 12, 1930. 
Present :—Mr. Justice Ourgenven and 

Mr. Justice Bhashyam Ayyangar. 
A. N. RAMOHANDRA IYER AND orages—— 
APPELLANTS 

versus 7 
Tus OFFIOIAL ASSIGNEE or MADRAS 
AND OTHERS— RESPONDENTA, 

Presidency Towns Insolvency Act (III of 1909), 
ss. ?, 46 (8), 52 (2) (b)—Insolvency of Hindu father— 
Suit by sons for partition—Official Assignee's right 
to get declaration of liability of sons’ shares to be 
sold for just debts of insolvent—Jurisdiction of 
Insolvency ` Court—Limitation of debt against sons, 
effect of. 

Though owing to the division of status brought 
about by a suitfor partition instituted by the sons 
after their father’s insolvency, the father and the 
Official Assignee lose the right of private sale of the 
family property including the shares of the sons, yet 
it is open to the Official Assignee, during the pendency 
of the suit for partition, to obtain in proceedings 
under s. 7 of the Presidency Towns Insolvency Acta 
declaration that the debts of an insolvent father are 
binding upon the sons tothe extent of their shares in 
the family property. Section 7 gives the widest powers 
to the Insolvency Court to gointo such a question and 
to declare the liability of the son's shares in the 
family property forthe proved andjust debts of the 
father insolvent and make all necessary orders- for 
their realisation. [p. 481,col. 1; p. 485, col. 2.] 

Official Assignee of Madras v. Narasimha Mudaliar 
(4), Ramasomayajulu v. Official Receiver, Godaveri 
(5), Doraiappa Aiyar v. Official Assignee of Madras 
(6), and Morley v. White (7), referred to. 

While a father's debt is alive in insolvency, any 
remedy against the sons in_ insolvency is not barred. 
That the debtsas against the father are alive is all 
that is necessary to enable the Official Assignee to 
‘make the sons’ share liable for them in insolvency 
by appropriate proceedings. [p. 487, col. 2.] ` 

Oivil eppeal against an order of Waller, 
J., dated the 2nd May, 1928. " 

Messrs. T. R. Venkatarama Sastriar and 
N. Rajagopala Aiyangar, for theAppellants. 

Mr. V. V. Srinirasa Iyengar, for the 
Respondents. 


‘JUDGMENT. 

Curgenven, J.—The question of law 
which tnis appeal raises is whether, during 
the pendency of a guit for partition, the Off- 
cial Assignee can obtain in proceedings 
under e. 7 of the Presidency Towns Insolv- 
ency Act a declaration that the debts of an in- 
solvent father are binding upon the eons to 
extent of their shares in the family proper- 
ty. The father. Narasimha lyer was 
adjudicated together with his partner on 
the 2nd December, 1919, A few days ear- 
lier, on the 20th November, a partition deed 
` had been executed between himself and 
his sons which was held to be void as 
: against the Official Assignee, and this de- 
cision: was ‘confirmed on appeal by this 
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Court on the Ist August, 1922. Meanwhile 
in July, 1922, the eons filed a suit for parti- 
tion in the Court of the Subordinate Judge, 
Madura, against their father. On the 5th 
February, 1924, the Official Assignee made 
the application to the Insolvency Oourt 
out of which this appeal arises. It was a 
notice of motion praying for a declaration 
that the insolvent’s debts were binding upon 
his sons and for sale of their interests in 
the joint family property. The matter came 
in the first instance before Kumaraswami 
Sastri, J., who was in doubt as to the effect 
of the suit for partition upon the claim 
made by the Official Assignee and referred 
the question to a Full Bench. The opinion 
of the Full Bench is reported as In 
the matter of Balusami Ayyar [Oficial 
Assignee of Madras v. Ramachandra 
Aiyar (1)]. Ramesam and Madhavan 
Nair, JJ., Phillips, J., dissenting, held 
that the institution of the partition suit put 
an end tothe joint family status and with 
that to the right of the father to alienate 
the son's shares for his debts, thus extingu- 

ishing the right of the Official Assignee to 
effect euch a sale. 

The latter, it was held, took the father’s 
property exactly as it stood with all its ad- 
vantages and all its burdens and notwith- 
standing that he took it as it existed at the 
commencement of the insolvency, yet the 
division in the status effected by the filing 
of the suit deprived the Official Assignee 
equally with the father of the power of sale. 
In his.judgment, Ramesam, J., adverts to 
certain other remedies which might still be 
open to the Official Assignee. He might, the 
learned J udge considered, as representing the 
creditors or associating himself with them, 
file suits against the sons, obtain decrees 
and sell the son’s shares also, or again he 
might apply in the partition suit for the 
creditors to be made parties and ask for 
a decree providing for the payment of such 
debts as were not illegal or immoral. He 
then adverts to another possible remedy, 
by taking what are called garnishee pro- 
ceedings in the Insolvency Oourt itself, add- 
ing that this wasa matter for the Judge 
sitting in insolvency to decide, These ob- 
servations about a possible alternative 
courses, are it is needless to say, obiter. 
The case then came before Waller, J., who 
was of opinion that it was open to him to 
adopt the course last suggested under s.7 
of the Presidency Towns Insolvency Act, 


(1) 112 Ind. Cas, 541; 51 M. 417; (1928) M, W, N. 294; 
By 1928 Mad.735; 28 L, W. 109; 55M. L.J, 178 
(F. B). 
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and he gave the Official Assignee the de- 
claration for which he asked. Waller, J., 
did not in his judgment grant the further 
prayer for sale of the son's share and a 
direction to that effect inserted in the de- 
cretal order goes further, we must presume 
than his intention. This appeal has now 
been instituted by the sons and it is con- 
tended before us that it is not open to the 
Insolvency Court to deal with the liability 
of the sons’ shares under the Act. 

Mr. T. R. Venkatarama Sastri, for the ap- 
pellants bases his arguments largely upon 
certain general considerations, In the first 
place he says the Insolvency Act has for its 
scope only the distribution of the debtor's 
property or assets, the term ‘property’ 
of course concluding such property 
the Official Assignee by virtue of 
his special powers may recover under 
8. 99 or 56. The proceeds of a gon’s 
liability to pay hisfather’s debts can- 
not be described as the property of the 
insolvent, he continues, because in no cir- 
cumstances would the insolvent be entitled to 
realise it for his own benefit; the son is not 
under any pecuniary liability to his father 
but only the creditors of the father, so that 
the Official Assignee standing in the father's 
shoes cannot lay claim toa payment of this 
kind as money due to the father. The son's 
position bears some analogy to that of a 
surety and Iithink it may at'once be conceded 
that in the ordinary acceptance of the term 
‘property’ the sale proceeds of the son's 
share could not be described as the property 
of the insolvent. Mr. Venkatarama Sastri’s 
second main argument.is that, assuming 
that the Official Assignee could deal with 
this property as an asset of the debtor, it 
would not necessarily be divisible equally 
amongst all the creditors. lt might be that 
the debts due to some of the creditors were 
tainted with illegality or immorality or 
it might be that, while some of the credi- 
tors were pre-partition creditors, others were 
post-partition creditors, and the latter, of 
course, would have no claim on the son's 
shares. It is urged that equal distribu- 
tion is of the essence of insolvency proce- 
dure and attention is drawn to the terms of 
8.49 of the Act whereby after certain 
special provisions sub-s. 5 lays down 
that “subject to the provisions of this Act, 
all debts proved in insolvency shall be paid 
rateably according to the amounts of such 
debts respectively and without any prefer- 
ence.” This principle also, I think, must in 
general terms be conceded. 

For the Official Assignee it is contended 
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that s,52 (2) (b) affords the necessary 
statutory authority for dealing with the sons’. 
shares in insolvency. This eection defines 
what is to be deemed the property of the 
insolvent divisible among his creditors and 
the portion with which we are concerned 
includes as such property “the capacity to 
exercise and to take proceedings for exercis- 
ing all such powers in or over or in respect 
of property as might have been exercised 
by the insolvent for hisown benefit at the 
commencement of his insolvency or before 
his discharge.” The specific question with 
which we are concerned is what capacity 
had the insolvent to take proceedings to 
exercise powers in respect of the sons’ shares, 
because whatever capacity he may have 
enjoyed will as ‘property’ vest in the Offi- 
cial Assignee and will be at his disposal, 16 
is clear, 1 think, that the section does not 
require that the property itself in respect of 
which the powers are to be exercised should 
in the ordinary cense be property of the 
insolvent, so long as he has a capacity to 
take certain proceedings in respect of some 
other person’s property, that capacity passes 
to the Official Assignee and it seems to follow 
that the procéeds realised by taking advant- 
age of that capacity must themselves become 
the property of the insolvent, Ifthis were 
not so, it would lead to the result that, 
whereas, the capacity to take proceedings is 
an asset, no benefit could accrue to the 


-creditors as the outcome of such procsedin g8, 


which appears an irrational position. The 
effect of this provision}would seem, therefore, 
in some cases artificially to enlarge the 
meaning of the term ‘property’ of the insol- 
vent and to include in. it funds which aocor 
e 60. 
classified. It may be pointed out that the 
next ensuing portion of the section declares 
to be his property goods in his possession as 
the commencement of the insolvency in his 
trade or business bythe consent and permis- 
sion of the true owner under such circum- 
stances that he isthe reputed owner there- 
of, which seems to be another artificial ex- 
tension of the idea, 

Whatever difficulty there may be in 
holding that’ a sum of money so derived is 
aasset divisible among the creditors, the 
position undoubtedly has the supportof a 
Full Bench of this Oourt. After the Privy 
Oouncilin Sat Narain v. Behari Lal (2) 


(2) 84 Ind. Cas. 883; 6 L. 1; (1995) M. W. N. 1:47 M. 
L. J. 857; 10 O. & A. In R. 1332; A. I. R. 1995 P. C. 
18; 23 A. L. J. 85; L. R.6 A. (P,0,)1; 26 P, L. R.8l; 
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had settled that a son's share in the joint 
family property does not vest in the Official 
Assignee upon the father becoming insol- 
vent, it became necessary to decide whe- 
ther the father’s power to sell that property 
so vested, and this question was affirma- 
tively answered in Balavenkataseetharama 
Chettiar v. Official Receiver, Tanjore (3). 
That decision was under the Provincial 
Insolvency Act, wuich does not contain any 
counterpart to s. 52 of the Presidency 
Towna Insolvency Act, but the Fall Banch 
was able to hold, even without the aid of 
& provision in those terms, that the power 
tosell was property, although the share to 
bs sold was not. Now one of the logical 
implications of so holding clearly is that 
the proceeds ofsuch asale of property not 
itself the property of the insolvent is divisi- 
ble among the creditors and is, therefore, 
‘property,’ of the insolvent within the 
meaning and iatention of the Act. i', as 
seems reasonable to hold, only property 
which can technically be eo described is so 
divisible. Itisimpossible to avoid seeing 
the difficulties which attach to this view. 
How, for instance, is any surplus to be 
dealt with, when s. 76 provides that it is 
to be returned to the insolvent, . whereas it 
is not in any ordinary sense his property? 
But unless we are to adopt a position 
inconsistent with this Full Bench ruling I 
do notsee how we can hold that, if in the 
one case the capacity to sell an undivided 
share affords sale proceeds divisible in 
insolvency, the capacity, whatever it may 
be held to amount, to take proceedings to 
teslise debts due to the creditors out ofa 
divided share does not afford proceeds 
equally divisible, and, assuming for the 
present that the insolvent has the capacity, 
which e. 52 declares to be his ‘property’ or 
in other words, to veat in the Official 
Assignee, it seems necessary to hold, apart 
from this authority, that the proceeds 
become ‘property’ in their turn, or at least 
that they are divisible among the credi- 
tors, otherwise asI have already said, the 
capacity itself would vest to no purpose, 
The case must be regarded, I think, as 
anomalous, because in all ordinary inst- 
ances of the application ofs, 52 (2) (6) it 
will be found that where the insolvent has 
acapacity to take proceedings to enforce 
some power over property, whatever those 
proceedings realise in theshape of money 


(3) 97 Ind, Oas. 825; 49 M. 849; (1926) M. W. N. 743; 
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would be his property in the ordinary 
sense of the term. 

The same Full Bench case bears upon 
the other main objection raised by Mr. 
Venkatarama Sastri, that the proceeds of a 
saleof the son's divided share would not 
necessarily be divisible among all the credi- 
tors, because the same condition might 
attach to the sale proceeds of an undivided 
shares, the father's right to sell this too 
depending upon the debts not having been 
incurred for illegal or immoral purposes. 
This point has not been dealt with by the 
Full Bench and, therefore, it may be said 
that the decision does not in terms bind us; 
but here again considerations of consistency 
seem torequire that the rule accepted in 
the one case should be in conformity with 
the rule accepted in the other. In defence 
of it may be adduced the ground that 
normally the father’s debts would be binding 
upon the son and the porceeds equally divi- 
sible. In a special case where this was 
not so, it would befor consideration whe- 
ther the insolvency procedure could be 
applied to distribute among only these 
creditora whose claims against the son 
could be sustained. 

Let us now consider what capacity the 
father has to take proceedings for exercis- 
ing power over the son’s share for the 
purpose of ensuring the due discharge of 
the debts. Admittedly, he has the power, 
upon a partition, to require that suitable 
provision is made forthe discharge ofthe 
debts out of the estate before it is divided 
up, indeed he can insist upon the payment 
ofthe debts by sale of sufficient portion 
of the family property before the partition 
of the remainder is effected. And it has 
not been denied that,in the pending parti- 
tion suit, the Official Assignee could take 
his place and secure the same result. Is 
itopen tothe Official Assignee, instead of 
adopting this course, to get a sale of a 
sufficiency of the property carried out in 
insolvency, by means of an application 
under s. 7 of the Presidency Towns Inso)- 
vency Act? Such a proposition does, I 
think, at first sight seem to extend the 
scope of the saction to extreme and perhaps 
unjustifiable lengths ; it virtually requires 
that the Insolvency Oourt should constitute 
itself a Court for the trial of a partition 
action and that too when there is already 
a partition.action pending in the ordinary . 
Civil Court. Mr. Srinivasa Iyengar, has 
rightly enough dwelt upon the very wide 
language in which the s.7 is couched, the 
only qualifying phrase which needs con- 


4, OFHIOLAL ASSIGNER OF MADRAS, 


484 
sideration being the opening words ‘subject 
to the provisions of this Act.’ I have 
already endeavoured to deal with the 
contention that the provisions of the Act 
require that the subject-matter of an 
application under the section must be 
‘property of the insolvent divisible among 
his creditors. If the views expressed are 
not erroneous, I can discover nothing in 
the provisions of the Act to exclude the 
enquiry upon this score. Ramesam, J., in 
In the matter of Balusami Ayyar [Official 
Assignee of Madras v. Ramachandra 
Ayyar (1)] appears to hold that the test is 
whether or not the sons are ‘garnishees’ a 
term not to. be found in the Act, but 
meaning I think third persons from whom 
divisible assets are realisable. The line 
of reasoning followed above would appear 
to bring them within this class. In an- 
other Full Bench case, Official Assignee of 
Madrasv. Narasimha Mudaliar (4) compos- 
ed of Ooutts-Trotter; O. J., and Odgers and 
Beasley, JJ., thescope of e. 7 came under 
consideration, with particular reference 
to the amended terms of s. 36, That speci- 
fic point does not now concern us, but 
the learned Judges had occasion to lay 
down that, whatever might be the practice 
in England, ‘che Official Assignee is entitled 
to proceed by way of motion undere, 7 of 
the Act in those cases where he has money 
claim against a stranger to the insolvency.’ 
By, ‘money claim’ is meant, I suppose any 
claim. to money, which, on realisation, 
would, rank asa divisible asset. This gives 
a very wide extension to the section, so far 
as the only question we.are dealing with— 
that of jurisdiction—is concerned. So long 
as its purpose.is the realisation of assets, 
it seems that every species of action that 
would yield sucha result can beso brought, 
discretion being reserved to the Oourt to 
decline to exercise jurisdiction in unsuit- 
able cases. Mr. Srinivasa Iyengar has 
endeavoured to show -by examples the 
divers uses to which the section, or the 
corresponding section in the Provincial 
Insolvency Act, has been put. In Rama- 
somayajulu v. Official Receiver, Godavery 
(5) an issue had to be tried whether a parti- 
tion had taken place or not. In Doraiappa 
Aiyar v. Official Assignee of Madras (6) 
the insolvent hadsold certain family prop- 


erty and had further. given his purchaser 
(4) 118 Ind. Cas. 506; 52 M. 717; 30 L. W. 159: 57 
M.L. l a A. L Arce 705. 7 
5 nd. Cas. 249; . W, 80; (192 . W. N. 169; 
a E au tas; Daa Wa 
(6 < Cas, 244; 42 M, L, J. 141; 
q7j15-L, W.88, ne Wan; 
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a mortgage over other family proparty as 
gecurity against a challenge of the sale by 
the other family members. The Insolvency 
Court was asked to decide whether the 
sale was or was not binding on the other 
members so that it might be ascertained 
how far, if at all, the security bond was 
necessary. In both these instances, of 
course, the objection of the enquiry was 
todetermine what was and what was not 
property of the insolvent, and perhaps they 
do not take us very far. On the other 
hand, it is worth note that no decision 
against the applicability of the section 
has been cited before us. There is, for 
instance, no authority for the view that if it 
should suit the Official Assignee, as repre- 
senting the insolvent, to bring what would 
in effect be asuit for partition,the Insolvency 


Court would have no jurisdiction 
to entertain it. In Morley v. White, 
(7), where the creditors of a 


deceased father filel1 an administration 
suit in the Ohancery Division and the 
gon petitioned in bankruptcy and connected 
questions arose in each Oourt with regard 
to the estates, it wae decided by the 
Court of Appeal that the Court of Bank- 
ruptcy was the proper Tribunal to deter- 
minethem. ‘The case is one’ said James, 
L. J., which shows how beneficial is the 
effect of the 72nd section (corresponding 
to s. 7 of the Presidency Towns Insolvency 
Act), andhe adds: “It is true that there 
may be important questions to be deter- 
mined.before it can be ascertained how’ 
the distributicn is to be made; but the 
Court of Bankruptcy is armed for that pur- 
pose with every power of a Oourt of Law 
and a Court of Equity and there is nota 
single question stated to us as an import- 
antand difficult question arising in this 
matter which cannot bə litigated and 
determined by that Court of Bankruptcy 
which the Legislature has thought to be 
kag proper tribunal for the determination 
of it.” < 

There is no ground for holding that 8 
Court of Insolvency in India has powers 
more circumscribed than these, and I can- 
not find any convincing answer to the 
contention that, whatever 8 Court of 
Law may do, an Inaolvency Court, sub- 
ject to the provisions of the Act, may do 
under s. 7. I think, therefore, that the 
learned Judge , was acting with jurisdiction: 
in giving the declaration asked for by 
the Official Assignee. We have not to 
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adjudicate upon this power to direct sale. 


of the property, but upon the line of rea- 
soning I have acceptedit seems that the 
Insolvency Oourt must possess that conse- 
quential power. 

. I think also that ke has rightly decided 
the question of limitation. Generally 
speaking and excluding such an excep- 
tional case as the post-partition renewal 
ofa debt by the father, the liability of the 
son’s share is enforceable so long as the 
father himself may be proceeded against; 
and it can make no aifference to this 
principle what rale of limitation the cir- 
Cumstances may render applicable. Nor 
ia it pertinent to say that the debt would 
be time-barred in an ordinary Oourt. We 
have been shown no authcrity for the 
view that, while a father’s debt is alive 
in insolvency, any remedy in insolvency 
against theson may become barred; and 
that is the only question we have to decide. 
It is represented to u3 that Schedule A 
appended to the decretal order, enumerat- 
ing the liabilities, needs amendment in 
some respects, but we think that this 
should be effected through an application 
to the Judgesitting in Insolvency. 

We dismiss the appeal with taxed costs 
oa the Original Side scale, to be paid by the 
Official Assignee as Receiver in the parti- 
tion suit, out of the appellants’ shares in 
the family property. 

Bhashyam Ayyangar, J.—Tce Fall 
| Banch .have, by a majority, decided 
iu this case, that the severance of status 
brought about by the institution of 
“a suit for partition by the appellants 
against their father, the insolvency in 
question, extinguished the right of the 
Official Assignee to sell by himself their 
sharesin the family properiy to meetthe 
debts of the inso.veni, 

Tne main questions in this appeal are, 
whether the Official Aszignee has still any 
right left “in or over or in respect of” the 
said shares in the family property and, 
if so,how, that is, by what means, he is 
entitled to utilise it for the benefit of the 
general body of creditors. 

As regards the first question, it is con- 
caded in the leading judgments of the 
majority of the Full Bench delivered by 
Ramesam, J., “The only remedy lost to the 
-Official Assignee is the right of selling 
the sons’ shares by private sale. This is 
merely a processual right, The substantial 
right of the Official Assignee to enforce 


the debts due to the creditors against the. 


gons remains.” - 
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Now, there cannot be the least doubt that, . 
even after a division in status, the father . 
has the right to ask and insist that, before a 
partition is made,all his proper debts be paid 
out of the family estate and that the sons 
cannot resist such ademand. This has been 
laid down by the Full Bench of this Court 
in Koduru Venkureddi v, Magunta Venku 
Reld1 (8). 

The right of the father just referred to 
may not be ‘property’ as defined ins, 2 (e) 
of the Presidency Towns Insolvency Act, 
but it cannot be denied thatitis a ‘power 
in or over, or in respect of property’ exer= 
cisable by the father for his own benefit. 
The capacity to exercise and to take pro- 
ceedings for exercising this power is one 
the ‘particulars’ comprised in and going 
to make up ‘the property of the insolvent 
(father) divisible amongat his creditors’, 
as explained and defined by s.52 of the 
Act. If authority were needed in support 
of this statement, it is foundin the judg- 
ment of the Privy Council in Sat Narain 
v. Behari Lal (2), in which their Lordships 
observe at page 6* that the property of an 
insolvent which by s. 17 vests in the 
Official Assign?e must mean the property 
which by that section and s. 52 is divisible 
among his creditors, after first pointing out 
that the power to obtain a partition of the 
joint family property is a power which 
the Official Assignee might exercise under 
s. 52 (2) (b). 

The corclusion is, therefore, that not- 
withstanding the evit for partition and 
the consequent division in status, the right 
of the father to have his just debts paid 
out of the entire family property eubsists, 
andthe father being an insolvent, it now 
vesis inthe Official Assignee, ‘as property 
of theinsolvent divisible among his credi- 
tors.” 

Going tothe second question it willbe 
noted in the first place that, in the case 
already cited, their Lordships of the Privy 
Council while holding that the insolvency 
of the father does not of itself vest his 
sons’ shares in the joint family property 
in the Official Assignee, observe that 
the Offizial Assignee may, ina proper case, 
make that property available for the pay- 
ment of the father’s just debts ‘under the 
provisions of £. 52 orin some cther way’ 
(page 23*). ¿This goes to show that itis 


(8) 100 Ind, Cas. 1018; 50 M. 535; 52 M. L. J. 387; 
(1927) M. W. N. 267; 25 L. W.794; A I. R. 1927 Mad. 
471; 38 M. L. T.1342 (F. B ). 
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open tothe Official Assignee to realise or 
convert into money, the right or capacity 
referred to already, in the insolvency 
proceedings themselves, without the neces- 
sity to proceed byor in an independent 
action, The right is given to, and the duty 
is laid on, the Official Assignee under 
8. 680f the Act,to realise the property 
of the insolvent, with all convenient 
speed. It has been shown that on the 
insolvency of the father (of divided status), 
the Official Assignee becomes vested with 
his rights to get all his just debts -paid 
up from and outof the entire family 
property, before partition. How is this 
right or capacity, which is property divisi- 
ble among the creditors of the insolvent 
father, to be realised or converted into 
money? It can only be done by getting the 
family property of which he is in joint 
possession, or a sufficient portion thereof, 
aold. The Full Bench bas held that owing 
to the division of status brought about 
by the suit for partition instituted by 
the sons after insolvency. the father and 
consequently the Official Assignee also 
lost the right of private sale. The only other 
course open tohim is, therefore, to obtain 
a declaration against the sons and get the 
family property including their shares there- 
in sold by or through Court, 

In what Oourt is this to be done? Is the 
Official Assignee entitled to get it done 
through the Insolvency Oourt itself or is 
he bound to seek the aid of a different 
Oourt? It was argued that thesons being 
strangess to the insolvency, the Official 
Assignee can get any order or relief against 
them only in or by means of an independ- 
ent action against them, but this argu- 
ment does not seem tenable. In the first 
place, the relief asked for bythe Official 
Assignee is not against the sons (pereonalls ), 
but their shares in the property of their 
family, which was being represented by 
the father insolvent. Secondly, the sons’ 
shares being undoubtedly liable for all the 
just debts of the father ineolvent, the sons 
who are entitled to get only the balance 


or eurplus cannot, in so far as they own: 


such shares, be said to be entire strangers 
to theinsclvency, And thirdly, 6.7 of the 
Act gives the widest powers tothe Insolver- 
cy Court to go into and decide all 
questions whatsoever. arising in any cace 
of insolvency, “for the purpose of doing 
complete justice or meking a complete 
distribution of property in any such cere," 
It must, therefore, be open io the In- 


solvency Oourt in a care. of this sort to 
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declare the liability. of the sons’ shares 
in the family property for proved and 
just debts of the father insolvent and 
make all necessary orders for their re- 
alisation. : 
The mere fact that the father alone is 
the insolvent and the sons are not does not 
preclude the Insolvency Oourt from ex- 
ercising jurisdiction over the latter to the 
extent necessary for the realisation of all the 
assets divisible among the creditors of the 
former. That the jurisdiction of the Insol- 
vency Court extends to the determination of 
questions affecting persons not parties to 
the insolvency, has been decided in several 
cases under £. 105 of the English Bank- 
ruptcy’ Act (1914) which corresponds to 
our section. In some cases the Bankruptcy 
Courts even assumed exclusive jurisdiction 
by the issue of an injunction. These cases 
are collected in the commentaries on s. 105 
in Williams on Bankruptcy and special re- 
ference need only be made toone of them, 
namely, Morley v. White (7). In that case, 
an administration suit was first filed in the 
Ceurt of Chancery by a creditor of a testator 
against the executor, the estate consisting 
of á business in which the executor, son of 


.the testator, had individually been a partner 


with the testator. Subsequently a liquid- 
ation petition was filedin tbe Bankruptcy 
Court by the executor, A Receiver wes 
then appointed in the suit and thereafter 
a trustee in the liquidation proceedings. 
Competition having arisen. between the 
Receiver in the suit and the Trustee in 
Bankruptcy in the matter of the realisa- 
tion of the-partnership assets, the Court 
of Appeal held in favour of the trustee, 
Sir W. M. James, L. J. observing 
as follows :— 

It appears to me that the Court of Bank- 
ruptcy isthe proper tribunal. to determine 
the questions arising in this matter. The 
case is one which shows how beneficial is 
the effect of the 72nd section (the reference 
was to the Bankruptcy Act of 1869), s. 72 
of which corresponded to a. !(5 of the Bank- 
ruptey Act of 1914. There areno doubt 
questions between’ the father’s estate and 
the son's estate which have been mixed up 
together questions between the joint credi- 
tors of the father and son, the separate 
creditcrs of the father and the separate 
creditors of the son These questions must ` 
be determined somewhere, before the arsets 
can be distributed among the creditore. 
If the orders under appeal are to stand, the 
result must be that the whole administra- 
tion of the estate, and its division among“ 
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the creditors according to their respective were good, it would equally apply against 


rights, will be delayed until the suit is de- 
termined. It is true that there may be im- 
portant questions to be determined before 
it can be ascertained how the distribution 
is to be made; but the Court of Bankruptcy 
is armed for that purpose with every power 
of a Oourt of Law and a Oourt of Equity, 
-and there is not asingle question stated 
to us as an important and difficult question 
arising in this matter which cannot be 
litigated and determined by that Oourt of 
Bankruptcy which the Legislature has 
thought to be the proper tribunal for the 
determination of it; and those questions, if 
‘decided in bankruptey, would come .on 
-appeal before the same Court as if they 
had been determined in Chancery, that is, 
before the same Judges sitting under one 
name instead of under another.” . 

These observations apply with full force 
to the facts of this case. They are not 
merely authority for the position that the 
Insolvency Court has jurisdiction in the 
present case to decide on the liability of the 
sons’ shares and direct their realisa- 
tion for the payment of the debts of the 
insolvent father but to show that as 
between that Court and the Oourt in which 
the sons have subsequently sought partition 
of the family property, the former is by far 
the more proper tribunal for dealing with 
the said matters satisfactorily and expedi- 
tiously. 

There is aleo the direct authority ofa 
Fall Bench of this Oourtin support ofa 
liberal construction of a.7 of the Act, It 
has been held in the Official Assignee of 
Madras v. Narasimha Mudaliar (4), that 
s. 7 of the Presidency Towns Insolvency Act 
is not limited in its scope to matters in 
which the Official Assignee by the opera- 
tion of the Insolvency Lawclaims a higher 
title than what the insolvent himself would 
have had and the Offisial Assignee is entitl- 
ed to proceed by way of a motion under 
Be lina aaa against strangers to the irsol- 
vency. 

Tt was said thatit is of the essence of the 
distribution of assets in insolvency that it 
should be rateable among all the simple 
creditors of the insolvent and as the sons’ 
shares in the family property can be made 
liable only for such debts of the father as 
ara just, that is, not illegal or immoral, 
these shares cannot be proceeded against 
and realised in insolvency, but only, if at 
all, in suits by individual creditors. This 
contention cannot, however, be accepted. 
Tt will be observed that if this objection 


the exercise of the Official Assignee of the 
power of selling, the shares of the sons on 
the adjudication of their undivided father. 
But the power of the Official Assignee to 
effect such a sale is undoubted and has 
been upheld by the Full Bench of this 
Oourt in Balavenkataseetharama Chettiar 
v. Official Receiver, Tanjore (3). 

It must be held for these reasons that the 
learned Judge in insolvency had full power 
and jurisdiction to grant the declaration 
asked for by the Official Assignee under s. 
7 of the Act. 

A further point was raised that the debts 
of the insolvent father are now barred by 
time against the sone and the Official Assi- 
gnee cannot, therefore, seek to maks the 
latters’ shares in the family property liable 
for them, but there is no force in this 
argument. It is conceded that limitation 
ceases to run as against the insolvent as 
goon as the adjudication is made, so long 
as the adjudication isin force. The debts 
are, therefore, alive as against the father. 
And this is all that is necessary to enable 
the Official Assignee to make the sons’ 
shares liable for them in insolvency by ap- 
propriate proceedings, Theonly question 
is whether the sons’ shares can or cannot 
bs made liable in insolvency and there is 
really no point of limitation with reference 
to them, so long as the father's debts 
subsist and the subsistence is not due to 
any act of the father for which he had no 
authority, such as in acknowledgment made 
after a divisisn of status 

Tue decision of the learned trial Judge 
was not challenged on any other ground. 
I concur with the order just pronounesd by 
my learned brother. 


N. 8. & As Appeal dismissed. 


MADRAS HIGH COURT. 
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Transfer of Property Act (IV of 1882), ss. 56 (6) (b), 
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in. passing final decree—Redemption suit—Transfer 
of decree. by mortgagee—V alidity—Mortgagee, whether 
‘deeree-holder.’ 

‘The question whether a purchaser by part payment 


can obtain a charge on the property depends on. 


whether the default in completing the contract rests 
with him or with the vendor and this is a matter of 
fact to be found in each case. [p. 489, col. 2.3 

Balvanta v. “Bira 1), Ponnammalv. Pichar Thevan 
(2), Dayal Singh v. Indar Singh (3), and Abdul Sahaker 
Sahib v. Abdul Rahiman Sahib (4), referred to. 

After the passing of the preliminary decree in 
amortgage suit, payment of the mortgage money 
made out of Court cannot be recognised in passing 
the final decree. Thereis no difference in this respect 
between the decree in a foreclosure suit and the 
decree in a redemption suit. [p. 490, eol: 2 ] 

‘Parvati Ammal v. Venkatarama Ayyar (5) held 


overruled by Rasan Chettiar v. Rangaya Chettiar (6), 


relied on. 

In a redemption suit the mortgagee is a decree- 
holder under the definition of ‘‘decree-holder” in 
s. 2 (3), Civil Procedure Code. He can, therefore, 
transfer his decree and on the transfer being 
recognised, the transferee has the same right to apply 
for the passing of a final decree. [p. 491, col. 1.] 

No volunteer is entitled to pay the mortgage debt 
of another person without his consent and claim to 
cence to the rights of the mortgagee. [p. 492, 
col, 1. i A T 

Govinda Padayachi v. - Lokanath Aiyar (11), 
explained. f 

Gobinda Chandra Basak v. Parsa Nath Nag Biswas 
(9), dissented from. 

Velayudhan Pandaram v. Nallathambi Nadan (12), 
relied on. : 

Oivil appeal against an order of the Sub- 
Judge, Vizagapatam, in Appeal Suit No. 
62 of 1927. 


Mr. Y. Suryanarayana, for the Appellant. 
Mr, V., Krishnamachari, for the Respond- 
ents. 


JUDGMENT.—This is an appeal 
against the order of remand made by the 
Subordinate Judge of Vizəgapatam in 
A. 8. No. 62 of 1927. The learned Subordi- 
nate Judge had passed this order of remand 
previously on the 10th of:November, 1927, 
but ke was directed by the High Court 
to disposs ofa petition, I. A. No. 1295 of 
1927, which was for security for ccets in 
the appeal, before disposing of the apreal. 
A preliminary point is taken by the appel- 
lant that he has not done so and that 
this order of remand must be set aside 
on that ground alone. We find, however, 
that in para. 4 of his order the learned 
Subordinate Judge says: 

“If it isto be deemed that no definite 
order was passed cne way or the other 
on I, A. No. 1295, it must be presumed 
that tne order recording the petition was 
an order declining to call on the appel- 
lant to furnish security. In this view of 
the matter the petition I.. A, No. 129) must 
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be deemed to have been dismissed, The- 
petition is, therefore, dismissed.” ; 

As the learned Subordinate Judge has. 
passed a specific order in accordance with 
the directions of the High Court dismies- 
ing the petition, there is no substance in 
this preliminary point. 

Turning now tothe main subject-matter. 
of the appeal which relates to the reversal of 
the finding of the Oourt of first instance on 
issue No, 2, which issue had been disposed 


‘of by the said Court asa preliminary point, 


it is necessary shortly to describe the 
events which led to theinstitution of the suit 
O. 8, No. 316 of 1925. The properties in suit 
were usufructuarily mortgaged for Rs. 600 
on the 14th of May, 1913, in favour of one 
M. Sankarish by the original owners. 
The mortgagee filed a suit-to recover the 
money and gota decree for the sale of the 
property which was put up for sale and pur- 
chased by the plaintiffs’ father on the 17th 
of December, 1914. subject to the usufruct- 
uary mortgage. On tke 12th of February, 
1917, the plaintiffs’ fatber entered into an’ 
agreement with the defendant (the present 
appellant) to sell him this- property, and 
under this agreement an advance of Rs. 90 


.was paid on the date of the agreement.. 


The plaintiffs’ father as auction-purchaser 
filed a suit against the morgagee for re- 
demption of the suit lands. He died 
during the pendency of the suit and the. 
present plaintiffs who are his daughters 
were brought on record as his legal repre- 
eentatives, There wes a preliminary decree 
passed on 3lst July, 1918, and three months 
were allowed for redemption. After the 
passing of this preliminary decree, on 
the 19th of August, 1918, the let defendant 
paid the morgage amount, Ra. 769, to the 
mortgagee and pot a transfer of the mort- 
gage under Ex. I. In 1920, the Ist defend- - 
ant filed a suit, O. B. No 117, for specific 
performance and 8 decree was given in 
his favour subject to the condition. that 
be should pay Rs. 530 to tke present plaint- 
iffs and take a sale-deed. This was 
confirmed in A. S No. 2360f 1921, The 
defendant did not pay snd neither party 
took any further action in this matter. In 
1922 the defendant filed two petitions in 
the redemption suit, one that he should be 
brought on record as transferee of the 
mortgagee'’a interest snd the other that 
the final decree should be passed. These 
are O. M. Pe. Nos. 1240 and 135U of 1921.. 
These two petitions were dismissed by the. 
District Munsif. The present plaintiffs as 
legal representative of the original auction= 
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purchaser filed this suit to eject the defend- 
ant from two-thirds of the property which 
their father purchased and to recover past 
mesne profits from him. 
The following issues wére framed. 
‘ 1. Whether the plaintiffs have a sub- 

f sisting title to the suit land? 

2, Whether the defendant is in the 
position of a trespasser in the suit 
land? 

3. Whether the plaintiffs have a right 
to take. possession of the suit land? 
If so whether they cannot get pos- 
session without paying the amount 
mentioned in para, 9 of the 
written statement ofjthe defend- 

_ ant? i 
4, Whether the plaintifs ara entitled 
to any, and what amount of 
profits? 
5. To what relief, are plaintifis entitl- 


ed? 
- On issue No, 2 the learned District Munsif 
found that the defendant was not a tres- 
passer. He, therefore, held that the suit as 
brought wasnot maintainable and dismiss- 
ed it with costs, On appeal the learned 
Subordinate Judge held that the defendant 
was a trespasser, He reversed the finding 
of the trial Court on this issue and re- 
manded the suit for further disposal on 
the other issues. Against this order the 
present appeal has been preferred. h 

We shail, as far as possible, not refer in 
any way to the other issues in the suit 
which have not been tried, though owing 
to the peculiar nature of issue No. 2 is 
is somewhat difficult to avoid conclusions 
which might affect those issues. The 
question is whether the defendant has any 
interest in the property. Hə claims this 
under 2 heads, (1) that by payment of the 
earnest money Rs, 50 at the time of the 
agreement to sell by the plaintiffs’ father 
he acquired a charge on the property and 
2) that he having paid the mortgagee 
should be subrogated to the rights of the 
latter. 

Taking first the charge which he alleges 
he has acquired by payment of Rs. 50 as 
earnest money to the plaintiffs’ father, it is 
. argued for the defendant that as 
soon as the money was paid he acquired 
a charge on the property, Balvania v. Bira 
(1) is quoted in this connection. The 
leirned Subordinate Judge relied on 
Ponnamal v. Pichai-Thevan (2). But it was 

(1) 23 B. 56. 

(2) 99 Ind. Cas. 687; 24 L, W. 826; 52 M, L. J, 33. 
A, 1. R, 1927 Mad: 204. 
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contended for the appellant that 
this was opposed to the ruling of 
the Privy Council in Dayal Singh 


v. Indar Singh (3). The question whether 
a purchaser by part payment can obtain 
a charge on the property depends, in 
our opinion,on whether the default in 
completing the contract rests with him or 
with the vendor. This isa matterof fact 
to be found in each case, In Ponnammal v. 
Pichat Thevan (2) the purchaser redeemed a 
mortgage which was a part consideration for 
the sale, but he failed to go on with 
the contract and pay the remainder of the 
purchase money. Ramesam, J., held that he 
had no charge on the property even though 
he had discharged the mortgage. We find 
nothing in the judgment of the Privy 
Council which conflicts with this decision. 
Their Lordships mention e. 55 (6) (b) of 
the Transfer of Property Act and say: 
“Their Lordships are of opinion that the 
section applied to the agreement in this 
case, where the buyer bad paid earnest 
money, and so far from refusing to accapt 
delivery, was pressing for specific perform- 
ance, and that the agreement did in itself 
create an interest.” 

No authority has been shown to us for 
the proposition that a purchaser paying 
earnest money and then refusing to com- 
plete the purchase has a charge on the 
property for the earnest money, and any 
such proposition is on its face quite un- 
tenable. Itis, therefore, a question of fact in 
each particular case as to whois in default. 
Ths facts of the present case are some- 
what peculiar becauso no argument can 
be advanced that the defendant was will- 
ing to carry out the contract from the 
fact that he sued for specific performance. 
The purchase price under the contract was 
Rs. 1,000 and when he brought his suit 
for specific performance, his case was that 
in this the charge for redeeming the mort- 
gage wasincluded. Not only dia he claim 
that the Rs. 765, whichhe paid tothe mort- 
gagee, was in psrtpayment of the Rs, 1,(60 
but he claimed to have paid the vendor di- 
rectly a sum of Ra, 315, which both the trial 
Court and the lower Appellate Court 
found that he hadnot paid him. It was 
also held by both the Oourts that the 
purchase price of Rs. 1,000 was only 
for the equity of redemption and did 


(3) 98 Ind. Oas. 508; 53 I. A. 214; A. I. R. 1926 P.O 
94:24 A. L. J. 807; (1926) M. W. N. €02; 30. W.N. 
634; 24 L, W. 396; 440 L. J. 97; 7 P. L. T. 661: 28 
Bom. L. R. 1372; 51 M. L. J. 788; 31 O. W. N. 125: 28 
P. L. R. 10 (P. 0). i 
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not include the mortgage. The find- 
ing of the trial Oourt was confirmed on 
appeal; so that the present defendant had 
only paid Rs,470 towards the considera- 
tion under the contract of sale Ex. A, 
It was also.found on issue No, 3 (to what 
relief is the plaintiff entitled)? as fol- 
lows:—“In view of the false allegations of 
plaintiff that be paid Rs. 315 in excess of 
what he actually paid it is not possible 
for defendants to execute a sale-deed in 
plaintiff's favour in accordance with Ex, 
kil 


lt is clear that on this finding the suit 
for specific performance was liable to be 
dismissed. The present appellant had 
brought that suit to enforce the contract 
of sale of the property to himself for 
Rs. 1,000 which was to include his pay- 
ment of the mortgage. The finding was 
that Re. 1,000 was only forthe equity of 
redemption and that the mortgage had 
separately to be redeemed. No argument, 
therefore, can be founded that the present 
appellant was willing to carry out the 
contract as found by the Oourt merely 
because he sought to sue on the contract 
as he considered it, Although this decree 
was confirmed on appeal in 1922, the 
present appellant took nosteps to pay up 
the remainder of the. purchase money and 
he has not up to this date offered io do so. 
In fact, he has got possession of the land 
from the mortgagee and is resisting the 
plaintiffs’ claim tothe property. Itis true 
that the decree in the suit for specific 
performance fixed n> time in which the 
‘money hadtobe paid. Jn this connection 
our attention has been drawn to certain 
remarks made in Abdul Sahaker Sahib v. 
Abdul Rahiman Sahib (4). It was there 
decided that even if time was fixed in the 
decree the Court may extend it. It was 
remarked that there is no form for a decree 
for specific performance provided by 
Statute or rule and that in Courts of 
Ob&hcery in England the appropriate 
forms of judgment which have been ap- 
provéd do not contain in the first instance 
a limit or time for payment of the pur- 
chase money. Io that case there was 
evidence that the vendor was aked by the 
vendee to take the amount of purchase 
money and he refused. We are clear on 
the facts of this case that the present ap- 
pellant is: the. party obviously in default 
and even now heisclearly not ready to 
complete the purchase by paying Rs 530 


(4) 72 Ind, Cas. 868; 44 M. L. J. 107;.(1923) M. W.N. 
1; 17 L.QW. 216; A. I. R, 1923 Mad, 284; 46 M. 148. 
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The principle on which Ponnammal v. 
Pichat Thevan (2) has been decided is 
exactly the same so far as this concerned 
and,in our opinion, it makes no difference 
that the redemption of the mortgage in 
that case was part of the purchase money 
and in this case,it is not part of the pur- 
chase money. We hold, therefore, that the 
appellant has not acquired a charge on 
the property for the Rs, 50 as earnest 
money for the contract of sale, 

We now come to his claim to be sub- 
rogated to the rights of the mortgagee, 


The first point to be noted is, that he got 


the transfer of the mortgage after the 
latter had. become merged in the pre- 
liminary desree in the redemption suit, 
The decision Parvati Ammal v. Venkata- 
rama Ayyar (5) by Wallace, J , sitting as a 
single Judge is quoted by the appellant 
in this connection. If, by that decision, 
it is meant that after the passing of 
the preliminary decree in a mortgage 
suit, payment of the mortgage-money not 
into Oourt can be recognised in passing 


.the final decree, it must be held to have 


been overruled by the’-later decision in 
Rasan Chettiar v. Rangaya Chetiiar (6), in 
which Wallace, J., and cne of us laid down 
that such adjustment made out of Court 
cannot be pleaded against the passing of 
the final decree since the Code distiretly . 
lays. down that the payment must bs 
made into Court. There is no difference 
in this respect between the decree in a 
foreclosure suit and the decree in a re- 
demption suit: VideO.XXXIV,r. 8, which 
governs redempti.n suits.. Ths apvlica- 
tion of the appellant to ba made a party 
to the redemption suit was rightly dis- 
missed by the Court and, whether right or 
wrong, it has not been appealed against and 
has become final. The second counter- 
petition sr in that matter opposed the peti- 
tion on the ground that the mortgage had 
been.superseded by the preliminary decree. 
This is mentioned in full in the order of 
the District Munsif who concludes by 
saying “Final decree cannot be made as 
mortgage debt was discharged”. If he 
means by that that the mortgage-deed was 
superseded by the preliminary decree, we 
quite agree. But if he mesns that the 
mortgage debt could be discharged by . 
payment out of Court, then it is oppos- 


(5) 81 Ind. Cas. 771; 47 M. L. J. 316; (1924) M. W. 
N. 510: 20 L. W.278; A. I. R.1925 Mad. 80. 

(6) 120 Ind. Cas. 72; 30 L. W. 551; (1929) M. W. N. . 
867; A.I. R. 1930 Mad. 105. ` 
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ed to the ruling quoted above in Rasan 
Chettiar v. Rangaya Chettiar (6). 16 is 
immaterial whether the reason given by 
the learned District Munsif was right or 
wrong ;. the order passed against the ap- 
pellant has become final, 

Thé appellant had two courses open to 
him, He might have paid up the remain- 
der of the purchase-money and then 
having got the land assigned to him by the 


plaintifs might have had himself brought, 


on record as plaintiff and asked for the 
final decree paying the mortgage amount 
into Court or he might have purchased the 
mortgagee’s interest in the preliminary 
decree, got the decree transferred and 
applied in the capacity of mortgagee for 
a final decres to sell the property. It is 
obvious that in a redemption suit the 
mortgagee is a decree- holder under the 
definition of ‘“decree-holder” in s. 2 (3) of 
the Oode of Oivil Procedure. He can, 
therefore, transfer his decree and on the 
transfer being recognised the transferee 
has the same right to apply for the passing 
ofa final decree. 
_neither of these courses. Instead, he 
chose to pay the mortgage-debt out of 
Court, to get possession from the mort- 
gagee, and then to resist the plaintiffs’ 
claim to the property without even offering 
to pay the plaintiffs the balance of purchase 
money, ` 

-It has been argued that this taking of 
possession from the mortgagee instead 
of from the plaintiffs is really a breach 
of the. original contract to sell 
which would, by itself, ba ‘suffizient to 
destroy end charge which the appellant had 
got by payment of the earnest money on the 
property. We are not sure that this con- 
tention also is not well founded. No doubt, 
the property wa3in the possession of the 
usufructuary mortgagee at the time it was 
purchased by the plaintiffs’ father and the 
latter was given only symbolical possession; 
still it was that symbolical possession that 
wss to be trausferred to the appellant 
under the contract Ex.A which he fail- 
ed to complete, and till he had com: 
pleted the contract he could not get it. How- 
ever that may be, as stated abova, we ara 
satisfied that the default in completing the 
cantract is on the part of the appellant. 
But it is argued for the appellant that as he 
paid ths mortgage money under the agres- 
ment to purchase the property, he should-be 
subrogated to the rights of the mortgagee. 
In this connestion the c3s9 quoted to us 
before, Parvati Ammal v. Venkatarama 
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Ayyar (5), Butler v, Rice (7) which was fol- 
lowed in Tangya Fala v. Trimbak Daga (8), 
Gobinda Chandra Basak v. Parsa Nath Nag 
Biswas (9) and Narayana Kutti Goundan v. 
Pechiammal (10) have been relied on. The 
learned Advocate for the appellant, however, 
concedes that the Madras decisions except 
that first quoted are against him. Vide 
Govinda Padayachi v. Lokanatha Aiyar (11) 
a decision by Oldfield and Hughes, JJ., and : 
Velayudhan Pandaram v. Nallathambi 
Nadan (12). There is a very full discussion 
of the question in Govinda Padayachi v 
Lokanatha Aiyar (11). The English cases 
as well as the case in Narayana Kutti Goun- 
dan v. Pechiammal (10) have been distin- 
guished. We may notice that in Narayana 
Kutti Goundan v. Pechiammal (10) Sun- 
dara Ayyar. J., at page 432* observes as fol- 
lows:—“The principle governing the right of 
subrogation in cases whereit is claimed by 


`a person, who, without any previous interest, 


in the property discharges a mortgage on it, 
is expressed in Jones on Mortages (s. 874) thus 
“Under the equitable principle of subroga- 
tion, one who pays a mortgage-debt under 
an agreement for an assignment or for a 
new mortgage, for his own protection or for 


, the benefit of another, acquires a right to 


the security held by the other.” He then 
proceeds to state that in India the scope of 
the ruleappears to be narrower still. The 
learned Judge in Govinda Padayachiv. 
Lokanatha Aiyar (11) distinguish the Eng- 
lish cases Neesom v.Clarkson (13), Kinnard v. 
Trollope (14), Palmer v. Hendrie (15) and 
Butler v. Rice (7) aswell as Tangya Fala 
v. Trimbak Daga (8) which followed Butler 
v. Rice (7). In all. these cases payment 
had been made by a transferee of property ` 
under a mistake as to the ownership of his 
transferor. The case in Gobinda Chandra 
Basak v. Parsa Nath Nag Biswas (9) appears 
to go far beyond anything laid down even 
in the English cases. -With duerespect, we 
are unable to agree with what appears to 


(7) (1910) 2 Ch. 277; 79 L. J. Ch, 652; 103 L. T. 94. 

(8) 35 Ind, Oas. 794; 40 B. 646; 18 Bom. L. R. 700. 

(9) 89 Ind. Cas, 118; A.I. R. 1996 Cal. 231. 

(10) 15 Ind. Cas. 206; 36 M. 426 at p. Th 11 M. L. 
T. 174; (1912) M. W. N. 353; 22 M. L. J. 3 

(11) 6% Ind. Cas. 291; 40 M. L. J. 114; (1921) M. W. 
N. 87; 29 M. L. T. 156. 

(19) 111 Ind. Cas. 690; A. I. R. 1928 Mad. 541. 

ay (1845) 4 Hare 97; 9 Jur. 82; 67 E. R. 576;62 R. 
R.5 


as) (1888), HA vi D. 636; 57 L. J, Oh. 905;59 L.T. 
433; 37 W. R 

(15) (1859) 21 — 349; 122 R.R. 424; 54 E. R. 126 on 
anneal (1860) 28 Beav 341; 54 E. R. 397, 
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have been laid down there that a stranger 
notwithstanding the provisionsof s. 74 of 


the Contract Act,(Transfer of Property Act?) . 


is entitled to subrogation to the rights of 
the mortgagee to the extent of the money 
paid by him if he pays off the mortgage 
debt, even if not asked to do so by the mort- 
gagor. This case came up for consideration 
bafore the Madras High Oourt in Velayudhan 
Pandaram v. Nallathambi Nadan (12) and 
Devadoss, J., refused to follow it. In the 
Madras case the plaintiff wasa vendee under 
a sham transaction and it was argued that 
his position could not be worse than that 
of a pure volunteer and that a pure volun- 
teer was entitled to be subrogated to the 
rights of the mortgagee. Devadoss, J., says: 
“ This is a startling proposition of law. No 
volunteeris entitled to pay the debt of 


another person and claim to charga 
the amount against him.” Referring 
to the Calcutta casa he says: “The 
learned Judge, after observing that 


there isno direct authority for the position, 
seems to draw support for his position, from 
two English decisions. With very great res- 
pect, [am unable to agree with the learn- 
ed Judgein holding thata mere volunteer 
is entitled to the benefit of any payment 
that he might make on behalf of a debtor 
whetherit be to redeem a mortgage or 
whether it be to pay off a simple money 
debt ; and the cases upon which the learned 
Judge relies do not warrant such a wide 
proposition as he has laid down.” 

He then proceeds to distinguish these 
cases on very much the same lines as they 
had been already distinguished in Govinda 
Padayachi v, Lokanath Aiyar (11) quoted 
above. We entirely agree with him that 
it is a startling proposition that an entire 
stranger can go round paying mortgage 
debts without the consent and even against 
the wishes of the mortgagor and claim to 
bə subrogated to the rights of the mort- 
gages. In the present cise even by the 
terms of the contract the appellant did 
not enter into any obligation to pay off the 
mortgagee, and was not bound to do so 
even had he completed the purchase of the 
equity of redemption: In Govinda Padaya- 
chi v. Lokanatha Aiyar (11) a case almost 
exactly similar to the present case, the 
facts were as follows: 

Properties which were subject to hypo- 
thecation and tə a mortgage with posses- 
sion, were sold in execution of a money- 
decree against ths: mortgagors and pur- 
chased by a third person, Subsequent 
to the execution sale, those properties were 
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purported to be- sold by the mortgagors -. 
to the predecessors-in-title of the appel- - 
lants, the consideration for the sale being 

the discharge of the hypothecation and the - 
mortgage with possession and of a pay- 

ment of a sum to the mortgagors for pay- 

ment tothe third person as consideration 
for the purchase from him of the proper- 

ties. Appellants discharged only the. 
hypothecation and the usufructuary mort- 

gage amounts and obtained possession 
from the usufructuary mortgagee; but they . 
did not pay the third person and did not, 

therefore, complete their title as owners - 
of the properties. In a suit brought against 
the appellants by the successor-in-interest 
of the third person for possession of the. 
properties it was held that the plaintiff 
was entitled to obtain possession and that 
the appellants were not entitled to insist ; 
on (1) their being paid the amounts of the’ 
hypothecation and the usufructuary mort- - 
gage before being ejected, or (2):the plaint- - 
iff paying to the usufructuary mortgagee : 
the amount of his mortgage to complete 

the plaintiff’s right to immediate posses» 

sion. There was no doubt this difference - 
in that case that at the time of the sale . 
purported to be made by the mortgagors 

the latter had no title to the property. But . 
it was held that the appellants could not 

also rely upon the equitable principle of 

subrogation because there was no- authori- 

ty for extending the principle to a case such 

as that of a payment made under a mis- 

taken belief in the future acquisition of 

an interest in property. 

In the present casa it is clear that the 
defendant gct the mortgage transferred . 
to him before he had purchased the equity 
of redemption. Taking his conduct at its 
bast it may ba said that he thought that 
the sum he hal paid was part of the 
Rə. 1,600, the purchase-money of the land. 
But then the Ocurt held that this waa not 
so, he evidently declined to go on with the 
contrast of purchase. Besides as noted 
above, there is an important fact in the 
present case, If he meat to purchase - 
the mortgagee’s rights, hə should have 
got the transfer not of the mortgage but 
of the preliminary decree which had super- 


` gededit. If, on the other hand, he wanted 


to put himself-in the shoes of the plaintiff 

and redeem the mortgage, he had to go, 
on with the contract, purchase te property - 
from the plaintiffs and get himself substi- .. 


tuted for the plaintiffs in the suit. He. 


adopted neither ofthese courses, 
In the result, wə hold that the appallant.., 
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acquired no charge on the. property either 
by his payment of the earnest-money of 
Rs. 50 at thetime of the contract for sale 
which he failed to carry out or by subro- 
gation to the rights of the mortgagee. That 
being s0, we consider that the Court of 
first appeal was right in holding that he 
wasa trespasser and the suit as framed 
was maintainable. We are not here con- 
cerned with the other issues which have 
been remanded by the learned Subordinate 
Judge for trial. 

The appeal, therefore, fails and is dismiss- 
ed with costs, 


N.8 ÈA, Appeal dismissed, 


pa 


MADRAS HIGH COURT. 
OarminaL Revision Oase No. 72 oF 1930 
AND 
OUKIMINAL Revision Petition No, 68 or 19:0, 
July 24, 1930. 

Present :—Mr. Justice Sundaram Ohetty. 
NATARAJA MUDALIAR—Aoorsep— 


PETITIONER 


TETSUS 
DEVASIGAMANI MUDALIAR— 
ComMPLsINsaNT—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 842— 
Examination of accused—Omission to examine— 
Validity of trial—Examination of fresh witness— 
Fresh examination of accused, necessity of-—Filing 
of written statement, whether amounts to examina- 
tion. 

The provision in the latter part of s. 342, cl. (1), 
‘Criminal Procedure Code, directing the Gourt to 
question the accused generally onthe case is-man- 

_datory, and failurete comply with the terms of the 
section isan illegality vitiating the trial and nota 
mere irregularity which can be cured under s. 537 of 
the Code, The question whether the non-compli- 
ance with the strict provision of the aforesaid section 
has caused any prejudice to the accused or not does 
not arise in such cases. [p. 493, col. 2; p. 494, col. 1.] 

The accused should be examined in the aforesaid 
manner when the prosecution has finished calling 
the evidence, though he need not be so examined once 
again after the cross-examination and re-examination 
of the prosecution witnesses re-called, But ifjafresh wit- 
ness is called in and examined, the accused must again 
be questioned according to s. 342. [p. 494, col. 1.] 

The filing of a written statement by the accused is 
not tantamount to the examination of the accused as 
required by s, 342 of the Code. [ibid,] 

_ Oriminal revision against the judg- 
ment of the Sub-Divisional Magistrate,Saida- 
pet, in Oriminal Appeal No. 73 of 1929. 

Mr. V. L. Ethiraj, for the Petitioner, 

Mr. K. B. Vasudevan, for the:Public 

sgecutor, for the Orown. 


Mr. N.K. Mohanarangam Pillai, for the 
‘Respondent. : i 


Pro- 
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ORDER.—This is a criminal revision 
petition filed by the accused against the 
conviction andsentence of fine imposed on 
him for an offence under ss. 379 or 424, 
Indian Penal Code. The case against the 
petitioner is that he dishonestly cut and 
removed two trees which stood at the 
backyard of the house belonging to the 
complainant. 

The main contention of the learned 
Counsel for the petitioner is, that the 
failure of the Magistrate to examine the 
accused under 8.342, Oriminal Procedure 
Code, after all the prosecution witnesses were 
examined, is an illegality which vitiates the 
whole trial. There is no doubt as to the 
facts which have to be taken into considera- 
tion in deciding this technical objection. 
After the examination of P,.We. Nos.1 to 
3 a charge was framed cn 4th May, 1229, 
and then an additional witness, namely, 
P. W. No. 4 was examined on 28th June, 
1929. After the examination of this ad- 
ditional witness the Court did not question 
the accused in accordance with e. 342, Ori- 
minal Procedure Code, According to cl. 
(1) cf this section, it is obligatory on the 
Magistrate to question the accused for the 
purpose of enabling him to explain any 
circumstance appearing in the evidence 
against himafter all the witnesses for the 
prosecution have been examined and 
before the accused is called on for his 
defence. This provision has beenheld in 
several decisions to be mandatory, and there 
is no doubt that a strict compliance with 
this provision ehculd be made after tha 
close of the prosecution evidence and be; 
fore the accused enters on his defence. 
That being so, the fact that the secused 
was questioned under ths aforesaid sec- 
tion after the examination of three witnesses 
for the prosecution cannot be deemed to be 
a proper compliance with the mandatory 
provision laid down in the aforesaid section, 
Reliance has been placed on the petitioner's 
side on the Full Bench decision of this 
High Court reported in Varisai Rowther v. 
Emperor (1), The question has been con- 
sidered at great length, and the decision 
of the Full Bench is to the effect that the 
provision in the latter part of s. 342, cl. (1), 
Criminal Procedure Oode, directing the 
Court to question the accused generally 
on the case is mandatory, and failure to 
comply with the terms of the section is an 
illegality vitiating the trial and not a mere 

(1) 73 Ind, Cas. 163; A. I. R. 1923 Mad. 609; 24 Cr. L, 


J. 547; 44 M. L,J.567:17 L,.W, 722; 32M, L. T, 385; 
(1923) M. W. N. 417 (E. BJ). 
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irregularity Which can be cured under s. 
537 of the Code. ‘The question whether 
the non-compliance with the strict provision 
of the aforesaid section has caused any 
prejudice to the accused or not does not 
arise, as would appear from the decision of 
the Full Bench. 

It is also clearly laid down in this decision 
that the accused should be examined in 
the aforesaid manner when the prosecution 
has finished calling the evidence, though 
he need not be so examined once again 
after the cross examination and re-examina- 
tion of the prosecution witnesses recalled. 
There is nodoubt that, if a fresh witness 
is called in and examined, the accused 
must again be questioned according to s. 
342. The learned Sub-Divisional Magistrate 
in dealing with this objection, seemsto be 
of opinion that the written statement filed 
by the accused on lst July, 1929, after 
the'close of the whole trial may be taken 
to be a substantial compliance with the pro- 
visions of s. 342, Criminal Prcceduré Code, 
It seems to me that this view. is not in 
consonance with the express provisions of 
the Code, As faras I could see, there is 
no provision in the Oode except in s. 256, 
el. (2), for the accused to put in any written 
statement. Whats, 342 contemplates is the 
oral examination of the accused by the 
Magistrate who should put questions 
generally on the case. and elicit answers 
from the accused. There is nothingin the 
. Full Bench. decision referred to above to 
‘indicate that the filing of a written state- 
ment tantamounts to the examination of 
the accused’ as required by s. 342. The 
omission in the present case of complying 
with the mandatory provision of s, 342, cl. 
(1), Oriminal Procedure Oode, must be 
taken to vitiate the trial,on the authority 
of the Full Bench decision of this Uourt, 
It is not necessary to refer to the decisions 
of the other High Oourts, some of which 
seem to be in conflict with the view taken 
by the Full Bench ofthis Oourt. Following 
the Full Bench decison, I must hold that 
the trial is vitiated by the illegality refer- 
red to above. On this ground, the convic- 
tion and sentence have to be set aside. 

Even on the merits, it seems to me that 
a clear case of theft under s. 379, Indian 
Penal Code, has not been made out. It 
has been admitted by the complainant, 
P. W. No. 1, that the house and trees were 
in Murugesa Mudaliar’s possession as 
tenant till his death and subsequently in 
his wife's possession. The actual posses- 
‘gion on -thedate of the commission of 
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the alléged offence was with the wife 
of Murugesa Mudaliar who was occupy- 
ing it in a tenant’s capacity. The com- 
plainant having granted a lease of the 
house and the trees to Murugesa Mudaliar, 
and the lessee’s heir having been in actual 
possession on the strength of the lease, it 
cannot be argued with any degree of force 
that possession of the trees in question was 
with P. W. No.1, on.account of his owner- 
ship. Lease generally implies a transfer of 
an interest in immovable property, which is 
possession. Prosecution Witness No. 1 not 
having been in actual- possession of the trees 
in question, it is difficult to understand 
how it can be said thatthe trees were cut 
and removed from his possession. What- 
ever right P, W. No. 1 may have for 
damages against the person who cut and 
removed the trees, it is cléar that no offence 
of‘theft was committed under the Indian 
Penal Code. .If there was no theft it is 
still more difficult to understand how there 
could have been a dishonest concealment 
or removal of the timber. Even on the 
merits the conviction sesama to be unsus- 
tainable, 

In the result this petition is allowed and 
the conviction and sentence of the accused 
are set aside, and the fine, if levied, will be 
refunded to him, ° 

N. B, & A. Revision allowed, 

` Conviction and sentence set aside. 





MADRAS HIGH COURT. 
Sroonp OIYIL APPEL No. 1521 oF 1927. 
November 13, 1980. 

_ Present:—Mr. Justice Sundaram Ohetty. 
VENKATEE NEELAMANA ILLOTH - 
ISWARAN NAMBUDIRI AND OTHERS 
—DEFENDANTS— APPELLANTS 
versus 

VATAKEE NEELAMANA ILLOTH 

VISHNU NAMBUDIRI AND 0OTHERS— 
PLAINTIFFS— RESPONDENTS. ; 


-~ Malabar Law—Self-acquisitions—Property standing 


in junior member's name—No presumption either way 


Question of fact, 


In deciding the question whether a particular prop- , 
erty is the joint property ofa tarwador the self-ac- 
quisition of a junior member of the tarwad, there is 
“no presumption of law either way. The presumption 


-is one of fact and whether it should be drawn in 


favour of the property being tarwad property or not 
In any particular case would depend on various cir- 
cumstances such as the relationship of the member 


Jin whose name the title stands to the karnavan at the 


time of the acquisition of the property in question, 
possession ofprivate means by the junior member, 
the existence of any family fundsat ‘the time of -thẹ 


fal 
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acquisition, which disappeared after the acquisition 
and any other facts that may throw light on the 
nity of the money used for the acquisition. [p. 496, 
col. 1. i : 

Govinda Panikkar v. Nani (4), followed. 

Mani Veetil Chathu Nair v. Veetil Mulamparol 
Sekaran Nair (2)and Vira Rayan v, Valia Rani of 
Putia Kovilagam, Calicut (3), explained. 

Subramania Pattar v. Krishna Embrandevi (5) and 
Dharm Sheth v. Degamma (6), relied on. 


Second appeal against the decree of the 
-District Court, North Malabar, in A, 6. 
No. 323 of 1925. 

Mr, P. Govinda Menon, for the Appellant. 

Mr. O. T. Govindan Nambiar, for the 
Respondents. . 

JUDGMENT.—Dəfendants Nos. 6 to 9 
. and 13 are the appellants. This second 

appeal arises out of a suit brought by the 
plaintiff who is a junior member in a 
Nambudiri lllom for the recovery of a 
certain sum of money alleged to be due 
ás arrears of maintenance. In deciding the 
matters relating to the plaintiff's claim for 
maintenance, it became necessary to decide 
whether certain properties covered by 
Ex. XIV, should also be treated asthe prop: 
erties ofthe tarwad for the purpose of 
determining the proper amount of mainten- 
ance awardable to plaintiff. There is no 
aoubt that these properties were purchssed 
in the name of the first defendant when he 
was junior member of the illom and during 
the period of his father's term. of karnavan- 
.ship, Sometime «after the acquisition, 
these properties were gifted by the firat 
defendant to his sons, the present defend- 
ants Nos. 6 to 9. On the plaintiff's side, it 
. is contended that these properties though 
they. were purchased in the name of the 
first defendant are really the properties of 
the tarwad, whereas on behalf of the de- 
fendants Nos. 6 to 9, it is contended, that 
. they were the self-acquisitions of the lst 
defendant. The learned District Judge 
has found that the properties: in question 
are the properties of the tarwad and as 
. Buch should be taken into con sideration for 
determining the amountof maintenance due 
to the plaintiff. As against this finding, 
the present second appeal has been filed. 

It is arguedon behalf of the appellants, 
that the lower Appellate Court was not 
. correct in applying to. the present case 
.therules of presumption a)plicabie to an 
‘ordinary joint Hindu family, and on account 
of the erroneous view taken by that Court 
in the matter of applying the presumption 
of law, the finding should be deemed to be 
vitiated. The question for consideration 
is, whether in the case of a tarwad, the 


presumption is just like the one applied - 
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‘reported decisions. 
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to an ordinary Hindu family or whether 
there is any special presumption which 
should be applied to an acquisition made 
in the name of a junior member of a 
tarwad, so as to throw the burden of proof 
on the party who sets up thatit is tarwad 
property. It is true that there are some 
vital differences between a Malabar iarwad 
and an ordinary joint Hindu family in certain 
respects, that is, as regards impartibility 
and inalienability. Though a junior in a 
tarwad cannot claim partition and separa- 
tion of‘his share, he is still entitled to joint 
enjoyment of the tarwad property, subject, 
of course, tosome well-known restrictions. 
As regards the pious obligation of the 
son to discharge the debt of his father even 
out of his share of the joint family prop- 
erty, which, ofcourse, exists in an ordinary 
joint Hindu family, it has been held that 
such an obligation does not exist in the 
case of a son of any member of the tarwad, 
Vide Kunhu Kutti Ammah v. Mallapratu 
(1). In view of the incidente appertaining 
toa joint Hindu family and those relating 
to a tarwad, it seems to me that it may 
not,be quite correct to apply the presump- 
tion that will hold good in the case ofa 
joint Hindu family, without any reserva- 
tion, to a Malabar tarwad. I at first 
thought that in the case of an acquisition 
by a junior member of a Malabar tarwad, 
the presumption as to self-acquisition 
would be a little stronger thanin the case 
of an ordinary Hindu family. But the 
decision in Mani Veetil Chathu Nair v. 
Veetil Mulamparol Sekaran Nair (2) lays 
down that the rules of Hindu Law, that if 
nothing appears in the case except thata 


-member of the joint family isin posses- 


sion of property, the burden of proving 
self-acquisition lies on such person applies 
the possession of a 


thatthis rule has been applied in certain 


‘earlier decisions of this Oourt, namely, 


Vira Rayan v. Valia Rani of Putia 
Kovilagam, Calicut (3), and two other un- 
The well-recognised 
principle of Hindu Law applicable to 
joint Hindu families has been clearly appli- 
ed to a Malabar tarwad also in Mani Veetil 
Chathu Nair v, Veetil Mulamparol Sekaran 
Nair (2) But, in the decision in Govinda 
Panikkar v. Nani (4) the learned: Judges, 

(1) 22 Ind. Cas, 546; 38 M.527; (1914) M. W, N. 149; 
15M. L. T. 201. ; 

(2) aa Oas. 143; 33 M. 250; 20 M, L; J. 86; 7 M, 


(3) 3 M. 141, 
(4) 21-Ind, Ons, 211; 36 M. 304, 
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while obsérting that the presumption of 
“law laid down in the Vira Rayan v. Valia 
Rani of Putia Kovilagam,Calicut (3) and two 
other unreported cases is to the above effect, 
state that they do not, however, understand 
_ those cases as laying down that there is any 
: presumption of law either way. They ex- 
plain the position in the subsequent passage 
which is as follows: 
__ “The presumption is one of fact, see 
Mayne’s Hindu Law, paragraphs 289 to 29), 
"and whether a presumption in favour of the 
property being tarwad property should be 
' drawn or not in any particular case would 
_ depend on various circumstaces, such as the 
relationship of the member in whose name 
‘the title stands to the karnavan at the time 
of the acquisition of the property in question, 
the possession of private means by the 
junior member, the existence of any family 
funds at the time of the acquisition which 
disappeared after the acquisition, and any 
other fac's that may throw light on the 
source of the:money used for theacquisition.” 
According to this decision, much import- 
“ance is not attached to the abstract ques- 
tion of law, “On whom does the burden 
“of proof lie?” but the facts that are admitted 
or proved ina particular case should be 
‘mainly taken into account in order to 
apply the rule of law as to presumption. 
‘In a later decision Subramania Pattar 
-y, Krishna. Embrandevi (5), Bada- 
siva Ayyar, J., refers tothe decision in 
Govinda Panikkar v. Nani. (4) and also to 
‘the decision in Dharm Sheth v. Degamma 
(6) as authorities for the view that there is 
no presumption either way. The learned 
' Judge observes that if there is no presump- 
tion either way, the plaintiffs coming into 
Court should prove the facts which would 
show that their contention is true. An 
‘opinion is expressed, that as regards the 
Malabar tarwad, the presumption should 
be against the tarwad. But this view, 
as I have stated above, runs counter to 
what is expressed in the Mani Veetil 
Chathu Nair v. Veetil Mulamparol Sekaran 
Nair (2) and also in the three earlier 
cases referred to therein. The general 
trend of all these cases does not nega- 
‘tive the application to a tarwad, of the rule 
of Hindu Law as toa joint Hindu family, 
in the matter of deciding whethera parti- 
“ gular item of property claiméd to be the self- 
‘ acquisition of one member thereof is really 


his self-acquisition or the property of the ` 


(5) 60 Ind. Cas. 70; 39 M. L. J. 590; 12 L. W. 361. 
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(6) 38 Ind, Cas, 292; 5 L, W. 259; (1917) M, W.N. | 
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of the learned Advocate for the appellants 
that the lower Appellate Oourt was wrong 


.in applying the ordinary rule of Hindu - 


Law to the present case cannot be accept- 


‘ed as correct. In my opinion, the view 
expressed in Govinda Panikkar v. Nant 


(4) can be safely ' followed in deciding 
questions of this kind. 

Now we must see what the outstanding 
facts established in this case are, As found 
by the learned District Judge, the Ist 
defendant was in actaal management of 
the affairs of the illom under his 
father who was too old to. take any part 
in the effectual management of the family, 
It is true that the lst defendant did not 
possess any power-of-attorney or mukhtiar- 
nama to entitle him to manage the family 
affairs, Butstill he was in de facto man- 
agement of the affairs though not in his 
own right but under his aged father. 
Moreover, the acquisitions in question were 
all made by the tet defendant during 
the period of such management. -Even 
granting that if nothing is known, we 


' should say that thereis no presumption 


either way, the aforesaid facts which have 
been found to be true in the present case 


“give rise to a presumption in favour of 


the plaintiffs’ contention that these proper- 


` ties should have been acquired with the 


funds of the tarwad, Whether this presump- 
tion is strong or slight, it is still perfectly 


“open to the defendants to rebut that pre- 


sumption in any manner. Whether they 
have rebutted or not has also been con- 
sidered by the learned: District Judgé. 
Taking the evidence into consideration, he 
disbelieves the Ist defendant's version that 
he had some private funds with which he 
made these acquisitions, That finding is 
one of fact and based upon the evidence -' 
in the case. The only effectual way ofre- 
butting the aforesaid presumption would be” 
by showing that the 1st defendant had some 
private funds ofhis own to enable him 
to acquire these properties. That proof not 
having been ‘adduced, the Distirct Judge is 


‘right in saying that the presumption has. 


not been rebutted. 

In the present case, there is no basis 
for attacking the finding of the‘ learned 
District Judge as due to an erroneous ap- 
plication of a presumption of law. I, 
therefore, hold that his finding is correct 
and should be accepted. 

In the result, the second appeal fails and 
is dismissed with costs. ee Ae 

N&O - Appeal dismissed,- 
rà w 
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RANGOON HIGH COURT. 
Orvit MISsOELLANEOUS Aepzat No, 56 oF 1930. 
December 11, 1930, 

Present :—Sir Arthur Page, Kt., Ohief 
Justice, and Mr. Justice Mosely. 
MAHOMED SAYEED—APPELLANT 
versus 
ISMAIL BARLLA— RESPONDENT. 

Muhammadan Law—Guardianship of property— 
Right of paternal relations. : 

Though under the Muhammadan Law the Oourt 

- would be disposed to appoint a guardian of the prop- 

' erty of the minors from among the paternal relations, 

there is no principle of{Muhammadan Law that the 

Courts are bound so to do except in the case of certain 

persons who are entitled normally to be appointed 
guardians of the property of minors. 

The Court can appoint a brother of the father’s wife 

= pantie preference to the step-brother of the 

ather. 


Oivil miscellaneous appeal from an order 
ofthe Original Side, in Miscellaneous Oase 
No. 269 of 1929. 

Mr. S. Ganguli, for the Appellant. 

Mr, M. A, Rauf, for the Respondent. 


JUDGMENT.—This appeal must be 
allowed. The contest is with respect to the 
guardianship of the property of two Muham- 
madan minors, and the contest is between a 
step-brother of the father of the minors and 
a brother of the father's first wife, 


The learned trial Judge appears to have 

founded his decision that the step-brother 
should be appointed guardian of the pro- 
perty of the minors upon the ground that: 
‘the principle of Muhammadan Law is that 
the paternal relations have always to be pre- 
ferred to maternal relations regarding the 
guardianship of the properties of the 
minora,” and doesnot appear to have taken 
into account at all the other matters as to 
which evidence was adduced. 
“It may be that cetris paribus the Court 
would be disposed to appoint a guardian of 
the property of the minors from among the 
paternal relations, but there is no principle 
of Muhammadan Law that the Courts are 
bound so to do except in the case of certain 
persons who are entitled nermally to be ap- 
pointed guerdians of the property of minors 
under the Muhammadan Law. 

The respondent, the step-brother, is a 
man of no property, and one who has made 
violent accusations both agaiast the second 
wife Ma Myit and against Mahomed Sayeed, 
On the other hand Ma Myit in her evidence 
stated that before the death of her husband, 
Mahomed Sayeed had come to live in their 
house, and used to look after the property 
of the minors’ father, and that the father 
trusted Mahomed Sayeed. That is not 
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disputed by the respondent; indeed, the 
respondent admitted that, before his death 
the father of the minors, who was an old 
man of 70, had given a general power-of- 
attorney to Mahomed Sayeed for the 
purpose of collecting the rents of the 
property. : 

According to the evidence of Ma Myit, | 
after the death of the father, Mahomed 
Sayced had taken upon himeelf the duty of 
collecting rents and providing funds for 
the maintenance of the minors. We are 
not prepared to say that Ma Myit who, the 
learned trial Judge thought notwithetand- 
ing the evidence of the respondent, was & 
fit and proper person to look after the 
person of the minors wasa witneges to whose 
testimony credit should not be given. As 
between the appellant and the respondent 
it seems to us that it is quite clear that the 


. father of the minors would have preferred 


that the property should be managed in 
their interests by Mahomed Sayeed, and 
having regard to the evidence produced 
before the learned trial Judge, in our 
opinion, as between these two persons, 
Mahomed Sayeed ought to be preferred for 
appointment as the guardian of the property 
of the minors. For these reasons, in our 
opinion, the appeal must be allowed, the 
order of the learned trial Judge set aside 
pro tanto, and an order made appointing 
Mahomed Sayeed to be the guardian of the 
property of the minors. The costs of the 
hearing before the learned trial Judge will 
come out of the estate. As regards the 
appeal the appellant is entitled to his 
costs outof the estate, three gold mohurs; 
but the respondentis not entitled to any 
costs, 
A. Appeal allowed, 


RANGOON HIGH COURT. 
Givin MISORLLANEOUS APPBAL 
No. 111 o 1930, 

November 25, 1930. 
Present:—Sir Arthur Page, Kr., Ohief 
Justice and Mr. Justice Mosely. 

V. E. R.M. OHETTYAR FIRM 
AND OTHERS—APPELLANTS 
Versus 
J. HORMASJI AND ANOTHAR— 
RrsponDENTs. 

Companies Act (VII of 1918), ss, 270, 27 1—Company 
consisting of less than seven members—Winding-up by 
Court, legality of. 
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“Under 8.270, Companies Act, the Court has jurisdic- 
tion ina proper case to order the winding-up ofa 
partnership, association or Company under 8.271, if 
and only if at the time when the petition for the wind- 
ing-up is presented, it consists of more than seven 
members and for the purpose of the matter in hand the 
same interpretation should be put upon s. 270, 
Companies Act, 1913, as has consistently been put 
kana 199, English Companies Act, 1862. [p. 499, 
col, 2. 


Pi the matter of the Companies Act, 1918 (1), revers- 
e 


In re Bolton Benefit Loan Society, Coop v. Booth (2) 
ne In re Bowling and Welby’s Contract (3), follow- 
e 


Oivil miscellaneous appeslagainst an order 
of the Original Side, in Civil Miecellanecus 
No. 270 of 1929, 

Mr. N. N. Burjorjee, for the Appellants, 

Mesers. Clark and Venkatram, for the 
Respondente. 

JUDGMENT. 

Page, ©. J.—Thisis a petition by tke 
Administrator General of Burma for the 
winding-up_of an unregistered Company 
styled Wor Lee Lone & Oo. The Adminis- 
trator- Gereral wes granted Letters cf Ad- 
ministration to the estate of one Lee Woot 
Hong, an alleged partner in the coreern 
who died on or about 29th June, 1929. The 
` petition was founded upon s. 270, Oom- 
panies Act, 1913, which runs as follows: 
"For the purposes of this part, the expres- 
sion ‘unregistered Company’ shall not 
include a Railway Company incorporated by 
Act of Parliament cr by an Act of the 
Governor-General in Council, nora Com- 
pany registered under the Companies Act, 
1866, or under any Act repesled thereby, or 
underthe Oompanies Act, 1882 or under 
this Act, but eave as aforesaid, shall in- 
elude any partnership, association or Oom- 
pany consisting of more than seven 
members.” 

At the hearing of the petition affidavita 
were filed on behalf of the petitioner and 
of the Company and, after hearing the 
learned Advocates for the parties, my 
learned brother Ounliffe,J., ordered that the 
Company should be wound up under s. 271, 
Companies Act. In the couree of his judg- 
ment: In the matter of the Companies Act, 
1913 (1) the learned Judge made the fol- 
lowing observatione: 

“In my Opinion the words ‘shall include’ 
indicate that there are other concerns to 
be dealt with bythe section, of the eame 
nature as the Companies exactly designated. 
If, for example, to take a parallel case, some 
one said: “| intend tofound a thoroughbred 


(1) 127 Ind, Cas, 736;fA. L R. 1930 Rang, 337;8 
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siud which will include a number of Ameri- 
ean thoroughbred-brood mares,’ it would 
indicate in the ordinary construction of 
language ihat the stud would consist of- 
other thoroughbred horses as well. I think 
that this is the broad, way to construe the 
intention of the Act. In my opinion the 
language does notindicate, where the words 
‘shall include’ are used, the implied ad- 
dition of the extra words ‘shall mean and 
making the section read ‘shall mean and 
shall include’ For these reasons and as I 
am satisfied with the affidavits put forward 
in support of the Administrator. General's 
petition as to the merits, Lorder this concern 
to be wound-up compulsorily under s. 271, 
Ocmpanies Act.” ; ` 


Against this order an appeal bas been 
presented and on behalf of the respondents 
this Oourt is urged to consider the facts 
and circumstances set out in the affidavits, 
and to arrive at a conclusion as to whether 
or not this Oompany ought to be wound-up. 
J am in doubt, however, whether the learned 
Judge when he stated thathe was satisfied 
with the affidavits put forward in support 
of the Administrator-General’s petition as 
to the merits,intendsd to hold that this 
partnership consisted of more than seven 
members, or that it ought to be wound-up 
even although the number of the partners 
was not more than seven, these cir- 


‘cumstances Ido not think that we ought to 


determine the merits of the petition in this 
appeal,and if we are satisfied that the 
construction whichthe learned Judge has 
put upon s, 270 is not correct the case must 
be remanded fora learned Judge on the 
Original Side to determine the case accord- 
ing to the true construction of s. 270, Oom- 
panies Act. 


Now, on behalf of the appellants, Mr, 
Burjorjee hasreferredto certain decisions 
of the High Oourt in England with respect 
to the construction of s, 19%, Companies Act, 
1862 (25 and 26 Vic., Oh. 82), The section runs 
as follows: “Subject as hereinafter mentioned 
any partnership, association, or Company,ex- 
cept Railway Oompanies incorporated by Act 
of Parliament, consisting of more than seven 
members, and not registered under this 
Act,and hereinafter included under the 
term ‘unregistered Company,’ may be 
wound-up under this Act, and all the provi- 
sions of this Act with respect to winding-up 
shall apply to such Company.........” 

It is sufficient that I should refer to two 
authorities upon the construction of s. 199, 
English Companies Act, 1862. In re 
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Bolton Benefit Loan Society, Coop v. Booth 
(2) in which a creditor's petition was filed 
for the winding-up of an unregistered loan 
society the members of which formerly 
exceeded seven in number but were four 
only at the date when the petition was filed, 
Jessel, M. R., held that “unless there were 
seven members at the date when the peti- 
tion was presented no winding-up order 
could be made.” 

And, in In re Bowling and Welby’s 
Contract (3) in which a petition was pre: 
eented for the winding-up of an unregis- 
tered Company unders. 199, Oompanies Act, 
1862, where there were not more than seven 
members of the Oompany at the time when 
the petition was presented. Stirling, J., held 
that the County Court Judge had no juris- 
diction to make an order for the winding- 
up: of the Oompany. On appeal Lord 
Halebury observed: “I look upon e. 199, 
Oonipanies Act, 1862, as having enacted 
something which there must be in order to 
start this machinery of winding-up, namely, 
the required number, that is exceeding 
seven, of persons who are actually members, 
I think that the language is susceptible of 
no other construction.” 

“And Lindley, L., J., at page 669*, added: 
“What, then, are the conditions which must 
be complied with in order to give the Oourt 
jurisdiction to wind-up what is here called 
an unregistered Oompany ? It must be some 
partnership, association or Company ‘con- 
sisting of more than seven members.’ 
What does that mean ? Oonsisting when ? 


It seems to me that the only interpretation . 


‘consisting of more than seven 


219 


can be 
members at the time of the winding-up. 

Since 1895 there do not appsar to have 
been any reported cases in the English 
Courts upon the construction of the Act of 
1862, and so far as. have been able to 
ascertain there is no authority upon the 
corresponding s. 267, Companies (Consolida- 
tion) Act, 19U8 (8th Ed. 7, Oh. 69), s. 267 
runs as follows: “For the purposes of this 
part of the Act the expression ‘unregistered 
Oompany’ shall not include a Railway 
Company incorporated by Act of Parliament 
except in so far as is provided by the 
Abandonment of Railways Act, 1850, and 
the Abandonment of Railways Act, 1864, 
and any Acts amending them), nor a 
Oompany registered under the Joint Stock 


(2 878) 12 Oh. D. 679; 49 L. J. Oh. 39; 28 W. R, 


(3) (1895) 1 Oh. D. 663; 12 R. 218; 46 L. J. Ch. 427; 
92 L. T. 411; 43 W. R. 417; 2 Manson 257. , 
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Companies Acts, or under the Companies 
Act, 1862,or under this Act, but save as 
aforesaid, shall include any partnership, 
association or Company consisting of more 
than seven members, and any trustee 
Savings Bank certified under the Trustees 
Savings Banks Act, 1863, and any limited 
partnership.” 

Now, s. 270, Companies Act, 1913, is 
couched in language that is substantially 
identical with that used in s. 267, Oom- 
panies (Consolidation) Act, 1908, and itis 
urged on behalf of the respondents that 


upon a true construction of 8. 270, Oom- 


panies Act, 1913 the Court has jurisdiction 
in a proper case to order the winding up of 
any partnership, association, or Oompany 
(other than those expresssly excepted by 
the section) which consists of two or more 
members. Ifthat had been the intention 
of the Legislature in enacting 8. 270, Oom- 
panies Act, 1913, it is not easy to understand 
why the Legislature should have gone oat of 
its way to enact that the expression 
“unregistered Company“ should include 
any partnership, association or Oompany 
consisting of more than seven members, 
and, in my opinion, such an anomalous 
construction was neither intended nor 
effected by the Legislature in enacting 
8,270, Companies Act, 1913. I am of 
opinion, upona true construction of s, 270, 
that the Court has jurisdiction ina proper 
case to order the winding-up of a partner- 
ship, association or Company unders. 2/1, 
ifand only if at the time when the petition 
for the winding-up is presented, it consists 
of more than seven members, In my 
opinion for the purpose of the matter in 
hand the same interpretation should be put 
upon 8. 270, Indian Companies Act, 1913, 
as has consistently been put upon s. 199, 
English Oompanies Act, 1862. For these 
reasons, in my opinion, the view’ expressed 
by my learned brother Ounliffe, J., as to the 
construction of 8,270, Indian Companies 
Act, 1913, was not correct; and the appeal 
must beallowed. The proceedings will be 
remanded to the Original Side in order that 
the petition may be determined upon the 
merits according to law as laid down in 
this appeal. When the matter is re-heard 
on the Original Side it will befor the learn- 
ed Judge to determine in his discretion 
whether or not in the circumstances 
obtaining in this case the parties shall be al- 
lowed toadduce further evidence by affidavit 
or otherwise in support of their respective 


. cases, Inour opinion the appellants are 


entitled to their costs of this appeal and we 


500 
assess the Advocate’s fees 


mohurs 
Mosely, J.—I agree. 
A. 


at five gold 


Case remanded, 


RANGOON HIGH COURT. 
Szoonp Oivit APeBaL No. 263 oF 1930, 
December 17, 1930. 

Present :—Mr. Justice Oarr. 
MAUNG SAN BWIN AND ANOTHER — 
APPELLANTS 
tersus 
MAUNG SHWE KIN 4ND ANOTHER— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 145—Surety 
for self—S. 145, applicability vf—Security bond in- 
effective for want of registration—Personal covenant, 
enforceability of. 

Wherea security bond contains a personal covenant 
to pay, this covenant can be enforced even if the bond 
purport tocreate a charge over immoveable property 

ut is ineffective in this respect for want of registra- 
tion. 

Section 145, Civil Procedure Codé, is applicable to 
a person who is surety for himself just as much as to 
one who is surety for some one else, 


Second civil appeal from an order of the 
District Judge, Pegu,in Oivil Miscellene- 
ous Appeal No. 64 of 1930. 

Mr. R, K. Roy, for the Appellants. 

Mr. S. C. Guha, for the Respondents, 


JUDGMENT.—The appellants are de- 
cree-hclders who had attached certain pro- 
perties. The respondents applied for re- 
moval of attachment and were allowed to 
take the properties on giving security for 
their value. Respondents have finally to 
establish their claim to the properties and 
appellants sought to execute the decree 
against them under s. 145, Oivil Procedure 
Code. 

The Township Judge rejected the appli- 
cation on the ground that the security bonds 
were unenforceable for want of registration. 
He was wrong for two reasons, Firstly, the 
bonds were very badly drawn and on their 
terme it could not be held that they affected 
any immoveable property,none of which was 
described in them, All the bonds said was 
that if the respondent failed to pay the 
money “legal steps” might be taken 
against the property given in security for a 
description of which we should have to turn 
to the petitions tendering security. Clear- 
ly this did not create any charge over any 
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property and, therefore, the bonds did not 
require registration. 

Secondly, each bond contained a distinct 
personal covenant to pay, and this 
covenant could be enforced even if the 
bonds purported to create a charge over im- 
moveable property, but were ineffective in. 
this respect for want of registration. On 
the decree-holders appealing the Additional 
Judge of the District Court did not consider 
the Township Judge's reasons for refusing 
execution, but dismissed the appeal on the 
new ground that s. 145 of the Oode “ is not 
applicable to a case in which the person 
who is surety for himself is in default in 
respect of a condition imposed by the 
Oourt on him.” 

For this noval decision he cites no autho- 
rity whatever. In my view he is entirely 
wrong. Section 145 (1) refers toa “ condi: 
tion imposed on any person ” and not to 
“ any other person.” It is, therefore, appli- 
cable to a person who is surety for himself 
just as much as to one who is surety for 
some one else. But thisis not really the im- 
portant part of thesection in this case. For 
our present purposes we may read the sec- 
tion as follows: “ Where any person has 
become liable as surety . . . ., . (1) for 
the payment of any money. . . . under 
an order of the Oourt in any suit or in pro- 
ceedings consequent thereon, the decree or 
order may beexecuted against him, to the 
extent to which he has rendered himself per- 
sonally liable. . . . ,” 

Clearly this covers the present case. The 
respondents have rendered themselves per- 
sonally liable to the extent set out in their 
respective bonds, and to that extent the dec- 
ree held by the appellants is executable 
against each of them. 

I allow the appeal, set aside the orders of 
both Courts below, and remand the execu- 
tion application te the Township Court 
of Pegu for disposal according to law. Re- 
spondents will pay the costs of the appel- 
lants in the District Oourt and in this Court, 
Advocate’s fee in this Court 3 gold mohurs. 

A. Appeal allowed, 
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RANGOON HIGH COURT. 
: FULL BENCH. 
OntminaL Revision No, 252-A oF 1930. 
December 23, 1920. 
Present :—Mr. Justice Otter, 
Mr. Justice Das and Mr. Justice Page, 
_ Inre NGA PYE— APPLICANT. 
. Criminal Procedure Code (Act V of 1898), ss. 128, 
897 proviso— Sentence”, whether includes order of 
detention under s. 128. 

The word “sentence ”. ins. 397, Criminal Proce- 
dure Code, and its proviso includes an order of com- 
mittal to, or detention in, prison within the meaning 
of s. 123 of the Code. [p 503, col. 1.] 

Emperor v. Tula Khan (6), followed. 
` Emperor v. Muthu Komaran (2), Emperor v. Arjun 
Ambo Kathodi (3), Joghi Kaunigan v. Emperor (4) 
_ and Emperor v. Vishnu Balakrishna (5), not followed. 

King-Emperor v. Nga Po Thin (1), overruled. 

Oriminal revision against an order of 
the Township Magistrate, Monywa, dated 
the 17th February, 1929. 


.. ORDER OF REFERENCE TO A 
FULL BENCH. 

Otter, J.—In this case one Nga Pya 
was committed to prison for two years under 
s. 123, Oriminal Procedure Code, on October 
llth, 1928. 

On January 12th, 1929, while undergoing 
this punishment he escaped from confine. 
ment, was captured on the same day, and 
on February 17th,1929, was convicted under 
g, 224, Indian Penal Code, and sentenced to 
six months’ rigorous imprisonment, 

The question now is, ought the latter sen- 
tence to have run concurrently with the im- 
prisonment awarded on October 11th, 1928, 
or should it run consecutively to it. 

Ifthe first alternative is correct, Nga 
Pye should be at once released, for (apart 
from remission) his sentence of February 
17th, 1929, would have expired on or about 
August 16th, 1929, and the imprisonment 
awarded on October 11th, 1928, on or about 
October 10th, 1930, if the later alternative 
is correct, there are still some months to 


run, 

Section 397 of the Oriminal Procedure 
Code says:—“ When a person already 
undergoing a santence of imprisonment, 
penal servitude or transportation is sentenc- 
ed to imprisonment, penal servitude or 
transportation, such imprisonment, penal 
servitude or transportation shall com- 
mence at the expiration of the imprison- 
ment, penal servitude or transportation to 
which he has been previously sentenced, 
unless the Court directs that the subsequent 
sentence shall run concurrently with such 
previous sentence,” 

The second proviso to tla’ section enacts : 

“Provided further, that where a person 
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who has been sentenced to imprisonment 
by an order under s. 123 in default of fur- 
nishing security ie, whilst undergoing such 
sentence, sentenced to imprisonment for an 
offence committed prior to the making. of 
such order, the latter sentence shall com- 
mence immediately.” 

It would seem perfectly clear, therefore, 
that under these provisions, the second al- 
ternative is correct for the substantive 


- offence under s. 224, Indian Penal Code, was 


committed when Nga Pye was already 
undergoing a sentence of imprisonment and 
the proviso to. that section would not apply 
for the substantive offence was not com- 
mitted prior to the making of the order 
under s. 123. 

The matter is not concluded, however, at 
least so far as this Province is concerned. 

It is well-understood that the commit- 
tal order under s, 123, Oriminal Procedure 
Code, is not a punishment strictly so-called, 
for no offence has been committed, and the 
confinement is ordered for the protection of 
the public. 

This distinction is reflected in the Full 
Bench case of King Emperor v. Nga Po 
Thin (1), the headnote of which is “ the 
word ‘sentence’ in s, 396 or 397, Criminal 
Procedure Oode, does not include an order 
of committal or detention under s. 123, 
Oriminal Procedure Code." 

This sentence may have been responsible 
for para, 400 of the Jail Manual, which 
is :—“ If a prisoner is sentenced to impri- 
sonment in default of furnishing security 
for good behaviour under 8. 109 or s. 110 
of the Oriminal Procedure Oode while 
undergoing imprisonment for a substantive 
offence, the term of imprisonment in de- 
fault of furnishing eecurity shall be served 
after the substantive sentence has been 
given effect to. But as imprisonment in 
default of furnishing security for good be- 
haviour is a precaution for safety of the 
public, and not a punishment for an offence, 
it must give place to and run concurrently 
with any substantive sentence passed for a 
substantive offence.” 

Moreover, the conflict between this para- 
graph and the order in the present case 
directing that the substantive sentence 
should run concurrently has prom pted these 
proceedings. 

The difficulty is that if the order passed 
on October llth, 1928, was not in law a sen- 
tence, the case would not fall within s. 597 
(or 8. 396) of the Oriminal Procedure Uode 
at all, and some principle other than thas 


(1)2 L. B. R. 72. 
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there laid down would be applicable. 

On the other hand the proviso to that sec- 
tion makes it perfectly clear that the Legisla- 
ture did not there contemplated any dis- 
tinction between a sentence of imprison- 
ment for an offence, and an order awarding 
imprisonment undersection 123. 

This proviso was, of course, passed long 
. after the decision in the case of King-Em- 
peror v. Nga Po Thin (1), and I think this 
authoriry and other relevant cases may be 
well-reconsidered. 

I refer, therefore, for the decision of a 
Full Bench or a Bench the following ques- 
tion. 

“ Does the word ‘sentence'in ss. 397 (and 
its proviso) of the Oode of Oriminal Pro- 
` cedure include an order of committal to or 
detention in prison within the meaning of 
g. 123 of that Code ? ™ 


~ Ifthe answer be in the affirmative, the 
sentence under s. 224 must run consecu- 
tively, ifinthe nagative, he should have 
been released already. 

In the meantime, therefore, I direct that 
Nga Pye be released on bail upon his fur- 
nishing security in 2 sureties Rs, 100 each 
to secure his appearance. : 

OPINION.—This is a reference inOri- 
minal Revision No, 252-A of 1930 by my 
learned brother Otter, J.,in the following 
terms :— 

“ Does the word .. . Oode ?* 

On the 11th of October, 1928, one Nga Pye 
was committed toprison for two years under 
B. 123 of the Oriminal Procedure Oode. On 
the 12th of January, 1929, while undergoing 
this imprisonment Nga Pye escaped from 
. confinement, and on 17th February, 1929, 
he was convicted by the Township Ma- 
gistrate of Monywa of an offence under 
s. 224, Indien Penal Code, and sentenced 
to six months’ rigorous imprisonment. 

The question that falls for determination 
is whether the sentence of imprisonment 
passed. upon him on the 17th February, 
1929, should commence on the expiration of 
the term of imprisonment which he was 
ordered to undergo under s. 123 of the 
Criminal Procedure Code or should run con: 
currently with it. : 

Now, the determination of the question 
depends upon the true constzuction of s, 
397, Oriminal Procedure Code, which runs 
as follows :— 

“When a person already undergoirga 
sentence of imprisonment, penal servitude, 
or transportation is sentenced to imprison- 
ment, penal servitude or tranepcrtation, 
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such imprisonment, penal servitude or trans- 
portation shall commence at the expiration 
of the imprisonment, penal servitude or 
transportation to which he bas been pre- 
viously sentenced, unless the Court directs 
thatthe subsequent sentence shall run con- 
currently with such previous sentence : 

Provided that if he is undergoing a sen- 
tence of imprisonment, the sentence on such 
subsequent conviction isone of transporta- 
tion, the Court may, in its diecretion, direct 
that the latter sentence shall commence im- 
mediately or at the expiration of the im- 
prisonment to which hé has been previous- 
ly sentenced. Provided further, that where 
a person who has been sentenced to impri- 
sonment by an order under e. 123, in default 
of furnishing security is, whilst undergo- 
ing such sentence, sentenced to imprison- 
ment foran offence committed prior to the. 
making ofsuch order, the latter sentence 
shall commence immediately.” 

The second proviso to the section was 
added by Act XVIII of 1923, s. 106. Prior to 
the passing of thid amendment divergent 
views were held by the High Courts in 
India, as to whether an order of commit- 
tal to or detention in prison under s. 128, 
oe a sentence of imprisonment within s, 

97, 

The High Courts of Madras and Bombay 
and the late Chief Court of Lower Burma 
held that such an order was not 8 sentence 
of imprisonment. Oriminal Revision cases 
Nos. 393 and 466 of 1908, Emperor v. 
Muthu Komaran (2),Emperor v. Arjun Ambe 
Kathodi (8), Joght Kaunigan v. Emperor (4), 
Emperor v. Vishnu Balakrishna (5), King- 
Emperor v. Nga Po Thin(1). On theother 
hand a Full Bench of the High Oourt of 
Allahabad held that an order of this nature 
was a sentence of imprisonment within s, 
397: Emperor v. Tula Khan (6). In the 
course of his judgment in Tula Khan's 
case (6) Banerjee, J., observed: “ Upon the 
second question, namely, whether an order 
of imprisonment in default of giving secur- 
ity for good behaviour is a sentence within 
the meaning of s. 387 I entertain some 
doubts. A sentence of imprisonment ordi- 
narily implies punishment for an offence 
committed and, therefore, imprisonment for 


(2) 27 M. 525. . 

(3) 26 Ind. Cas. 995; 39 B. 326; 16 Bom. L. R. 934; 
16 Cr. L. J. 83. i 

(4) 31 M., 515; 4 M. L. T, 223; 8 Cr. L J.402. 

(5) 17 Ind. Oas. 785; 37 B. 178; 14 Bom. L. R. 965; 13 
Or. L. J. 849. ; 

(6) 30 A. 334; A. W. N. (1908) 133; 5 A. L.J, 318; 7 
Cr. L. J. 427, 
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failure to furnish security cannot be re- 
garded asa sentence ia the ordinary sense 
of the word, . . . . It ssems, however, 

-that the Legislature used the word ‘ sent- 
ence’ in s. 397 in a wids sense.” 

If it were held that the word did not in- 
clude imprisonment in default of furnishing 
security, a person undergoing such impri- 
sonment may practically escape punishment 
for an offence of which he may be subse- 
quently convicted. Section 120 of the Ori- 
minal Procedure Code cannot apply to such 
acase,and surely it could never have been 
intended that he should go unpunished: 
(see also Emperor v, Nepal Shikary (7) | 

It would serve no useful purposs to dis- 
cuss and determine which of these conflict- 
ing views we are disposed to think is cor- 
-rect; for, in our opinion, it is apparent from 
the language in which the second proviso to 
s. 397 is couched that it was the intention 


st the Legislature that the view taken. 


by the Allahabad High Oourt should 
prevail, and that an order of committal to 
“or detention in prison passed under s. 123 
in default of furnishing security is therein 
referred to as a sentence of imprisonment, 
To hold otherwise would be to construe the 
words “ sentence of imprisonment” in s, 
397 in a sense plainly inconsistent with the 
terms of s. 397 as amended, and with the 
intention of the Legislature as to the inter- 
pretation to be placed upon these words in 


s. 397 to be collected from the language used. 


in the second proviso to the section. The 
effect of holding that such an order is nota 
sentence of imprisonment, where as in the 
present case a person undergoing imprison- 
ment under an order of this nature is sub- 
sequently sentenced to a term of imprison- 
ment for an offence committed after. the 
making of the order might well be that he 
would go unpunished for the latter offence, 
That never could have been intended. 

For these reasons we answer the question 
propounded in the afirmative. We are fur- 
ther of opinion that the offence proved 
against Nga Pye was under s. 225 B and 
not s. 224 of the Indian Penal Code and we 
get aside the conviction and sentence under 
s. 224, convict Nga Pye of an offence under 
s, 225 B and sentence him to suffer 6 months’ 
rigorous imprisonment. 

A Question answered in affirmative. 
(1) 2 Ind, Cas. 651; 13 0. W. N. 318; 90. L. J. 
39. . 
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RANGOON HIGH COURT, 
Oıvıı Revision No, 328 or 1980. 
January 20, 1931. 

Present :—Mr. Justico Maung Ba. 

MA THIN ZA—AppuioantT 
versus 
K.K. R. M. VEERA KALAI— 

RESPONDENT. , 

Stamp Act (II of 1899), Sch. I, Arts. 5, 28—'Agree- 
ment’, what constitutes—Construction of deed —Civil 
Procedure Code (Act V of 1908), s. 115—Revision 
—Interlocutory orders—-Order impounding docu- 
ment. f : 

An order impounding a document may be consider- 
ed as aninterlocutory order. “yo My 

High Court will interfere in revision on inter- 
locutory orders,from which no appeal lies if irreparable 
damage would be caused by refusal by the High 
Court to interfere at that stage. 

Jupiter General Insurance Co. Ltd., Phoenix 
Assurance Co. Ltd., The Law Union & Rodck 
Insurance Co. Ltd. v. Abdul Aziz (1), referred to. 

Where a document reeited that in consideration 
of certain debts certain paddy land was delivered 
to the creditor and further showed that the transaction 
had not passed the stage of a contract of sale and 
contained a promise to perfect the title by register- 
ing a deed of conveyance: 

Held, that the document was an agreement falling 
under Art. 5 of the Stamp Act, . ` 

Civil revision against an order of the 
Township Oourt, Pegu, in Oivil Miscel- 
laneous No, 24 of 1930, 

Mr. S. Ganguli, for the Applicant. 

Mr. T. S. V. Chari, for the Respondent. 


JUDGMENT.—This is an application 
to revise the order of the Township Judge 
of Pegu, impounding a document produced 
by the applicant in her Civil Miscellaneous 
Case No. 24 of 1930, where she sought to 
have a certain piece of land released from 
attachment. The learned Judge construed 


. the document as one of sale falling under 


Art, 23, Sch, I of the Indian Stamp Act. 

Before I decide the question whether that 
construction put upon the document is cor- 
rect or not it appears to be necessary to 
decide whether in such a case an application 
for revision lies under s. 115 of the Oivil 
Procedure Oode. There can ba no doubt 
that no appeal lies from an order passed in 
such a miscellaneous case neither can it be 
denied that the applicant has another 
remedy, namely, to filea declaratory suit un- 
der O XXI,r. 63, if the final decision is 
against ber. 

The order impounding the document may 
be considered as an interlocutory order, and 
this Court has in Jupiter General In- 
surance Co,. Ltd, Phoenix Assurance Co., 
Lid, the Law Union & Rodck Insurance 
Co., Ltd. v Abdul Aziz (1) held that the 

(1) 76 Ind. Oas. 482; 1 R. 231; A. I. R, 1924 
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High‘ Court will interfere in revision on in- 
ferlocutory orders, from which no appeal 
lies, if irreparable damage would be caused 
by refusal by the High Court to interfere at 
that stage: Thesame view has been held 
by the Oaleutta, Madras and Patna High 
Courts, 

In the order of the Township Judge un- 
der consideration is not complied with, the 
applicant will have no opportunity of using 
this document in support of her claim, In 
other words she will sustain an irreparable 

„injury. f 

On examining the document carefully, I 
find that it was intended tobe an agree- 
ment. -The word “agreement” was used in 
two places. The document recites that in 
consideration of certain debts the paddy 
land was delivered to the creditor. The 
document further shows that the executant 
gave an undertaking to execute a register- 
ed conveyance later. The document also 
shows that the transaction has not passed 
the stage of a contract of sale and it con- 
tains a promise to perfect the title by exe- 
cuting a registered deed of conveyance, 

I am, therefore, of opinion that the 
document is an agreement falling under 
Art.5 and has been sufficiently stamped. 
The application is allowed, and the order 
impounding the document is set aside with 
costs. Advocate’s fee 2 gold mohurs. 


A. | Application allowed. 


RANGOON HIGH COURT. 
O1vin MISOELLANEOUS APPEAL No, 89 
oF 1930. 

December 9, 1930. 

Present :—Sir Arthur Page, Krt., Ohief 
Justice and Mr. Justice Mosely. 

O. COHOUNG TAIK AND ANOTHER— 
APPELLANTS 
versus 
MA THEIN NU— RausPoNDEN I, 

Presidency Towns Insolvency Act (III of 1909), as. 
52 (2), 79—After-acquired property—Right of Oficial 
Assignee—Discretion to abandon unjust claims. 

The Official Assignee is an officer of the Court, and 
in deciding what is his duty with regard to a con- 
tested claimin which he is concerned as trustee, the 
Court must consider not merely whether he has a 
cause of action or right ora defence or answer which 
would prevail at law or in equity as between ordinary 
litigants, but also what in point of honesty the trustee 
ought to do in respect of the facts of the case. [p. 
506, col. 1.] : 
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© In re Thellusson (2), referred to. 

ere an undischarged insolvent acquires property 
and transfers it toa third person in the course ofa 
transaction by the insolvent with that person in 
which the dealings of the latter with the insolvent 
are bona fideand for value, such property does not 
vest in the Official Assignee until he intervenes in the 
matter. | p. 505, col. 2. 

Cohen v, Mitchell (1), followed. 

Oivil miscellaneous appeal againat an 
order of the Original Side,in Insolvency 
Oase No. 150 of 1930, 

Mr. Clifton, for the Appellants. 

Mr. N. N. Sen, for the Respondent. 

JUDGMENT.—This . appeal must be 
allowed. One Choung Taik was a broker 
employed by the Anglo-Burma Rice & 
Trading Oompany, and in the ordinary 
course of business advances: of money were 
made to the brokers for the purpose of 
buying paddy for the Company from time 
to time, the paddy to be delivered to the 
Company, and the brokers receiving a 
commission. ; 

In 1920 Ohoung Taik was adjudicated 
insolvent. In 1927 Ohoung Teik applied 
for his discharge but the petition was dis- 
missed. 

After his insolvency the Anglo-Burma 
Rice & Trading Company continued to 
employ the insolvent as a broker, but no 
longer on the ordinary terms upon which 
the Anglo-Burma Rice & Trading Company 
employed their brokers in paddy. Having 
regard to his financial position an arrange- 
Oompany 
and the insolvent that he should find pros- 


pective sellers of paddy, and that if Mr. -`` 


Morley, the manager of the Company’s rice 
mill at Pezundaung, was satisfied with 
their financial position, he would give the 
insolvent specific sums of money with 
which to psy for the paddy which was to 
be supplied. under each contract, the insol- 


‘vent receiving commission in respect of the 


transactions. 

Now, Maung Nyein Maung was an owner 
of paddy who had sold paddy to the mill 
on previous occasions and in the transaction 
with which we are concerned Mr. Morley 
knowing that Maung Nyein Maung had 
paddy tosell, arranged with the insolvent 
that he should procure the paddy for the 
Company and entrustedthe insolvent with 
Rs. 8,C00 with which to effect the purchare, 
When this money was handed over to the 
insolvent by Mr. Morley as security for 
the due performance of the contract, Mr. 
Morley tcok a promissory note in favour of 
the Company from the insolvent ard the 
insolvent in his turn took a similar promis- 
sory note in his own favour from Maung 
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Nyeia Maung. Maung Nyein Maung failed 
to carry out the contrast in its entirety, 23 
he delivered only Rs, 3,200 worth of paddy, 
and in the insolvent’s presence handed 
over to Mr. Morley Rs. 800in cash. As 
Maung Nyein Maung to whom the Rs. 8,000 
had been handed over by the insolvent, 
failed to complete his contract the insolvent 
at the instance and on behalf of the Oom- 
‘pany, brought asuit against Maung Nyein 
Maung for the balance of the Rs. 8,000 
that had been paid to him, namely, Rs. 4,000, 
and obtained a decree. 


Thereupon one of the creditors of the in- 
solvent applied to the Official Assignee to 
hold an enquiry for the purpose of ascer- 
taining whether, as representing the insol- 
vent’s estate he ought not: (1) to claim from 
the insolvent and the Anglo-Burma Rice & 
Trading Oo. Rs. 4,000, being Rs. 3,200, the 
value of paddy and Rs, 800 in cash, which 
Maung Nyein Maung had delivered to Mr. 
Morley ; and (iz) to apply to be substituted 
in the suit brought by the insolvent against 
Maung Nyein Maung for the purpose of 
executing the decree which had been pass- 
ed in that suit in favour of the insolvent. 
The Official Assignee after holding an 

` enquiry declined to take any step in the 
matter, upon the ground that the Gompany 
had acted honestly and fairly in the 
transaction and that their dealings in the 
matier with the bankrupt had been bona 
fide and for value, He further held that, 
inasmuch as the paddy and the cash had 
been transferred by Maung Nyein Maung 
to the Company in the courses ofa business 
transaction between the Oompany and the 
insolvent, that was bona fide and for value, 
and the insolvent would be bound in equity 
to account to the Company as their agent 
for any sums that be might recover through 
executing the decree as money had and 
received to the Company's use, the cir- 
cumstances wera not such asto justify him 
in intervening on behalf of the general 
body of creditors. The creditor appealed 
to the learned Judge in insolvency against 
the refusal of the Official Assignee to in- 
tervene, and an order was paesed by the 
learned Judge that the Officiel Assignee 
should demand from the insolvent a refund 
of any money received by him in respect 
of the promissory note which Maung Nyein 
Maung had given to him, and should 
apply to have his name substituted for 
that of the insolvent in ithe proceed- 
.ings against Maung Nyein Maung for 
the purpose of executing the decree 
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that the insolvent had obtained against 
Maung Nyein Maung. 

Both the insolvent and the’ Anglo-Burma 
Rice & Trading Company, who were ordered 
to pay the costs of the proceedings have 
appealed from the order of the learned 
Judge in insolvency. In our opinion the 
appeal must succeed. The Rs. 8,0(0 in 
question may be divided into (l)the Rs, 
4,000 which was paid in cash or in kind 
by Maung Nyein Maung to the Oompany; 
and (2) the Rs. 4,000 which was the amount 
ofthe decree that the insolvent obtained 
against Maung Nyein Maung. 


It is immaterial for the purposes of this 
case to determine whether the Oompany 
would have been entitled to enforce sgainst 
Maung Nyein Maung the contract for the 
sale of the paddy which the insolvent as 
the agent of the Company had made with 
Maung Nyein Maung, for it is quite clear 
that even if the paddy and the Rs. 800 
which were delivered by Maung Nyein 
Maung to the Company ever became the 
property of the insolvent, it was after- 
acquired property which was transferred 
to the Company in the course of a transac- 
tion by the insolvent with the Company in 
which the dealings of the Company with 
the insolvent were bona fide and for value, 
and as such, upon the principle laid down 
in Cohen v. Mitchell (1), did not vest in the 
Official Assignee until he intervened in 
the matter. 

We are further of opinion, in the circum- 
stances obtaining in this case, that at the 
time when the application was made by the 
creditor for the intervention of the Official 
Assignee it would have been too late for the 
Official Assignee to intervene, 

As regards the Rs. 4,000 being the amount 
of the decree whieh the insolvent had ob- 
tained against Maung Nyein Maung we are 
of opinion that if Ohoung Taik had not 
become insolvent the proceeds resulting 


‘from the execution of that decree would 


have been money for which the debtor 
would have had to account to the Company 
as their agent, and for which an action 
for money had and received to the Com- 
pany’s use would have lain at the instance 
of the Oompany. 

Now, in these circumstances the Offivial 
Assignee refused to intervene, and we are 
satisfied that in so doing he took the right 
course. It cannot be doubted that the 
Anglo-Burme Rice & Trading Oompany 


(1) (1890) 25 Q. B. D. 262; 59 L. J. Q. B. 409; 63 L. T. 
206; 38 W. R. 551; 7 Morrel 207. 
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alone possessed any moral or equitable 
claim to the sums in dispute, which repre- 
sented money that had been entrusted by 
the Oompany to the insolvent to be applied 
by him for a specific purpose as their 
agent. We think that the Official Assignee, 
in the circumstances, properly refused to 
intervene: 

“He is an officer of the Court, and in decid- 
ing what is his duty with regard to a con- 
tested claim in which he is concerned as 
trustee, the Oourt must consider not merely 
whether he has a causes of action or right 
or a defence or answer which would prevail 
at law or in equity as between ordinary 
litiganis, but also what in point of honesty 
the trustee ought to do in respect of the 
facts of the case:” In re Thellusson (2), 

To the proceeds of the execution of this 
decree the general body of creditors in the 
insolvency of Choung Taik had no moral or 
equitable claim whatever. Any sum that 
might be recovered would represent money 
that had been advanced by the Anglo-Burma 
Rice & Trading Company to their agent 
for the purpose of carrying out the contract 
for the purchase of the paddy from Maung 
Nyein Maung. Exceptto the extent of his 
commission the insolvent had no beneficial 
interest in the transaction, and whether or 
not the Official Assignee has a legal right 
to intervene the execution proceedings and 

-geize the proceeds thereof we decline in the 
circumstances of this case to compel him to 
intervene and we agree with the conclusion 
at which he arrived that the circumstances 


were not such as would justify him as. 


Official Assignes in intervening in the 
transaction. 

For these reasons the appeal will be 
allowed, and the application dismissed. 
The Official Assignee must take the neces- 
sary steps to have his name deleted from 
the record in the execution proceedings. 
The appellant Oompany are entitled to 
their costs in this Court and also before 
the learned Judge in insolvency as against 
the petitioning creditor, 5 gold mohurs in 
each Oourt. 

a. Appeal allowed, 


(2) (1919) 2 K. 
T, 35; 63 S. J. 788; 35 T. L, R, 732. 
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RANGOON HIGH COURT. 
Szconp Oivit APPBALS Nos. 418 anp 419 
oF 1930. 

January 13, 1931. 

Present :—Mr Justice Carr. 
MUTHU K. M. MAYAPPA OHETTYAR 
— APPELLANT 
versus 
PERIAH AND OTHERS — RESPONDENTS, 

Contract Act (IX of 1872), s. 268—Parinership— 
Dissolution—Use of firm name to recover outstandings, 
legality of. 

After the dissolution of a firmif the assets are 
divided between the partners, each of them is entitled 
in the absence of contrary agreement, to use the 
name oftheoldfirm in suits and execution proceed- 
ings to recover outstandings unless the other part- 
ners would thereby be exposed toa risk of litigation 
or responsibility ; and an injunction will not be grant- 
ed to restrain such use, unless it exposes the other 
partnersto risk of liability. 

Mr, P.C. D. Chari, for the Appellant, 

Mr. Venkatram, for the Respondents, 


JUDGMENT.—The essential question 
in these two cases is the same. The parties 
were partnera in the Firm of 8. P., 8. T.M,, 
which was dissolved, the assets being 
divided between the partners. The defend- 
ant has since the dissolution made use of 
the old firm’s name in suits and execution 
proceedings for the recovery of debts which 
fell to his share at the division, The 
plaintiff claims an injunction to restrain 
the defendant from using the old firm 
name. It may be noted that the defendant 
himself has eince the dissolution made use 
of the old firm name in the same way in 
respect of debts which fell to his share. 

In one suit the trial Court held that a 
suit would not lie against the defendant 
personally, he being only the agent of the 
former partner, but that question need not 
now be considered. Both Oourts have 
found that the plaintiff is not entitled to an 
injunction. 

Ín my view of s. 263, Oontract Act, it 
permits the use of the old firm name by the 
defendant in the manner alleged. I also 
find it definitely statedin Halsbury’s Laws 
of England, Vol. 22, para. 162, that 
“efter dissolution, if the assets are 
divided between the partners, each of them 
is entitled in the absence of contrary 
agreement, to use the name of the old firm 
unless the other partners would thereby 
be exposed to a risk of litigation or respon- 
sibility and an injunction will not be 
granted to restrain such use unless it 
exposes the other partners to risk of 


liability.” 


The appellant’s Advocate has been unable |- 
to produce any authority to the contrary, 
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and I cannot see that the defendant's use 
of the old firm name to recover outstandings 
can cause any risk of liability to the 
plaintiff. 

The appeals are dismissed with costs, 
Advocate’s fee three gold mohursin each 
C886. 

A. Appeals dismissed. 


—_—____ 


RANGOON HIGH COURT. 
SEoonD Cryin Avpaats Nos. 116, 117 ano 118 
l oF 1930, 

December 3, 1930. 
Present:—Mr. Justice Maung Ba. 
MAUNG PO OHEINanp orazrs 

—DEFEeNDANTs—APPELLANTS 
versus 

PO THA AND oraERs—PLaIntIFF3 


— RRSPONDENTA, 
Limitation Act (IX of 1908), s. 5—Appeal—Ex- 


tension 
ground for extension. 

Under s. 5, Limitation Act,a bona fide mistake on 
the part of a Pleader may be condoned, but gross 
negligence on his part cannot justifiably be condoned. 
In the latter case the client has his remedy against 
the legal advisor, 


Mr, E. Hay, for the Appellants, | 
Mr. Hunoose, for the Respondents. 


JUDGMENT.—The facts 
legal question involved in these three 
appeals being similar they will be disposed 
of in one judgment. The three appellants 
who were defendants in three separate suits 
in the Township Court at Thanetpin 
being dissatisfied with the decision against 
them filed three separate appeals in the 
District Oourt of iPegu, They were filed 
26 days beyond time. The learned Addi- 
tional District Judge refused to éxtend 
the time under s. 5, Limitation Act, and dis- 
. missed the appeal, holding that Mr. 
Ambrose, Higher Grade Pleader, nad bsen 
guilty of negligence in not filing the 
appeals in propertime, and that his neg- 
ligencs must be deemed to be negligence of 
the appellants, 

The affidavits filed indicate that Mr. 
Ambrose had been grosaly negligent., It 
may be pointed out that the appellants 
had not chosen to obtain an affidavit from 
Mr, Ambrose, It is now suggested on their 
behalf that tha real cause of the delay was 
dishonesty on the part of Mr. Ambrose 
who must hava misappropriated the money 
paid him for stampa and processes. 
affidavits, however, do not go so far ag 
eccusing Mr. Ambrose of such offence, but 
the explanation said to have been given 
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by Mr. Ambrose for the delay wae that 
it was due to an attempt on his part to 


.fettle the case with the other parties, 


The power conferred on the Court for 
enlarging time under s. 5, Limitation Act, 
is discretionary. A bona fide mistake on 
the part of a Pleader may be condoned but 
gross negligence on his part cannot justifi- 
ably be condoned, The observation of the 
Master of Rolls in Highton v. Treherne (1) 
may aptly be quoted in this instance, He 
ssid: “In cases where a suitor has suffered 
from the negligence or ignorance or gross 
wantoflegalskillofhis legal adviserhehas his 
remedy against that legal adviser, and mean- 
tinie thesuitor must suffer, But where there 
has been a bona fide mistake, not through 
misconduct, nor through negligence nor 
through want of reasonable skill, but such 


. as a skilled person might make, I very much 


dislike the idea that the rights of the 
client should be thereby forfeited.” 

Having regard to the principle laid 
down above, and in view of the particular 
circumstances of these cases, I am satisfied 
that the learned Additional District J udge 
has properly exercised his diecretion, and 
that no interference is called for, The 
three appeals are accordingly dismissed 
with coste. 

A. Appeals dismissed. 


4G?) 0878) 48L. J. Ex. 167; 27 W. R, 245; 39 L. T, 
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RANGOON HIGH COURT. 
SPECIAL BENCH. 
OIvIL Rerereace No. 3 oF 1931, 
February 19, 1931. 
Present :—Sir Arthur Page, Kr., Chief 
Justice, Mr. Justice Das and Mr. Justice 
Maung Ba. 
In re Taz COMMISSIONER or INCOME 
TAX, BURMA—Rernsre 
Versus 
Me. N. N. BURJORJEE—Asersszz, 

Income Tax Act (XI of 1922) s. 384—Assessment pro- 
ceedings duly started in course of year of assessment but 
not completed within that year—Income under assess- 
ment cannot be income which kas “escaped assess- 
ment.” 

Section 34, Income Tax Act, is applicable to 
cases in which either no assessment af all has been 
made upon the person who received the income, 
profits or gains liable to assessment, or where an 
assessment has been made in the course of the year, 
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but some portion of the income, profits or gains of 
such assessee for some reason or other has not been 
included in the order of assessment. The section 
does notapply to cases in which assessment proceed- 
ings have been duly commenced in the course of the 
year of assessment, although it may be that they 
have not been completed within that year. |p. 508, col. 
2. 


aja Rajendra Narain Bhanja "Deo of Kanika v. 
Commissioner of Income Tax, Behar & Orissa (1) 
referred to. 

Reference made by the Oommis- 
sioner of Income Tax, Burma, under a. 66 
(2) of the Indian Income Tex Act. 

Mr. E. Eggar, Goverament Advocate, for 
the Commissioner of Income Tax. 

Mr. Foucar, for the Assessee, 


JUDGMENT.—In our opinion this is 
@ plain case. 

On the Ist of April, 1927, a notice was 
served upon the assessee under s. (22) (2) 
of the Income Tax Act calling upon him 
to make a return of income as therein 
provided for the year of assessment 1927- 
1928 in respect of the income received in the 
previous year. On the 15th of June, 1927, 
further notices were served upon the 
aseessee under ss, 22 (4) and 23 (2) of the 
Act. It does not appear that any further 
steps were taken in the matter by the 
Income Tax Authorities until the 17th of 
July, 1930, when a further notice under s. 
23 (2) was served upon the asessee. In due 
course an assessment was made on the 8th 
of August, 1930, and the correctness of the 
amount of the assessment has not been 
challenged. The assessee appealed against 
the order of assessment to the Assistant 
Commissioner, but his appeal was dismissed. 
On the application of the assessee the 
Oommissioner of Income Tax unders. 66 
(2) of the Act has referred forthe decision 
of the High Court the following questions 
of law arising out of the order of the 
Assistant Oommissioner: 

(1) “Whether upon the true construc- 
tion of 5.34 0f the Indian Income Tax Act 
1922,time limit is fixed for all original or first 
assessments under s. 23 of the Act and if 
the answer to this isin the affirmative, whe» 
ther such time limit isnot one year ending 
with the last day of the year of assess- 
ment ?” 

(2) “Whether sn assessment for any 
year can be madeafter the close of the year 
of assessment without any valid notice 
being issued to an assessee under s, 34 of 
the Act ?” 

Section 34 runs as follows: “If for any 
reason income, profits or gains charge- 
able to income-tax has escaped assessment 
in any year, or has been ssgessed 
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at too lowa rate, the Income Tax Officer 
may, at any time within one year of the 
end of that year, serve on the person liable 


` to pay tax on such income, profits or gains, 


or in the case of a Company, on the princi- 
pal officer thereof, a notice containing all 
or any of the requirements which may ba 
included in a notice under sub-s, (2) ofs, 
22, and may proceed to assess or re asse38 
such income, profits or gains, and the pro- 
visions of this Act shall, so far ss may be, 
apply accordingly as if the notice weres 
notice iesued under that sub-section: 

Provided that the tax shall be charged 
at the rate at which it would have been 
charged had the income, profits or gains 
not escaped assessment cr full assessment, 
as the case may be. 

Now, the question that falls for determi- 
nation is, what is the meaning of the words 
“escaped assessment” in s. 34. 

On behalf of the assesses it is contended 
that assessment proceedings at any rate up 
to the stage at which the order of assessment 
is passed under s. 23 (4) must be completed 
before the end of the year of assessment, 
that is, the year in which the tax is payable, 
and that otherwise the assessment proceed- 
ings ipsofacto abate, In our opinion this 
contention is unwarrantable, and cannot 
be accepted. 

We are of opinion that, s. 34 is applicable 
to casesin which either no assessment at 
all has been made upon the person who 
received the income, profitsor gains liable 
to assessment, or where an assessment has 
been made inthe course of the year, but 
some portion of the iccome, profits or gains 
of such assesses for some reason or other 
has not been included in the order of 
assessment, Such incomo is income which 
has “escaped assessment in the year and 
falls within the ambit of s, 34 of the Act. 
Section 34 does not apply to cases in 
which assessment proceedings have been 
duly commenced in the course of the year 
of assessment, although it may be that they 
have not been completed, within that year. 

The view that we take is supported by 
certain observations of Dawson Miller, L. J. 
in Raja Rajendra Narayan Bhanja Deo of 
Kanika v. Commissioner of Income Tax, 
Behar & Orissa (1). His Lordship observed: — 

“Tt is quite possible that in cartain cases 
no demand could be made within the actual 
year for which the tax is payable. Provi- 
sion is made for disputes which may arise 
as to the acceptance or rejection of the 
assessee’s return. If his return is not ae- 


(1) 2 Income Tax Oas, 82 atp. 86. 
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cepted then an enquiry takes place, evi- 
dence may be demanded of him, and much 
time may be expended in carrying on the 
enquiry and it is quite possible that such 
enquiry would not terminate until after the 
year of assessment, and Ido not think it 
can be suggested that because the ordinary 
form prescribed for such a demand contem- 
plates that it will be issued during the 
current year of assessment, it is tantamount 
to an enactment that it cannot be issued, 
afterwards.” 

An argument has been presented on 
behalf of the assessee with a view to estab- 
lish that there must be a time limit within 
which the order of assessment must be 
made under s. 23 of the Act. We decline 
to consider such an argument upon this 
reference for the Oourtis confined to a 
consideration of the questions propounded 
for its determination in the order of re- 
ference by the Commissioner of Income 
Tax, For the reasons that we have stated 
we are of opinion that the answer to the 
first questicneet out in the order of re- 
ference is in the negative. The second 
questicn does not arise. Oosts. 6 gold 
mohurs, 


A Question answered in the negative. 





RANGOON HIGH COURT. 
Szoonp Oivin APPEAL No, 484 or 1930, 
February 13, 1931. 

Present :—Mr. Justice Das, 

R. M. M, K. MUTU KUMARA PILLAY— 
APPELLANT 
versus 
A. R. M. A. L. 8, VEERAPPA AND ANOTHER 

— RESPONDENTS. 

Landlord and tenant—Landlord has no lien over 
crops of his tenant for rent so asto obtain preference 
t bade creditor—Morlgage of future crops— 

A landlord can have no Hen for rent over ‘the 
crops of his tenant even under an agreement with 


the tenant so as to give him preference over an attach- 
ing creditor, 


Maung Po Lwin v. Maung Sein Han (1),distingui 6 
Misri Lal v. Mozar H osei (2), Skier EON 
A mortgage of future crops is not a valid trans- 
action as against third partiese 

‘Second appeal against the decree of 
the District Oourt, Pegu, in Oivil Appeal 
No. 151 of 1930. 


Mr. D. C. Munshi, for the Appellant. 
Mr. F. S. Doctor, for the Respondents. 
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JUDGMENT.—In this case the appel- 
lant attached in execution of his decree 
some paddy belonging to his judgment-debt- 
or the second respondent. The firsi re- 
spondent who was the landlord applied for 
removal of attachment on the ground that he 
had a lien over the paddy. His application 
was distoissed and he filed the present suit 
for a declaration that he had a lien over 
the paddy. His case was that he had leased 
this land to the second respondent under 
an agreement under which the second re- 
spondent agreed not to part with the paddy 
grown on the land unlessathe rent and other 
amounts due to the landlord were paid first, 
His case is that by this agreement he has 
got lien over the paddy as his rent has not 
been paid and that the second respondent 
was holding the paddy in truss for him till 
his rent had been paid. The lower. Court 
relying on the case of Maung Po Lwin v. 
Maung Sein Han (1) decreed the suit. That 
case distinctly states that it ig not correct to 
say that the landlord has a lien over the 
crope, but it is only in cases where a third 
party takes the crops with knowledge of an 
agreement that the third party might be 
liable to pay. But in this case it is not 
alleged thatthe appellant had any know- 
ledge of the agreement between the two 
respondents, when he attaehed the paddy. 

It is argued before me that the landlord 
had a‘lien under the agreement end that 
the Courts in India have recognised that 
lien, The case of Misri Lal v. Mozar Hoo- 
sein (2) was placed before me. The judg- 
ment in that case is a very short one, and 
I am unable to follow the reasoning in that 
judgment. No doubf, in that case it was 
held that the transaction to mortgage move- 
able property which might come into exist- 
ence in future was valid, but I personally 
do not think that there is any law known to 
me that makes such a mortgage valid 
against third parties. 

The appeal must be allowed, and the first 
respondent's suit dismissed with costs in all 
Courts. 

Appeal allowed. 


A. 
(1) 116 Ind. Oas. 478; 7 R. 100; A. I. R, 1929 


ang. 93. 
(2) 13 0. 262. 
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RANGOON HIGH COURT. 
Fiest Cıvıl Apesat No. 171 oF 19830. 
January 7, 1931, 

Present:—Mr. Justice Dunkley. 
SAKAROHAND SHAMJI—APPELLANT 

versus , 
ISMAIL HOOSKEIN AND anoTHER— 
RESPONDENTS. 

Contract Act (IX of 1872), ss, 62, 68—Contract for 
sale of goods—Breach of contract—-Promissory note 
executed by buyer for amount of loss as settled—Merger 
of remedy for breach of contract in ascertained debt— 
Failure to pay amount—Right to sue for breach, whe- 
ther revives. 

Where ona breach of contract for sale of goods the 
seller re-sells the goods and the parties settle 
the amount to be received from the buyer, and the 
buyer executes a promissory note to the’ seller for the 
same agreeing to pay the amount within a certain 
date, the remedy for the breach of contract merges in 
the ascertained debt, and the seller is not entitled to 
sue for breach of contract if the buyer fails to pay the 
amount due on the note. f 

First appeal against the decree of the 
Small Cause Court Jugde, Rangoon, in 
Oivil Suit No. 100 of 1930. 

Mr. Kalyanwalla, for the Appellant. 

Mr, Dadachanji, for the Respondents, 

JUBGMENT.—Thisis asuit for dam- 
ages for breach of contract for the purchase 
of certain shares . 

The factsregarding the contract are not 
disputed. The first respondent agreed to 
purchase from the appellant one thousand 
shares in the Moola Oil Oompany Ltd. 
He failed to carry out his contract and 
in consequence the appellant was forced 
to sell the shares by public auction and suf- 
fered thereby a total loss of Rs. 1,215-2-0 as 
stated in his plaint in the suit. So far the rə» 
spondents donot deny the facts. Their allega- 
tion is that after the appellanthad ascertain- 
ed the amount of loss which he had suffered 
from the first respondent's breach of contract 
negotiations took place between him and the 
first respondent for a settement and it was 
ultimately agreed that the appellant would 
accept Rs, 700 in full satisfaction of the 
loss suffered by him in respect of this 
breach of contract. The first respondent 
further states that he has to date paid 
Rs. 400 of this amount of Rs, 700 and that 
only Rs. 300 remains due from him. 

The story of the appellant in regard to 
this settlement is somewhat different. His 
story is thata settlement for Rs. 800 was 
concluded. Rupees 100 was paid in cash, 
and the first respondent signeda promis- 
sory note forthe balance of Rs. 700 and 
at the same time it was agreed that the 
amount due on this promissory note should 
be discharged by the 30th Oztober, 1929, 
otherwise the respondents would be liable 
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to pay the full amount of damages sustain- 
ed by the appellants for the breach of con- 
tract, 

It is quite clear thata settlement did take 
placeand the main point for decision is 
whether it was agreed that the original 
cause of action should be revived if the 
first respondent failed to pay the amount 
due on the promissory note by the 30th 
October 1929, On this point appellant has 
not called any evidence in support of his 
story. He relies mainly cn the receipt 
(Ex. 5) given by him when the first respond- 
ent made one payment of Rs, 100 -but to 
my mind this receipt does not support his 
allegation, All that it states is that 
“Rs, 100 has been received and if the 
remaining money benot paid by the 30th.. 
October, 1929, I shall take legal remedy 
and realize.” This does not suggest that 
he will take legal steps to recover the 
amount due for the original breach of 
contract, but rather suggests to my mind, 
that he will realizə the balance due on 
the promissory note by process of law if 
payment is not made by the date named. 

I have no doubt that the first respondent 
did promise to pay up the amount due on 
the promissory note by the 30th October,1929, 
but I cannot hold that any agreement, that: 
the original cause of action, should be re- 
vived if he did not pay by that date, was 
entered into by the parties. 


It has been suggested on behalf of the 
appellant, that, as this new. agreement 
to accept Rs. 700 if paid by the 30th 
October, 1929, was entered into after the 
original contract had been breached in 
accordance with the decision of the 
Oaleutta High Court in the case of 
Monohar Koyal v. Thakur Das Nasker (1) 
there was no novaticn of the contract 
within the meaning of s. 62 of the Oon- 
tract Act, and that on the failure of the 
first respondent to perform his part of the 
fresh agreement, the remedy on the origin- 
al contract was revived. In my opinion 
this ruling does not apply to the present 
case, a8 the breach of the original con- 
tract had been completed, the shares had 
beén sold under the seller's remedy 
against the buyer, and the amount of loss 
had been ascertained by the seller, and 
consequently an ascertained debt was due 
by the buyer to the seller, and the remedy 
for breach of contract had been merged in 
this ascertained debt. l consider that 
8.63 of the Contract Act applies and that 


(1) 15 0.319, 
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the appellant on representations made to 
him by the first respondent agreed to ac- 
cept a portion in full satisfaction of the 
ascertained debt due to him. 

As regards the payments which have been 
made towards the amount of Rs, 700 which 
was due to be paid by the first respondent 
to the appellant on the promissory note, 
the first respondent alleges that he paid 
first Rs. ILC and subsequently Rs, 200 
that thesa amounts were duly endorsed 
on the promissory note and that further he 
paid a sum of Rs, 109and as the appel- 
lant had not got the promissory nots in 
his posseasion at that time, the appellant 
gave him the receipt (Ex. 5) 

Much stress has been laid on the fact that 
the first part of this receipt is notin the 
appellant's handwriting, while the second 
part is, and that the figures “300" in the 
firat part ofthe receipt showing that a 
sum of Rs. 300 remains due by the firat re- 
spondent to the appellant, appear to have 
been subsequently interpolated. To my 
mind the point is of little importance. The 
appellant ‘or more strictly his agent, who 
conducted this suit, admits that he destroy- 
ed the promissory note. This was an un- 
reasonable and probably a suspicious thing 
to do, and the result of his action in this 
regard is that every presumption in re- 
gard to the endorsements on this promis- 
sory note must be made against him. He 
admits that there was one endorsement for 
Re. 160on this promissory note and he merely 
denies the second endorsement of Rs. 200. 

I must hold against him, under the 
circumstances that he has himself destroy- 
ed the promissory note, that there was such 
an endorsement, and, therefore, that the 
first respondent had really paid a total 
sum of Ks.400 towards the amount of Rs. 700 
due by him. Inthe result the decision of the 
learned Chief Judge of the Small Oause 
Oourt was correct, and the appeal is dis- 
missed with costs, 


á, Appeal dismissed. 
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RANGOON HIGH COURT. 
Fiesr UIVIL APPEL No. 168 cr 1930. 
February 26, 1931, 
Present;—Sir Benjamin Herbert Heald, Kr., 
and Mr. Justice Sen. 

MAUNG PO NYUN AND anoTsER— 
APPELLANTS 
versus 
MA SAW TIN AND anorane— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 109, 
120—Suit by co-owner for partition—Decree not execut | 
ed—Suit for share of subsequent mesne profits—Limi- 
tatién—Possession of defendant, whether wrongful— 
Article applicable. 

The first respendent sued the first appellant in 
1923 for divorce, partition of properties and mesne 
profits,and a decreewas passed for divorce and a 
third share in the properties anda sixth share inthe 
mesne profits. Subsequently & suit was instituted 
in 1930 for a third share of the rents and 
profits, for 7 years from 1923 in respect of 
the one-third share which had been decreed in the 
previous suit. The properties in respect of which 
mesne profits were claimed were originally joint 
properties in possession of the appellant and no parti- 
tion had actually been effected according to the terms 
of the decree in the previous suit till date of the 
present suit; 

Held, that the suit was governed by Art. 120, 
Limitation Act, and it did not come under Art. 109, 
as the possession of the appellant at the date of suit 
was that ofa co-owner; nor did the ease fall under 
Art. 62 as none of the co-owners are entitled in 
respect of undivided land, to any specific part. 
[p. 512, col. 2.) 

Sankunni v. Govinda (2), relied on. 

Yerakola v. Yerakola (1), distinguished. 


First civil appeal against the decree of 
the District Court, Myaungmya, in Civil 
Regular Suit No. 30 of 1930. 

Mr, E, Hay, for the Appellants, ~ 

Mr. R.C. Banerjee, for the Respondents. 

JUDGMENT.—This is an appeal 
against the judgment and decree of the 
District Court of Myaungmya granting 
the respondents a preliminary decree 
declaring them to be entitled to a third 
share of the profits arising from proper- 
ties mentioned in the schedule to the 
plaint for .a period of 6 years together 
with interestat 9 per cent, for the amount 
that may be found due and costs of the 
suit and ordering a Commissioner to be 
appointed to take the necessary accounts. 

The facts giving rise to the present suit 
are as follows :— 

The first respondent sued the first ap- 
pellant for divorce, partition of properties 
and mesne profits for the years 1282 to 
1284 B.H., in Oivil Regular No. 27 of 
1923 of the District Court of Myaungmya 
andon the 13th December, 1923, obtained 
a decree for divorce end a third shsre in 
the properties anda sixth share in the 
mesne profits, The decree was confirmed 
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on appeal by the High Court on the 27th 
February, 1925, and the appeal to the 
Privy Council was dismissed on the 26th 
July, 1927, The first respondent sold her 
half share of the said decree to Maung 
Sein Po who in turn sold the same on 
the 10th of July, 1929, to the second 
respondent. The two respondents then 
filed the present suit against the first 
appellant and his wife for a third share 
of the rents and profits of the land men- 
tioned in the said schedule being those in 
respect of which the first .respondent had 
been given a decree in Civil Regular No. 
27 of 1923 awarding bera third share. 

The appellants raised the defence that the 
sales to Maung Sein Po and the second 
respondent are not valid in law, and, there- 
fore, the second respondent cannot sue as 
plaintiff and that the claim was barred by 
limitation as wellas by O.II, r.2, of the 
Code of Civil Procedure, . 

At the hearing of the appeal, the learned 
Advocate for the appellants only questioned 
the decree on the ground that the claim of 
the respondents was barred by limitation. 
The argument of the learned Advocate for 
the appellants is that the - respondents’ 
claim being for mesne profits, Art. 109 of 
the Limitation Act is applicable and that 
all claims to mesne profits for the period 
over three years preceding the suit are barr- 
ed. The suit was filed on the 30th of May, 1930, 
and the rents and profits claimed by the 
respondents are for the years 1923-24 to 
1929-30 a period of 7 years. Article 109 of 
the Limitation Act fixes 3 years as the 
period of limitation for euits “for profits of 
immoveable property belonging to the 
plaintiff which have been wrongfully 
received by the defendants.” 

It is contended on behalf of the appellants 
that after the decree in Oivil Regular No. 
27 of 1923 the appellants must be con- 
sidered to have been in wrongful possession 
of the properties in respect of which mesne 
profits are now claimed and, therefore, any 
rents and profits they have received in 
reapect of these lends must be held to have 
been wrongfully received. In support of 
this contention we have been referred to the 
case of Yerakola v. Yerakola (1). We are 
unable to see how the decision in this case 
supports the arguments of the learned 
Advocate for the appellants. There can be 
no doubt that the properties in respect of 
which mesne profits are claimed were 
originally. joint properties and in the 

(1) 71 Ind. Cas. 177; 45 M. 648; (1922) M. W. N. 215; 


30 M. L. T.279;42 M; L, J. 507; 15 L. W. 595; A. I. R. | 


1922 Mad. 150 (F. B.). 
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possession of the first appellant. 
admitted that on the date the suit was filed, 
that is 20th May, 1930, no partition had been 
effected under the terms of the decree in 
Civil Regular No. 27 of 1923. The claim for 
mesne profits is for the period 1923 24 to 
1929-30 and it is difficult to see how during 
this period the rents received by the appel- 
lants can besaid to have been wrongfully 
received. The possession of the appellants 
until actual partition was effected was in our 
opinion that of co-owner and assuch they 
were entitled to receive and recover the 
rents of the whole of the property and they 
cannot be eaid to have wrongfully received 
such rents and profits. 

The learned Advocate for the appellants 
next urges that if Art, 103 does not apply 
Art. 62 should be held to apply. This 
Article relates to suits for money payable 
by the defendant to the plaintiff, for money 
had and received by the defendant for the 
plaintiff's use. In our opinion in this case 
as the rents and profits are in respect of 
undivided lands none of the co-owners are 
entitled to any specific part and, therefore, 
rents received by the first appellant cannot 
in any sense be considered to be money 
payable by him tothe respondents as money 
received for their use. 

The learned Advecate for the respondents 
relies on thecaseof Sankunniv. Govinda 
(2) in support of his contention that Art. 120 
of the Limitation Act applies to the case. 
In our opinion the judgments ‘in this case 
though not dealing with exactly similar 
facts in this appeal do indicate that the only 
Article applicable is Art. 120. 

For the reasons stated above we hold 
that the possession of the appellents at the 
date of the suit was that of co-owners and 
that as such they were lawfully entitled to 
receive and recover the rents and profits 
and that neither Art. 109 nor Art, 62 of the 
Limitation Act is applicable. Article 120 
of the Limitation Act is a residuary Article 
and as there appears to be no Article in the 
Limitation Act which specifically covers a 
suit of this nature we agree with the learned 
Judge in holding that Art. 120 applies. 
The period of limitation under this Article . 
is 6 years and the learned District Judge 4 
has rightly passed a decree for aà third share 
of the profits fora period of 6 years and 
ordered accounts to be taken by a Commis- 
sioner. We accordingly dismiss the appeal 
with costa. ` 

A. Appeal dismissed. 


(2) 14 Ind. Cas. 254; 37 M. 381; 11 M. L, T.325; 
(1912) M. W. N. 516; 22 M. L. J. 485. 


It is - 
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ALLAHABAD HIGH COURT. 

Sgsoonp Givit APPRAL No. 1951 cr 1927, 

May 2, 1920. 
Present :—Mr. Justice Sen and Mr. 
Justice Niamatullab. 

Pandit GAURI SHANKAR SHARMA 
AND OTHERS— DEFENDANTS—APPRLLANTS 
versus 
THAKUR MEWA RAM-—PLAINTIFE — 

- — RESPONDENT, 

Practice—Appellate Court—New plea—Records of 
another case produced for particular purpose—Re- 
ference to record for other purposes legality of —Hindu 
Law—Joint family—Alienation by manager—Bona 
fide enquiry by creditor—Scopeof the doctrine. 

An Appellate Court is not justified in decreeing a 
claim on a footing wholly unwarranted by the plead- 
ings of the parties. [p. 515,col, 1.] 

In arguing their case legal practitioners must con- 
fine themselves to such documents as were produced 
by them and exhibited in the case. If the record of 
another case happens to be before the Court fora 
specific purpose, e. g., where the genuineness of a 
document on thse record of another case, of which a 
certified copy is produced inthe case, is denied and 
the record of that other case has to be summoned to 
formally produce the original and prove its genuine- 
ness, such record as a whole and its contents cannot 
be treated asevidence in the case for any purpose 
one the one for which it has been summoned. 
ibid. 
| The doctrine that the existence of legal necessity 
may beassumed from a representation to, and en- 
quiry made by, the money-lender, who acted in good 
faith in lending money to the father works fairly in 
practice, having regard to the difficulties which a 
money-lender has, in many cases, in ascertaining the 
truth or as to the existence or otherwise of legal 
necessity ; but it should not be unduly extended so 
as to warrant an assumption that, if an enquiry had 
been made, the money-lender could have discovered 
just those facts which would have convinced him of 
the existence of the necessity and could not have dis- 
covered some others which would have shown other- 
wise, [p.'517,col. 1.] 

Second appeal from a decree of the 
District Judge, Agra, dated the 10th of 
August, 1927, confirming that of the Subor- 
dinate Judge, Agra, dated the 9th of March, 
1927. : 

Mr. N. P, Asthana, for the Appellants. 

Messrs. P. L. Banerji and G. Agarwala, for 
the Respondent. 

JUDGMENT.—This is an appeal by 
defendants Nos, 2 to 6, sons and a grandson 
of Peshi Ram, from the decree of the learned 
District Judge of Agra upholding a decree 
of the Subordinate Judge of that district in 
a suit brought by Thakur Mewa Ram, the 
plaintifi-respondent, for recovery} of 
Rs. 2,450, being one-third of the amount 
dus under a mortgage-deed, dated the &th 


of August, 1913, executed by the aforesaid : 


Peshi Ram and his two brothers, Mitthu 
Lal and Shambhu Nath. The deed in suit 
was executed by the three brothers for 
Rs, 7,500, of which Rs, 1,500 left for pay- 


131—33 


GAURI SHANKAR SHARUA V. THAKUR MEWA RAM. 


513 
ment to certain prior mortgages- was ad- 
mittedly not paid by the mortgagees. The 
deed must, therefore, be assumed to be for 
a consideration of Rs. 6,000. The plaintiff 
gives credit for a payment of Rs. 3,237 made 
towards part satisfaction of the deed by the 
mortgagore, Mitthu Lal and Shambhu 
Nath have executed other deeds in favour 
of the plaintiff in respect of two-thirds of 
the amount due under the mortgage-ceed 
in suit. Theremaining one-third of what 
remained due under itis claimed by the 
plaintifi-respondent against the sons and 
grandson of Peshi Ram, who died ehortly 
after the institution of the suit. 

It was pleaded in defence that Peshi Ram 
and the defendants Nos, 2 to 6 were mem- 
bers of joint Hindu family to which the 
hypothecated property belonged, that there 
was no legal necessity forthe loan alleged 
to have been contracted by Peshi Ram and 
thatthe family property wes not liable to 
be sold in enforcement cf the mortgage- 
deed in suit. The contesting defendants 
went further and denied the passing of any 
consideration under the deed, 

” Two issues were set down for trial by the 
Court of first instance, riz., whether the 
deed in suit was for consideration, and 
whether the mortgeged property was an- 
cestral and, if so, whether Peshi Ram justi- 
fied in hypothecating the same. It has 
been found by both the Courts below that 
the deed in suit was for consideration, and 
this finding has not been challenged before 
us. Both the Courts below have likewise 
found that Peshi Ram had, under the cir- 
cumstances in which the loan was contract- 
ed, authority to contract it so as to bind 
the joint family property belonging to 
himself and the contesting defendents, As 
will presently appear, the grounds on which 


‘the two lower Oourts have proceeded are 


somewhat different, Both of them have, 
however, concurred in decreeing the plaint- 
iff's claim in full. Hence the present 
appeal, 

The principal question raised by the 
pleadings was whether there was legal 
necessity for the loan evidenced by the mort- 
gage-deed in suit and whether, in any care 
the plaintifi-mortgagee was eatirfied, on 
representations being made to him and 
after due enquiry, that there was legal 
necessity for the loan, though none in fact 
existed. It cannot be disputed that, if 
either of the two questions involved in the 
issue stated above is answered in the affirm- 
ative, the plaintiff-respondent’s suit must 


succeed, 
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The judgment of the learned District 
Judge appears to proceed on the finding 
that there was, in fact, legal necessity for 
the entire sum of Rs, 6,000, advanced under 
the deed. Prima facie, the finding of the 
learned Judge would have been conclusive 
in second appeal, were it notforthe reason 
that a new case has been made out thereby 
which is not warranted. by the pleadings 
and which took the defendants-appellants 
by surprise. We proceed to explain our 
view by carefully analysing the findings 
of the learned District Judge in the light 
of the pleadings in the case. 

The consideration of Rs. 6,000 claimed 
under the deed in suit, consists of five 
items as follows :— 

(1) Rs. 2,100, paid to Bhagwan Das and 
Pearsy Lal, who held a decree obtained by 
them in Suit No. 35 of 1921 against Sham- 
bhu Nath alone. 

(2) Rs. 3,260, paid to Sham Lal, who had 
obtained a decree in Suit No. 118 of 1912 in 
reality against Shambhu Nath alone,though 
the decree erroneously mentioned the 
names of Mitthu Lal and Peshi Ram among 
the judgment-debtors. 

(3) Re. 500, paid in satisfaction of a mort- 
gage executed by Raja Ram, the -father of 
Peshi Ram and grandfather of the appel- 
lants. It is not disputed before us that this 

- part of the consideration is recoverable from 
the appellants, having been taken for pay- 
ment of an ancestral debt binding on them. 

(4) Rs. 80, paid to the executant in cash 
before the execution of the deed in suit. 

(5) Re. 120, paid in cash before the Sub- 
Registrar at the time of the registration of 
the deed in suit. 

Except as regards the 3rd item of Rs. 500, 

. the appellants disputed their liability with 
regard to the entire consideration. 

As regards the 2nd item, which has been 

. considered first of all by the learned Dis- 
trict Judge, he observed that Peshi Ram 
was a Railway.servant and lived at different 
places, and his two brothers. remained in 
the village and had a family shop called by 
the name of Raja Ram-Shambhu Nath and 
had the landed property. Shambhu Nath 
as elder brother managed the property. 
Suit No. 118 of 1912 was on a ‘hundi’execut- 
ed by Shambhu Nath for money used to be 
given out as loans from the joint money- 
lending shop. A suit on a ‘hundi’ does not 
need to be brought against all the members 
of a joint Hindu family. The fact that 
Shambhu Nath, who alone executed the 
‘hundi’, was the only brother sued does not 
prove that the liability was a separate one, 
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The view takén by the learned District 
Judge, whether right or wrong, proceeds on 
the assumption that the three brothers, 
Peshi Ram, Shambhu Nath and Mitthu 
Lal,formed a joint Hindu family, which 
possessed a shop managed by Shambhu 
Nath, who executed a ‘hundi’ for purposes 
of the family business, and that the decree 
in Suit No. 118 of 1912 was passed on foot 
of such ‘hundi’. A reference to the plaint 
shows that the plaintiff-respondent did not 
allege, nor inténded to allege, the case 
which is involved in the finding of the 
learned District Judge quoted above. The 
only reference to the case of joint Hindu 
family is to be found in para. 6 of the plaint 
in which it is alleged that defendants Nos, 
2 to 6 “have connection with the property 
mortgaged. The debt in question was con- 
tracted for valid necessity.” In the succeed- 
ing paragraph itis alleged that “Pandit 
Peshi Ram, the principal executant, is dead, 
Defendants Nos. 2 to 5, his eons,and defend- 
ant No. 6, his grandson, are the heirs in pos- 
session of the property mortgaged”. It is 
quite clear that defendants Noe. 2 to6 were 
sued not as members of a joint Hindu 
family with their deceased father Peshi Ram, 
but as heirs. A passing reference to valid 
necessity probably made to anticipate a 
possible case to be set up in defence, is not, 
in our opinion, enough to make the plaint 


. one in a suit for enforcement of a liability 


incurred by the manager of a joint Hindu 
family consisting of all the descendants of 
Raja Ram. At best, the reference can be 


. considered to be to a joint Hindu family 


consisting of Peshi Ram and his own de- 
scendants. The written statement set up 
a joint family ofthis description. Peshi 
Ram, his sons and grandson are stated to 
be members of a joint Hindu family to 
which the property now owned by defend- 
ants Nos. 2 to-6 belonged. Accordingly, it 
was pleaded that Peshi Ram, the father and 
head of such joint family, could not con- 
tract a loan in the absence of legal necessi- 
ty. There is no trace in the plaint or any- 
where else of the allegation that Peshi Ram 
with his descendants formed ajoint Hindu 
family with his brothers Shambhu Nath 
and Mitthu Lal and their descendants. If 
such an allegation had been madein the 
plaint originally or any time subsequently, 
the defendants would, in all probability, 
have set up a complete separation between 
Peshi Ram and his brothers. - Indeed, the 
plaint itself affords sufficient indication of 
such being the case. Shambhu Nath‘ and 
Mitthu Lal are alleged in para, 5 of the 
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plaint to have undertaken the payment of 
two-thirds of the debt by executing separate 
deeds in favour of the plaintiff, leaving 
Peshi Ram to pay his one-third which is in 
suit and which was in fact due from Sham- 
bhu Nath. Itis important to note that he 
executed a deed of security or indemnity 
in- favour of Peshi Ram against any less 
resulting to him from joining with Sham- 
bhu Nath in executing the deedin suit. 
We have tried to ascertain from the 
Counsel as to whether such a case was set 
up by the plaintiff-respondent in the trial 
Oourt. They failed to enlighten us on 
the question, We havetried to ascertain it 
-for ourselves from the record and have been 
equally uneucceesful. Under these circum- 
stances, we are clearly of opinion that the 
learned District Judge was not justified in 
decreeing the plaintiff's claim on a footing 
wholly unwarranted by the pleadings of the 
parties. 

We are also unable to discover anything 
in the evidence of the plaintiff and his 
witnesses to warrant the supposition that 
there was a family shop, thata ‘hundi’ was 
executed by Shambbu Nath in course of 
the management of such shop and that the 
decree in Suit No. 118 of 1912 was obtained 
on foot thereof. The hundi being the 
foundation of Suit No. 118 of 1912 and 
having been executed by Shamhhu Nath as 
the manager of the shop, might have been 
obtained from the record of that case which 
happened to be before him fer some reason 
or other. It is not infrequently that we 
come across cases in which extraneous 
matter is relied on in deciding important 
questions arising between the parties, The 
legal practitioners in the mofussil are to 
understand clearly that in arguing their 
case they must confine themselves to such 
documents as were produced by them and 
exhibited in the case. If the record of 
another case happens to be before the 
Oourt for a specific purpose, e, g, where the 
genuineness of a document on the record of 
another case, ofwhich a certifiad copy is 
produced in the case, is denied and the 
record of that other case has to be summon- 
ed to formally produce the original and 
prove its genuineness, such record asa 
whole and its contents cannot be treated as 
- evidence in the case for any purpose other 
than the one for which it has been summ- 


oned, Sham Lal, who held the decree in 


Suit No. 118 of 1912, to which the 2nd 
item relates, was examined as a witness and 
stated that he could not say.if Shambhu 
Nath, ‘Mitthu Lal and Peshi Ram lived 
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jointly and that Shambhu Nath alone had 
executed the hundi in his favour on foot 
of which he obtained the aforesaid decree. 
He proceeded to say thathe did not know 
whether the business of the three brothers 
was joint. The learned District Judga does 
not refer to the evidence on which he 
based his conclusion. We have not been 
able to find any evidence bearing on 
that question other than that of Sham 
Lal, already referred to, which, on the 
face of it, does not support the finding 
of the learned Judge. The Oourt cf first 
instance held positively that ‘“Peshi Ram 
and his sons had nothing to do with” 
the 2nd item and that “their property 
cannot be liable for it.” Under these 
circumstances, we are of opinion that the 
assumption on which the conclusions of 
the learned Judge as regards the 2nd 
itme are based was not open to the 
in disregard of the 
pleadings and that, in any case, there is 
no evidence which warrants those circum- 
stances, 

With regard tothe Istitem of Rs. 2,100 
paid towards the satisfaction of the decree 
in favour of Bhagwan Das and Pearey 
Lal obtained in Suit No. 35 of 1912, the 
circumstances are peculiar. The aforesaid 
creditors instituted the suit against all the 
three brothers. . An objection was taken by 
Peshi Ram to his brother Mitthn Lal and 
himself being made liable. (‘re plaintiffs’ 
Pleader appearing in that case expressly 
exempted both of them. The decree, when 
it was formally drawn up, erroneously 
showed the names of all the three brothers 
as Judgment-debtors. By a petition, dated 
the 8th of July, 1913, apparently after the 
expiry of limitation for appsal, they pro- 
tested against their names being included 
in the decree and maintained that the 
decres-holder was “liable for perjury.” 
In spite of this, attachment was made of 
the property in which all the three brothers 
were interested on the lst of August, 1913, 
and they contracted theloanin question and 
executed the dead in suit on ths 8th of 
August, 1913, taking an indemnity bond 
from Shambhu Nath. Tne dscree was 
satisfied on the following day. Ths learned 
District Judge saya tast “eveaif Suit 
No. 35 of 1912 is considered to ba against 
Soambhu Nath alone, asimilar argument 
will apply,” i.e, Snhamboau Nath being 
the keat of tne family coutrassed the loan 
for family purposes. We havea already given 
our raasons for not accapting this eG 
Roaferring to tha evidenca of P. W. No, 4 
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Dal Chand, through whom the loan was 
contracted from the plaintiff, the learned 
Judge observes that “this witness says 
that Shambhu Nath caid that Raja Ram's 
property had been put up for eale and 
asked him to get the money, and he took 
them to plaintif.” Apparently the learned 
Judge thinks that arepresentation was made 
to the plaintiff as regards the necessity of 
the loan. Jithis isso, he seems to have 
affirmed the view of the trial Court. 
The follcwing is the relevant portion of the 
latter’s judgment on the point. 

“The facts that remained are that there 
was a decree (No. 35 of 1212) against Peshi 
Ram and Mitthu Leal and their property had 
been attached in execution of it, and they 
borrowed Rs, 2,100 to save the property from 
sale and got it paid by the plaintiff to the 
decree-holder. This is proved by the evi- 
dence of Dal Ohand, attesting witness of the 
deed in suit, as well as by documentary 
evidence referred to above. In the face of 
the decree and attachment in execution of 
it, and representation of the necessity by 
Peshi Ram and his brothers there was no 
need or occasion for the plaintiff to go be- 
hind the decree and make any enquiries into 
the legality or validity of the decree. In- 
stead of questioning the decree and attach- 
ment Peshi Ram and Mitthu Lal them- 
selves went with Shambhu Nath, borrowed 
money, executed the deed in suit, mortgaging 
their porperty jointly, and got the decretal 
money paid to the decree-holder by the 
plaintiff; It was sufficient for the plaintiff 
to see that there wasa decree against all 
the brothers, in execution of which their 
property had been attached; An analogy 
forit might be found in the case in which 
the money borrowed might not be spent 
on any valid necessity but about which 
the creditor has satisfied himself by making 
enquiries. Ifa creditor does so, the mort- 
gage in his favour will be binding on the 
sons of the mortgagor. Even the real ex- 
istence of an alleged sufficient and reasona- 
ble credited necessity is not a condition pre- 
cedent of the validity of'a charge.” 

So far as the ‘proposition of law implied 
in the observations of the learned Sub- 
ordinate Judge quoted above is concerned, 
it is unexcepticnable. We have said so in 
an earlier part of the judgment. The 
learned Subordinate Judge is obviously 
not prepared to find as a fact that the 
appellants’ father, Pesh Ram, was justified 
in contracting the loan by any actual legal 
necessity. But he seems to proceed on the 
well-known ground that if on a representa- 


wa 


GAURI SHANKAR SHARMA v: THAKUR MEWA RAH, 


1311. 6.1934 


tion made to the creditor who makes en- 
quiries into thenecessity of the lean and 
being satisfied with the exietence thereof 
he lends money to the father in a joint 
Hindu family, believing in good faith that 
the necessity for the loan existed, though, 
in fact, it did not, the sons and grandsons 
are bound to pay the dabt thus advanced 
by him (the creditor), The only two wit- 
nesses referred to by the learned Subordinate 
Judge as regards the representation made 
to, and enquiries made by the plaintiff, are 
Dal Oband and the plaintiff himself. We 
have carefully read the evidence of both 
these witnesses and are struck by the re- 
markable absence of all reference to any 
representation having been made to the 
plaintiff or to any enquiry of any kind 
having been made by him on the subject. 
If there had been any evidence of such re- 
presentation and enquiry, however meagre, 
we would not have interfered with the 
finding cffact in second appeal; but we 
are constrained to find that there is a total 
absence of it. The whole of the plaintiff's 
evidence in examination-in-chief is quoted 
below:— 

“Peshi Ram, Mitthu Lal and Shambhu 
Nath executed a deed for Rs. 7,500. I paid 
Rs. 80 to them for expences of execution 
before registration and Rs. 120 before the 
Sub-Registrar. I paid Rs. 2,100 on account 
of the decree of Pearey Lal and Bhagwan 
Das, end Rs. 3,200 to Sham Lal decree- 
holder. Outof Res. 2,000 left with me for 
Sobha Ram and Mewa Ram I paid Res. 500 
to them. The executant lived jointly at 
the time. Shambhu Nath was the eldest 
member and manager. 4/89 shovn to me 
was executed by Sham Lal, A/9U by Bhagwen ~ 
Das and Fesrey Lal, A/91 by Sobha Ram 
Mewa Ram and these receipts bear the exe- 
cutants’ signatures.” 

Nothing has been elicited in cross examina- 
tion to add to his evidence. It will appear 
from the quotation made above that the 
plaintiff is silent and regards any repre- 
sentation having been made to him or as 
to any enquiry made by him. He merely 
depores to having advanced certain sums 
either to the executants or towards the 
satisfaction of decrees and prior debts, for 
which he obtained receipts. 

Plaintiff witness Dal Chand, the only 
other witness relied on by the learned Sub- 
ordinate Judge, stated as follows:— 

“Peshi Ram, Mitthu Laland Shambhu 
Nath executed the deed to the plaintiff. I 
witnessed Sham Lal's- receipt: Re. 2,100 was 
paid to Bhagwan Das and Pearey Lalin my 
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presence. Rs. 500 was paid to Sobha Ram 
and Mewa Ram and Mul Chand in my. 
presence. I witnessed the receipts A/89, 
A/90 and A/91 shown tome. Peshi Ram, 
Shambhu Nath and Mitthu Lal lived joint- 
ly when the deed in suit was executed. I 
am ‘pattidar’ of Shambhu Nath. Shambhu 
Nath had told (me) that Raja Ram’s proper- 
ty had been put up for sale, and asked me 
to get him money. I took Mitthu Lal and 
Peshi Ram to the plaintiff and asked him 
for the money. The plaintiff paid out and 
got the property mortgaged. Money was 
borrowed from the plaintiff to save the 
property from gale.” 


` The above is the whole of his evidence 
in examination-in-chief. The cross examina- 
tion, which is meagre does not in any 
way add to the value of the evidence in 
chief, As in case of the plaintiff, this wit- 
ness is also silent on the question of repre. 
sentations having been made to the plaintiff 
or enquiries made by him. It may be 
that Shambhu Nath said something to the 
witness himselfand sought his intervention. 
As to whether Shambhu Nath, much less 
Peshi Ram, the appellants predecessor, 
made any representation to the plaintiff or 
whether the. plaintiff himself made any en- 
quiry and discovered that the family prop- 
erty belonging to Peshi Ram and his eons 
had been attached in execution of a decree 
to which ex facie. Peshi Ram was a party 
and as to whether the plaintiff was or was 
not aware of the fact that Peshi Rim and 
Mitthu Lal had been exempted, the decree 
erroneously showing their names, are facts 
as to which there is no evidence, The 
doctrine that the existence of legal necessi- 
ty may be assumed from a representation 
to, and enquiry made by the money lender, 
who acted in good faith in lending money 
to the father works fairly in practice, having 
regard to the difficulties which a money- 
lender has, in many cases, in ascertaining 
the truth or as to the existence or otherwise 
of legal necessity; but it should not be 
unduly extended so as to warrant an as- 
sumption that, if an enquiry had been made, 
the money-lender could have discovered 
just thore facts which would have convinced 
him of the existence of the necessity and 
could not have discovered some others 
‘which -would have shown otherwise. 
We cannot assume that if the plaintiff 
had made enquiries, he would hava 
discovered that a decree prima facie 
against all the three brothers existed 
and that the property belonging to them 
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was under attachment; but that he would 
not have been able to discover that Peshi 
Ram and Mitthu Lal had been exempted 
from liability and that by a palpable error 
in the decree Peshi Ram and Mitthu Lal 
were shown among the judgment-debtors, 
an error which, if due toa similar error in 
the judgment or order of the Court could 
be easily rectified at any time under s, 152 
of the Oode of Oivil Procedure. If the 
plaintiff had stated that a representation of 
necessity was made to him, that he made 
enquiries and found that there was a decree 
and attachment but that, in spite of reason- 
able enquiries, he failed to discover that 
Mitthu Lal and Peshi Ram had been ex- 
empted, matters would hava stood different- 
ly. As already stated we cannot assume this 
in the absence of evidence, particularly that 
of the plaintiff himself, who gave his evi- 
dence but refrained from making any 
statement on the point. For these reasons 
we hold that the validity of such part of 
the consideration as is represented by the 
first item has not been made out. 

As regards the 4th and 5th items, i.e, 
cash payments before and at the time of 
registration there is likewise no relevant 
evidence. All that the plaintiff and Dal 
Ohand say about them is that they were 
borrowed for certain purpozes, As to 
whether they were in fact borrowed for 
those purposes or that there was a reason- 
ably credited necessity for thoss cums on 
representation made toany enquiry made by 
the plaintiff, there is no evidence whatever, 

The result is that the mortgage deed in 
suit is not binding on the appellants, ex- 
cept tothe extent of one-third of Rs, 500. 
Accordingly we allow this appeal and mo- 
dify the decree passed by the Courts below 
so as to limit them to one-third of Rs, 510 
with interest at the contractual rate, Let 
a fresh decree be prepared, under O, XXXIV, 
r. 5 of the Code of Civil P.ocedure. Inter- 
est after the date fixed for payment shall 
run at the rate of 6 per cent. per annum 
till realization. Parties shall receive and 
pay costs in all the Courts in proportion to 
success and failure. Oosts in this Court 
will include Oounsel’s fees on the higher 


scale, 
A Appeal allowed, 
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ALLAHABAD HIGH COURT. 
BEGOND OIVIL APPEAL No. 209 oF 1929, 
January 26, 1931, 

Present:—Mr. Justice Sen. - 
Musammat BITANA —DEFENDANT— 
APPELLANT 
versus 
SHANKER LAL—Ptaintirr— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 105, O. 
XLIII, r. 1—Review--Appeal from revised decree— 
Power of Appellate Court to set aside order granting 
review—‘A ffecting the decision of the case,’ meaning of. 

In hearing an appeal from the revised decree passed 
after the granting of a review, the Appellate Court 
has no power tojrevise the order granting review. [p. 
518, col. 2; p. 519, col. 1.) 

The granting of a review is not a proceeding ‘affect- 
ing the decision of the case’ within the meaning of s. 
105, Oivil Procedure Code, but only a proceeding 
which ensures a trial on the merits. [p. 518, col. 2.] 


Second appeal from a decision of the Dis- 
trict Judge, Shahjahanpur, dated the 18th 
May, 1628, 

Messrs, S. B, Johari and S. N. Chaube, for 
the Appellant. 

Mr. Harnandan Prasad, for the Respond- 
ent. : 


_ JUBGMENT.—Shanker Lal, plaint- 
iff respondent instituted a suit in -hig 
capacity asa co-sharer against Musammat 
Bitana, the lambardar for his share of 
profits under s. 164 of Act II of 1901. The 
suit not having been contested, an ex parte 
decree was passed in favour ofthe plaintiff 
on the 30th September, 1926, No appeal 
wes preferred from this decree. No ap- 
plication was made under O. IK, r, 13 of 
the Oode of Oivil Procedure for setting 
aside the ex parte decree, An application 
for review of judgment was made on the 
4th of January, 1927. This review was 
granted on the 380th May, 1927. . 

Under the Oode of Oivil Procedure no 
appeal lies from an order rejecting aa 
application for review of judgment, but 
an order granting an application for 
review is expressly appealable (vide O. 
XLIII, r.i (w) of the Oode of Civil Pro- 
cedure), For reasons unexplained, no 
appeal was preferred by Shanker Lal from 
this order. In the meantime, the trial of 
the suit proceeded on the merits anda 
decree was passed on the 29th of August, 
1927. In the view of the trial Court the 
plaintiff was entitled to a decree upon actual 
collections but not on gross rental, Shanker 
Lal preferred an appeal to the learned 
District Judge from the decree, dated the 
29th of August, 1927. He set forth as a 
ground of- objection in the memorandum 
of appeal that the Assistant Collector had 
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acted illegally in the exercise of his jurisdic- 
tion in granting a review, by his order 
dated the 30th of May, 1927. 

The powers of an Appellate Court to 
entertain an appeal from an order grant- 
ing the review are limited. Order XLIII, 
T. 1 (w) must be read subject to the limita- 
tions imposed by O. XLVII, r.7 (1) of the 
Oode of Civil Procedure. The learned 
District Judge held that review had been 
granted by the trial Court upon insuff- 
cient grounds, It, therefore, reversed the 
order dated the 30th of May, 1927, and re- 
stored the ex parte decree which had been 
passed on the 30th September, 1926, 

Mr, Johari on behalf of the defendant 
contends that the learned District Judge 
in hearing an appeal from the final decree 
had no power to reverse the order granting 
the review dated the 30th of May, 1927. 

Section 105 (1) of the Oode of Civil 
Procedure runs as follows:—“Save as 
otherwise expressly provided no appeal 
shall lie from an order msde by a Oourt 
in the exercise of its original or appellate 
jurisdiction; but where a decreeis appeal- 
ed from any error, defect or irregularity 
in any order affecting the decision of the 
case, may be set forth as a ground of 
objection in the memorandum of appeal.” 
According to the natural and gram- 
matical conatruction of the section, a 
ground of objection can be preferred not 
from the order but from any error, defect 
orirregularity in any order. It was not, 
therefore, within the competence of the 
learned District Judge to reverse the order 
which not under appeal before him. Further, 
in avy view, it was not within his com- 
petence to set at nought an order except 
where there was an error, defect or ir- 
regularity affecting the decision of the case. 
It has been ruled by this Oourt ina long 
series of cases that the words “affecting the 
decision of the case’ mean affecting the 
decision of the case on the merits. The 
proeseding before the Assistant Collector 
in connection with the application for 
review was one which was distinct from 
and independent of the suititself. There 
was nothing in common between the pro- 
ceedings which came into existence by 
reason of the review being granted. The 
granting. of the review was not a 
proceeding affecting the merits but was a 
procseding which ensured the hearing 
or the trial of the suit upon the 
merits. I am clearly of opinion that the 
learned District Judge has acted illegal- 
ly in the exercise of his jurisdiction in- 
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entertaining the plea as regards the com- 
petency of the order, dated the 30th of 
May, 1927, while hearing an appeal from 
aaa decree, dated the 29th of August, ` 
927. 

1 accordingly allow this appeal, set aside | 
the order of the Oourt below. As the 
appeal has been disposed of ona preli-: 
minary point, I remand the appeal to the- 
lower Appellate Court for disposal accord- 
ing to law. 

Costs here and heretofore will abide the 
event. : 
A. Appeal allowed; 
Case remanded. 


ALLAHABAD HIGH COURT. 

LETTERS PATENT Appeal No, 176 or 1929. 

April 4, 1980. 
Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet. 
PITTAM SINGH AND oTHE: 8--DBFENDANTS 
— APPELLANTS 
VETSUS 
HUKUM SINGH anp oTarrs— 

PLAINTIFF3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r, l—Review—'Discovery of new and important matter.’ 

There was dispute between A and B in regard 
to certain khasra numbers, A brought a suit against 
B. The suit was dismissed in appeal and a second 
appeal therefrom wasalso dismissed in November 
1928. Meanwhile B had instituted a suit against 
A for the same property in another Court. This suit 
also was dismissed in appeal. B preferred a second 
appeal which was dismissed under O. XLI, r. 11 
on the 18th July, 1927, without sending notice to 
A. A subsequently applied for review of the judg- 
ment dismissing his second appeal, alleging that he 
was not aware at the time of the hearing of his 
second appeal that B’s second appeal had been dis- 
missed : 

Held, that the grounds allegedfor review did come 
under the words of that order, “from the discovery of 
new and important matter which by the exercise of 
due diligence was not within his knowledge or could 
not be produced by him at the time when the decree 
was passed" and the case fell within the purview of 
O. XLVII, r. 1. 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Boys, dated the 19th of 
April, 1929, 

Mr. A. P. Pandey, for the Appellants. 

J UDGMENT.—This is a Letters Patent 
Appeal by Pittam ` Singh and others, 
defendants, against the judgment of a 
learned single Judge of this Uourt passed 
on 19th April, 1929, in review of this former 
judgment in second appeal passed on 6:h 
November, 1928, The facts are that there 
is a dispute in regard to two khasra num- 
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bers between the parties Hukum Singh on 
the one side and Pittam Bingh on the 
other. Hukum Singh brought a Suit No. 
109 of 1925 in the Oourt of the Munsif 
and obtained a decree, but the Court of first 
appeal dismissed thesuitof Hukum Singh 
and the learned single Judge of this 
Court dismissed the appeal of Hukum 
Singh on 6th November, 1928. Meanwhile 
Pittam Singh had brought a suit in the 
Court of the Subordinate Judge for the 
same two numbers, Suit No. 599 of 1925, 
in which he obtained a decree but the 


. lower Appellate Court dismissed the suit 


and there was a second appeal filed by 
Pittam Singh, No. 913 of 1927, That second 
appeal of Pittam Singh came before a 
Bench of two Judges of this Court on the 
18th of July, 1927, and was dismissed under 
O. XLI, r. 11. Of that proceeding no 
notice was necessary to Hukum Singh, 
Consequently when the appeal of Hukum 
Singh was argued before the learned single 
Judge of this Oourt in November, 1928, 
Hukum Singh being unaware of the dis- 
missal of Pitam Singh's appeal as dis- 
closed ina his affidavit, did not bring the 
fact to the notice of the learned single 
Judge. It has been suggested that the 
affidavit of Hukum Singh is falseon the 
point and that he must have known that 
theapreal of Pittam Singh was dismissed. 
If that had been so, we cannot conceive of 
any reason why Hukum Singh would not 
have brought the fact of the appeal of 
Pittam Singh having been dismiesed, to the 
notics cf the learned single Judge. 

Accordingly we consider that the learned 
stngle Judge was correct in accepting the 
affidavit cf Hukum Singh on this point. 
The learned single Judge, following tke 
decision of a Benchof this Court that the 
factsalleged did not constitute adverse 
possession on the part of Pittam Singh, 
allowed the appeal of Hukum Singh in the 
judgment which is now under Letters 
Patent Appeal. 

It was urged by the learned Oounsel 
for the appellants Pittam Singh, etc., that 
the facts alleged in his affidavit by Hukum 
Singh would not bring his case under O. 
XLVII, r. 1. We consider that the ground 
which he alleged did come under the words 
of that order, “from the discovery of new 
and important matter which by the exercise 
of due diligence was not within his know- 
ledge or could not be produced by him at 
the time when the decree was passed and 
the order made”. Accordingly we consider 
that the judgment of the learned single 
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Judge of this Court in review wasa correct 
judgment and we dismiss this Letters Patent 
Appeal with costs, 


A, Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Frest Orvin Apesat No. 3320F 1927, 
f January 21, 1931, 
Present :—Justice Sir Shah Muhammad 
Sulaiman, Krt., and Mr. Justice Young. 
BHULLAN AND OTHERS—PLAINTIFF3— 
APPELLANTS 


versus 
BAOHOHA KUNBI AND 0TEERS— 
DEFENDANTS—RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 60, 62 
—Mortgage—Redemption—Provision for redemption 
after 59 years on particular day—Clog on redemption 
—Applicability of doctrine of clog in India. 

Where a usufructuary mortgage. contained a clause 
which ran as follows: “Should we, the executants, 
or our heirs wish to get the property redeemed and 
pay the principal amount in a lump sum after 59 years 
on Jeth Sudi Puranmashi of the 60th year, then the 
property shall be redeemed. Should we, the execu- 
tants, or our heirs wish to get the property redeemed 
within 60 or after 60 years, then the property shall 
not be redeemed” : 

Held, that the condition amounted to a complete 
clog on the equity of redemption and was void. jp. 
521, col. 2.] 

The ‘term' of the mortgage referred to in ss. 60 and 
62, Transfer of Property Act, must mean a term which 
is enforceable ina Court of Law. If the combined 
effect of the long term and other covenants in the 
deed is to make ita clog which a Court can ignore 
and treat as being enforceable, it would not be the 
terms contemplated by these sections. [p. 522, col, 


2. 

AE Singh v. Bijat Singh (3) and Rajai 
Singh v. Randhir Singh (4), relied on. 

Fateh Mohd v. Ram Dayal Singh (5) and other cases, 
referred to. i 


First appeal from a decision of the Addai- 
tional Subordinate Judge, Benares, dated 
the 14th of April, 1927, 

Mr. K. Verma, for the Appellants. 

Messrs. P. L. Banerjee, and S. Majid Ali, 
for the Respondents. 


JUDGMENT. 

Young, J.—This is an appeal arising 
out of a suit for redemption ofa usufructu- 
ary mortgage dated the 19th January, 
1898, The plaintiffs are the sons of one of 
the original mortgagors, and the defendant 
No, 1 is a transferee from the original mort- 
gagee, having purchased the mortgagee 
rights on the 8rd May, 1913.° The defance 
was that the suit was premature, The 
learned Judge in the Oourt below has held 
that the suit is premature, and has dis- 
missed it. j 
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The mortgage-deed itself isa peculiar 
document. The main point in the deed 
which has been discussed here on appeal 
is contained in cl. 4, which reads as fol- 
lows :—“Should we, the executants, or our 
heirs wishto get the property redeemed 
and pay the principal amount in a lump 
sum after 59 years on Jeth Sudi Puran- 
mashi of the 60th year, then the property 
shall be redeemed. Should we, the execu- 
tante, orour heirs wish to get the prop- 
erty redeemed within (0 or after 
60 years, then the property shall not be 
redeemed.” The meaning of this clause 
clearly is, and it is so admitted by both 
the appellants and the respondents, that 
the mortgagors could only redeem the 
property mortgaged onone day during the 
60th year, and if they so failed to redeem 
the property on the particular day, their 
tight of redemption should be for ever 
extinguished. It is argued on the part of 
the appellants that such a condition is 
void, being contrary tothe whole principle 
of mortgages in that it amounts toa clog 
on the equity of redemption. On the 
other hand, the respondents argue that 
es. 60 and 62 (b) of the Transfer of Property 
Act, which give the right of redemption, 
must be construed in accordance with the 
terms of those sections, and that the atrict 
reading of thogs sections makes it clear that 
the dcctrine of clog on the ¢quity of 
rederption which applies in Englend, 
docs nct apply in Incia where the law of 
mortgsge is regulaied by Statute, 

There can be no doubt whatever that the 
condition referred to in cl.4 of the deed 
dos gmcunt toas complete a clog on the 
equity as it is pcssible to imagine, One 
day €0 years hence the mortgagore, or 
rather their grandsons, might easily have 
forgot'en the perticular day. The mort- 
gagee himself would probably mskeit con- 
venient to be absent from his village, and 
generally the result of this term must be 
thatto all intents and purposes the mort- 
gage is irredeemable. If this case was 
considered in England, there would be no 
difficulty whatever in deciding it. Inthe 
words of Andrews, J., in Browne v. Ryan (1) 
which were approved and adopted by 
Collins, M. R , in. Jarrah Timber and Wood 
Paving Corporation, Ltd, v. Samuel (2) it 
was laid down that “in every mortgage a 
condition is implied by law that the bor- 
rower has the right, on repayment of the 
mortgage debt and the payment or dis. 

(1) (1901) 2 I. R. 653 at p. 667. 

(2) (1903) 2 Ch.1 at p. 7a 
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charge of interest or other obligations up 
to date and coats, to get back his property 
free from every obligation arising out of 
the mortgage; and any agreement or stipu- 
lation forming part of the mortgage 
bargain which attempts to exclude, evade 
or hamper this right-is void in so far as 
it would, if held good, have this effect.” 
The right to redeem, however, in England 


is always held to be subject to any reason- ` 


able postponement or condition for the bene- 
fit of the mortgagee. If we were adminis- 
tering the English Law, there would be no 
difficulty in saying that this clause isa 
clogon the equity and is void and_that 
the appeal must, therefore, succeed. There 
have been cases in this Oourt where the 
Court has interfered with the contract bet- 
ween the parties and have declared that a 
clog is void in India, See Sarbadawan 
Singh v. Bijat Singh (3) and Rajat Singh v. 
Randhir Singh (4), The latter case espe- 
cially is onall fours with the present case. 
In that case the mortgage was for 82 years 
and only one day, at the expiration of the 
term, was allowed for redemption. Two 
learned Judges of this Oourt held that 
that wasaclogon the equity of redemp- 
tion and was not enforceable. On the 
other hand, several cases have been quoted 
to us showing that various Oourts in 
Allahabad and elsewhere have held that 
periods varying from £0 years up to 150 
years for repayment of money, were enforce- 
able. Butin noneof those cases was the 
doctrine of a clog on the equity argued 
or discussed. We could, no doubt, follow 
the decision of this Courtin Rajat Singh v. 
Randhir Singh (4), But it is to be noted 
that in caseg, not only decided in this Court 
but in other Courts, there does not soem to 
have been either argued or discussed the 
question of the effect of ss. 60 and 62 of the 
Transfer of Property Aci. If the terms of 
this Act are clear and precise, itis obvicus 
that noequitable doctrine can override the 
terms of the Statute. It is necessary, 
therefore, to see if there is anything in the 
Transfer of Property Act which makes it 
impossible for us to use the equitable 
doctrine ofaclog on the equity. Section 
60 enacts that “at any time after the principal 
money has become payable, the mortgagor 
hasa right to require the mortgagee to 
deliver the mortgage-deed and all dccu- 


(3) 24 Ind. Cas. 705; 36 A. 551; 12 A. L. J. 927, 
(4) 87 Ind, Qas. 30; A. I. R. 1925 All, 643; L. R. 6 
A. 311 Oiv. 
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(b) enacts that “in the case of a usufructu- 
ary mortgage, the mortgagor hasa right 
to recover possession of the property when 
the term, if any, prescribed for the pay- 
ment of the mortgage money has expired.” 
It is argued on behalf of the respondents 
that reading these two clauses together 
the result is thatin the case of a usufructu- 
ary mortgage,as in this case, the right to 
redeem by Statute only arises when the 
term prescribed for in the deed has expired, 
and that theterm in this deed is 59 years 
and as it has not expired, there is not, and 
cannot be, any right toredeem. If these 
two sections of the Act did, indeed, mean 
thie, it would be clear that the doctrine of 
aclogon the equity could not poseibly 
apply toIndia where there was a term 
fixed in the desd itself, however, long that 
term might happen to be. If, for instance, 
it was expressed in the deed that the pro- 
perty could only be redeemed after a 
thousand years, that term would have to 
be enforced. Inmy view, it is impossible 
to construe these two sections in the above 
manner, it isimpossible to consider that 
the Legislature in passing this Act could 
have meant to enactanything which would 
completely defeat the right to redeem, for 
it is clear that if redemption was postponed 
for the term of a thousand years,it would 
be equivalent to say that the mortgage 
was irredeemable, At any rate, before 
one could construe the sections in that 
manner, one would have to be satisfied that 
the Legislature had expressed ite intention 
in the clearest possible terms. In my 
opinion, these two sections, when read 
with s. 58o0f the same Act, make it reascn- 
ably clear that the word ‘term’ in s. 62 (b) 
must be read to mean a reasonable term or 
a term which does not amount to a denial 
of the right to redeem. Section 08, which 
defines a mortgage, is as follows :—“A 
mortgage isthe transfer of an interest in 
specific immoveable property for the pur- 
pose of securing the payment of money 
advanced or to be advanced by way of loan.” 
The condition in this mortgage would mean 
that a document which is called a mortgage 
could not possibly be a mortgage within the 
meaning of s. 58, because it provides, as I 
have already stated, that the property should 
never in effect be redeemed, Also, this 
particular deed could not be for the pur- 
poseof securing the payment of money, 
when the terms of the deed itself made it 
impossible that that money should ever be 
paid. In my opinion, therefore, s, 60 and 
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8. 62, being read with the definition of s. 58, 
and it being possible to reconcile .the three 
sections, come to this, that in the case of a 
usufructuary mortgage, the right to redeem 
the property arises when the term is one 
thatis reasonable and enforceable 
that is,is not void because it amounts toa 
clog on the equity. 
allow the appeal. 


Sulaiman, J.—I concur in the conclu- 
sion of my learned brother, but would like 
to add a few words, A mortgage is essen- 
tially a transaction of loan for the payment 
of which security is offered. This idea is 
embodied in its definition as contained in 
8. 58 (a), Transfer of Property Act. If 
money is advanced by way of loan and a 
transfer of interest in immoveable property 
is effected for the purpose of securing its 
payment, the essential idea is the payment 
of the loan, This necessarily involves the 
right toredeem the property. The mort- 
gagee, onthe other hand, is entitled to 
sufficient security for the repayment of 
the loan, There canbe no doubt that the 
Oourts of Equity in England have always 
given relief to a mortgagor where he 
attempted to contract out of his right to 
redeem and the bargain was found to be 
harsh and unconscionable, As pointed out 
by my learned brother, this case, ifit arose 
in England, would create no difficulty and 
the suit would not be thrown out as being 
premature, The Oovris in England would 
not enforce any restriction or fetter on the 
right of redemption which amcunts toa 
clog. The equity Judges looked not at 
what was technically the form, but at what 
was really the substance of the transaction, 
and consistently refused to give effect to 
covenants which unreasonably delayed or 
defeated redemption as fetters or clogs 
we they treated as absolutely null and 
void. . 

The first question is whether in spite of 
the codification of the law the doctrine of 
a clog on the equity of redemption is at all 
applicable in India. If the very essence of 
& mortgage is the repayment of the loan for 
which security has been offered, then the 
right to redeem must exist and the mort. 
gagor cannot contract himself out of such 
aright. Ifsucha contract were allowed, 
the transaction would cease to be a mort. 
gage. There is plenty of authority that 
the Oourts in India have applied the 
doctrine of clog on the equity of redemp- 
tion. I shall refer to some of the cases of 
this Court later, 
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If the Indian Courts, which are both: 
Courts of Law and of Equity, - have power 
to interfere and protect the right of a 
mortgagor toredeem in spite of an express 
contract which makes it nugatory, then 
the only question would be whether the 
present case isa fit one for such interfer- 
ence, | 


So-far as the covenant for pesiponing 


. the redemption for a long term is concern- 


ed, some difficulty is created by the langu- 

ageofss..60 and 62 of the Transfer of 

Property Act. Under s. 60, 8 mortgagor 

is giventherightto redeem at any timeafter 

the principal money has become payable, . 
Unders. 62 in the caseofa usufractuary mort- 

gagewhere the mortgagee is authorised to pay 

himself from rents and profits the interest 

and the principal money, the mortgagor has 

aright to recover possession when the 
term (if any) prescribed for the payment of. 
the mortgage-money has expired. Prima 

facie it would appear that if the mortgage- ' 
deed contains an expresa covenant that 
the money will not become payable before 
the expiry of a fixed period, howsoever long, 
or that therightto redeem will come into 
existence only after the expiry of that 
period, the mortgagor's right to claim 
pcszession before that term has expired 
would not be conferred on him by either 
of these two sections. 

On the other hand, it seems that the term 
of * the mortgage referred to in there 
sections must mean a term which is enforce- 
able ina Court of Law. if the combined 
effect of the longterm and other coven: nts 
in thedeed is to make ita clog which 
a Court can ignore and treat as being 
enforceable, it would not be the term con- 
templated by thesesections. I am, there- 
fore, not prepared to say that a mere 
unreasonably long period of the term by 
itself would necessarily be sufficient for 
an Indian Court to override the express 
contract. At thesame time,I would not 
like to commit myself that a long terin, say 
of a ihousand years, would not by itself 
suffice. 


There are no doubt several cages of the 
other High Oourte, in which it has been 
laid down that the mere length of the 
term for redemption does not amount to a 
clogon the equity of redemption, In 
some of those casesit was assumed that 
if there had been a clog on the redemption, 
the Oourt might have interfered. On the 
other hand the Ohief Court of Oudy 
following previous cases has held in Fateh 
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Mohd. v. Ram Dayal Singh (5) that a long 
term of years may itself amount toa clog. 
I consider it unnecessary to refer to 
cases of the other High Oourts. I would, 
however, briefly refer to the cases of this 
Court which have been cited before us, and 
which relate to mortgagesexecuted after 
ee passing of the Transfer of Property 
ct. 

In Ram Prasad v, Jagrup (6) it was 
held that a covenant in a mortgage-deed 
fixing 58 years for the mortgagor to 
redeem the mortgaged property was not, in 
the absence of fraud or duress, hard and 
unconscionable, But even in that case it 
was conceded that if a covenant were harsh 
or unconscionable, the Court might refuse 
to enforce it. 

In the case of Rambaran Singh v. Ramber 
Singh (7) a single Judge of this Oourt 
held that where in a usufructuary mortgage 
there was a stipulation thatithe mortgagor 
could redesm on the expiry of 13 years 
and that if he failed to do so, the mortgage 
would hold good for another period of 13 
years, andthe mortgagor did not redeem 
at the expiry of the first 13 years but 
brought a suit to redeem about a year after 
the expiry of the first termof years, the 
suit was premature. In view of the pro- 
nouncement of their Lordships of the 
Privy Council in the case of Bakhtawar 
Begam v. Husaini Khanum (8), the sound- 
ness of this decision may now be doubted. 
Where the first term fixed for payment has 
expired -andjthe right’ to redeem has 
accrued thestatutory right of relemption 
under s.60 cannot ba destroyed by any 
covenant to the contrary entsred in the 
deed. 

In the case of Sarbadawan Singh v. 
Bijai Singh (3) mortgage was made for 
40 years and a provision was inserted in 
the deed fixing a particular day on which 
it was to be redeemed, failing which the 
mortgage was to be redeemed for another 
term of 40 years. The learned Judges held 
that the provision was designed to make 
redemption very difficult, if not impossible, 
and should not be enforced,- On page 929* 
they pointed out that to givea man one day 
only in 80 years on which he may redeem 


(5) 102 Ind. Oas. 160; 2 Luck. 588; 4 O. W. N. 502; 
A.I. R.1927 Oudh 224. 

(6) 15 Ind. Oas. 880; 10 A. L. J. 157. 

(7) 10 Ind. Cas. 243. 

(8) 23 Ind. Oas. 355; 36 A 195; 18 C. W. N. 586; 26 M. 
L. J. 474; 12 A. L. J. 473; 19 O. L. J. 477; (1914) M. W. 
N. 411; 15 M. DL. T. 389; 16 Bom. L. R. 344; 1 L, W.813; 
411. A,8t (P.O). 

*Page of 12 A, L, JAH] 
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is to make difficulties for him far greater 
than are to be found in some of the earlier 
cases referred to. They also pointed out 
that it was impossible to lay downa hard 
and fast rule as to what should or what 
should not be regarded as an improper 
restraint or fetter on the rightof redemp- 
tion. In that particular case they consider- 
ed the covenant to be a clog on the redemp- 
tion. No doubt the decision in that case 
can bow be supported also on the ground 
mentioned by their Lordships of the 
Privy Council in the case quoted above 
inasmuch as a suit had been brought after 
the expiry of the first term of 40 years; 
but there is at the same time the fact that 
the learned Judges did not proceed to 
decide that case on that basis but applied 
the doctrine of a clog on the equity of 
redemption. 

In the case of Ram Ganesh v. Rup Narain 
(9) it was held that where the term 
of a mortgage was 82 years and even 
at the end of that term only one day was 
allowed for redemption and unless the 
money was paid fon that particular day, 
the mortgage was to become a sale, and it 
was further covenanted that the mortgagor, 
who did not redeem the mortgage, cannot 
borrow money, the thing amounted to a 
clog on the equity of redemption and was 
not enforceable. The learned Judges 
relied mainly on the Allahabad case quoted 
just above. But there too the covenant 
postponing the redemption, although ex- 
pressly entered in the deed of mortgage was 
not enforced and the redemption was 
allowed inspite of it. This case cannct 
bə explained on the ground mentioned in 
the Privy Council case quoted above. 

In the case of Narsingh Prasad Singh v. 
Rupan Singh (10) aBench of this Oourt 
remarked that where in the case of a mort- 
gage containing a stipulation thatif the 
mortgage was not redeemed by a fixed date 
it was not to be’ redeemed for another 
period of 20 years and the mortgagor failed 
to redeem the mortgage on the fixed date 
but urged that the stipulation extending 
the period ofredemption to another term 
of 20 years amounted to a clog on the 
equity of redemption, the plaintif had not 
placed sufficient material before the Court 
to warrant aconclusion that the postpone- 
ment of redemption for another 20 years 


(9) 80 Ind. Cas. 944; A.I. R. 1925 All. 34; L. R.5 A 


542 Oiv. 
(10) 116 Ind. Oas. 876; (1929) A. L. J. 606; A. I R. 
192 


9 All, 388. 
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must “be regarded .as an improper -restraint 
or fetter on the right of redemption. Ap- 
parently the. attention of the learned 
Judges wasnot drawn to the Privy Coun- 
cil case of Bakhtawar Begam v, Husaini 
Khanum (8) which might well have been 
applied. But even in that case the learned 
Judges assumed that the Oourt would 
have the power to interfere if a case of an 
improper restraint or fetter onthe right of 
redemption were made out. They also 
remarked :—“No hard and fast rule can be 
laid down as to what condition entered in 
a mortgage-deed amounts to such a contract 
which requires a Court of Equity to give 
relief when it finds that it had made the 
redemption of a mortgage difficult, or 
when it has made the calculation of 
the mortgage-money uncertain.” 

In the case of Ram Sarup Ahir v. Nagesh- 
war Tewari (11), there was a mortgage called 
“be bilwafa miadi” under which the right to 
redeem was postponed for 45 years, and in 
case of default the mortgage was to become 
an absolute sale. The suit to redeem it was 
brought before the expiry of the fixed pe- 
riod. The learned Judges considered that 
the period of 45 years was a period fixed 
not only for foreclosure but also for redem- 
ption, and accordingly the mortgagor did 
not acquirethe right to redeem until that 
period had expired. Thequestion whether 
under the circumstances of that case the 
covenant amounted to a clog on the redemp- 
tion was not argued at all, 

No other case of this Gourt has been 
cited before us. 

It follows that co far as this Oourtis 
concerned there is authority for the view 
that if it is established that a certain cove- 
nant in the mortgage-deed amounts to a 
clog on the equity of redemption, such a 
covenant would not be enforced. No hard 
and fast rule can be laid down as to when 
a covenant amounts to a clog on the equity 
of redemption. The Court has to take into 
account all the circumstancesas they then 
existed and all the terms of the mortgage- 
deed and then consider whether the cove- 
nant in dispute isso unduly hard and un- 
conscionable asto nullify for all practical 
purposes the right of redemption, or the 
exercise of theright of redemption is re- 
stricted in such an unreasonable manner as 
practically to deny it. 
clogs placed on the redemption are hard 
and unreasonably oppressive, the interven- 
tion of the Oourt may be called for. 

(11) 124 Ind, Cas, 412; (1930) A. L. J. 1129; A, I, R. 
1930 All. 444, $ 
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< Examining thefacts ofthe present case 
we find that ample security was offered by 


the mortgagor for the advance. The mort. 
gagee was put in possession of the property 


and was to appropriate the profits in lieu 


of interest. Paragraph 4 provided :— 
“Should we, the executants, or our heirs: 
wish to get the property redeemed and pay 
the principal amount in a lump sum after 
59 years on Jeth Sudi Puranmashi of the 
60th year, then the property shall be re- 
deemed. Should we, the executants, or our 
heirs wish to get the property redeemed 
within 60 or after 60 years, then the ` 
property shall not be redeemed.” The idea. 
that the redemption was to take place just 
on that one day after the expiry of 60 years 
after which the transfer would become 
absolute and that there would be no right 
to redeem the property before the expiry 
of that period or after the expiry of that 
period, is also contained in other clauses of 
the deed. 

The learned Advocate for the morigagees 
tries to split up the covenant into three 
parte, the one, prohibiting redemption 
within the period of 60 years; the second 
allowing redemption on one particular day 
in the 60th year; and the third, prohibiting 
redemption after that date, and argues that 
the last may be ignored and the first up- 
held. No doubtin view of the pronounce- 
ment of their Lordships of the Privy 
Oouncil the last prohibition after the money 
has once become payable would be illegal 
and invalid, but this follows by operation 
of law. So far as the intention of tke 
parties can bə gathered from the deed, the 
one idea was that the redemption would be 
only on one day, This was one covenant 
restricting and limiting the right of redemp- 
tion iha most unreasonable manner. 

The properties mortgaged consisted of 
several sugarcane pressing millsand wells, 
as well as fixed rate tenancies. Inthe deed 
Re. 2,530 were left in the hands of the mort- 
gagee for payment of a decree of one 
Matadin Sahu which was in execution, and 
for tbe payment of which part of the mort- . 
gaged property had been advertised for 
sale. The mortgage-deed was executed on 
19th January, 1898. The mortgagee did 
not deposit the decretal amount and the 
property was sold by auction on 20th 
January, 1898, and the deed was presented 
for registration by the mortgagor on 2st 
January, 1898. 

It is a fact that the mortgagee did not 
pay off this part of the mortgage money | 
and the property was sold and purchased 
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by his son-in-law. The mortgagor did not 
himself put the mortgagee in possession of 
a part of the mortgaged property which 
was purchased by the mortgagee’s son-in- 
law. Assuming in favourof the mortgagee 


that this purchase was not made benami in” 


the name of his son-in-law, there can be 
doubt that there was a breach of covenant 
on the part of both the mortgagor and the 
mortgagee. On the one hand the mort- 
gegor failed to put the mortgagee in posses- 
sion of the entire mortgaged property, and 
on the other hand, the mortgagee has not 
parted with the money which he contracted 
to pay towards the decree, The Oourt 
below has thought that because the mort- 
gege-deed was not presented for registra- 
tion till one day after the sale, the mort- 
gagee could not have paid theamount. On 
the other hand, it may well be said that he 
might have paid the amount and saved the 
property for sale, aad in case the mortgagor 
refused to gat the desd registered he could 
have got compulsory registration, 

The covenent quoted above is, in my 
opinion, one covenant by which the parties 
agreed that there would be redemption on 
only one specified day and on noother day 
whatsoever, and that day was to arrive after 
the lapse of 60 years. By the time that day 
arrived the parties to thedeed may them- 
selves have died and their heirs may not 
remember the date exactly ; it may be that 
on the day in question it may not be easy to 
discover all the heirs and representatives of 
the original mortgagee ; it may also be that 
they may not be available in the village £o 
that the money may be paid to them; there 
may also be difficulty in depositing the 
amount in Court to the credit of the heirs 
of the mortgagee when they were not to be 
discovered easily ; and, lastly, the sugar- 
cane pressing mills which were part of the 
mortgaged property might become useless 
by wear and tear. Ifthe mortgagor's heirs 
failed to deposit the amount on that parti- 
cular day, it was the intention of the 
parties that the right to redeem would be 
lost for ever. It seems to me that if ever 
there was a case where redemption was 
made most difficult, if not altogether im- 
possible, it was thiscase. Iam also inclin- 
ed to think that there was a breach of con- 
tract onthe partof both the parties which 
would enable the Oourt to avoid the cove- 
nant. Having regard to allthe circum- 
stances, I agree that the present suit should 
not be held to be premature and that the 
plaintiffs should be allowed to redeem the 
property on condition of their depositing 
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the entire amotnt which may be found due 
to the mortgagees. | , 
By the Court —As the suit was dis- 
missed on the preliminary ground that it 
was premature and the Court below has not 
decided the other points, we allow this 
appeal and set aside the decree of the Oourt 
below and remand this case for disposal 
according to law. As the plaintifis came 
to Court in spite of the express contract 
entered into by their predecessors and only 
an equitable relief hes been granted to 
them, we direct that the parties should bear 
their own costs of this appeal, The costs 
in the Court below will abide the result. 
A, Appeal allowed; 
Case remanded, 


ALLAHABAD HIGH COURT. 
Letrargs Parent APPEAL No. 104 cr 1927, 
July 17, 1929. 
Present:—Sir Grimwood Mears, Kr } 
Ohief Justice, and Mr. Justice Sen. 
SALIG RAM—Dzsrenpant— 
APPELLANT 


versus 
LACHMI PRASAD AND OTEERS—PLAINTIFFS 
AND DEFENDANT3— RESPONDENTS, 

Provincial Insolvency Act (III of 1907), ss, 18 (8), 
4?—Fraudulent transfer of decree by insolvent—Trans- 
feree realising amount and misappropriating it— 
Power of Insolvency Court to pass decree against 
transferee, 

Where a third person, who has been placed in a 
position to realise certain decretal amounts on behalf 
ofanother, upon the understanding that the money 
realised should be held for the use of the original 
creditor embezzles thesaid money, he places himself 
under a legal liability to recoup the amount. The 
liability springs from a tortious breach ofan obliga- 
tion ; and the breach is actionable but the liability of 
a person to recoup the money cannot be treated as 
amounting to his being in possession or custody of any 
property belonging to the creditor and the Insol- 
vency Oourt has no jurisdiction in such cases to pass 
a decree against that person either under s, 18 (3) 
or s. 47 of the Provincial Insolvency Act, 1907, 
[p. 527, cols. 1 & 2.) 

Letters Patent appeal againsta judgment 
of Mr. Justice Sulaiman (dissenting from that 
of Mr. Justice Iqbal Ahmad), dated the 25th 
of July, 1927. a 

Mr. P. L. Banerji, for the Appellant. 

Mr. A. P. Bagchi, for the Respondente, 

JUDGMENT.—Ramanand and Nau- 
rangi held two decrees against Abdur 
Rahman and Obhabraji Kuer in Suits Nos, 
144 and 38 of 1910. The decree-holders 
were in considerable financial difficulty 
about this time. They sold the decrees to 


Ram Oharan’ defendant No, 1 who is the 
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father of the plaintiffs on the 3lst of August, 
1911. This assignment was clearly a 

-cloak to defeat or delay creditors and was 
not intended to bea genuine sale for con- 
sideration. The. decrees were put into 
execution and in July, 1912, Ram Oharan 
intimated that he had received the decretal 
amounts in their entirety and prayed 
that the execution cases be struck off in full 
satisfaction. 

Ramanand and Naurangi applied for 
bankruptcy on the 8th of October, 1913. 
They were adjudicated insolvents on the 
26th of August, 1914. 

The Official Receiver applied to the learn- 
ed District Judge in insolvency that the 
assignment of the decrees was a colour- 
able transaction, that it was fictitious, was 
without consideration and” was a mere 
device to defraud the creditors. He prayed 
forthe annulment ofthe transfer. On the 
3rd of July, 1916, the learned District Judge 
granted the application, holding that the 
. sale was a fictitious transaction and he 
further directed that the property should 
be transferred to the Receiver. There 
was an appeal to this Court from the order 
of the District Judge but the appeal was 
dismissed snd the order upheld, (vide 
Jagrup Sahuv. Ramanand Sahu (1). 

It appears that the Receiver came to 
know sometime in 1918 that Ram Oharan, 
the assignee had realised the decretal 
amounts from the original debtors of the 
insolvents. He applied for a process 
against Ram Oharan for recovery of 
Rs, 1,909 with interest. Notwithstanding 
due service of notice, Ram Oharan did 
not appear and ‘the result was thatan ex 
parte decree was passed against Ram 
Charan for Rs. 1,969-10-9 from the insolvency 
Court on the 28th of May, 1919. 

The Official Receiver sold this decree to 
Saligram, defendant-appellant, for Rs. 1,000 
on the 17th of March, 1921. Saligram got 
-the decree transferred to Azamgarh.. In 
‘execution of this decree he got some prop- 
erty attached. - . 

The present suit was instituted by 
Lakshmi Prasad and Bishun Ram, the 
two sons of Ram Oharan for a declaration 
that the property sought to be attached 
was joint ancestral property, that the 
decree sought.to be executed was collusive 
and fraudulent and that the two-thirds 
share of the plaintifis was not liable to 
sale in execution of the simple money- 
decree obtained by the Official Receiver 
from the Court of the Insolvency. 


Ql) 40 Ind, Ogg? 373; 39 A, 633; 15 A, L, J, 198. 
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The O fficial Receiver was no party to the 
suit. The main contestant was Saligram, 
the defendant-appellant, who pleaded that 
the decree was validly passed and could be 
enforced against the property in dis- 


“ pute. 


The primary Court held that the decree, 
dated the 28th of May, 1919, passed by the 
Insolvency Court was ultra vires and, there- 
fore,a nullity. It decreed the plaintiffs’ 
suit. 

On appeal to this Court the Bench which | 
heard the appeal differed. One of the 
learned Judges was of opinion that the 
Insolvency Oourt had wide and extensive ` 
powers and it was within the com- 
petence of that Oourt to pats the decree 
which is now impugned by suit and 
that there was no valid ground for 
setting aside the decree at the instance of 
the sons of the judgment-debtor, He 
was for allowing the appeal and diemissed 
the suit. 

Mr. Justice Salaiman azreed with the 
decision of the Court below that the decree 
was passed by a Oourt without jurisdiction. 
The result was that his judgment prevailed 
and the appeal was dismissed. . f 

The present appeal is under s. 10 of the 
Letters Patent from the judgment of Mr. 
Justice Sulaiman. 

We are clearly of opinion that the judg- 
ment appealed against is correct and 
ought to beaffirmed. The sole and vital 
question in the case is whether the Court 
of Insolvency had jurisdiction to pass the 
decree dated the 20th of May, 1919, against 
E Charan, the father of the plaint- 
ifs. | 

The question has to be determined with 
reference to the provisions of Provincial 
Insolvency Act (Act IJI of 1907) which was 
then in force. 

Under the aforesaid Act, the Court of 
Insolvency hada limited jurisdiction and 
did not possess the same powers as a Oivil 
Court of ordinary jurisdiction. It ought 
tobe remembered that Ram Oharan was 
a -stranger to bankruptcy. It is a debatable 
question whether the bankruptcy Oourts 
in this country possessed any jurisdiction 
under Act III of 1907 over any person who 
was a stranger to bankruptcy. The 
Insolvency Oourt in passing a decree 
against Ram Oharan presumably acted 
under s. 18 of the Insolvency Act which 
enacts: —“(1) The Court may, at the time of 
order of adjudication, or at any time after- 
wards, appoint a Receiver for the property 
of the insolvent, and such property shall 
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thereupon vest in such Receiver............006 
AA srstsssteseserserereeesee(O) Where the Gourt 
‘appoints a Receiver, it may remove the 
person in whose possession or custody any 
such property as aforesaid is, from the pos- 
session or custody thereof: A 

“Provided that nothing in this section 
shall be deemed to authorise the Court to 
remove from the possession or custody of 
property any person whom the insolvent 
had not a prezent right so to remove”. 

The position of affaira is thie. The 
insolvent transferred certain decree to 
Ram Charan in August, 1911. The latter 
realised the decretal amount in 1912. It 


is admitted by Saligram appellant in his . 


deposition dated the 9th of October, 1924, 
that Ram Obharan after realising the 
amount applied it partly towards the 
payment of debt incurred in the marriage 
of his daughter, partly towards his 
business and partly towards the payment 
of revenue. The insolvent may charge 
Ram Charan with a flagrant breach of 
trust and with misappropriation of the 
money which belonged to him. The 
remedy of the insolvent lay by a suit 
against Ram Oharan in the Civil Court of 
ordinary jurisdiction for the refund of the 
money which Ram Oharan had converted to 
his own use. It is clear, however, that in 
1919 Ram Oharan had not “in his posses- 
sion or custody any property belonging to 
the insolvent". 

Where a third person, who has been 
placed in a position to realise certain 
decretal amounts on behalf of another, 
upon the understanding that the money 
realised should be held for the use of the 
‘original creditor embezzles the said money, 
he places himself under a legal liability 
to recoup the amount. The liability springs 
‘from a tortious breach of an obligation; 
and the breach is actionable. The liability 
of a person to recoup the money cannot be 
treated as amounting to his being in pos- 
session or custody of any property belong- 
ing to the insolvent. 

The Court of Insolvency, therefore, was 
not competent under s, 18, cl, 3 to pass a 
decree against Ram Charan, 

It has been contended, however, that the 
Insolvency Court had under s. 47 of the Act 
power to pass the decree now in controversy. 
Section 47, cl. (1) provides as follows :— 

“Subject to the provisions ofthis Act, 
the Oourt in regard to the proceedings 
under this Act, shall have the same powers 
and shall follow the same procedure as it 
has and follows in the exercise of original 
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civil jurisdiction”. As we have indicated 
above the jurisdiction of the Insolvency 


-Court is narrow and limited. It is “Sub. 


ject tothe provisions of this Act” which 
means that it is subject tothe provisions 
of the restricting sections including s, 18, 
cl. (3). Further, its powers have got to ba 
exercised “in regard to proceedings under 
this Act". A proceeding initiated against 
a stranger to the bankruptcy for recovery 
of money due from him for breach of obli- 
gation tothe insolvent is not proceeding 
under this Act. Section 47 of the Act is, 
therefore, not helpful to the appellant but 
goes against him. 

It follows that the Insolvency Oourt had 
no jurisdiction to pass any decree againat 
Ram Oharan under O. XX,r,.10 or O. XXI, 
r. 31 of the Oode of Oivil Procedure. 

Our attention was called to numerous rul- 
ings We dọ not think it necessary to refer 
to them because they do not touch the 
point in issue, 

We hold that the decree dated the 20th 
of May, 1919, was passed by a Court with: 
out jurisdiction and that in the execution 
of the said decrea the property in dispute 
cannot be touched, 

We dismiss the appeal with costs. 


A, Appeal dismissed, 


` wees 


ALLAHABAD HIGH COURT. 
Second O1vit APPEAL No. 2076 or 1927, 
May 9, 1930. 

Present :—Mr. Justice Sen and 
Mr. Justice Niamat Ullah. 

RAM SUKH PANDEY—Dazranpantr— 
APPELLANT 
: versus 
PIRTHI SINGH AND OTHERS-—PLAINTIRFS 
AND DEFENDANTS— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), s. 288 (k)— 
Partition—Formation of separate patti in widow's 
name—Suit for declaration that widow had no Pros 
prietary right, maintainability of, 

A had three sons B,C and D. B died leaving a 
widow W and a son S. S died first, then C died, ` 
Certain properties were recorded in Ws name 
though she had only a right to maintenance, D ap- 
plied for partition in the Revenue Court and proved 
that the share belonging to him which stood record~ 
ed in the namesofC and W should be formed into 
a separate patti. The Revenue Court allowed a par- 
tition ‘on these terms and a separate patti wasformed 
in the names of D, Cand W. W transferred a one 
third of the property. The uncle of D and others 
instituted a suit for a declaration that W had no 
proprietary right in the property in dispute. It wag 
contended that the suit was barred by 5,233 (e), U 
P, Land Revenue Act; : 
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Held, that the suit was not barred as the integrity 
of the patti or the mahal formed by the Revenue 
Court was not in any away affected by the suit. 

Second appeal from the decision of the 
Subordinate Judge, Azamgarh, dated the 


_ 26th March, 1927. 
Mr, Shiva Prasad Sinha, for the Appel- 


lant. 
Mr. Harnandan Prasad, for the Re- 


spondents. 


JUDGMENT.—The sole point argued 
in this appeal is that the declaratory suit 
instituted by the plaintiffs-respondents 
offends against the provisions of a. 233 (k) 
of the Land Revenue Act (Act III of 1901). 
Durga Singh had 3 sons Abhairaj Singh, 
Raj Bali Singh and Gobind Singh. These 
were members of a joint Hindu family. 
Abhairaj Singh died leaving a widow 
Musammat Sahodra Kunwar who is de- 
fondant No. lin the suit. He had a son 
Ram Surat Singb. Ram Surat Singh 
died first, Raj Bali died next and Gobind 
Singh died last, Certain property was 
recorded in the Revenue Papers in the 
name of Musammat Sahodra Kunwar, 
who had no legal title tothe said prop- 
erty ,by right of inheritance under the 
Hindu Law, her right being confined to 
mere maintenance and no more, Gobind 
Singh applied for partition in the Revenue 
Gourt and prayed that the share belong- 
ing to him which stood recorded in the 
name of Raj Bali Singh and Musammat 
Sahodra should be partitioned and formed 
into a separate patti, The Revenue Oourt 
allowed a partition on these terms with 
the result that a separate pati: was formed 
in the name of Gobind Singh, Raj Bali 
Singh and Musammat Sahodra. There 
was no Clash of interest between Musammat 
Sahodra and Gobind Singh in the Revenue 
Court with regard to any portion of the 
property which became the subject of 
partition and which was included in the 
patti formed by the Revenus Oourt. On 
the 14th of December, 1925, Musammat 
Sahocra executed a sankalapnama in 
favour of Ram Sukh Pande the defend- 
ant-appellant, in respect of one-third of 
the property which has been mentioned 
in Schedule B attached to the plaint, 
Pirthi Singh, uncle of Gobind Singh, 
Sarju Singh and Ram Bali Singh who are 
his first cousins instituted the present suit 
for a declaration that Musammat Sahodra 
Kunwar had no proprietary interest in the 
property in dispute and that no rights 
devolved upon Ram Sukh Pande by 
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above. 

The suit was contested inter alia on the 
ground that it was not maintainable under 
s. 233 (k) of the Land Revenue Act, The 
Court of first instance overruled this plea 
and granted the plaintiffs a decree. The 
lower: Appellate Court has affirmed the 
decree; hence this appeal by Ram Sukh 
Pande, the donee. 4 

Section 233 (k) of the Land Revenue 
Act provides that “no:person shall in- 
stitute any suit or other proceeding in the 
Civil Court with respect to...... partition or 
union of mahals except as provided in 
ss. lll and 112.” The patti which has 
been formed at theinstance of Gobind Singh 
is a single unit, By passing a declaratory 
decree in favour of the plaintiffs that 
Musammat Sahodra Kunwar is not the 
owner of the property which stands record- 
ed inher name in the patti aforesaid, the 
integrity of the patti or the mahal con- 
stituted by the Revenue Oourt is in no 
way encroached upon, The declaratory 
suit, therefore, does not in any way con- 
travene the provisions of s. 233 (k) of the 
Land Revenue Act. Our attention has 
been drawn to a decision of this Oourt in 
Ganga Prasad v. Beni Prasad (1). The 
facts of this case were toto celo different. 
In this case the plaintiff had applied 
for the formation of a separate patti 
by partition by the Revenue Court re- 
lating to certain property and no prayer 
was made for the inclusion of the share 
which was claimed by the defendant-ven- 
dees under a certain sale-deed. It was held 
that where the plaintiff himself had applied 
to the Revenue Oourt for the constitution 
of a separate patti of his share and had 
impleaded the defendant-vendees in the 
partition proceedings, but had omitted to 
jncludé the share which the defendants 
claimed under a deed of transfer, it waa 
not open to the plaintiff to institute a suit 
jn a Oivil Oourt for that portion of the 
property which had been allotted to the 
defendant-vendees and put into a separate 
patti, We are clearly of opinicn that s. 
233 (k) of the Land Revenue Act is no bar 
to the present suit and the claim has been 
rightly decreed by the Oourts below. We 
accordingly dismiss this appeal with costs 
including inthis Court fees on the higher 
scale, 

A. , Appeal dismissed, . 
: (1) 130 Ind, Oas. 717; (1930)-A.L. J. 601; 14 R. D. 
281; L. R. 11 A, 114 Rev, ; 
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PATNA HIGH COURT. 
Olvit Appgat No. 33 oF 1930. 
December 12, 1930. 
Present :—Mr. Justice Wort, and Mr. Justice 
- Muhammad Nur. 
ATAL BEHARY AOHARY A—AppaLLant 


VETSUS 
BARADA PRASAD BANERJI— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 47,0. XXI, 
r. 82—Decree for specific performance of contract 
of sale—Power of Courtto grant possession of proper- 
ty in execution—Pleadings, construction of.. 

Where a decree is passed for specific performance 
of a contract of sale, the Court executing the decree 
has power to grant delivery of possession of the prop- 
erty to the decree-holder. Even if there isan omis- 
sion in the plaint or in the decree about possession, 
the executing Court isnot debarred from granting 
er plaintiff possession of the property, [p. 529, col. 


i Krishnammal v. Manandiar Sundararaja Aiyer (1), 
dissented from. 

Deonandan Prasad Singh v. Janaki Singh (2), fol- 
Towed. g : 

Per Nur, J.—Pleadings in India, specially in 
the Moffassil Courts, are drawn up by lawyers who 
are not generally familiar with the precision of 
English pleadings and, therefore, in such cases the 
Court shouldlook to the substance of the pleadings 
rather than to the wording. {p. 530, col. 1.] 

Arpeil against the appellate decree of 
the District Judge, Outtack, dated the 
13th June, 1930, 

Messrs, B. N. Das and S, B. Ray, fcr the 
Appellant. 

Mr, Subba Rao, for the Respondent. 


JUDGMENT. 


Wort, J.—Amongst the property in dis- 


pute in this case was plot No. 7259 but it 
is now admitted that the decree-holderis 
not in possession and he does not lay any 
claim to it, 

As regards the appeal itself I should be 
content in this cass to uphold the order of 
Mr. Misra when he decided that he had no 
jurisdiction to entertain the application 
under s.47o0f the Civil Procedure. Code. 
What happened was this. Mr. Mahanty the 
Munsif who granted a decree in an action 
for specific performance subsequently 


placed the decree-holder in possession of, the 


property, the subject-matter of the suit, 
An application was then made by the 
judgment-debtor under s. 47 of the Code of 
OivilProcedure which came before Mr.‘Misra 
the successor of the learned Judge who made 
the decree and ordered possession, the con- 
tention of the judgment-debtor being that 
Mr. Mahanty had no right to order delivery 
of possession. As I have already indicated, 
the learned Munsif Mr. Misra came to the 
conclusion that he had no jurisdiction to 
entertain such anapplication under s, 47, 
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It is quite clear that the substance of the 
application related tothe giving possession 
iteelf and not the manner in which 
possession had been given or the property 
over which possession had been so given 
and, therefore, in effect it was an appeal 
to the successor of the Munsif who had 
ordered possession to be given. In my 
judgment that application was incompetent, 
but a3 the substantial question of whether 
ths Court had a right to giva possession 
has been raisad, I propose io deal with 
the matter. 

The argument of the learned Advocate 
on behalf of the respondent is this that the 
prayer inthe suit did not claim possession 
and consequently the Oourt which executed 
the decree by ordering the execution of 
the kobala had no right to order possession. 
Reliance is placed on the authority of 
Krishnammal v, Manandiar Sundararaja 
Aiyer (1), but in sofar as that held that an 
executing Oourt had no right to deliver 
possession to the decree-holder in an action 
for specific performance that proposition 
has bsen expressly dissented from in the 
case of Deonandan Prasad Singh v. Janaki 
Singh (2), Tha: wasa case in which a share 
in a mouza had been sold in execution to the 
defendant, Subsequently that sale was set 
aside and the Oourt ordéred a conveyance 
by the defendant to the plaintiff, The mat: 
ter went up to the High Oourt and sub- 
sequently to the Privy Oouncil;,but although 
both tho High Court and the Judicial 
Committee of the Privy Council contended 
themselves with an order for the execution 
of the necessary documents no erder being 
granted for possession, yet it was held that 
the executing Oourt had aright toorder 
possession of the property, the subject- 
matter of the suit, The proposition is set 
out in these words in the judgment of 
Mullick, J: “We think, therefore, that the 
first objection (t e. the objection that the 
Oourt had no right to give possession) must 
fail and upon the officer of the Oourt exe- 
cuting the document on behalf of the 
judgment-debtor if he refuses to execute 
ita right to possession vests in the decree- 
holder which can be enforced by the exe- 
cution Oourt.” In my judgment it is suffi- 
cient authority to establish the proposition 
which the learned Advocate on bshalf of 
the appellant urges before us. 

. Butthere are other reasons apart from 
the authority which would entitle this 
(1) 22 Ind. Oas, 912; 16 Bom. L. R. 263. 
(2) 56 Ind. Oas, 322; 5 P. L. J. 314; 1 P.L, T. 325; 2 


U. P, L, R. (Pat.) 108; (1920) Pat, 266, 
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‘Court in my judgment to hold that the 
order of the learned District Judge was 
wrong and must be set aside. Under s. 55 
of the Transfer of Property Act one of the 
implied conditions of a contract for sale 
of immoveable property is to give, on be- 
ing, so required, the buyer or such person 
as he directs,. such possession of the prop- 
-erty as its nature admits, As Mullick, J. 
points out in the course of the case to 
-which I have just made reference that 
incidental to the relief to which the plaint- 
iff is entitled ina decree for specific per- 
formance arising on acontract forsale is 
that possession should be given. I shall 
make reference to O. XXI, r. 32 which under 
cl. (5) provides that where a decree for 
the specific performance of a contract or 
for an injunction has not been obeyed, the 
Court may, in lieu of or in addition to all 
orany of the processes aforesaid, direct 
that the act required to be done may be 
done so far as practicable by the decree- 
holder or some other person appointed by 
the Court, at the cost of the judgment- 
debtor, and so on. I have no doubtin my 
own mind that Mr. Mahanty the learned 
Munsif in pursuance of his decree for 
specific performance in this action had a 
right to grant possession of the property; 
he had abundant authority in law to do 80 
and he was by no means exceeding the 
right of an executing Oourt, Oonsequent- 
ly the order which was subsequently made 
by the learned District Judge that he had 
no jurisdiction was in my judgment wrong 
in law and must be set aside. 

The appeal is allowed with coste. 

Muhammad Nur, d.—I agree. I 
wish to add a few remarks of my own, 
Mach stress has been laid upon the fact 
that prayer for possession was not includ- 


ed in the plaint nor it was granted by the - 


decree. It has more than once been laid 
down by their Lordships or the Privy 
Council that the pleadings in India should 
not be scrutinised with the standard pre- 
vailing in England. Here the pleadings 
specially in the Moffasil Oourts are drawn 
-up by lawyers who are not generally fami- 
liar with the precision of the English 
pleadings, and we should, therefore, in 
this case look to the substance of the 
plaint rather than to its wordings, There 
is no doubt that the plaintiff's suit was for 
specific performance of a contract of sale. 
Tt would have been quite enough for him 
if he would have simply prayed that the 
defendant be directed to specifically per- 
form the contract for sale, It that relief 
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was granted by the decree everything 
which was necessary for the contract to 
be specifically performed could have been 
ordered and enforced in the execution. As 
has been pointed out by my learned bro- 
ther a contract for sale includes not only 
the execution of necessary document which 
is required by the Transfer of Property 
Act butaleo putting the vendee in posses- 
sion of the property sold. Therefore it can- 
not besaid thatif there was an omission 
in the plaint or in the decree about posees- 
sion the executing Court is debarred from 
giving the plaintiff what is incidental to 
his right of having “the contract specifi- 
cally performed. The case in Deonandan 
Prasad Singh v, Janaki Singh (2), which 
has been referred to by my. learned 
brother clearly shows that inspite of the 
fact that that decree of the Calcutta High 
Court and that oftheir Lordships of the 
Privy Council did not grant to the plaint- 
iff possession of the property, the learned 
Judges who decided the appeal in the exe- 
cution case held that the plaintiff was en- 
titled to possession as & necessary incident 
to his right of getting a document of re- 
conveyance from the defendant. I therefore, 
agree that this appeal must be allowed 
and the order of the District Judge set 


aside. ew 
4. Appeal allowed, ` ~~ 


PATNA HIGH COURT. 
O1vin Revision No. 237 oF 1920, 
É July 31, 1920. 
Present :—Mr. Justice James. 
LACHMI PRASAD AND ANOTEER— 
PETITIONERS 
| versus 
Tas SEORETARY or STATE For INDIA 


in COUNOIL— OrrositE Party, 

Court Fees Act (VII of 1870), ss. 27, 28—Use of 
Court-fee stamps of lower denomination—Proper 
stamps subsequently supplied—Application for refund 
—Power to refund—Procedure—Grant of certificate 
stating facts. 

‘A suit valued at Rs. 898 was instituted in a Munsif's 
Court. The plaint bore Court-fee stamps to the value 
-of Rs. 87-8-0 made up of five stamps consisting of 
an impressed stamp of value of Rs. 40 and adhesive 
stamps of lower denominations. The Munsif found 
that the proper value was Rs. 1,100 which was beyond 
his pecuniary jurisdiction ; and he, therefore, return- 
edthe plaint for presentation in the proper Court. 
The plaint was then presented to the Subordinate 
Judge bearing additional Court-fee of the value of 
Ra. 17-8-0 to make a total of Rs. 105, the amount pay~ 
able on the valuation of Ra. 1,100, The plaintifis then, 
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amended the valuation, raising it to Rs. 2,300 on’ 
which the proper Court-fee would be Rs. 195. The 
Subordinate Judge finding that the original Court- 
fee of Rs. 105 was made up ofa number of stamps of 
small denominations, which was not in accordance 
with the rules, directed that the plaintiffs should file 
anew Court-fee stamp of the value of Rs. 195. The 
plaintiffs after obeying this order, petitioned for 
refund of the value of the Court-fee stamps which 
were originally on the plaint, or in the alternative 
for the return of the stamps? 

Held, (i) that the Sub-Judge had jurisdiction to 
decide the question whether the plaint had been prop- 
erly stamped under s. 28, Oourt Fees Act, and the 
Rules framed by the Government although the Munsif 
had raised no objection, and acted correctly in re- 
quiring the plaintiffs to file Court-fees which complied 
with the rules framed by the Local Government under 
8.27 (b) ofthe Court Fees Act; p. 532, col. 1.) 

(ii) that though the Subordinate Judge had no 
power to order a refund of Oourt-fee, he had power 
togrant a certificate stating the facts, leaving the 
question of whether a refund should be granted to 
the discretion of the revenue authorities. [ibid.] 

Visweswara Sarma v. T. M. Nair (1) and Harihar 
Guru v. Anand Mahanty (2), referred to. 


Application against an order of the Sub- 
ordinate Judge, Arrah, dated the 16th Janu- 
ary, 19£0, 


Mr, H. N. Sinha, tor the Patitioners, 
Mr, Shiveshwar Dyal, Government Pleader, 
for the Crown. 


JUDGMENT.—The suit out of which 
this application arises which was originally 

. Valued at Rs. 898 was instituted in the Court 
of the Munsif at Arrah. The plaint bore 

_ Court-fee stamps to the value of Rs, 87-80 
made up of five stamps consisting of an 
impressed stamp of valueof Rs. 40 and 
adhesive stamps of lower denominations. 
The Munsif found that the proper value was 
Re, 1,100 which was beyond hia pecuniary 
jurisdiction ; and he, therefore, returned the 
plaint for presentation in the proper Oourt. 
The plaint was then presented to the Sub- 
ordinate Judge bearing additional Court- 
fees of the value of Rs, 17-8-0 to make a 
total of Rs. 105, the amount payable on the 
valuation of Rs. 1,100. The plaintiffs then 
amended the valuation, raising it to 
Rs, 2,300 on which the proper Court-fee 
would be Rs, 195. The Subordinate Judge 
finding that the original Oourt-fee of Rs. 105 
was made up of a number ofstamps of small 
denominations, which was not in accordance 
with the rules, directed that the plaintiffs 
should file a new Oourt-fee stamp of the 
value of Rs, 195. The plaintiffs after obey- 
ing this order, petitioned for -refund of the 
value of the Oourt-fee stamps which were 
originally on the plaint or in the alterna- 
tive for the return of the stamps. The Sub- 
ordinate Judge was unable to grant a 
refund, and he could not return the stampa 
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which were attached to the plaint which 
formed part of his record. He, therefore, . 
rejected the plaintiff's application. 

It is argued on behalf of the petitioners 
in the first place that since they were un- 
able to obtain from the vendor stamps of 
higher denomination, they should have 
been held to have complied with the rules 
when they filed whatever stamps they could 
obtain. Butin this case, as the learned 
Subordinate Judge has pointed out, the 
proper stamp for the plaint as it was origin- 
ally filed was ofa value above that what 
liceneed stamp-vendors were permitted to 
sell at Arrah ; and the petitioners ought to 
have obtained itfrom the treasury. It is 
probably for that reason that the stamp- 
vendor did not go through the usual form of 
giving a certificate to the effect that he 
had not stamps of higher value in his pos- 
session, since such a certificate could mani- 
festly not be given when the stamp of 
higher value which the plaintiffs needed was 
one which ought to have been purchased 
from an official-vendor. It is srgued in 
the cecond place that when the Munsif had 
accepted the plaint as properly stamped, it 
was not open to the Subordinate Judge to 
question the fact that the plaint was prop- 
erly stamped up to the value which had 
been placed on the suitin the Oourt of the 
Munsif. He points out thatit was held by 
a Full Bench of the Madras High Oourt in 
Visweswara Sarma v. T. M. Nair (1) that 
where a plaint is returned for presentation 
to the proper Court under O. VII, r. 10, the 
latter Oourt is bound to give credit for the 
fee already levied by the former Court, but 
the decision in that case amounted to no 
more than this that it would not be proper 
for the second Oourt to treat a plaint pre- 
sented to it in those circumstances as im- 
properly stamped merely because the stamps 
had been cancelled on presentation to the 
former Court. In the present case the learn- 
ed Subordinate Judge did not reject the 
stamps because they had been cancelled by 
the Munsif. He treated the plaint as a 
document which was improperly stamped, 
and which had not been properly stamped 
when it was presented to the Munsif. No 
authority has been shown to me for the pro- 
position that ifa plaint not properly stamp- 
ed is presented to a Oourt not having juris- 
diction and is subsequently returned for 
presentation to the proper Oourt, the 
latter Oourt is bound to treat the plaint as 
properly stamped even though it may never 
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have been properly stamped, merely be- 
cause no objection to it was taken by the 
Court to which it was first presented. The 
plaint as it was presentad to the Munsif 
and as it was subsequently presented to the 
Subordinate Judge, was certainly not 


properly stamped within the meaning of | 


8.28 of the Court Fees Act andthe learned 
Subordinate Judge acted correctly in re- 
quiring the plaintifis to file Court-fees which 
complied with the rules framed by the 
Local Government under s, 27 (b) of the 
Court Fees Act, 

T consider that when the plaintiffs applied 
for refund of the stampe, though he acted 
rightly in declining to ordera refund in a 
case to which the provisions of £s. 13, 14 or 
15 of the Court Fees Act did not apply, the 
learned Subordinate Judge might have 
granted to them a certificate stating the 
fee's, adopting the form mutatis mutandis 
which was adopted in Harihar Guru v. 
Anand Mahanty (z). Iwould suggest that 
in the certificate the words “ and ought to 
obtain ” which occurin the last sentence of 
_ the certificate granted by the Calcutta High 

Oourt may be omitted, leaving the question 
of whether in the circumstances a refund 
should be granted to the discretion of the 
revenue authorities, The petitioners may 
apply for such a certificate to the Subordi- 
nate Judge. 

The application is dismissed with costs. 
Hearing fee three gold mohurs, 


A. Application dismissed. 
(2) 20 Ind. Cas, 498; 40 O, 365, 


PATNA HIGH COURT. 
Orvin Revision No, 214 oF 1930. 
July 31, 1930. 
Present:—Mr. Justice James. 
JANGI PANDE— PETITIONER 


i versus 
Babu SAUDAGAR SINGH— Orrosi1z 
PARTY. 
_ Court Fees Act (FII of 1870), ss. 27, 28—Bihar and 
Orissa Stamp Manual, rr. 16, 17, 18—Patna High 
Court General Rules and Circulars—Plaint filed on 
stamps of lower denomination—Stamps on proper 
demoniation subsequently filed—A pplication for refund 
of value of Stamps originally filed—Power of Court 
to grant refund—Procedure. 

Where a plaint is presented with Court-fee stamps 
‘of smaller denominations, and, on being required by 
the Court to file fresh Oourt-fee stamps of proper 
value the plaintiff obeys the order of the Court and 
applies for the refund ofthevalue ofthe Court-fee 
stamps which had been originally filed with the plaint, 
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the Court has no power either to detach the stamps. 
originally filed and return them to the plaintiff or to 

order a refund oftheir value, but could only grant a 

certificate to the plaintiff stating the facts leaving the 

question whether a refund ought to be allowed in the 

circumstances tothe determination ofthe revenue 

authorities. [p. 533, col. 1.) 

Harihar Guru v. Ananda Mahanty (1), followed. 


Mr. B. P. Sinha, for the Petitoner. 
Mr, Shireshwar Dayal, Government Plead- 
er, for the Opposite Party. 


JUDGMENT.—The following rule 
regulating the number of stamps to be used 
for noting fees chargeable under the Oourt 
Fees Act has been made by the Local 
Government under-s. 27 (b) of the Act :— 

“When in the case of fees amounting 
to orexcecding Rs. 10 the amount can be 
denoted by a single impreseed stamp thefee 
shall be denoted by a single impressed stamp 
ofthe required value. But if the amount can- 
not be denoted by a single impreseed stamp 
orifasingle impressed stamp of the re- 
quired value is not available, an impressed 
stamp of the next lower value available 
shall be used, and the deficiency shall be 
made up by the use of one or more addi- 
tional impressed stamps of the next lower. 
values available, which may be required to 
make up the exact amount of the fee, in 
combinetion with adhesive stamps to make 
up fractions of less than Rs. 10, Any ad- 
hesive stamps so used shall be affixed to the 
impressed stamp of the highest value em- 
ployed in denoting the fee or to the first 
sheet of the document to be inecribed in such 
manner as not to conceal the value of the 
stamp thereon.” 5 

Provision is madé that when a licensed 
vendor of Court-fee stamps is unable to 
furnish a single- tamp of the required value. 
he may give a certificate to that effect which 
is to be affixed tothe document and to be 
filed with it. These rules have been em- 
bodied in the General Rules and Oircular 
Orders of the Patna High Court in Ohap. 
I] of Part V of the Rules. 

Jungi Pandey presented a plaint before 
the learned Small Cause Court Judge at 
Arrah bearing Oourt-fee stamps of the value 
of Rs. 31-80, Under the rules this should 
have been made up by a single impressed 
stamp of Rs. 30 with an adhesive stamp 
of Re. 1-8-0 in value. The plaint bore ad- 
hesive stamps by which the Court-fee of 
Rs, 30 was made up by two stamps one of 
Rs. 20 and the other of Rs, 10. ‘The learned 
Small Cause Court Judge relying on the 
rule, required the party to file fresh Oourt- 
fee stamps of the proper value, consisting of 
an impressed stamp of Rs, 30 and an ads, 
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hesive stamp of Rg. 1-8 0 in accordance with 
therules, The plaintiff obeyed this order, 
and he subsequently petitioned for the re- 
fund of the valueof the Oourt-fee stamps 
which had been originally filed with the 
plaint, This petition was rejected by the 
learned Small Cause Court Judge. 

Mr,.B. P. Sinha on behalf of the petitioner 
argues that when the stamps of smaller 
denominations were filed with a certificate 
fromithe stamp vendor the plaint was prop: 
erly stamped within the meaning of s. 28 
ofthe Court Fees Act, and the learned 
Small Oause Oourt Judge, ought to have 
accepted it, The learned Sxnall Oause 
Court Judge says that there sre many 
stamp vendors at Arrah and ths plaintiff 
might, if he wished to doso, have obtained 
a Oourt-fee stamp of the proper value from 
another vendor when the first vendor was 
unable to supply it. The plaintiff admit- 
ted that he had not asked any other vendor 
for a stamp ofthe proper value. I do not 
consider that in the circumstancesit can be 
said that the learned Small Oause Oourt 
Judga did not act correctly in refusing to 
treat the plaint as a properly stamped docu- 
ment, 

As for the application for refund, the 
learned Small Cause Oourt Judge had no 
power to grant it, and when the stamps had 
once been attached to the plaint which was 
part of the jndicial record they could 
nət be detached to be returned to the plaint- 
if. The question of whether a rafund 
ought in the circumstances be allowed by 
the Oollector underr. 2, which is found at 
page 260 ofthe Stamp Manual of 1925, is 
essentially one for therevenue authoritiss to 
determine, and I consider that the learned 
8 nall Cause Court Judge should have grant- 
ed a certificate to the plaintiff stating the 
facts, 

A certificate may now be granted.by the 
learned Small Oause Oourt Judge, which 
may be in the form mutatis mutandis, which 
was issued in the case of Harihar Guru v. 
Ananda Mahanty (1), which has been treat- 
ed asa precedent in this Oourt. 

With thess remarks the application is dis- 
KG with costs. Hearing-fee one gold 
MORUr, 


A Application dismissed, 
(1) 20 Ind, Cas. 498; 40 O. 365. 
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PATNA HIGH COURT. 
O1vin Revisions Nos. 559 anp 568 or 1929 
AND 13 oF 1930. 

May 23, 1930. 

Present :—Mr, Justice Rowland. 
RAM DASS AND ANOTAER— PaTITIONERS 


versus 
BHAGWAT NARAIN SINGH 
AND OTHERS—OPpposiTE PARTY, 

Civil Procedure Code (Act V of 1908), ss. 47, 60, 
0. XXI, r. 92—Chota Nagpur Encumbered Estates 
Act (VI of 1876),ss. 12, 12-A--Property released from 
management, whether can be sold in execution with- 
out Commissioner's sanction—A pplication to set aside 
sale of such property, whether falls within s. 47, Civil 
Procedure Code—Appeal, competency of—Practice— 
Treating appeal as revision. h ; 

An order deciding an application to set aside a sale 
in execution sale on the ground of irregularity in 
publishing and conducting the sale and on the ground 
that the properties were not liable to be attached 
and sold under the provisions of the Chota Nagpur 
Encumbered Estates Act falls within the purview 
of s.47, Civil Procedure Code, and is appealable. [p. 
534, col. 2.] 

Hakim Abdul Gani v Raja Ram (1) and kam- 
kumar Agarwala v. Ramcharan Hanuman Sonar (2), 
distinguished. f 

Prosunno Kumar Sanyal v. Kali Das Sanyal (3) 
and Ganapathy Mudaliar v. Krishnamachariar (4)! 
followed. 

The Court has power to treat an appealasa tition 
in revision and to treata petition in revision as an 
appeal, if necessary for the ends of justice. [ibid] 
; ulhin Sona Kuer v. Jamil Ahmad (5), follow- 
ed. 

Under s. 12-A, Chota Nagpur Encumbered Estates 
Act, read with s. 60, Civil Procedure Code, property 
released from management unders 12 ofthe former 
Act cannot be sold without the sanction of the 
Oommissionerin execution of a money-decree against 
the proprietor. [p. 534, col. 1.] 

Balmakund Sahay v Bhagwat Narain Singh (6), 
Basangowda v. Irgowdati (7) and Diwali v. Apaji 
Ganesh (8), referred to. NG 

Civil revisions from a decision of the 
Judicial Commissioner, Ranchi, dated the 
13th July, 1929. 

Mr. B C. De, for the Petitioners. 

Messrs. S. K. Bhattacharji and G. ©., 


Mukherji for the Opposite Party. 


JUDGMENT.—One Bhagwat Narain 
Singh, opposite party, was the proprietor 
of an estate which had been for some years 
under the management under the Chota 
Nagpur Encumbered Estates Act (VI of 
1876); it was subsequently released. After 
therelease of the estate a money-decres was 
obtained against him and it was sought to 
bring tosale certain of his landed property 
in execution. The sale took place, but 
before it was confirmed Bhagwat Narain 
Singh applied to have it set aside on two 
main grounds. First, irregularity in pub- 
lishing and conducting the sale and in- 
adequacy of price, Secondly, that the 


534 
properties weré not liable to be attached 
and sold in execution ofa money-decree by 
reason of the provisions of the Encumbered 
Estates Act. This application was pre- 
sented against both the decree-holders and 
the auction-purchaser, the latter being a 
strangerto the suit. The Munsif held that 
there was no irregularity in publishing 
< and conducting the sale and no inadequacy 
of price established and was of opinion 
that there was nothing inthe Ohota Nag- 
pur Encumbered Estates Act operat- 
ing as a bar to thesale of the property 
in execution, On appeal the Judicial 
Commissioner agreed with the Munsif in 
rejecting the first ground, but on the latter 
point he held that s.12-A of the Act read 
with s. 60, Civil Procedure Code, prevented 
a property released under s. 12 from being 
sold without the sanction of the Oommis- 
sioner. Accordingly he set aside the three 
sales. Hence these three applications. 
“It has been argued, ‘firstly, that no ap- 
peal lay to the Judicial Commissioner from 
the finding of the Munsif that s. 12-A did 
not bar the sale because this is not a matter 
decided under s. 47 which would be appeal- 
able as a decree and on general grounds, 
It is said that a proceeding between the 
judgment-debtor and auction-purchaser 
after the sale is not a proceeding between 
the parties to the suit or their representa- 
tives and is not a proceeding relating to 
the execution of a decree and, therefore, 
an order in such a matter is not appealable 
under 6,47. The order is made appealable 
under O. XXI, r. 92, Civil Procedure Code, 
and O. XLIII, r. 1, and the appeal only lies 
on the grounds specified in O. XXi, r. v0. 
Tn support of this contention reference is 
made to the Full Bench decision of the 
Patna High Court, Hakim Abdul Gani v. 
Raja Ram (l), and to a recent decision in 
Ramkumar Agarwala v, Ramcharan Hanu- 
man Sonar (2). But those were cases under 
O. XXI, rr. 95 and 96, and not O. XXI, r. 92, 
and are, therefore, not in point. So far as 
O. XXI, r.92, is concerned cases under 
the corresponding provisions of the former 
Qivil Prcczdure Code were considered in 
Prosunno Kumar Sanyal v. Kali Das Sanyal 
(3) and in Ganapathy Mudaliar y. Krishna- 
machariar (4), by the Judicial Oom- 

(1) 35 Ind. Cas. 468; 1 Pat. L. J. 232; 20 0. W.N. 
829; 3 P. L. W. 62 F. B). 

(2) 126 Ind. Cas 849; A. I. R. 1930 Pat. 311. 

(3) 19 C. 683; 191 A. 166; 6 Sar. 209 (P. O.). 

(4) 44 Ind. Gas, 855; A.I. R.1917 P. O. 121; 45 1. 
A.(54; 41 M. 403; 23 M. L. T. 198; 27 O. L. J. 367; 3 
M. L.J. 463; 4 P. L. W. 310; (1918) M. W. N. 310; 
22 O. W. N. 553; 16 A. L. J. 353; 20 Bom. L. R. 580; 
$ L. W.427 (P. O) | 
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mittee of the Privy Council. These deci-- 
sions related to applications forsetting aside 
a sale. It was held that they ought to be 
decided under s. 244 of the old Code corres- 
ponding tos. 47 of the Code of 1£08, and 
they were matters to be decided by the 
Court which passed the decreeand no suit 
would lie regarding these matters. No 
authority has been cited before me to show 
that it has ever been held that a decision 
under O. XXI, r, 92 is not a decision under 
s. 47, Civil Procedure Oode, and is not ap- 
pealable as such. I am of opinion, therefore, 
that I am bound to follow the Privy 
Council decisions and to hold that the 
Judicial Commissioner acted with jurisdic- 
tion in entertaining the appeal as an appeal 
from a decision under s. 47, Oivil Procedure 
Gode. This issufficient to dispose of the 
case as amatter of civil revision. 

There is, however, power as held in 
Dulhin Sona Kuer ý. Jamil Ahmad (5) to 
treat an appeal as a petition in revision and 
to treata petition in revision as an appeal 
if necessary for the ends of justice and the 
learned Advocate for the petitioner has ask- 
ed me to enter into the question of law as to 
whether the Judicial Commissioner was 
right in holding that s, 12-A, Ohota Nagpur 
Encumbered Estates Act, read with a. 61, 
Civil Procedure Code, was a bar to the sale 
of the property without sanction of the 
Commissioner. No authority has been cited 
which is directly in point. It has been 
held in Balmakund Sahay v. Bhagwat 
Narain Singh (6) that when the proprietor 
ofan estate which has been released fron 
management under 8. 12 of the Act executes 
a mortgage bond, the bond, though not eu- 
forceable as a mortgage,is valid as @ money- 
Cebt, but the decision does not touch the 
question how the holder of such a money 
decree shall realiza the money when he 
seeks to do so by execution. The words of 
s.32-A, Ohota Nagpur Encumbered Estates 
Act, Go not expressly refer to proceedigs in 
execution of decree: they say that the holder 
of such property shall not be competent, 
without the sanction of the Commissioner, to 
alienate his immoveable property, or any part 
thereof, in any way, or to create any charge 
thereon extending beyond his lifetime, and 
it provides that any alienation and charge 
made onthe property in contravention of 
she sarction shall be void. It has been 
argued that a provision restraining aliena- 
tion is effective only to the extent of restrain. 

(5) 48 Ind. Cas. 779 


(6) 121 Ind. Cas. 367; A. L R. 1929 Pat. 375; 8 Pat, 
212; 11. L. T. 258. 
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ing voluntary alienation and wil] not 
prevent the property being taken in execu- 
tion of a-decree by Oourt; that if it had 
been intended to prevent. the property be- 
ing so taken specific provieion would have 
been made in the Statute. The learned 
Judicial Oommissioner has pointed out 
that no direct authority is available, but 
relies on Basangowda v. Irgowdati (7). 
Here the Oourt was construing a contract 
embodied in a compromise petition, the 
terms of which included restraint on volun- 
tary alienation. Tae Oourt held that 
it was effective and that it operated to pre- 
vent the property being takenin execution 
of a money decree. The Court read the 
provision along with s. 60, Civil Procedure 
Oode, and regarded the property as a 
property over which the judgment- 
debtor had no disposing power. The deci- 
sion followed a previous case of the same 
High Oourt, Diwali v, Apaji Ganesh (8). 
In the circumstances | am by no means 
satisfied that the Judicial Oommissioner 
committed any error of law in deciding 
the case as he has done. It may be pointed 
out further that the petition of revision 
No. 13 of 1930 was presented after the ex- 
piry of the term of limitation for an appeal. 
The result is that the avplications are dis- 
missed with costs. I allow one consolidated 


hearing fee of five gold mohurs in these . 


three cases. 
a ag Revision dismissed, 
nd. Cas. ; A. I. R. 1923 Bom. fi 
B. 597; 25 Bom, L. R. 293, ae 
(8) 10 B. 342, 


PATNA HIGH COURT. 
Caiminat Reviston No. 454 oF 1930, 
September 1, 1939, 

Present :—Mr, Justice Dhavle, 
SAKAL AHIR arp oragss—Acovsep— 
PgTITIONESs 
Versus 
PALAKDHARI AHIR—Opposi18 Party. 
Criminal Procedure Code (Act V of 1898), ss. 162, 
172—Police diary —Use for corroborating prosecution 

witnesses, legality of. 

„It is contrary to law to make use of the Police 
diary for the purpose of corroborating the evidence 
of prosecution wituesses as given in Court, especially 
reg regard to s. 162 of the Criminal Procedure 

Dal Singh v. Emperor (1), referred to. f 

Oriminal revision froman order of the 
Sonion Judge, Arrah, dated the 18th June, 
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Mr. Navadwip Chandra Ghosh, for the 
Petitioners. 

Mr. S. N. Sahay, for the Opposite Party. 

JUDGMENT.—The petitioners have 
been convicted of theft of crops and sen- 
tenced under s. 379, Indian Penal Oode, to 
fines of Rs. 30 with one month’s rigorous 
imprisonment in default, each. The com- 
plainant claimed to have grown the crops 
on the lands on the;basis of two mortgage- 
deeds, while the petitioners’ case was that 
they had taken a prior shikmi settlement 
of the lands from the original tenant 
Ramnaresh Singh. There was a motion in 
revision to the learned Sessions Judge who 
refused to interfere. 

The point on which intervention is now 
sought is the improper use of the Police 
diaries by the trying Magistrate. In this 
connexion, the learned Advocate has refer- 
red to the following observation in the 
judgment of the trying Magistrate: “Some 
discrepancies in the statements of some 
witnesses examined in Oourt have been 
pointed outfrom what they stated before 
the investigating officer. I have gone 
through the case diary. Those discrepan- 
cies are not material to facts in issue.” 


The contention is that the trying Magis- 
tia‘e apparently went into the case diaries 
as a whole, and in coming to the conclusion 
that the discrepancies were not material, 
was presumably influenced by the corro- 
borative portion ofthe Police diaries. This 
contention was raised before the learned 
Sessions Judge, who held that there was 


“nothing to show that the trying Magistrate 


had acted on whathe found inthe diary, 
and that it would not, therefore, be said that 
he had relied on the Police diary in decid- 
ing the case. I do not think that that 
really meets the case. When the trying 
Magistrate says that he has been through 
the case diary and follows up this observa- 
tion with the remark that these discrepan- 
cies are not material to the facts in issue, 
it seems to be a perfectly fair inference that 
he was presumably inflaenced by other 
parts of the diary corroborating the wit- 
nesses in Oourt, though such use of the 
diaries is forbidden by law. In Dal Singh 
v. Emperor (1) their Lordships of the Judi- 
cial Committee pointed out that it was in- 
consistent with the provisions of s. 172, 


(1) 39 Ind, Cas. 311; A.I R. 1917 P. O 25; 44 1. 
A. 137; 18 Cr. la. J.471; 13N. L. R. 100; 44 C. 876; 
15 A. L. J. 475:1 P. L. W. 661; 26 O. In J. 13; 22 
M. L. T. 31; 19 Bom. L. R. 510; 21 C. W. N. 818; 6 
L. W.71; (1917) M. W. N 522; 86 L. J. P. 140; 33 
M, L. J. 555; 11 Bur, L. T, 54 (P. C.). 
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Criminal Procedure Code, to use Police 
diaries for the purpose of testing theevi- 
dence of defence witnesses given in Oourt. 
It ig at least equally contrary to law to 
make use of the Police diary for the pur- 
pose of corroborating the evidence of 
prosecution witnesses as given in the 
Court, especially having regard tos, 162 of 
the Code, 

The result is that the conviction of the 
petitioners must be set aside. The fines, 
if already paid by them, must be re- 
funded, 

å, Convictions set aside, 


PATNA HIGH GOURT. 
ORIMINAL Reviston No. 1 or 1930. 
December 16, 1930. 

Present :—Mr. Justice Wort. > 
BAIDYANATH GIRI AND ANOTHER— 
PETITIONE88 

- versus 

PT EMI TROP rron aii, 

Criminal Procedure Code (Act V of 1 i 
476-3 Applicability of s. ry to I poets pe 
8. =D. 

Section 421, Criminal Procedure Code, applies to all 
appeals including those under s. 476-B of the. Gode. 

Oriminal revision against an order of 
the District Magistrate, Balasore, dated the 
10th October, 1980. 

Mr. Subba Rao, for the Petitioners. 

Mr. C. M. Acharya, for the Orown. 

JUDGMENT .—The only question in 
this case is that the learned District 
Magistrate acted in an illegal manner by 
dismissing summarily an appeal under 
s. 476-B. Two authorities have been re- 
lied upon for this proposition, but neither 
in the casein which judgment was de- 
livered by my learned brother Fazl Ali 
nor in the other authority has reference 
been made to e. 421 of the Code of Orimi- 
nal Procedure. It is contended that that 
section has no application to s. 476 B, 
which latter section finds placein another 
Ohapter and itis contended is self contained. 
I cannot accept this proposition as it is 
obvious that an appeal was first given in 
these matters under the added s. 476 B of 
the Oodeoi Oriminal Procedure, I would 
hold that s. 421 of the Oode of Criminal 
Procedure applies to all appeals unless it ig 
specifically provided otherwise, The learned 
Magistrate, in my judgment, was entitled 
to dispose of this matter summarily and 
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I see no particular reason for interfering 
with the order having regard to the reason 
which he states inthe latter part of his 
judgment. : 
The Rule is discharged. — 
A. Rule discharged. 


raided 


PATNA HIGH COURT. 
ORIMINAL AppaaL No. 206 oF 1930. 
January 7, 1931. 

Present:—Sir Oourtney-Terrell, Kr. 
Chief Justice, and Mr, Justice Adami. 
HABIBUR RAHMAN AND OTHERS 

— APPELLANTS i 
versus 
EMPEROR— RESPONDENT. 

Criminal trial—Evidence—Prosecution story false 
—Power of Judge to arrive at some theory of actual 
happenings if he can fairly do so on evidence. 

Per Courtney-Terrell, C. J.—There is no funda- 
mental rule of law which prevents a Judge, if he finds 
that the prosecution story as told by the prosecution 
witnesses is untrue, from doing the best he can in 
view ofall the evidence given in the case, to arrive 
at some theory as to what has actually happened 
if he can fairly do so upon the evidence. But ina 
case where the story of the occurrence in its funda- 
mental aspects has been found by the Judge to be 
untrue it will rarely, ifever, be possible to accept 
the evidence of the prosecution witnesses who have 
obviously conspired together to tell that false story. 
[p. 538, col. 2.] 4 be 

Criminal appeal agairat a decieion of 
the Sessions Judge, Darkhanga, dated the 
12th September, 1:30. > 

Sir Ali Imam, Messrs. Sham Bahadur and 


_& P. Varma, for the Appellants. 


The Assistant Government Advoeste, for 

the Crowr. 
JUDGMENT. 

Courtney-Terrell, C. J.—This is 
an appeal from a judgment of the 
Seasicns Judge of Darbhanga convict- 
ing sixteen persons of various offences 
arising out of au occurrence :which took 
place in Mauza Nayatola Dilahi on the 
7th June last. In this village there reside 
two men Habibur Rahman and Pipa Khan 
who arestep- brothers and for a considerable 
time past disputes have been going on be- 
tween the two step-brothers as tothe rights 
in a mango orchard of which at one tie 
they werecertainly joint proprietors. Ac- 
cording to the case of Pipa Khan the or- 
chard had been divided by the original pro- 
prietor in such a way as to leave the nor- 
thern portion the sutject of a wakf trust- 
déed and the southern portion remained 
joint between Pipa and Habibur. There 
were intermediate dealings with the pro- 
perty which it is not material to go into, 
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The case of Habibur, on the other hand, 
was that pending the settlement of the dis- 
pute between the two brothers as to the 
partition of this orchard in respect of which 
a case had already been instituted in the 
Oivil Court a temporary allotment of the 
shares between the two had been effected. 
The evidence as to whether or not this 
temporary division had been effected is 
somewhat vague. The learned Sessions 
Judge has taken the view that nosuch 
separation had in fact taken place but that 
the orchard or the southern portion of it 
remained joint. There is, however, strong 
evidence that some sort of temporary divi- 
sion under the direction of the Court of the 
Subordinate Judge in which the partition 
suit was to be heard had been effected. But 
one thing is abundantly clear, namely, that 
Habibur had in fact placed two watchmen 
in that portion of the garden which he con- 
sidered as his exclusive portion and that 
theses watchmen had been in command of 
the garden for a very considerable time, 
since in fact the flowering of the mango 
blossoms and that he bad for their purposes 
caused to be erected a hut in which the two 
men lived and took their food while taking 
care of the garden. Upon the whole the 
evidence points to the fact that at any rate 
as far as the southern or south eastern por- 
tion of the garden was concerned Habibur 
was in the enjoyment of exclusive possession 
of it. The disputes between the two bro- 
thers had not, however, terminated and 
Pipa was certainly asserting this joint 
ownership with Habibur. 

On the day in question early in the morn- 
ing Habibur had, aceording tothe undis- 
puted evidence, gone with a considerable 
party of his supporters prepared for combat 
if necessary to his portion of the garden 
and was, through hie servants, collecting 
: mangoes and piling them into the cart, 
This was not the firat time ha had done so. 
He had a few days previously without any 
disturbance from Pipa,gone and pickedjzome 
two thousand mangoes and sold them to a 
purchaser receiving the priceto his own 
use and without accounting to Pipa. These 
facts indicate, to my mind, that he was in 
sole possession of the south eastern part of 
the garden, O2 this particular day, accord- 
ing to the prosecution story, Pipa who was 
sitting in his house some two hundred yards 
or so to the south-east of the orchard re- 
ceived news from two parsons that Habi- 
pbur’s party had arrived and were picking 
mangoes, The two persons who brought 
the news were one -Gobinda who ultimately 
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died in the course of the events which I am 
about to describe and Pipa’s son-in-law 
Usman. Pipa says that he thereupon 
directed these persons to go back to the 
orchard and remonstrate with Habibur for 
picking the mangoes at a season when they 
were not ripe. The story up to this point 
has a certainimprobability about it because 
a man in the ordinary conduct of an orchard 
garden and knowing his business does not 
pick mangoes before they are ripe for such 
an act would amount to wanton waste. 
However, Pipa was clearly incensed at this 
but according to him before anything could 
be done Usman and aman named Dhora 
and Gobinda were chased by Habibur’s 
party right up to his doorway and there in 
front of a small hut which was opposite the 
east gide of his house, Gobinda was struck 
down and slain and Dhora was also serious- 
ly injured and at the same timea nephew 
of Gobinda’s who had raised an outcry on 
seeing his uncle fall received a cut on his 
head by means ofa garassa handled by one 
of Habibur’s party named Wahid Ali and 
fell on the ground. The persons who are 
said by the prosecution witnessesto have 
taken part in the actual attack on Gobinda 
are four in number. They are all Muham- 
madans and they have been sentenced by 
the learned Sessions Judge to four years’ 
rigorous imprisonment, 

When the accused were put up before 
the Sessions Judge most of the accused 
declined to make any statement at all but 
one of them, thatis tc say, Abdul Rahman, 
made avery fulland complete statement. 
He said that it was he who in fact took part 
inthe attack on Gobinda and he explained 
the way in which the attack had tiken 
place. He says that Gobinda together with 
a number of others of Pipas party had 
chased him andaman named Keshwar 
Singh away from the orchard and they had 
not flad towards the house of Pipa but had 
fled southwards towards a field situated 
about the same distance as Pipa’s house 
which was known as Batulan’s field and 
there the following events took place: It 
may be noticed that the man Abdul Rah- 
man and the person named Mubarrak 
were the two watchmen who had been 
employed by Habibur to watch the orchard 
garden \?). He makes the statement that he 
was in fact the watchman and that he saw 
Pipa together with a largenumber of per- 
sons approaching the orchard armed with a 
gun and the rest of his partarmed with 
lathis and garassas. Thereupon he fled 
from theorchardand fled southwards and 
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he was pursued by Pipa's mob. Hesays 
that Gobinda, the man who was ultimately 
killed, struck his companion Mubarrak on 
the left arm with a garassa, This state- 
ment is corroborated by the fact that 
Mubarrak did in fact bear a.wound from a 
garassa on the laft arm; that Mubarrak 
turned back on receiving this blow and 
thereupon Gobinda dealt him a second blow 
on the neck ; this is also corroborated by 
the medical evidence ; and when Mubarrak 
fell down after the assault Usman pierced 
his (Abdul Rahman's) hand with a spear 
(which is also borns out by the medical 
evidence) that he then snatched up a 
sipaha, which is a pair of heavy sticks 
fastened together with an iron ring and 
used as a prop for a bullock cart, and 


blindly struck cut at Gobindain his own. 


defence and he says that Dhora was struck 
by Keswar Singh with a garassa. He 
makes it quite clear that Gobinda, Dhora 
and Mubarrak were all assaulted and the 
whole fight took place in Batulan’s field. 
The injuries inflicted on Dhora and Mubar- 
rak must have bled profusely. The injuries 
which were found on the body of Gobinda 
were heavy lathi blows which broke the 
ribs and ruptured the lungs and spleen and 
would only have caused internal injuries 
which would not have bled profusely. But 
the first two men must hava received 
serious wounds which would causea great 
deal of blood. When the Sub-Inspectcr 
cama toinvestigate the story he at once 
went to the placa where Gobioda was at 
that time lying, that is to say, just outside 
Pipa's house and in the place where all the 
witnesses including Pipa himself said that 
Gobinda had actually fallen. He found a 
little trace of blood under the body where 
the blood from the nose of the victim had 
clearly stained the ground. He found no 
blood anywhere in that vicinity but a boy 
named Ohhotka was brought to him aged 
sixteen years who has given evidence in 
this case and he letout the fact that the 
battle had really taken place in Batulan’s 
field. Thereupon the Sub Inspector went 
to Batulan’s field to examine the ground 
there and there he foundnot only profuse 
blood stains but an attemptto conceal the 
blood stains. The ground had been dug 
over asmallportion which did not suffice 
to conceal the blood and the ground shewed 
marks of some water having been thrown 
upon it. There docs not appear, however, 
to have been either water or blood in the 
place where the prosecution say the assault 
actually took place. The water is to be 
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accounted for by the fact that an attempt 
was made when Gobinda fell down sense- 
less to revivehim by pouring water into 
his mouth, Traces ofthat would certainly 
have been visible at the place opposite 
Pipa’s house as well as the blood if Gobinda 
had actually fallen at that place. 

Therefore, we have to start with the very 
clear finding which is in fact arrived at by 
the learned Sessions Judge that this occur- 
rence took place at Batulan's field and not, 
as the witnesses on behalf of the prosecution 
state, near Pipa's house. It thus becomes 
manifest that the story of the pursuit of 
the injared men Dhora and Gobinda to 
Pipa’s house is absolutely untrue and indeed 
the learned Sessions Judge starts with that 
finding. I do not agree that thereis any 
fundamental rule of law which prevents a 
Judge, if he finds that the prosecution 
story as told by the prosecution witnesses 
is untrue, from doing the best he can in 
view of all the evidence given in the case 
to arrive at some theory as to what has 
actuslly happened if he can fairly do so 
upon the evidence. But in a case where 
the story of the ccsurrence in its funda- 
mental aspects has been found by the 
Sessions Judge to be untrue it will rarely 
if ever be possible to accept the evidence 
of the prcsecution witnesses who 
have obviously conspired together to tell 
that false story. It would appear from the 
only man who has had the courage to make 
a frank statement before the Sessions Judge 
and he is largely the saviour of bis com- 
panions, that what really happened was 
that Habibur went with his party expecting 
an attack to the orchard, that an attack was 
in fact made by Pipas party and that 
Pipa’s party got the worst of it. Two men 
of Habibur’s party have received slight ` 
injuries and it is a misfortune that the 
injury on the man of Pipa's party wasa 
serious one resulting in death. Butone 
is constrained to wonder whether the 
learned Judge could possibly, in view of 
the evidence, have arrived at the finding he 
has in this cise had itnot beenforthe fact 
that this death took place. If the injuries 
had been of an equal character on both 
sider, in my opinion, there would have been 
no alternative for him but to find that the 
story of Pipa having been the real agegres- 
sor in the case was correct, Indeed it 
appears that since this occurrence Pipa’s 
party have been prosecuted on a counter 
case. They have been held to be the ag- 
greesors by the same Magistrate and that 
view was supported by ‘the same Sessions 
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Judge who has arrived at thedecision in 
thiscase. We have read the judgment in 
the counter case and the judgment of the 
Sessions Judge is quite consistent with his 
judgment in this case. There is no incon- 
sistency between the two. He has come to 
the conclusion as to both cases that- both 
parties set forth armed witha view to obtain- 
ing exclusive possession of the orchard. 
He has come to the conclusion in both cases 
that Habibur’s party succeeded in driving 
away the two men of Pipa’s party who were 
injured not towards Pipa’s house but down- 
wards into Batulan’s field andit was there 
that the injuries upon them were inflicted. 
In my view where he went wrong was in 
not perceiving that none of the witnesses 
on behalf of Pipa’s party and in particular 
Pipa himself ought to have any weight 
attached to their evidence after it had 
been thoroughtly well-established that 
their account of the way in which the 
occurrence took place was altogether false. 
The true view of the facts as far as one can 
obtain them from the evidence seems to me 
to be thatPipa’s party werelin fact the aggres- 
sors, that Habibur’s party were on the 
defence and that as regards the injuries 
inflicted upon Gobinda and Dhora they 
were inflicted in actual self-defence by 
the people by whom they were inflicted 
and the story told by Abdul Rahman con- 
firmed as it is by the set story told in 
the witness-Lox by Mubarrak seems to 
me to be true, For these reasons I would 
get aside the convictions and sentences 
of all the appellants in this case and direct 
that they be released.: 
Adami, J.—I agree. 
å. Convictions set aside, 





PATNA HIGH COURT. 
Oaiminst Revision No. 27 oF 1931. 
February 4, 1131. 
Present:—Mr. Justice James, 

LAL MOHAMMAD AND oTnE.s— 
PETITIONERS 

versus 
EMPE ROR—Rasponpents, 

Penal Code (Act XLV of 1860), s. 24—‘Dishonestly,’ 
meaning of—Criminal Procedure Code, (Act V of 
1898), s. 106- Forming unlawful assembly and 
ora Wang people—Breach of peace’-—Order under 
s. 106. 

Where a person takes away a thing with the 
intention of causing wrongful loss to the proprietor 
who is entitled to it, it cannot be said that his inten- 
tion was not dishonest within the meaning of the 
word as used in the Penal Oode, though he had no 
intention to convert it to hisownuse. [p. 539, col. 
2; p. 540, col. 1.] 

To form an unlawful assembly and by means of 
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that unlawful assembly to overawe and intimidate 
other persons, preventing them from doing what 
they are legally entitled todoand compelling them 
toabandon their property which they are entitled 
to keep, does actually amount to a breach of the 
peace of a most serious nature within the meaning 
ofs. 106, Oriminal Procedure Code. fp. 540, eol. 2.] 
Emperor v. Manik Rai (1) and Baidya Nath 
Majumdar v. Nibaran Chande r Gope (2), referred to. 


Oriminal revision against an order of the 
Sessions Judge, Muzaffarpur, dated the 5th 
December, 1930. . 

Sir Ali Imam, Messrs. Ahmad Teza and A. 
A. Khan Warsi, for the Petitioners. 

Mr. S, M. Gupta, for the Orown. 

Messrs. Manuk and B. P. Varma, for the 
Complainant, 

JUDGMENT.—The petitioners have 
been convicted of the offences of forming 
an unlawful assembly for the purpose of 
obstructing the cutting of bamboos on 
a certain plot and also for theft of bamboos 
which had been cut. The plot on which 
the bamboos stand has apparently been 
used on several occasions for the purpose 
of Muhammadan burials, and the petition- 
ers when they were placed on their trial 
asserted that they had an exclusive right 
to the bamboos on this land which could 
be used only for Muhammadan funerals. 

Sir Ali Imam on behalf of the petition: 
ers argues that if they believed- that they 
had the exclusive right to these bamboo3 
and in support of that bona fide claim of 
right they prevented the proprietors’ men 
from cutting them, they committed no 
offence. But the learned Mzgis:rate found 
that the proprietors had been exercising 
their ordinary rights in respect of the 
bamboos and other trees on this land, whe- 
ther the Muhammadans took bamboos on 
the occasions of funerals ornot; and the 
learned Sessions Judge affirming this find: 
ing cleariy held that, although the Mibam- 
madans had been taking bambooa for use 
in graves, they had not at any time done 
this to the exclusion of the rights of the 
proprietors of the land. It appears to be 
clear from the findings of the trial Oourt 
that the proprietors had b3en cutting these 
bamboos regularly as a matter of right, and 
it would be impossible to hold that the 
petitioners were asserting any right in 
good faith when they prevented the pro- 
prietors’ men from cutting the bamboos 
orfrom taking away the bamboos which 
had been cut. It is suggested that 
the petitioners ought not to have been con- 
victed of theft in respect of the bamboos 
which they removed, because they had no 


„dishonest intention, that is to say, it has no} 


been shown that they had any intention of 
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converting the bamboos to their own _ per- 
sonal use ; but they manifestly took away 
the bamboos with theintention of causing 
wrongful loss tothe proprietors who were 
entitled to them, and it cannot be said that 
their intention was not dishonest within the 
meaning of the word as used in the Indian 
Penal Ocde. 

The petitioners have been bound down 
under s, 106 of the Code of Oriminal Pro- 
cedure, The Magistrate originally convict- 
ed them under s. 147 of the Indian Penal 
Code, but this conviction was altered on ap- 
peal to one unders, 143, whilethe order 
under s, 146 was affirmed. 


Now, the provisions of s, 106 expressly- 


exclude s. 143in reciting the offences, con- 
viction of which will involve liability to be 
bound down, and if the order of the learned 
Sessions Judge is legal it must be justified 
as following on his affirmance of the con- 
viction unders. 379. Sir Ali Imam sug- 
gests that the words “assault or other 
offence involving a breach of the peace” in 
s. 106 means this, that the definition in the 
Indian Penal Oode of the section under 
which a person is convicted must be such 
that it is not possible to commit the offence 
without a breach of the peace, A breach of 
the peace is not an essential part, nor any 
part at all, of the offence of. theft as defined 
in s. 378, and Sir Ali Imam argues accord- 
ingly that itis not proper to make an order 
under s. 116 following on a conviction 
under s. 379. In Emperory Manik Rai 
(1) persous who had been convicted under 
s. 434 were bound down, although “the evi- 
dence showed that tle accused were actually 
prevented from committing a breach of the 
peace by the fact that the other party offer- 
ed no resistance as happened in the present 
case. Sir Ali Imam argues that that case 
ought not to be treated as an authority in 
this Oourt where decisions of the Calcutta 
High Oourt should be preferably followed ; 
but I do not find that the Calcutta High 
Court has placed upon the language of s. 106 
80 narrow an interpretation as Sir Ali Imam 
would place upon it. In Baidya Nath 
Majumdar v. Nibaran Chander Gope (2) it 
was laid down that tha Court applying 
the provisions of s.106 ought to record a 
clear finding with respect to the facts 
which made the provisions of the section 
applicabls, in cases in which the offences 
of which the accused were convicted did 
not themselves, and apart from any other 

(a) 11 Ind. Cas. 589; 384.771; 8 A. L. J. 925; 12 


Or. L.J. A 
(2) 30 0,93; 6 0. W. N. 471, 
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incidents, come within the terms of s, 106 
Now in that case the petitioners had been 
convicted under ss. 447 and 426 of the 
Indian Penal Code, but it did not appear 
from the judgmentthat the accused had 
committed or were about to commit any . 
actual breach of the peace. In the present . 
cage I consider that the incident which form 
the transaction for which the petitioners 
have been convicted do in themselves come 
within the term of s. 106; thatis to ray, 
to form an unlawful assembly and by 
means of that unlawful assembly to overawe 
and intimidate other persone, preventing 
them from doing what they are legally en- 
titled to do and compelling them to aban- 
don their property which they are entitled 
to keep, does actually amount to a breach 
of the peace of a most serious nature and I 
consider that on the findings of the trial 
Court the order under s. 106 would kave 
been quite justified, even if ho had choeen 
then to adopt the more lenient course which 
the Sessions Judge adopted, and io convict 
the petitioners under s. 143 instead of under 
8. 147. 

I do not consider that the sentences im- 
posed by the Sessions Judge ere cevere, 
and I maintain his finding and order and 
dismiss this application. 

a. Application dismissed, 





PATNA HIGH COURT. 
CRIMINAL Revision Ne. 39 cr 1931, 
February 5, 1931. 

Present:—Mr. Justice James. 

MOHAMMED EJAZ HUSSAN KHAN— 
PETIT NER 
VETEUS 

EMPEROR—Ovpeosi1Ee Pasty. 

Criminal Procedure Code (Act V ôf 1898),s. 819— 


Assessor—Prolonged absence from District, whether 
exempts from being assessor— Residence, meaning 


of. 

Prolonged absence of an assessor from a District 
exempts him from beingan assessor under s, 319, 
Oriminal Procedure Code, 

A man may obviously reside during the year in 
more than one District and a person who in this way 
possesses more than one place of residence would be 
ordinarily liable to serve as a juror in each of the 
Districts in which he has his residence, but he would 
only be subject to that liability solong as he was 
residing in that District. 

Mohomed Shuffli v. Laldin Abdulla (1) and Ram- 
chandra Sakharam v. Keshab Durgaji (2), referred 
to. : 

The mere fact that a person's name is on the list 


.of jurors and assessors does not render him liable to 


serve as a juror or assessor unless he is liahle under 
s. 319, Criminal Procedure Code. 


Oriminal revision against an order of 
the Sessions Judge, Muzafferpur, dated the 
20th December, 1930. 
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Mr. Ahmad Reza, for the Petitioner. 
Mr. S, M. Gupta, for the Orown. 

' JUDGMENT.—The petitioner has 
been fined Rs. 10 under e. 332 of the 
Oriminal Procedure Code for failing to 
attend as an assessor in the Sessions Court 
of the Muzafferpur after he had been 
summoned, It appears that the petitioner 
had gone to live in Patna and consequently 
when the peon came to his village to serve 
the notices on him he was obliged to make 
the service in the manner prescribed by 
5, 71 of the Oriminal Procsdure Code. 
The learned Sessions Judge considers that 
the asses:or ought to have arranged that 
such notices if received in his absence 
should be accepted and communicated to 
him. But it appears that this was not a 
mere brief or temporary absence but that 
the petitioner was actually living in Patna 
and rarely visiting his home in Muzafferpur. 
I consider that in such circumstances the 
petitioner should not be regarded as resi- 
dent in Mug:fferpur district within the 
meaning of s. 319 of the Code of 
Oriminal Prcc:dure, The meaning of the 
term. ‘residence’ in the Oivil Procedure 
Code was considered bv the Bombay High 
Court in Mohomed Shuffli v. Laldin Abdula 
(1)and Ramchandra Sakharam v. Keshab 
Durgaji (2) and in the latter casa it was 
held that a person who was absent for four 
months from his ordinary abode should 
be treated as non-resident. I do not con- 
sider that the petitioner in the present 
cise should be regarded as residing in 
Muzafferpur district during his prolonged 
absence at his house in Patna, The learned 
Sessions Judge has suggested that if he 
has ceased to reside in Muzafferpur dis- 
trict he should obtain the removal of his 
name from the list of jurors and assessors. 
“ But the mere fact that his name is on 
that list does not render him liable to 
serve as an assessor unless he is liable 
under 8, 319 of the Oode of Oriminal 
Procedure. A man may obviously reside 
during the yearin more than one district 
and a person who in this way possesses 
more than one place of residence would, 
I consider, be ordinarily liable to serve as 
a juror in each of the districts in which 
he has his residence, but he would only 
ba subject to that liability so long as he 
was residing in that. district. There are, 
for instance, on the jury list of Patna 
many persons who reside for half the year 
at Ranchi, I do not consider that those 
. (3B. 227, 
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persons during their absence at Ranchi 
would be regarded as residing in Patna 
district within the meaning of s, 319, 
though during the period of their residence 
in Patna district they may be liable to 
serve as jurors, I consider, therefore, that 
the petitioner living more or less perma- 
nently at his house in Patna is not, while he 
is residing thera, to bə regarded as residing 
in Muzafferpur district within the meaning 
of s. 319. He was not, therefore, at that 
particular time liabe under s. 319 to 
Serve as a juror or assessor, and the order 
of the Sessions Judge under s, 382 
is acccrdingly set aside. The amount of 
fine, if paid, may be refunded. 
a, Order set aside, 





PATNA HIGH COURT. 
OxtMtInaL Revision No 64 or 1931. 
February 23, 1981. 

Present :—Mr. Justice James, 
BRANJIVAN—PetirioneRr 
versus 

EMPEHROR— Opposite Patty, 

Bihar and Orissa. Prevention of Food Adulteration 
Act (II of 1919), s. 8 (2)—Sale of çoods in unopened 
and duly ladelled tins obtained from reputed whole- 
sale dealer—Conviction, legality of. 

Where a person obtains goods from a reputed 
wholesale dealer and sells them in unopened tins 
duly labelled in the condition in which they are 
received, he is not liable to be punished under the 
Bihar and Orissa Prevention of Food Adulteration 
Act unless there is reason to believe that he did not 
believe goods to be genuine. The dealer isnot bound 
to make some experiment to test the quality of the 
goods, 


Oriminal revision against an order of 
the Sessions Judge, Manbhum-Sambalpur, 
dated the 12th December, 1930. 

Messrs. S. C, Mazumdar and C, G. Das, 
for the Petitioner. 

JUDGMENT.—The petitioner has 
been fined Rs, 100 under s. 3(2) of the 
Bihar and Orissa Act, II of 1919, for selling 
ghee ofa quality below that fixed by rule. 
It appears thatthe case which the peti: 
tioner was required to meet was this, that 
he sold unopened tins duly labelled as they 
werereceived from Manikjan Sunderji ofa 
placein Gujrat. The ghee was found on 
analysis to be 22 per cent. below thestandard 
described by rules under the Act but the 
petitioner said that he had purchased it 
on the understanding that it was good 
ghee and that he sold itin the same condi- 
tion in which it had been received. The 
learned Magistrate observed that whether 
the petitioner dealt in unopened tins or not 
the onus lay upon him to prove that by 
using due care and attention he believed 
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such ghee to be genuine and since there 
was no evidence to show that he had made 
any attempt to ascertain‘the genuineness of 
the ghee the petitioner was held liable for 
punishment under s. 3 (2) of the Act. 

Now when a person obtains goods from 
& reputable wholesale dealer and sells 
them in unopened tins duly labelled in 
the condition in which they were received 

- he is not liable to be punished under the 
.Bibar and Orissa Prevention of Food 
Adulteration Act unless there is reason to 

- believe that he is not speaking the truth 
when says that he believed the goods to be 
genuine. It would be unreasonable to hold 
that a person dealing as the petitioner did, 
with unopened tins received in due course 
froma reputable wholesale dealer, must 
prove that ha made some experiment to 
test the quality of the ghee. The learned 
Magistrate remarked that it was the duty 
of the petitioner to examine with due care 
and attention whetherthe ghee was genuine 
or not, but itis not clear how he was to do 
this without opening the tins. Now in the 
present case there was nothing to show 
that the petitioner was not speaking the 
truth when said that he purchased the ghee 
in tins believing it to be gcod, and in the 
circumstances I do not consider that he 
ought to have been convicted. ` Accordingly 
I set aside the conviction and sentence on 
the petitioner, and direct that the fine, if 
paid, shall be refunded. i 

A, Conviction and sentence set aside, 
PATNA HIGH COURT. 

Frest Civin APPEAL No. 168 oF 1927. 
July 7, 1930, 
Present:—Justice Sir Jwala Prasad KT., 
and Mr. Justice Ross, 

Musammat BABUI RADHIKA DEBI 
— PETITIONER 
versus 
RAMASRAY PRASAD CHOWDHRY 
— OPPOSITE PARTY. 

Legal Practitioners Act (XXI of 1926), ss. 8,4— 
—Discharge of Pleaders during pendency of case— 
Remuneration, calculation of — Quantum meruit— 
Discretion of Court—Several Pleaders—Each, whe- 
ther entitled to full fee—Omission to accept vakalat- 
nama, effect of. | : 

Under the Legal Practitioners Act eas amended in 
1926 alegal practitioner is entitled to recover his fee 
settled between himself and his client. When he is 
not able to prove such a settlement he is entitled to 
the fee which is payable to a successful party under 
the rules. [p. 543, col. 2.] 5 h 

When there are several Vakils retained by a 
client in the same vakalathama each of the Vakils 
is entitled to claim from his client the full fee 
stipulated for by him and not merely a share in the 
single fee allowed as against the losing party, 


Libid.] 
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Vellanki Ramakrishna vy. P. Venkataramayya (2), 
followed. 


Sarat Chandra Roy Chowdhry v. Chandi Charan 
Mitra (1), not followed. 


Whether the vakalatnama has been signed or not, 
the Advocates concerned are entitled to their re- 
muneration for the work done by them on the princi- 
ple of quantum meruit. [p. 544, col. 2.] 

Keshav v. Jamsetji (3) and Sibkisor Ghose v, Manik 
Chandra Nath (4), referred to, 

here the Oourt is not assessing fees as in a 
terminated litigation but is assessing the remunera~ 
tion for the work done and for the loss that the 
learned Advocates themselves would suffer on account 
of the cessation of their services by their client, 
the compensation is within the discretion 
of the Court to be assessed upon the cir- 
cumstances of the case and [need not necessarily be 
upon the scale of fees fixed by the rules to be 
charged against a losing party. [ibid.] 

Messrs. Tribhuan Nath Sahay and 
Bhagwan Prasad, tor the Petitioner, 

Mr. K. P. Jayaswal, for the Opposite 
Party. 

JUDGMENT.—In pursuance of the 
order of this Court, dated lst April, 1930, 
the Advocates concerned have filed the 
accounts showing what sum as compensa- 
tion should be paid to'them for the work 
done and which was still expected to be 
done by them in pursuance of their ap- 
pointment as Advocates by the appellant. 
The petitioner has not filed any accounts 
as to whatisdue to the learned Advocates 
concerned, as directed by the order in 
question. Mr. T. N. Sahay appearing on 
behalf of the appellant-petitioner wants 
time to furnish the account in question. 
The order of ]st April was passed in the 
presence of the petitioner's Advocate and 
the garpardaz and the direction to furnish 
an account was definitely made, There 
is no reason to give any further time. 

We have scrutinized the eccounts 
furnished by the learned Advocates con- 
cerned, The work done by them as set 
forth in their aceountsin respect of which 
the charges have been madeis not denied 
by the petitioner. l 

The first and the foremost account in 
order of importance is that of Mr. R. K. Jha. 
He was in charge of thecase from the very 
beginning and drew up the grounds of 
appeal. In the bill he has charged Rs 110 
for this work. Under the High Court Rules 
in the scale of fees allowed to a successful 
party in Ohap. XIII, r. 14, Rs. 100 is allowed 
for drawing up grounds of appeal where the 
valuation of the appeal exceed Rs. 20,000, 
The value of the present appeal exceeds: 
Rs. 1,00,000, x 
` The second item is for opposing an 
application for security filed by the respond- 

*See 128 Ind. Oas, 350<-[Hd,] zi 
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ents, The charge is Rs. 55. Mr. T. N. 
Sahay says that it should’ be reduced to 
Rs. 32. Similarly with respect to the work 
done and referred to in items Nos. 3, 4 and 
5, Mr. Sahay says that the proper charge 
‘should be Rs. £6, Rs. 32 and Rs. 16, 
respectively, as against Rs. 200, Rs. 150 and 
Rs. 100, respectively. According to Mr. 
Jha his charges for the work mentioned in 
the aforesaid items come to Rs. 615, whereas 

< according to Mr. Sahay the amounts should 
not be more than Rs. 276. Mr. Sahay says 
that Mr. Jha should have given the figure 
with respect to the amounts actually paid 
to him by his client and should have 
produced his account of such payment. 
Mr. Jha says that his account of the sums 
received by him cannot be had, inasmuch 
as his clerk who used to keep his account is 
no longer in his service but he says that he 
had raceived about Rs. 100 in all. This 
figure must be accepted as correct in view 
of the fact that no account has heen produc- 
ed on the other side to show what sum was 
actually paid to Mr, Jha, Mr. Jha says that 
in the circumstances of the case for the 
work referred to in items Noes. 1 to 5 he is 
prepared to accapt Rs. 250, or such sum as 
the Court may fix, whereas deducting 
Rs.100 which was admittedly paid to Mr. 
Jha, according to Mr. Sahay Rs. 176 is still 
due to Mr, Jha for the work done by him as 
aforesaid. 

Then comes the question of the hearing- 
fee. There is not much difference between 
the parties as to the length of time the 
appeal is likely to take at the hearing. The 
paper-bookis bulky and the case is some- 
what complicated and important. The 
estimated time that may be occupied in the 
hearing of the appeal is-stated to be 15 days. 
Mr. Jha says that he expected that he was 
entitled to get Rs. 3,000 at the rate of 
Rs. 200 per day. In any case his fee could 
not be less than Rs. 90 or Rs. 100 per day 
which Mr. Sahay himself is charging from 
his client and considering the status of 
the learned Advocate concerned in the 
case. Oalculated at this rate, the fee which 
Mr. Jha expects to earn at the time of 
hearing would amount to Rs. 1,350 to 
Rs. 1,510. Thus the difference between the 
charges for the fees, both for past and 
future services as estimated by Mr. Jhaand 
Mr. Bahay, is not much after making 
deductions for the payments made and 

‘reducing the daily fee from Rs, 200 to 
Rs. 90 or Rs. 100.. According to Mr. Jha 
after the aforesaid deductions it would 
come to Rs. 1,750, and, according to 
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Mr. Sahay, Rs. 1,626. The legal fee pay 
able to a successful party in this appea- 
according to the aforesaid scale would 
amount to about Rs. 1,475, including 
Rs. 100 for drawing up the grounds of ap- 
peal, At least this much Mr. Jha isentitled 
to get under s. 4, Amended Legal Practi- 
tioners Act (Act XXI of 1926). This is 
upon the ground that the fee payable to 
Mr. Jha and the other Advcecates con- 
cerned was not settled with the client 
under s. 3 of the said Act and, consequ- 
ently under s. 4 they are entitled only 
to such fee as would come to on comput- 
ation “in accordance with the law for the 
time being in force in regard to the com- 
putation of the costs to be awarded toa 
party in respect of-the fee of his legal 
practitioner.” 

The lawin the present s, 4 referred to 
above has given effect to the conflict of 
views that existed in respect of the inter- 
pretation of s. 28, Legal Practitioners Act 
1879 (Act XVIJI of 1879), The law as it 
now stands is that a legal practitioner is 
entitled to recover his fee settled between 
himself and his client, When he is not 
able to prove such a settlement he is en- 
titled to the fee which is payable to 
successful party under the rules. The case 
of Mr. Jha andthe other Advocates con- 
cerned at least comes under the last 
part ofs.4, They are entitled at least to. 
the legal fee taxable under the scale 
referred to in the aforesaid rule of the 
Court. That would be the criterion of the 
compensation payable to these Advocates 
for the work done and for the loss sustain- 
ed by them in case their services are 
dispensed with by the client. 

Mr. Sahay contended that this legal fee of 
Rs, 1,475 should be divided equally amongst 
all the Advocates engaged in the case and 
whose services are now being dispensed 
with and that each of them will not be 
entitled to get thefee separately. This 
argument is based upon Sarat Chandra 
Roy Chowdhry v. Chandi Charan Mitra 
(1). This view was not accepted in the 
case of Vellanki Ramakrishna v. P. 
Venkataramayya (2), where it was held 
that when there are several gentlemen 
retained by a client in the same vakaiat- 
nama, each of the Vakils is entitled to 
claim from his client the full fee stipulat- 
ed for by him and not merely a share in 
the single fee allowed as against the 
losing party. The view taken by the 

(1) 7 0. W, N. 300. 

(2) 38 Ind, Oas, 210, 
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Madras High Court seems to be reason- 
able. The present s. 4 has apparently 
given effect to that view, inasmuch as it 
expressly says that any “such legal prac- 
titioner” shall be entitled to the fee etc. 
Therefore, each of the learned Advocates 
concerned is entitled to the full fee. 
Considering, however, the fact that the 
appeal has not yet been heard and, al- 
though their services are being dispensed 
with, they.are not precluded from accept- 
‘ing other work on the same dates and, 
considering the circumstances of the 
‘present case we reduce the claim of Mr. 
‘Jha to Rs. 1,100 in all, and that of Mr. 
‘Roy to Rs. 300 and Mr, K, P. Upadhaya 
to Rs, 150. This nearly brings the total 
amount payable by the appellant to the 


fee mentioned in the scale of fees referred - 


to in the aforesaid rule, 

As regards the latter two gentlemen 
Mr. Roy and Mr. Upadhaya, Mr. Sahay 
raises further objections. He says that 
‘Mr. Upadhaya did not sign the vakalat- 
‘nama, either the one filed by Ajodhya 
Ohaudhury or his widow Bhawani Ohau- 
‘dhrain on 7th November, 1927, and 23th 
April, 1929, respectively, and that, there- 
fore, he is not entitled to any fee. The 
‘argument has no substance, inasmuch as 
both the aforesaid vakalatnamas filed by 
the client mentioned his name and they 
-engaged him, It only remained to be 
accepted by him, For the purpose of 
acting he could do so by signing the 
vakalainama, For the purpose of plead- 
‘ing he could do so by filing only a memo. 
of appearance under the amended rule in 
O. III, r. 4, cl. (5). As a matter of fact, 
he did accept it because he filed the memo, 
of appearance on 29th April, 1929, and 
from what Mr, Jha says, it is certain 
that the karpardaz who was in charge of 
the case was told by Mr. Jha that he 
would take the assistance of Mr. Upadhaya 
and he did consent to it. 
~ Mr, Roy was engaged from the very 
beginning and he assisted in the prepara- 
tion of the grounds of appeal and appeared 
on 23rd February, 1928, in opposing the 
application of the respondents for security 
for costs and before the Registrar in Lawa- 
zima matters; so he was an active worker 
as junior of Mr, Jha in this case and, for 
all that, he is entitled to charge his fee 
which, according to Mr. Sahay himself, 
isnot very high. The charge is Rs, 80 
-for all the work done by him, out of 
which he has already received Rs, 8, the 
balance remaining unpaid being Rs. 72, 
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He estimates his future loss at Re, 55 per 
day during the hearing of the case. .This 
is also not unreasonable.for an Advocate . 
of his position, We have, however, reduced - 
the charge as aforesaid to Rs. 300 in his ` 
case. ; 
Whether the vakalatnama has been 
signed or not, the Advocates concerned 
are entitled to their remuneration for the 
work done by them on the principle of 
quantum meruit as stated by Sargent, 
0. J., in Keshav v, Jamsetji (3) which was 
in the following words: “The Pleader, 
in the absence of an agreement is entitled 
toa quantum meruit, which ought to be 
determined with reference to all the cir- 
cumstances of the cage.” 

This case has been referred to with 
approval, by Mookerjee, J,in the casa of 
Sibkisor Ghose v. Manik Chandra Nath 
(4). We are not at present taxing the 
fees as in a case of terminated litigation 
but we are assessing the remuneration 
for the work done and for the loss that 
the learned Advocates themselves would 
suffer on account of the cessation of their 
services by their client and that compensa- 
tion is within the discretion of the Oourt to 
be assessed upon the circumstances of the 
case and need not necessarily be upon the 
scale of fees fixed by the rules to be charg- 
ed against alosing party, We have, how- 
ever, taken into consideration all this in 
assessing the compensation to be paid to 
the learned Advocates concerned before 
the appellant discharges their services. 
‘We accordingly make the order as aforesaid 
and order that unless and until. the afora- 
said fees are paid the varalatnama in 
question will not be cancelled. All the 
three Advocates concerned have been served 
with notices by the appellant as regards 
cancellation of their vakalatnamas, 
These vakalatnamas will remain in full 
force unless and until the compensation 
assessed above is paid by the petitioner to 
the learned Advocates concerned, We 
assess the hearing fee of this application 
payable to the learned Advocates concerned 
at two gold mohurs each. 

The petitioner subsequently applied to 
withdraw her application to cancel the 
vakalatnama, which was allowed on condi- 
tion that petitioner do deposit Rs. 1,550 
and withdraw allegations against the 
Advocates. A 

A. i Order accordingly. 

(3) 12 B. 557. 

(4) 29 Ind, Oas, 453. 
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ALLAHABAD HIGH COURT. 
Szoonp Oivit APPEAL No 779 oF 1929. 
December 12, 1930. 
Present:—Mr. Justice Bennet. 

Babu JAI NARAIN AND OTHERS— 

— PLAINTIFFS— APPELLANTS 

F versus 
RASHAK BEHARI LAL AND ANOTHEB-— 
DB8FENDANT3— RESPONDENTE. 

Transfer of Property Act (IV of 1882), s. 82— 
Joint mortgagors—Contribution—Ezxtent of liability, 
whether depends on value of property -or benefit 
received by each—'Contract to the contrary’, must be 
specifically pleaded. 

“Under s. 82, Transfer of Property Act, joint mort- 
gagors are liable for contribution inter se in propor- 
tion to the value of their property which had been 
included in the joint mortgage and not to the extent 
ofthe benefit each might have received’ from the 
mortgage-money. [p. 546, col. 1.] : 

A contract tothe contrary: within the meaning of 
s. 82, Transfer of Property Act, must be specifically. 
pleaded and must be a contract to which the mort- 
gagee would have assented. [p. 545, col. 2 |. 

Rama Bhadrachar vw. Sriniwas Ayyangar (1), 
Charan Singh v, Ganeshi Lal (2) and Muhammad 
Inamullah Khan v. Aisha Bibi (3), referred to. 

Second appeal from a decision of the Dis- 
trict Judge, Bareilly, dated the 26th Febru- 
ary, 1926. a 

Mr. G. S. Pathak, for the Appellanis, 

Mr. kam Nama Prasad, for the Re- 
spondents, z 


ci 

JUDGMENT.—This is an appeal by 
the plaintiffs whose suit for contribution 
against defendants has bsen allowed by the 
lower Appellate Oourt to the extent only of 
one-ninth instead of one-half claimed by the 
plaintiffs of the sum of Rs. 71¥-11-0 which 
the plaintifis admittetly paid to discharge 
a joint mortgage decree. The -facts are 
that on 17th May, 1920, a mortgage-deed 
was executed by Ram Oharan Lal the pre- 
desessor-in-interest of the plaintiffs and by 
his nephew defendant No, 1 Rashik Behari 
Lal. Oa that mortgage-deed: the mortgagee 
Ohotey Lal brought a suit No, 321 of 1926 
and obtained a decree on 28th August, 
1926, and be put up for sale a house which 
belonged jointly to the mortgagors and the 
plaintifs had to pay Rs. 719-1]-0 in order 
to get the sale sst aside. The plaintiffs have 
brought this suit for contribution of one- 
half of that amount and interest against 
defendant No. 1 and defendant No. 2, who 
is a transferee of the property from defend- ' 
ant No.1. The basis of the suit is that 
in the mortgage-deed the property pledged 
belonged to Ram Charan Lal to the extent 
of one-half and to his nephew Rashik Behari 
Lal to the extent of one-half. Accordingly 
the claim is that under s. 82 of the Transfer 
of Property Act the property pledged by 
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Rashik Behari Lal sħòuld contribute to the 
extent of its rateable value, that is one- 
half. The Court of first instance decreed the 
suit. The defendant Rashik Behari Lal 
appealed, and the lower Appellate Oourt 
has decreed the suit for only one-ninth of the 
money paid to the decree-holder Ohotey 
Lal instead of one-half. The principle 
which has been adopted by the lower Appel- 
late Oourt isthat the joint mortgagors 
should only contribute ia proportion to the 
amount of benefit which they received from 
the mortgage money. The lower Appellate 
Oourt held that out of the mortgage money 
the major portion was taken for the 
marriage of a son of Ram Oharan Lal and 
that Rashik Behari Lal only benefited to 
the extent of his interest in the payment 
of revenue which was Rs, 42 fora payment 
required in May, 1920. It waa not found 
by the lower Appellate Court that there 
was any contract contrary to the principle 
of contribution laid down in s. 82 of the 
Transfer of Property Act, nor was there any 
definite pleading in ‘the written statement 
to that effect. What the written statement 
did say was that the morigage money had 
been borrowed .for tha marriage of the 
son of Ram Charan Lal and that the defend- 
ant No. 1 merely signed the mortgage- 
deed for the satisfaction of the mortgagee 
and at the instance of Ram Oharan Lal, 
Now it would have been necessary for a 
clear pleading to have been put forward 
that there was a contract between the parties 
to the effect that Ram Oharan Lal was solely 
responsible for the payment of the mort- 
gage money in whole orin part as between 
the mortgagors, and that Rashik Behari 
Lal wes not liable for any part or only for 
a small part. No such contract was alleged. 
Secondly, any such contract would have 
had tə be a contract to which the mortgagee 
would have assented. This principle has 
been laid down in Rama Bhadrachar v. 
Sriniwas Ayyangar (1) and has been follow- 
ed by two rulings of this Oourt in Charan 
Singh v. Ganesht Lall (2) and Muhammad 
inamuilah Khan v. Aisha Bisi (3), 

The learned Oounsel for the respondents 
was not able to produce any authority for 
the proposition of law which has been 
adopted by the lower Appellate Oourt, that 
is, that mortgagors are only liable inter se 
to the extent of the benefit they have receiv- 
ed from the mortgage money. Such a 


(1) 24 M. 85. 
(2) 94 Ind, Gas, 1048; 24.4. L. J. 401; A. I, R. 1926 


11. 352. 
(3) 96 Ind, Oas, 765; 24 A, L. J, 714, 
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principle might, no-doubt, have been adopt- 
ed by the Legislature but in point of fact 
the Legislature has adopted a contrary prin- 
cipie in s. 82 of the Transfer of Property 
Act, That section lays down that inter se 
mortgegors are liable for contribution in 
proportion to the value of their property 


which has been included in the joint mort- . 


gage. In the present case the property 
included in the joint mortgage was owned 
half by Ram Oharan, Lal and half by, Rashik 
Behari Lal and, therefore, they are liable 
half and half. As regards the question of 
jointness or separation this did not form an 
issue before the lower Oourts, Rashik 
Behari in giving evidence stated that he 
was separate. An application to contest 
this was made by the plaintiff who pro- 
duced a number of documents to show that 
the marriage expenses of Rashik Behari 
Lal had been paid for from the joint 
family, as the family was joint at the time 
of this marriage, and on this application 
the Counsel for the defence made a written 
statement to the effect. that the question of 
jointness or separation was irrelevant for 
the present case. That being so the ques- 
tion cannot now be agitated in second 
appeal, A ; 

There were other grounds of cecond 
appeal, but I have not considered it neces- 
sary to go into those grounds. But the 
léarned Oounsel for the appellant desires 
this note to be made in order that it may 
not be said that he had abandoned those 
grounds. 

I consider that the principle of law on 
which the lower Appellate Court proceeded 
was an incorrect principle, and accordingly 
Tallow this appeal and I restore the judg- 
ment of the Court of first instance and 
direct that the plaintiffs shall obtain their 
costs in this Court and in the lower Appel- 
late Oourt. The period of six months 
granted under O. XXXIV, r. 4, for the de- 
fendants will run from the date of this 
order in second appeal. 

Permission to filea Letters Patent appeal 
is granted. 


A, Appeal allowed. 
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ALLAHABAD HIGH COURT. 
O1vin Revision No. 496 oF 1930, 
February 12, 1931. 

Present :—Mr. Justice Sen. 

Fiex PRAGILAL-KANHALYA LAL— 

; APPLICANT ‘ 
versus 
Firm RATAN LAL-MATHRA PRASAD 
— Opposite Parry. 
Contract Act (IX of 1872), s 28—Money advanced 
for gambling—Suit for recovery—Maintainability-~ 
Illegality of contract. 


. Where the defendant borrows money from the plaixt- 


iff with the clear intention of utilising the money for 
the purpose of gambling, but there is nothing to in- 
dicate that the plaintiff was privy to this intention, 
there is nothing to preclude the plaintiff from re- 
covering the amount from the defendant by suit. 


Oivil revision against an order of the 
Second Subordinate Judge and Small Oause 
Oourt Judge, Oawnpore, dated the 18th 
July, 1930. 

Mr, I. B, Banerji (for whom Mr, S. N. 
Gupta), for the Applicant,’ i 

Mr. Baij Nath Sahai, for the Opposite 
Party. 

JUDGMENT.—This is an application ' 
for revision by the defendant under s. 25 
of the Provincial Smal] Oause Courts Act. . 
Defendant borrowed from the plaintiff 
Rs. 300 on the Divali day. The suit was 
for recovery of that sum together with 
interest. The Court below found that 
the money had been borrowed on the Divali 
day for the purpose of garabling. This 
was nota circumstance which vitiated the 
debt and a suit for its ‘recovery was 
maintainable.‘ The Oourt, therefore, gave 
the plaintiff a decree. It has been con- 
tended by Mr. Surendra Nath Gupta who 
holds the brief for Mr. Indu Bhushan 
Banerji that a claim for enforcement of a 
loan of this character is opposed to publie: 
policy under s. 23 of the Indian Oontract. 
Act. I am clearly of opinion that this: 
contention has no force, Where the 
defendant borrows money from the plaint- 
iff with the clear intention of utilising 
the money for the purpose of gambling 
but there is nothing to indicate that the. 
plaintiff was privy to this intention, there 
is nothing to preclude the plaintiff from 
recovering the amount from the defendant. 

suit, 

T dismiss this application with costs. 
4. Application dismissed, 
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ALLAHABAD HIGH COURT.. 
First Ouvir Arrasar No. 16 or 1930, 
December 23, 1930. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet, 

RAM SEWAK KUERI MINOR THROUGH 
Musammat MAHARNI—Darenpant— 
APPELLANT 
versus 
RAM RUP TELI—Puantirr AND aNorare 

— DEFENDANTS—RESPONBENT3. 
` Limitation Act (IX of 1908), s. 132—Mortgage bond 
—Amount payable after certain number of years— 
Condition accelerating payment on discovery of ‘act of 
bad faith'—Default in payment of interest, whether 
act of bad faith. 

A mortgage bond executed on the 12th May, 1912, 
provided that interest would be paid annually and 
the principal, within five years. There was a further 
stipelation that in the case of default of payment 
atthe time fixed oron the discovery tdking place 
within the stipulated period of any act of bad faith 
the creditor would be entitled” to recover his 
money, principal and interest in any way by filing a 
suit. A suit to recover the mortgage amount was 
filed on the 9th April, 1929, and it was contended 
that the suit was barred as the mortgagor had made 
default of payment of interest in 1913: 

Held, that mere default in payment of interest 
could not be regarded as an act of bad faith givinga 
right to the mortgagee to sue within the period of 
five years and the suit was not barred. 


Firat appeal from an order of the Second 
Additional Subordinate Judge, Jaunpur, 
dated the 13th of December, 1929. 
i Mr. Shiva Prasad Sinha, for the Appel- 
ant. 
Mr. Heribans Sahai, for the Respondents, 
JS UDGMENT.—This is a defendant's ap- 
peal against an order ofremand by a low- 
er Appellate Oourt. The plaintiff brought 
a suit for sale on the basis of a mortgage 
bond executed on 12th May, 1912, by 
Muneshwer the father of the defendant in 
favour of Behari Lal the predecessor of the 
plaintiff for Rs. 400, This bond provided 
for interest at the rate of 14 annas per cent. 
per mensem, and it further provided that 
‘interest would be paid yearly. There was 
no stipulation in the bond for payment of 
compound interest. The bond provin ed 
that the principal would be paid within 
five years. The defence which has beon 
urged before us is that the bond is timo- 
barred, because the period of limitation 
should run from the end of the first year, 
that is the 12th May, 1913, when, as ia ad- 
mitted, no interest was paid. The suit 
was not brought until the Sth of April, 
1929, and this is within a period of 1 2 years 
from the date when the principal money 
became due under the bond, that is 12th 
May, 1917. The question, therefor: 3, in ap- 
peal turns_solely on, the constryjation of 
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certain provisions which the defendant 


‘claims relate to the failure to pay annual 


interest. The provisions areas follows:— 
“Dar surat wada khilafi ya andar wada 
kisi tarahki bad ahdi zahur pizir ho to 
dayan ko ikhtiyar hasal hoga jis tor se 
mumkin ho basabil nalish mubligh mazkura 
bala asal mai sud wasul kar lewe” 

It is argued for the appellant that these 
words cover the default of the payment of 
interest. We consider that the use of such 
words for this purpose would baa very 
extraordinary use, and no authority is 
shown for the proposition that these words 
are used in that sense, We would translate 
the particular words as follows: “In the 
case of default of payment at the tims fixed 
or on the discovery taking place within 
the stipulated pericd of any act of bad 
faith then ths creditor would be entitled to 
recover his money, principal and interest 
in any way by filing a suit.” We consider 
that thé act of bad faith which the parties 
bad in contempletion was not the mere 
default in the payment of annual interest. 
A person who fails to pay interesi cannot 
in the usual sense of the words be eaid to 
be acting in bad faith. He is no doubt 
breaking a term of his contract, but he is 
doing so either from negligence or from in- 
ability to pay, and it does mot appear that 
there is any question of bad faith in his 
action. It was contended by the learned 
Counsel for the appellant that these words 
could not bear any other meaning. But 
we consider that under the circumstances 
of this case it is quite possible that they 
could bear another meaning. The property 
in question which was mortgaged consisted 
of a house and zemindari, and in the deed 
there wasa recital that this property was 
trea from all encumbrances. One act of 
bad faith which might become apparent 
during the period stipulated would be the 
fact that there hed been some previous 
encumbrances which the mortgagor had 
concealed from the mortgagee. Another 
act of bad iaith could be the destruction of 
the property by the mortgagor such as by 
burning intexztionslly this house. There 
is, therefore, 2 meaning which might be 
attached to those words, and we consider 
that the meaning which the appellant de- 
sires to attach isa meaning which the words 
would not cover in their ordinary sense, 
Accordingly we hold that the meaning 
placed by the lower Appellate Court on 
this condition in the mortgage is the correct 
meaning. There was, therefore, no default 
by the mortgagor which would entitle the 
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mortgagee to realise tha whole of the mort- 
gage money within the period of five years. 
Limitation, therefore, dates from the expiry . 
of the period of five years and the suit is 
within time. Accordingly we dismiss this 
appeal with costs. 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Oxrvit Revision No. 318 or 1930. 
December 16, 1930. 

Present :—Sir Grimwood Mears, Kr., 
Ohief Justice and Mr. Justice 


Sen. 

SHAIR ALI—Puaintirr —~APPLIoANT 
versus 

JAGMOHAN RAM AND ANCTARR — 


, _ DEFENDANTS— Opposite Pantie, 
Civil Procedure Code (Act V of 1908), ss. 2 (2), 115, 
0. I, 1. 10(2)—Order striking off party from plaint, 
whether amounts to decree—Appeal, competency of. 
_ An order striking out the name of a party 
is not necessarily a decree. Where the 
„plaintiff had impleaded a person merely upon the 
;ground of convenience and the plaint discloses no 
cause of action against him andthe plaintiff has 
claimed no relief against him, the order ofthe Court 
directing the removal of the name of such a defend- 
ant does not operate as a decree, for, it hasnot the 
effect ofan adjudication, and the integrity of the 
original claim remains unbroken. Where, however, 
a cause of action against a defendant has been speci- 
fically pleaded anda distinet relief has been claimed 
against him theorder directing the removal of his 
name fromthe array of parties isin substance, 
although not inform, a decree; because the effect ot 
me order ia te aere to grant the reljefto the 
plaintif which he had prayed for against him. .[p. 
550, cols. 1 & 2.] os sian os 
“Where a suit for damages for malicious prosecution 
was instituted against the complainant and the 
Magistrate before whom{the complaint was lodged, on 
the allegation that the complaint was filed at ‘the 
Magistrate's instigation and the Court, holding that 
the Magistrate had not instigated or connived at the 
prosecution made an order under O. J,r.t10(2), Oivil 
Procedure Code, thatthe name of the Magistrate be 
kai off the plaint and that the plaintiff do pay his 
costs? 

Held, that the order was in substance adecree as 
defined in the Code of Civil Procedure and appealable 
as such and no revision lay under s. 115, Civil Proce- 
ay Code. 552, col. 1.] 

ama Kao vy. Rajah of Pittahpur (6), Ramji Panda 
v. Alaf Khan (7) and Ayyammudalé Velan s Vesa 
(8), panda ia P 

anmukandan v. Arunachallam Chetty (9), Linga 
Iyer v. Lakshman Chettiar (10) and WAN), Tanta 
Aar v. Siva Chidambaran Pillai (11), distinguish- 
ed, b 

Civil revision against an order of the 
i a Azamgarh, dated the 12th March, 


sis 
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Drs, M, Waliullah and N. U. A. Siddiqi, 
for the Applicant. 

Mr. U. S. Bajpai, for the Opposite 
Parties. 

JUDGMENT.—This is an application 
for revision of an order passed by the City. 
Munsif of Azamgarh on the 12th of March, 
1930, directing that the name of Babu Janki 
Nath Sahai be struck off the plaint under 
O.I,r. 10, cl. (2) of the Oode of Oivil Proce- 
dure, . 

The applicant had instituted a suit for 
damages for malicious prosecution against 
two defendants, viz., Jagmohan Ram, tke 
complainant, and Babu Janki Nath Sabai, 
the trying Magistrate upon allegations 
which appear to us to be somwhat curious. 

Jagmohan Ram, defendant No, 1 and 
Shair Ali plaintiff are residents of Baragaon, 
a village within the jurisdiction of the Sub- 
Divisional Magistrate of Ghosi. On the 
32th of October, 1928, Jagmohan Ram 
lodged acomplaint against Shair Ali, the 
plaintiff, Ziauddin, bis father, Alim Uddin, 
and Barhu Bhar in ths Court of Babu 
Janki Nath Sahai who was the Sub- 
Divisional Magistrate of Ghosi under se. 447 
and 323, Indisn Penal Cade, During the 
pendercy of the complaint, Babu Janki 
Nath Sehai was transferred from Taheil 
Ghosi and was put in charge of Tahsil 
Bagri in the same District. On the applica- 
tion of the complainant, the District Magis- 
trate transferred thecese to Babu Janki 
Nath Sahai presumably upon the ground 
that he had heard the cage in part. Upon 
a consideration of the evidence, Babu 
Janki Nath Sahsi discharged Barhu and 
Alim Uddin. Itis not known if the case 
proceeded against Ziauddin at all or 
what orders were passed about him. 
It is not improbable that Ziauddin 
might not have appeared before the 
Pargana Officer becauce of ‘his alleged 
illness. The Magistrate convicted the 
plaintiff Shair Alion the 15th of January, 
1929, and sentenced him to six weeks’ 
rigorous impriconment and a fine of Rs. 50 
and further ordered that in default of pay- 
ment of fine, Shair Ali was to be imprisoned 
for a further period of six weeks. The 
Magistrate also ordered that Shair Ali 
should pay toJagmohan Ram complainant 
and to Barhu and Alimuddin the sums of 
Rs. 20, Rs. 10 and Rs.10 as Oourt-fee, 
process-fee and compensation respectively, 

On appeal by Shair “Ali, the learned 
Sessions Judge reversed the conviction and 
sentence on the 28th of February. 1929, and 
directed his acquittal on the ground that - 
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the charge under s. 451, Indian Penal Oode, 
had not been proved. 

The present suit for malicious prosecu- 
tion was commenced by the plaintiff on the 
12th of February, 1930, against the two 
defendants and the relief claimed was in 
the following terms:—‘‘That a decree may 
be paesed in favour of the plaintiff and 
against the defendants for the recovery of 
Rs. 1,000 as detailed on account of the 
expenses incurred by the plaintiff in the 
criminal case, for loss in business and for 
physical and mental suffering. 

Plaintiff describes the defendant No. 1 as 
a highly litigious person and a great 
mischief monger who bears a bitter anumus 
against the Musalmans in general and 
against the plaintiff in particular. Defend- 
ant No.2 is also a hater cf Musalmans, 
whose tenure of office as Sub Divisional 
Officer of Ghosi was characterised bya 
policy which was distinctly anti Muslim, 
The plaintiff avers that the complaint dated 
the 12th of October,1928, was instigated and 
inepired by the defendant No. 2 who during 
the progress of the trial harassed and 
persecuted the plaintiff in a variety of waye, 
the details of which are set out in the 
plaint, that on the 17th of November, 1928, 
while recording the statement of the wife of 
Barbu accused,the defendant No 2 made her 
to say that the plaintiff had concealed her 
husband, that acting upon this state- 
ment the Magistrate tock the plaintiff 
under custody “on acccunt of the abscond- 
ance cf Barhu accused” and that the 
plaintif remained in the lock up till the 
28:h of Ncvember, 1928, when he was 
released by the order ofthe learned Sessions 
Judge. 

The 


alleg:tions in the plaint were 


supplemented and developed by further- 


statements recorded under O. X,r.2 of the 
Oivil Procedure Code. The plaintiff added 
that 20 days before the institution of the 
complaint, the defendant No.2 had told 
the plaintiffin the presence of defendant 
No, 1 that he would have his head crushed. 
He also stated that he had overheard 
defendant No. 2 asking the defendant No, i 
to institute criminal cases against two or 
three Muhammadans and to add one or two 
Hindus as co accused, presumably asa 
matter of policy. 

[t is not within our province to go into 
the merits of these allegations. 

It is clear fromthe plaint thatthe suit 
instituted by Shair Ali is not under s. 79 
ofthe Oivil Procedure Oode against the 
Government er against the Secretary ef 
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State for India in Oouncil, It is not clear 
whether the defendant No.2 was being 
sued as a public officer in respect of any act 
purporting to be done by him in his official 
capacity and as to whether the provision of 
s. 80 of the Oivil Procedure Oode was 
complied with. Weareinclined to think 
thatthe suit was not intended to be filed 
against the defendant for acts purporting 
to be done in his official capacity. 

The Local Government undertook to 
defend the suit on behalf of the defendant 
No. 2. It is curious, however, that no 
written statement was filed by the defend- 
ant No, 2 personally or on his behalf by a 
duly constituted agent. A written state- 
ment on behalf of defendant No. 2 was 
filed by Mr. V. Mehta, Oollector of 
Azamgarh. The document was verified by 
oy, Mehta, Collector, Azamgarh” on the 
llth March, 12930. Weare of opinion that 
this procedure was not regular. It is not 
sanctioned by the Oode of Oivil Procedure, 
No rule having the force of law has been 
brought to our notice to justify this proce- 
dure and weare aware of none, As, however, 
the learned Judge took no exception to 
this irregularity nor did the plaintiff we 
think that we should not remit the case for 
the irregularity to be cured but should 
decide the case on the record as it has come 


us. 

One of the pleas taken in the written 
statement was to the following effect:— 
“The asts of the defendants on which the 
plaintiff has based this claim were done or 
orderad to be done byhim asa Magistrate 
acting judicially in discharge of his judicial 
duty within the limits of nis jurisdiction; 
and the defendant atthe time in good faith 
believed himself to have jurisdiction to do 
and order the acts complained of. The 
defendant is, therefore, protected from any 
liability to the plaintiff by the J udicial 
Officer's Protection Act, 1850". The Govern- 
ment Pleader appears to have pleaded in 
demurrer that on the facts alleged, no cause 
of action had accrued against the defendant 
No. 2 and that the latter was protected by 
Act XVIII of 1850, 

On the 12th of March, 1930, the learned 
Munsif took up this preliminary issue. He 
held in view of the pleadings (written and 
verbal) that the complaint had not been 
filed at the instigation or with the con- 
nivance of defendant No.2 and that the 
plaint-did not disclose any cause of action 
against him. He, therefore, ordered se 
follows: —"I, therefore,order under O. I, r.10, 
el, (2) that the name of the defendant No. 2 


550 


be struck off the plaint and that the register 
ba amended accordingly. The defendant 
No. 2 is to get his costs if hehas incurred 
any”. A formslorder was drawn up which 
directed that the plaintiff do pay to defend- 
ant No, 2the sum of Rs, 5lthe amount of 
costa incurred by him on account of this 
application. 

Shair Ali has filed a revision to this 
Court from the aforesaid order. We do not 
propose going into the question whether 
the order in question on the merits fulfils 
the requirements of s.115o0f the Oivil 
Procedure Code. . 

The right to file a civil revision under 
6.115 is dependent upon the fulfilment of 
the condition that no other remedy by suit, 
by application or by appeal is available to 
the applicant. It isa recognised rule of 
procedure that the especial and extraordi- 
mary remedy by invoking the revisional 
‘powers of this Oourt should not be exercis- 
ed unless as a last resource for an aggrieved 
litigant: Sundar Das v. Mansa Ram (1),Siva- 
nathaji v. Kasinath (2), Sheo Prasad Singh 
v. Kastura Kuer (3), Gopal Das v. Alaf Khan 
(4) and J. J. Guise v. Jatsraj (5). 

It the order dated. the 12th of March, 1930, 
was in effect and substance a decree in 
favour of defendant No.2 and against the 
plaintiff, the remedy of the plaintiff was by 
an appeal to the District Judge of Azamgarh 
within the time provided by law. The 
application for revision appeara to have 
been presented to this Court on the 26th of 

‘May, 1930, when the period for filing aa ap- 
peel te the District Judge had already ex- 
pired. 

Order I, r. 10, cl. (2) of the Oivil Procedure 
Oode, provides thatthe Oourt may at any 
stage of the prcceeding order that the name 
of any party improperly joined whether as 

‘plaintiff or defendant be struck out. An 
order striking oub the name ofa party is 
not necessarily a decree. Where the 
plaintiff had impleaded a person merely 
upon the ground of csnvenience and the 
plaint discloses no cause of action against 
him and the plaintiff has claimed no relief 
against him, theorder of the Oourt direct- 
ing the removal of the name of such defend- 
ant does not operate a3 a decree, for, it has 
-not the effectof an adjudication, and the 
integrity of the original claim remains 
‘unbroken. Where, however, a cause of 


() 7A 407; A. W. N. (1885) 87, 
(2) 7 B. 341; 7 Ind. Jur. 656. 

(3) 10 A. 119; A. W. N. (1888) 26. 
(4) 11 A. 333; A. W. N. (1889) 151. 
(5) 15 A. 406. 
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action against a defendant has been 
specifically pleaded and a distinct relief 
hás been claimed against him the order 
directing the removal of his name from the 
array of parties is in substance, although 
not in form, a decree; because the effect of 
the order is the refusal to grant the relief 
to the plaintif which he had prayed for 
against him. The defendant No. 2 was not 
impleaded only for the sake of convenience. 
The plaintiff had sued him because of an 
alleged cause of action sgainst him and the 
plaintiff had prayed for a decree against 
him for Rs. 1.000 as damages. The effect 
of the order passed by the Munsif is the 
virtual dismissal of the suit against him 
and the latter has been awarded his costs 
trom the plaintiff, We are clearly of 
opinion that the order sought to be revised 
was in substance a decree and was open to 
appeal as such. 

In Rama Rao v. Rajah of Pittahpur (6) it 
was held that an order in a suit striking out 
from the array of parties a defendant as an 
unnecessary party under O. I, r. 10, cl. (2), 
Civil Procedure Code, and thus dismissing 
the suit against him wasin effect a decreeand 
was appealable as such, Seshagiri Ayyar, J , 
is reported to have said as follows: (page 
225*):—‘‘In a way, the conclusion of the 
Subordinate Judge may be said to come 
within O.J,r. 10, But what we have to see 
is the substance of the order and not the 
form of it. In his order, the Subord nate 
Judge examines the right of the p'aintiff to 
bring a suit like tne present one aad con- 
cludes, having regard to certain authorities 
waich he has quoted that such a suit would 
not lie. In my opinicn this is an adjudica- 
tion determining the rights of the plaintiff 
to bring a cuit of this nature; and his order 
is a ‘decree’ as defined ins. Z, cl (2) of tke 
Oivil Procedure Code... Lam disposed to agree 
with Mr. O P. RamaswamiAy yar who appear- 
ed for the appellant that unless the removal 
of the plaintiff or defendant leavesthe suit 
in tact, O. I, r. 10, cl. (2) cannot apply”. 

It may be concedsd that technically 
speaking the proper form of the order in 
the present case ought to have been the’ 
dismissal of the claim against the defend- 
ant No. 2 and not merely the striking off 
of his name. It is patent, however, that the 
éffect of the order is the dismissal of the 
claim and that fact is emphasised by the 
order that the plaintiff is to bear the costs 
of defendant Nc. 2. The decision of Rama 

(6) 49 Ind. Cas: 835: 42 M. 219; BOM, L. J.169; 9 L. 
W. 329: 25 M. L, T. 184. 

*Page of 42 M.—[Ed. j 
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Rao and the Raja of Pittapur was followed 
by Das and Ross, JJ.. in Ramji Pandey v. 
Alaf Khan(7) who held that wherein a suit 
for partition on the application of the plaint- 
ifan order was passed dismissing two per- 
sons, viz, Bichan and Ritubhajan from the 
suit and striking out their names under 
O. I, r. 10, Civil Procedure Oode, that order 
must be looked upon as a decree, as it 
amounted to a refusal to adjudicate upon 
the claim of these two persons. 

_ In Ayyammudali Velan v. Veerayee (8) 
it was held that a refusal to implead a 
person as a legal representative of a deceas- 
ed plaintiff onthe ground that the cause 


of action did not survive was a decree, > 


because it had the effect of finally de- 
priving the person refused of all his rights 
in the suit and practically putting an end 
to the litigation altogether. The principle 
underlying this decision is clearly in 
accord with the cases already referred to. 

The following three cases have been cited 
on behalf of the applicant in support of 
his contention that the order in question 
was not a decree and, therefore, not ap- 
pealable as such: Shanmukandan v. 
Arunachallam Chetty (9), Linga Iyer v, 
Lakshman Chettiar (10) and Ratnachallam 
Aiyar v. Siva Chidambaram Pillai (11). The 
first and the third cases are distinguish- 
able; the second is irrelevant. 

In the first mentioned case, the suit was 
one for partition: brought by four minor 
sons against their father. The defendants 
Nos. 7 t2 18 were persons who held money 
decrees, some of them against the first 
defendant alone, cthers against the first 
defendant and the plaintiffs, all obtained on 


debts incurred by the defendant. On the” 


objections of the defendants, the names of 
defendants Nos. 7 to 18 were struck out 
as being improperly joined. “The lower 
Oourt does not say that it removes them 
from the record; it does not say that the 
suit is dismissed as against them............ Tt 
is objected that no appeal lies against such 
_ decision and certainly none is provided 

directly inthe Ovde, and as the lower 
Oo art’s decision, understood in the manner 
in which we understand it. ia not a decree 

(7) 85 Ind. Cas. 90; 3 Pat.859; A.I. R. 1925 Pat. 121; 
6P. L. T. 581 , 


(8) 58 Ind. Oas. 498: 43 M. 812: (1990) M. W. N. 467: 1 
L. W. 188; 39M. L. J. 218 a) i 


(9) 69 Ind. Oas. 961; 45 M 194; 14 L, W. 642: (1921 
x W. N. 799; 30 M. L. T. 172; A. I. R. 1922 ted. 
(10) 94 Ind. Cas, 123; 50 M. L. J. 387; 23 L. W. 533: 
(1826) M. W.N. 409; A. I. R.1926 Mad. 687 aoe 


. _ (11) 76 Ind. Gas. 207; 45 M.L. J. 703; (1993) M., W. 
N. 403; 18 L, W. 198; A, I, R.1923 Mad, 690, io 
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and is not a conclusive détermination of the 
rights of the parties with regard to any 
of the matters in controversy and does not 
come within the: definition of ‘decree’ in 
s. 2 (2), there can be no appeal against it 
directly”. It does not appear from the 
report that any relief had been claimed 
against the defendants Nos. 7 to 18. If 
the plaintiffs had asked for no relief against 
them and the defendants were impleaded 
simply for the sake of convenience, the 
view taken in this case was justified. It 
is in this sense that the case was under- 
stood in Ratnachallam's case (11) and we 
also understand it in that sense, 

In Linga Aiyar’s case (10) the plaintiff 
had used to recover certain money due 
from the widow of Subharama Aiyar and 
his brother. The District Munsif directed 
thatthe name ofthe brother be struck off 
“By consent I strike off the second defend- 
ants name Plaintiff will pay by consent 
half of his costs”. The only point which was 
in issue in second appeal was whether 
the second defendant was to be considered 
to be still a party t> {ha suit under s. 47 of 
the Code of Civil Procedure, in spite of his 
name having been struck off. It was held 
that inspite of his name being struck off, 
tha brother continued to be party to the 
suit within the meaning of s. 47 Explana- 
tion, There wa3no issue nor any decision 
on the point whether the order operated 
as a decree under s. 2 (2) of the Code, 

The third case was an application for re- 
vision unders.115 ofthe Oivil Procedure 
Code and s, 107 of the Government of India 
Act, and arose out of asuit for possession, 
partition and mesne profits. There was a 
large array of defendants. D:fondants 
Nos. 43 to 99 were tenants at will, who 
with the consent of the heads of the Ohet- 
ties were joined as parties in order that 
poesession may be given to the plaintiff. 
The plaintiff had asked for no relief against 
tiem and they were impleaded only for 
convenience. No substantial right had 
been determined between the plaintiff on 
oxe side and these defendants on the other 
and the effect of deleting their names did 
not operate to terminate the litigation al- 
together. Upon these grounde, it was held 
that the matter did not fall within the 
principle of the cases reported as Rama 
Rao v. Rajah of Pittahpur (6) and Ayyammu- 
dali Velan v. Veerayee (8). We are in com- 
plete acccrd with view expressed at pages 
704 and 705* of the report and with the 
reasons set out there. 

*Pages of 46 Mi Ly Jim Ed] 
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Both upon principle and authorities, we 
have no doubt that the order in controversy 
was in substance a decree as defined in the 
Code of Civil Procedure and was appeal- 
able as such, — 

As the applicant did not pursue the right 
remedy, he cannot be permitted to come 
up to this Court in revision and challenge 
the order under s. 115,Oivil Procedure Code, 
we dismiss this application with costs. 

A. Application dismissed, . 





ALLAHABAD HIGH COURT. . 

FIRST APPEAL FROM ORDER No, 188 

oF 1928, 
March 18, 1930. 
Present:—Mr. Justice Sen and 
Mr. Justice Niamatullah. 
Messrs, GAJANAND SITA RAM— 
OsJEOCTOR—APPLIOANT 
VETSUS 
Messrs, PHUL COHAND-FATEH OHAND 
— RESPONDENTS. 

Arbitration — Duties of arbitrators — Arbitrator 
identifying himself with party nominating him— Gross 
misconduct—Making separate awards without sitting 
together — Validity of awards—Submission clause— 
Necessity of provision as to who should convene meet- 
ings. 

There were disputes between two parties in regard 
toa contract which contained a submission clause. 
Each of them appointed an arbitrator. One of the 
arbitrators insisted on proceeding with the arbitration 
forthwith. The other did not renounce his character 
as an arbitrator orrefuse to act as such but desired the 
arbitration to be put off. They could not agree and 
each arbitrator delivered a separate award : 

Held, that the so-called awards were not awards 
at all but mere ex parte opinions of the arbitrators, 
arid could not be filed under the Arbitration Act. |p. 
554, col. 1.] 

Once an arbitrator is appointed by a party and he 
undertakes to discharge his duty as such, he becomes 
a Judge in the case andis bound to actimpartially 
and withscrupulous regard to the ends of justice. 
He should, in no sense, consider himself to be the 
Advocate of the cause of the party appointing him, 
nor is such party to be deemed as his client. He 
should refrain from identifytng himself with the in- 
terest of such party and from looking forward to 
future employment as arbitrator. An arbitrator who 
tries to further the interests of the party nominating 
him in utter disregard of propriety is guilty of grossly 
improper conduct. [p. 553, col. 2; p. 554, col. 1.] 

There must be a provision in the submission or 
elsewhere binding the partiesand the arbitrators as to 
who isto be the convener of the meeting of arbitra- 
tors. This is absolutely necessary, in view of the 
possibility that the arbitrators may not agree as tothe 
time and date of sitting or one of them may refuse to 
attend on the date fixed by the other without refusing 
to act asan arbitratorin which case alone he is to be 
deemed as having vacated his place giving rise to 


the necessity of another arbitrator being appointed, -~ 


[p, 554, cols. 1 & 2.] : 
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First appeal from-an order. of. the Dis- 
ae Judge, Oawnpore, dated the 7th May, 
: Messrs, Iqbal Ahmad-and N. Upadhya,; 
for the Applicants, 

Messrs, P. L. Banerji and S..N. Mukerji, 
for ‘ne Respondents, : 

JUDGMENT.—Thisappeal arises from 
an order, dated 7th May, 1928, passed. by 
the learned District Judge of Oawnpore 
setting aside two separate awards made by 
two arbitrators appointed by the parties. 

Messrs. Phul Ohand-Fateh Ohand, the 
respondents, agreed to purchase and Meesrs. 
Gajanand-Sita Ram, the applicants, agreed ` 
to sell, on the 23rd of March, 1918, 45 
bales of mulls. The latter expected to be 
able to supply the 45 bales which they 
agreed to sell as Banarsi Das and Oo., who 
are not parties to this case, in their turn 
had agreed to supply that commodity to 
the appellants Banarsi Das and Co., failed 
to perform their part of the contract with 
the appellant, with the result that the 
latter could not fulfil their undertaking 
with the respondents. The agreement be- 
tween tke. parties to this case is evidenced 
by an indent. signed by the respondents. 
It ison a printed form, which appears to. 
be in tke commercial circle at Oawnpore. 
One of the conditiors stipulated for in- the 
incent is Ne. 15, which runs as follows:— 

“Any claim cr dispute arising in con- 
nection with this contract, including claims’ 
or disputes in ccnnection. with the non- 
delivery, unlees an amicable cettlement can 


-bə arrived at, must be referred to arbitra- 


tion in Delhi, in accordance with the Survey 
and Arbitration Rules of the Delhi Piece 
Goods Association (except when we refuse 
to accept and pay the draft, in which cass 
the goods may be surveyed at the port of 
discharge) When the arbitrators or the 
surveyors disagree and do not appoint an 
umpire, the Delhi Piece Goods Aesociation, 
if applied to by either party to the dispute, 
shall appoint-an umpire, The decision of 
the arbitrators or surveyors or ofthe um- 
pire shall be final and binding on both 
parties. In all other respects the Indian 
Arbitration Act 1X of 1899 shall apply. 
“Itis further agreed that if within 20 
clear days....... after being requested by 
letter addressed to his or their usual place 
of business either party fail to appvint an 
arbitrator or surveyor ready and willing to 
act, the decision of the arbitrator or sur- 
veyor appointed, by the other party shall 
be in like manner binding on both parties.” 
Itshould be-méntioned that the Indian 


131 14; O; 1931 


Arbitration. Act IX.of. 1899 has been ex- 
tended to Cawnpore. It is common ground 
that in accordance with the Survey and 
Arbitration Rules of the Delhi Piece Goods 
Association the parties had to appoint one 
arbitrator each. 

Messrs. Phul Ohand-Fateh Ohand, re- 
spondents, instituted, in the Court of the 
Subordinate Judge at Oawnpore, a suit for 
recovery of Rs, 24,000 as damages against 
Gajanand-Sita Ram, the appellants for 
breach of'their contract to supply 45 bales 
of mulls which they had contracted to do 
in terms of the indent, dated 23rd March, 
1918, ‘The appellants moved the learned 
District Judge of Oawnpore, under s. 19 
of the Arbitration Act, for an order of stay 
of the aforesaid suit on the ground that the 
parties were bound to submit their differ- 
ences to arbitration. The suit was accord- 
ingly stayed. Each pariy nominated one 
arbitrator. Lala Dina Nath Kapoor was 
appointed arbitrator by the respondents 
while Mr. Khosla was appointed by the 
appellants. The arbitrators never met. 

“Lala Dina Nath, however, made his award 
on the 5th May, (924, Mr. Khosla, in his turn, 
gave his award on the 8th May, 1924. 
Bach arbitrator found in favour of the 
party nominating him. The arbitrators 
filed the so-called awarde, under s. 14 of the 
Indian Arbitration Act, in the Oourt of 
the District Judge, Oawnpore, who set them 
aside on the 27th August, 1925. The partica 
proceeded to nominate their arbitratcra for 
a second time. The respondent again no- 
minated Lala Dina. Nath Kapoor, while the 
appellant nominated one Lala Bhim Raj 
under protest. 

Lala Dina Nath Kapoor proposed to arbit- 
rate on the 6th October, 1925, Accordingly 
he intimated to Lala Bhim Raj his attention 
to sit on that date, requesting him to 
attend, Bhim Raj did not attend. It is 
alleged that he replied to Dina Nath ask. 

_ing for postponement; but the latter denies 
having received any communication from 
Bhim Raj. 
date, It does not appear how the next 
date: 13th October, 1925, was fixed, when 
both the arbitrators met. Bhim Raj desired 
Dina Nath to postpone the hearing of the 
ease till after the long vacation in the 
Allahabad High Oourt to enable the appel- 

‘lant to file an appeal against the order of 

the District Judge, dated 27th August, 

1925, setting aside the award made by the 

appellant’s arbitrator, Dina Nath Kapoor 

did not agree and Bhim Raj- left the place. 
The former sat for arbitration on the 20th 
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No meeting was held on that’ 
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October, 1925, when Bhim Raj pressed for 
adjournment, at least,till the 3rd November, 
1925, The intercessions of R. B. Vikramajit 
Singh, an Advocate, and a telegram from 
Dr. Katju of this Oourt intimating that 
the appeal would be filed immediately after 
the High Oourt reopens and asking for 
adjournment wera of no avail. At this. 
date (20th October, 1925), Dina Nath made 
an award decreeing respondent's claim to 
the extent of Rs. 20,700, (the entire claim 
was for Rs. 24,000). 

On the re-opening of the High Oourt an 
appeal was filed on behalf of the present 
appellant; but it was dismissed on the 
18th March, 1926. Bhim Raj then intimat- 
ed to Dina Nath Kapoor that he was ready 
to proceed with the arbitration, inviting 
the latter to join him. Dina Nath replied 
that he had already made his award. There- 
upon Bhim Raj gave his award, dismissing 
the claim of the present respondent in toto. 
The awards were filed before the District 
Judge of Oawnpore, who bas set them 
aside by an order dated 7th May, 1928. 
The present appeal is from that order. 

It is greatly to be regretted that a 
controversy which relates to a transaction 
of March, 1918, should be still raging and 
a suit instituted on the 19th April, 1921, 
should be still pending. The object of the 
provision in the indent that disputes be- 
tween the contracting parties should be 
referred to arbitration evidently was to 
prevent delays in sottlement of disputes in 
tke interest of commercial community at 
Cawnpore. The utter lack of all sense cf 
duty and fairness on the part of the arbit- 
rators, their total ignorance of the rules 
which ought to guide them and the anxiety 
on the part of each to support the case of 
the party nominating him contributed to 
the result which should have been the 
endeavour of all concarned to avoid. 

We understand that the services of 
Messrs, Khosla, Dina Nath Kapoor, Bhim 
Raj and a few others are frequently re- 
quisitioned for arbitration in commercial 
cases like the one before us. They and 
those who appoint them ought to under- 
stand that an arbitrator nominated by one of 
the(parties is not’ his arbitraior’to whose care 
the party nominating him commits his inter- 
ests. Once the arbitrator is appointed by 
a party and undertakes to discharge his 
duty as such, he becomes a Judge in the 
case and is bound to act impartially and 
with scrupulous regard to the ends of 
justice. He should, in no sense, consider 
‘himself to be the Advocate of the cause of 
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the party appointing him, nor is such party 
He Ye an as his client. He should 
refrain from identifying himself with the 
interest of euch party and from looking 
forward to future employment as arbitrator, 
an office, which it should be mentioned, 
carries emoluments. This case is a sad 
commentary on what the arbitrators thought 
to be their duty. Each did his utmost, 
in utter disregard of propriety and sense 
of proportion, to try to further the inter- 
ests of the party nominating him. Mr. 
Bhim Raj was determined to put off the 
arbitration till the appe:lant filed an appeal 
before the High Court. Lela Dina Nath 
Kapoor, on the other hand, was equally 
determined to rush the arbitration through 
and prevent an appeal being filed before 
the arbitration was over. Hach succeeded 
and failed in his efforts: Bhim Raj in pre- 
venting what would legally amount to a 
meeting of arbitrators, and Dina Nath in 
producing an award which, however, is not 
an award in law, Itis not surprieing that 
the altempts of both proved abortive in the 
; run. 
Dae learned District Judge has observed 
in setting aside the award that “there may 
be ample misconduct in the legal sense to 
make the Ccutt set aside an award even 
when there is no ground for imputing the 
„slightest improper motive to the arbitrator. 
Ha characterises the conduct of the arbitra- 
tors as “legal misconduct . + + suffi: 
cient to set aside the award.” While agree- 
ing with the learned District Judge, we are 
not inclined to take as charitable a view of 
the conduct of arbitrators as he did. It was 
not merely 28 misconduct in the legal or 
technical senee but was, grossly improper 

and inconsistent with their plain duty as 
-arbitrators sericasly disposed to settle a 
dispute referred to them for arbitration. | 

We gofurtherthan the learned District 
Judga and hold that there-was no arbitra- 
tion snd that no award was made. The 
sitting of one arbitrator alone and the giv- 
ing by him a decision cannot be considered 
to be arbitration.. When more than ore 

`- arbitrators are appointed, they must meet, 
hear the parties and their evidence, if any, 
and arrive at a conclusion after du> consul- 
tation and exchange of views. If they can- 
not agree, they’ may deliver d.esentient 
awards, in which case the last wor i will reat 
with the umpire to be appointed in accord- 
ance with the arbitration . clause quoted by 
us in an earlier part of the judgment. We 


_ may remark in pasting that there is no pio- 


visi 
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ing the parties and the arbitrators as tO 
who is to be the convener of the meeting of 
arbitrators. This is absolutely necessary, 
in view of the possibility that the arbitra- 
tors may not agree as to the time and date 
of sitting or one of them may refuse to at- 
tend on the date fixed by the other without 
refusing to act as an arbitrator in whichicase 
alone he is to be deemed as having vacated 
his place giving rise to the necessity of an- 
other arbitrator being appointed. This is 
exactly what happened in the present case. 
Dina Nath Kapoor insisted on proceeding 
with the arbitration forthwith ; Bhim Ra) 
did not renounce his character as an arbita- 
tor, nor did he refuse to act as such but de- 
sired the arbitration to be put off. Hach 
was powerless in making the other to act as 
he desired. Ifoneof them had the power 


_to convene the meeting of arbitrators so as 


to make it compulsory on the other to attend, 
and the latter refused to attend, his conduct 
could, under certain circums‘ances, be con- 
strued as amounting to refusal to act as an 
arbitrator, in which case the party nominat- 
ing him would be called uyon to appoint 
another arbitrator; and if 1 e had failed to do 
so withina certain time only one arbitra- 
tor would have sufficed, (e. 9 (b) of the Arbi- 
tration Act cf 189¥), 

What purports to be the award of Dina 
Nath Kapoor, dated 2uth October, 1925, or 
that of Bhim Raj, dated 13th April, 1926, is 
notan award in law. Itis the er parte 
opinion of each, expressed nct in arbitration 
proceedings but at a sitting of himself. 
alone. As regards the actual decision, they 
are poles asunder; one prectically decreeirg 
the claim and the other dismissing it. The 
time and attention bestowed on a con- 
troveray which would have taken days 
before a Court were brief in the extreme 
for the obvious reason that each was 
determined to decids the casein favour of 
the party nominating him. Itis only such 
adjudication by arbitrators as is the result 
of their joint deliberation that can be 
considered to be an award. The so-called’ 
awards such as we have before us sre, 
therefore, no awards and apart from 
misconduct, which has been found by the 
learned District Judge and by us, his order 
is justified on the broader ground mentiored 
above. 

Theresult is that this appeal is dig- 
missed with cosis, f 

Ae Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
SECOND OIVIL Appgat No. 1930 oF 1928, 
AND 
OONNEOTED WITA SECOND O1vin APPEAL 
No, 1939 oF 1928, 

January 12, 1931. 

Present :—Justice Sir Shah Muhammad 
Sulaiman, Kr., and Mr. Justice Young. 
JAMNA PANDHY —PLAINTIFE 

— APPELLANT 
versus 
SAHDHO PANDEY AND orgzes— 


DREFENDANTS— RESPONDENTS. 

Pre-emption—Purchase by some members of joint 
Hindu family—Suit by other members for pre- 
emption—Maintainability—Hindu Law—Self-acquisi- 
tion—Presumption. 

Where some of the members of a joint Hindu 
family purchase property, there is a presumption 
that it is acquired inthe interest of all the members 
and a member of the family cannot, therefore, 
claim to pre-empt the sale merely on the ground that 
his name was not specifically mentioned asa vendee 
in the sale-deed in question. 

Partap Narain Singh v. Shiam Lal (1) and 
Muhammad Najaf v. Badri Narain Prasad (2), 
applied, fs 

Second appeal from a decision of the 
District Judge, Gorakhpur, dated the 26th 
July, 1928, 


Dr. K. N, Katju and Mr. Shiva Prasad 


Sinha, tor the Appellant. 
Messrs, Iqbal Ahmad, A. P. Pandey and 
“Govind Das, for the Respondents. 


JUDGMENT.—Thia is a plaintifs 
‘appeal arising cut ofa suit for pre-emp- 
tion. The sale-deed was taken by tho 
plsintifi's elder brother, Ramraj, and two 
of his nephews along with certain strangers. 
. The plaintiff's allegation was that he was 
‘separate from tks other mambers of his 
family, inasmuch as partition had taken 
. placa four or five years earlier. The 
- defences was that the plaintiff bad given 
his consent to the sale, and also that the 
property had been purchased by the 
. family. on behalf of all tha members, 
including the plaintiff. Both the Courts 
below have dismissed the plaintiff's suit. 
The lower Appellate Court has found that 
the oral evidence to provethat the plaint- 
iff gavə his express consent personally to 
the sale, is not satiefactory, and has 
accordingly not held that the suit is 
. liable to be dismissed on that ground. It 
< has, however, found that the plaintiff's 
‘case that there was a partition of the 
family property shortly before the case 
and that the plaintiff was separate, was 
not trae. It has recorded a definite 
, finding that “che plaintiff is joint in estate 
with defendant-vendees Ramraj, Basdeo 
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. and Ram Nandan.” 
- that 
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It then concluded 
“the plaintiff himself stands in 
the position of a vendee with referance 
to the properties in dispute and he cannot, 
therefore, be allowed to claim the right 
of pre-emption merely on the ground that 
his name is not specifically mentioned ag 
a vendee in the sale-deed in question, His 
conclusion obviously is that the family 
being joint, the presumption of law is 
that the property which has been acquir- 
ed under the ssle-deed has been acquir- 
ed in the interest of all, and the plaintiff 
himself has a share in it and that, there- 
fore, he is not entitled to preempt this 
property. 

In the converas cass it has psen held in 
two cases in this Oourt—Partap Narain 
Singh v. Shiam Lal (1) and Muhammad 
Najaf v. Badri Narain Prasad (2) that if 
the karta of a joint Hindu family transfers 
a part of the joint property, it is not 
open to a junior co-parcener to pre-empt 
the sale. We think that, on the findings 
arrived at by the lower Appellate Court, 
the principle underlying those decisions 
would apply to this cass also. The lower 
Appellate Court has presumed that the 


- plaintiff had an interest in the property 


acquired by his brother end his nephewa 
under the sale-deed. That being s0, he 
cannot be allowed to preempt it. The 
appeal is accordingly dismissed with costs, 
including fees in this Ooart on the higher 
scale. ' 

A. Appeal dismissed. 

(1) 55 Ind. Cas. 37; 18 A. DL. J. 118; 42 A. 264; 2 U, 
P. L, R. (4) 32. 

(2) 118 Ind. Cas 719; (1929) A. L. J. 899; A. L R. 
1929 AlL 658 


ALLAHABAD HIGH COURT. 
SaoyD Orviu Appaau ND, 67U oF 1928 
7 AND 
CONNECTED WITA Sxconp OIVIL AvPEAL 
No 1146 oF 1930, 
January 21, 1931. 
Present :—Mr. Justics Sen and 
Mr, Justice Niamatullah,. 

H. A. Minaeasa Sir PARABU 
NARAIN SINGH SAHEB BAHADUR cr 
BENARES STATH—Puarnrirs— 

— APPELLANT 
versus 
JANG BAHADUR AND ANGTHER— 
Daerenpants— RESPONDENTS, 

Agra Tenancy Act (IIT of 1926), s. 12—Fizxed rate 


. rent—Portion of rent recorded as adam vasuli—Pay- 
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ment of lesser rent for several years—Landlord, whe~ 
ther entitled to recover whole rent. : 

There is nothing in the Agra Tenancy Act which 
expressly or by necessary implication excludes 
evidence to prove that the rent payable by a fixed 
rate tenant was incorrectly recorded at the Settle- 
‘ment $ 1875 or in any other revenue paper. [p. 557, 
col. 1. 

Prima facie a fixed rate tenant is liable to pay 
the rent shown in the settlement record against the 
holding. Cogent evidence is required at a distant 
date to establish the incorrectness of the entry made 
at the time of the settlement. But the burden of 
proof thus thrown on the tenant should not amount 
“to virtual disability. If evidence adduced in rebuttal 
of the entry made at the settlement whether afforded 
by conductof the parties or otherwise, is sufficient- 
ly cogent to outweigh the presumption arising from 
such entry the onus primarily resting on the tenant 
should be deemed to have, been discharged. [p. 557, 
cols. 1 & 2.] 

The tacit acceptance by the landlord of the lesser 
amount for a large number of years, and, in the total 
absence of proof of assertion of theright to recover 
the larger sum at any time since entry was made, is 
sufficient rebuttal of the entry made at the settle- 
mentas regards the rent payable by the defendant. 
But no hard and fast rule can be Jaid down. Each 
case must depend on its own circumstances. [ibid.] 

Where under a given ruleof law extreme evidential 
value is to be assigned toa given piece of evidence, 
the probative force of such piece of evidence cannot 
be extended to collateral matters. [p. 557, col. 1] 

The expression ‘adam vasuli’ is an incorrect 
grammaticalvariation of the expression ‘adam 
vasul’ and is sometimes used to signitiy rent or other 
payment which is not realisable. But whether the 
excess amount is noted as ‘adam vasul’ or ‘adam vasuli’ 
cannot be decided solely on the strict etymological 
sense of the words used. [p. 536, col. 2.] 

Second appeal from a decision of the 

District Judge, Allahabad, dated the 2nd 
April, 1927. 

Mesers. Badri Narain and Gadadhar 
Prasad, for the Appeilant. 

Messrs. L M. Banerji and J. S. David, for 
the Respondents, 

JUDGMENT.—The suit which has 
given rise to this appeal was brought by 
the plaintiff-appellant for arrears of rent 
against the defendant-respondent, a fixed 
rate tenant, at the rate of Rs. 62-10-82 
year, in respect of a holding comprising 
19 bighas 7 biswas. ‘ 

The suit was contested only as regards 
the rate of rent. According to the defend- 
ant, the rent of the holding is only 
Rs. 44-10 8 which has always been paid by 
him. The only issue which arose in the 
case was whether the rent payable by the 
defendant was Rs. 62-108 or Rs. 44 10-8. 
Both the lower Courts have upheld the 
defence. Hence this second appeal. 

The case was originally heard by a 
learned single Judgeof this Court, who 
referred it toa Bench in view of conflicting 
opinions expressed by the Board of Revenue 
and a learned Judge of this Oourt as 
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regards the right construction of the 
expression ‘adam vasuli’ occurring in the 
revenue papers in which the rent payable 
by the defendant is noted as Rs, 62-10-8 but 
in the column of remarks a sum of Rs, 18 is 
entered as ‘adam vasult’, 

We have not been referred to any report 
of the ease decided by this Court in which 
the precise question raised in this appeal 
was considered and decided. Apparently 
the case commented on and dissented from 
by the Board of Revenue in Shri Narain - 
Singh v. Babu Sheo Padarath Singh (1) is the 
one to which reference has been made by the 
learned District Judge and the learned 
referring Judge of this Oourt. Sufficient 
extracts from the decision of this Oourt are 
given in the judgment of the Board of 
Revenue to enable us to appreciate the view 
ofthis Court and the reasons on which it 
proceeds, 

We do not think there is much difficulty 
on interpreting the words ‘adam vasult’ 
which, as distinguished from the cognate 
expression ‘adam vasul may mean not 
realised’ or ‘not realizable,’ while the latter 
expression means ‘not realized. We may 
note that in the judgment of the Board of. 
Revenueand in that ofthis Court above 
referred tc, the word is ‘rasul and not 
vasult' which cceurs in the entry with 
which we are concerned end which is 
quoted in the judgments of the lower 
Courts. Asamatter of fact, ‘adam vasult’ 
is an incorrect grammatical variation of the 
expression ‘adam vasul. The former is come- 
times used to signify rent or other payment 
which is not realizable. But we do not 
think that a caze of this kind, whether the 
excees amount is noted as ‘adam vasul’ or 
‘adam rasuli’ cen be decided solely on the 
strict etymological gerse of the words 
used. 

A fixed rate tenant has been defined asa 
person holding land in a district ora 
portion ofa district, which i8 permanently 
settled, from the time cf the Permanent 
Settlement at the same rate of rent (s. 8 of 
Act Il of 1201 ands. 12 of Act Ill of 1926), 
every entry made in the revision of records 
which tock place since the firet day of 
January, 1875, recording a person as a fixed 
rate tenant is, in the absence of jadicial 
decision to the contrary in proceedings 
instituted before the Ist January, 1902, 
conclusive proof that a person recorded as a 
fixed rate tenant is such atenant in respect 
of the holding that shown as his fixed rate 


tenancy, (cf.s.9 Act II of 1901, ands, 13 


(1) 8. Dec, No. 7 of 1921, 
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of Act III of 1926), A reference to these 
sections will leave no doubt that the. con- 
clusive presumption enjoined by them has 
no reference to the amount of rent shown by 
the entry at the settlement. Itis confined 
to the status of the tenant as a fixed rate 
tenant. With all respects to the learned 
members of the Board of Revenue who decid- 
ed the case of Shri Narain Singh v. Babu 
Sheo:Padarath Singh (1), we are unable to call 
in aid the definition of a fixed rate tenant, 
which refers to uniformity of rent since the 
Permanent Settlement, in the construction 
of.a different rule, which is one of evidence, 
and raises a conclusive presumption as 
regards aspecified matter, namely, status of 
the tenant. Where under a given rule of law 
extreme evidential value is to be assigned 
to a given piece of evidence, the probative 
force of such piece of evidence cannot be 
extended to collateral matters. Where one 
fact is. declared by law to be conclusive 
proof of another, the Court cannot 
allow evidence to be given in rebut- 
tal. Itisnot possible to point to anything 
occurring in the provision of the Tenancy 
Act which expressly or by necessary impli- 
cations excludes evidence to prove that 
the rent payable by a fixed rate tenant was 
incorrectly recorded at the Settlement of 
1875 or in any other revenue paper. 

We are, however, in agreement with the 
Board of Revenue as regards the alternative 
grounds on which they base their view. 
They observe that “in any case, the entry 
made by the record officeris . . 


presumed to be true until the contrary was- 


proved.” We think that a question like 
the one before us should be approached on 
this footing. Prima facie a fixed rate 
tenant is liable to pay the rent shown in 
the settlersent record against the holding. 
Oogent evidence is required at this distant 
date to establish the incorrectness of the 
entry made at the time of the settlement, 
But the burden of proof thus thrown on the 
tenant should not amount to virtual 
disability. In the case before us, as found by 
both the Courts below, “as far back as 
memory goes Rs, 4410-8 has been paid and 
accepted, and not Rs. 62-10-8 as now 
claimed.” Oonsiderable weight attaches to 
a circumstance like this. In the absence 
of any explanation, it is difficult to 
imagine any reason for the landlord con- 
tenting himself with a smaller rent than 
what he was entitled torecover. The tacit 
acesptance by the landlord of the lesser 
amount for a large number of years, and in 
the total absence of proof of assertion of the 
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_ tight to recover the larger sum at any time 


since entry was made, is, in our opinion, 
sufficient rebuttal of the entry made at the 
settlement as regards the rent payable by 
the defendant. In cases like this, no hard 
and fast rule can be laid down. Hach case 
must depend upon its own circumstances. 
If evidenco adduced in rebuttal of the 
entry made atthe settlement whether afford- 
ed by conduct of the parties or other- 
wise, is sufficiently cogent to outweigh the 
presumption arising from such entry the 
onus primarily resting on the tenant should 
be deemed to have been discharged. We are 
clearly of opinion that the view taken by 
the Oourts belowis correct. Accordingly 
we dismiss this appeal with costs, 

Before this judgment was dictated, Mr. 
Kakkar, Advocate for the respondents, in- 
formed us that the respondent Jang 
Bahadur had died on 7th Febuary, 1930, 
and no legal representative having been 
brought on the record he desired the ques- 
tion of abatement to be considered. As 
we were inclined to dismiss the appeal, we 
did not consider it necessary to take any 
notice of that aspect of the essa. 

a. Appzal dismissed, 


ALLAHABAD BIGH COURT. 
Szoonp Oivit APPEAL No. 410 oF 1928, 
January 10,1931. 

Present :—Mr. Justice Mukerji and 

Mr. Justice Bennet. 
BANWARI LAL—D8FENDANT 
—APPBLLANT 
VveTsUs 
GOPI NATH AND ANOTHER— PLAINTIFFS 
AND DEFENDANT— RESPONDENTS, 

Evidence Act (I of 1872), ss.3, 68, ?1—Mortgage- 
deed—Proof—‘Attesting witness’, definition of—Plaint- 
ifs evidence, sufficiency of—Interpretation of Statutes 
—Pending suits. 

The signatures of three personsappeared in a mort~ 
gage-deed as attesting witnesses. One of them, who 
was calledto prove the deed, stated that the exe- 
cutant had not put her thumb impression on the 


“mortgage-deed in his presence and that he merely 


put his signature on the mortgage-deed, as the 
karinda of the lady asked him to do.so. The plaintiff 
also gavesvidence that the executant put her thumb 
impression in his (plaintiff's) presenceand inthe pre~ 
sence of the two other witnesses: 

Held, (i) that the first witness who was called 
although he signed as an attesting witness was not 
an attesting witness within the meaning of attesting 
witness laid down ‘ins, 3 of the Transfer of Property 
Aot: (pe 598, el 24) 7 g 
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(ii) that the evidence of the plaintiff was not suffi- 
cient for the purpose of s. 3 of the Transfer of Prop- 
erty Act, because the plaintiff did not state that these 
attesting witnesses made their signatures in the pre- 
sence of the executant; |p. 558, col. 2.) 

(iti) that, further, the plaintiffs’ evidence was not 
admissible under s. 71, Evidence Act, as no attest- 
ing witness-had been called. [2bid.] 

It would not be correct to apply an Act which was 
passed subsequent to the trialofthe case tothe pro- 
cedure in the case. [ibid.] 

Second appeal from a decision of the 
District Judge, Farrukhabad, dated the 


10th December, 1927, 


Mr. R. C. Ghatak, for the Appeilant. 
Mr. N. P. Asthana, tor the Respondents. 


dUDGMENT.—This is a second ap- 
peal by a defendant Banwari Lal against a 
decree of the learned District Judge of 
Farrukhabad who decreed the suit of the 
plaintif for sale on a simple mortgage 
dated 10th April, 1912. This deed pur- 
ports to have been exccuted for Rs, 600 by 
one Musammat Bilaso in favour of Gopi 
Nath, The plaintiff sued Mangala Prasad 
as the legates of Musammat Bilaeo under a 
Will. The appellant Banwari Lal applied 
to be made a defendant ard claimed to bea 
reversioner of this property along with 
Mangala Prasad onthe death of Musammat 
Bilaso. The last male owner being Parbhu 
Lal, the husband of Musammat Bilaso, the 
defendant claimed that Musammat Bilaso 
had only the right of a Hindu widow in 
this property, but the plaintiff claimed that 
she wasthe absolute owner and had full 
power to dispose of the property by Will. 
The questions which. have been argued 
before usin appeal are, firstly, that there 
was no finding as to legal necessity and 
that Musammat Bilaso had only the rights 
ofa Hindu widow and, secondly, that it is 
not proved that the mortgage-aeed was duly 
executed. In regard to the first point it 
is a fact. that the lower Appellate Court 
and the Court of first instance stated that 
no finding as regards legal necessity was re- 
quired although that was one of the 
issues, because those Oourts considered 
that Musammat Bilaso had an absolue right 
as owner in this property. Without ex- 
pressing any opinion on this matter we 
proceed to consider the second point argued 
in appeal. 

The evidence which was tendered to 
prove the mortgage-deed consisted, firstly, 
in calling a witness Banwari Lal. He was. 
one of the three persons whose signatures 
appear on the deed of mortgages as attesting 
witnesses, But when Banwari . Lal was 


galled, he said that Musamm@t Bilaso bad 


BANWARI LAL V, GOPT NATH. 


131 1. ©. 1931 


not put her’ thumb impression on thé 
mortgage-deed in his presence and that he 
merely put his signature on the mortgage 
deed, as Mangli Prasad the karinda of the 
lady asked him to doso. Itis clear, there- 
fore, that Banweri Lal, although he signed 
as an attesting witness was not an attesting 
witness within the meaning of attesting 
witnesses laid down in s. 3 of the Transfer 
of Property Act. The plaintif aleo. 
tendered his own evidence to the effect 
that Musammat Bilaso put her thumb im- 
pression on the mortgaga-deed in his pre- 
sence and in the prezence of Badri Prasad 
snd Mangala Prasad defendant, whore 
names also appear as attesting witnezses on 
the document, But this evidence of the 
plaintiff is not sufficient for the purpose of 
s. 3 of the Transfer of Property Act, because 
the plaintiff does not statethat thess at- 
testing witnesses made their signatures in 
the presence of Musammat Bilaso. . More- 
over, it bas been pointed out by learned 
Counsel for the appellant that this evideace 
is not admiseible to prove the execution. 
of the document under s. 7i of the 
Evidence Act, because s. 71 only applies, 
“if the attesting witness denies or does nct 
recollect the execution of the document.” 
Now inthe present case no attesting wit- 
ness has been called, because as we have 
pointed out, Banwari Lal is not really an 
attesting witness. Accordingiy before s. 
71 could apply it was necessary for the 
plaintiff to comply with s. 68 of the Evi- 
dence Act, and to call asa witness one at 
least of the attesting witnesses. 

We consider, therefore, that-on the evi- 
dence on the record the document has not 
been properly proved, The learned District 
Judge considered that advantage could be 
taken by the plaintiff of the proviso intro- 
duced to s. 68 of the Evidence Act (Act 
XXXI of 1926). But this Act did not come 
into force until 18th September, 1926, 
and the- present case was disposed of 
by the learned Munsif on 10th 
February, 1925. Accordingly we consider - 
that it would not be correct to apply an 
Act which was passed subsequent to the 
trial of the case to the procedure in the 
case, 

A further argument was made that certain 
admissions had been made in the written, 
statement of the defendant. It is true that the 
defendant Mangala Prasad did admit in 
para.4of the additional pleas that there 
had besn execution of the document. But he 
saidthat it had been executed without 
Musammat Bilago understanding the- nature 
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of the document. - The appellant before us, 
Banwari Lal specifically stated in para. 2 
of the additional pleas that the execution 
of the document was not admitted. He 
then procseded in para. 3 to plead that the 
deed of mortgage was without legal neces- 
sity and in para. 4 that undue advantage 
had been taken of Musammat Bilaso and 
execution of a fictitious document obtained. 

We consider that it was perfectly regular 
for this defendant Banwari Lal to put 
forward these alternative pleas and that in 
view of his plea in para. 2 it must be 
taken that he did not admit the execution 
of the document. 

Ta the circumstances of this case we con- 
sider that the proper course will be to set 
aside the decrees of the learned Munsif and 
of the learned District Judg3 and to send 
this case back to the Court of the Munsif 
with directions to re-admit it snd to try it 
afresh and dispose of it according to law. 
Parties will b2 entitled to produce fresh’ 
evidence as if the trial were beginning a 
new from the date of filing the pleadings. 
We consider that the learned Munsif should 
consider the question of the title of 
Musammat Bilaso and he should also come 


to a finding on the question of legal neces- 


sity, that is, we consider that tho Munsif 
should frame an additional issue as to whe- 
ther Musammat Bilaso possessed only rights 
of a Hindu widow's in the property or as to 
whether Musammat Bilaso was full owner 
of this property and we also consider that 
whatever his finding on this point, he 
should also come to a finding on the issue 
No. 2 as to whether there was apy legal 
necessity for Musammat Bilaso to execute 
this mortgage, 

Oosts incurred hitherto in the case will 
be costs in the case, 

A, Case sent back. 
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ALLAHABAD HIGH COURT. 
Execstion Sgconp APPEAL No. 1186 or 1929, 
January 10, 1931, 

Present :—Mr. Justica Sen and 
Mr. Justice Bennet. 
SIRI NARAIN TEWARI AND anoTaer 
APPLIQANTS—ÅPPELLANTS 
i tersus 
Raja Bahadur BRIJ NARAIN RAIL 
AND ANOTHER— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 181, 182— 
Decree for possession on condition of payment— Limita- 
tion for execution—Article applicable -Accrual of 
right to apply. | 

Where under the terms of a decree the right of the 
decree-holder to recover possession of some property 
in the hands of the defendants is contingent upon 
the decree-holder paying certain sums of money to 
the defendants but no datefor payment is specified, 
the decree-holder is entitled to pay the money on the 
date when the decree was passed and to ask for 
possessionimmediately after the payment had been 
“made. The right accrues to the decree-holder im- 
mediately and at ouce, and an application for execu- 
tion made more than three years from the date of the 
decree is time-barred under Art.181, Limitation Act, 
Tp. 560, col. 2.) ; 

Where adecreeis not immediately executable and 
the right to apply for execution depends upon the 
fulfilment of certain contingencies provided for in the 
decree, Article 182 is clearly inapplicable, and the 
only Article governing the execution is the residuary 


Art. 181. [ibid.] 
Rukmina Kuar v. Sheo Dat Rai (1) and Ma~ 


haraja Sir Rameshwar Singh Bahadur v. Homeshvur 
Singh (2), relied on. 


Execution second appeal from a decision 
ofthe Second Additional District Judge, 
Gorakhpur, dated the 22nd June, 1929, 


Mr. K. Verma, for the Appellants. 
Dr. M. L. Agarwala, for the Respondents. 


JUDGMENT.—This is an appeal by 
the decree-holders and the only question 
‘raised in the appeal is one relating to 
limitation. . < 

Musammat Jokhna Tewarin obtained a 
decree against a number of persons from 
the Oourt of the Additional Subordinate 
Judge of Gorakhpur in Suit No. 198 of 1911 
on the 28th of August, 1912. Amongst the 
defendants to the action were Raja Bahadur 
Brij Narain Rai and Rai Jagdish Narain 
Rai. The decree passed against them was 
for delivery of possession ofa l anna7 pie 
and 10 Chhatak zemindari share of a village 
called Kat Kuian. The decree was not 
unconditional. It provided that the right 
to possession was contingent upon Musam- 
mat Jokhna depositing in Court to the 
credit of Brij Narain Rai and: Jagdish 
Narain Rai a sum of Rs, ‘?,499-15-0. No date 
for payment of this sun: wasspecified in 
the decree, 
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Musammat Jokhn& died. She did not 
fulfil the condition in her life time; nor 
did she apply for the execution of the 
decree. The present application for execu- 
tion was made by her sons and heire on the 
31st of July, 1928. The application was 
presented in a certain Oourt in Gorakhpur. 
That Court returned the application to the 
decree holders for presentation to the pro- 
per Court on the ground that the original 
Oourt which had passed the decree in 
favour of Musammat Jokhna had been 
abolished. Thereupon the application was 
presented by the representatives of the 
original decree-holder in the Oourtof the 
Subordinate Judge of Gorakhpur on the 
18th of September, 1928. Money was de- 
posited to the credit of Raja Bahadur Brij 
Narain Rai and Jegdish Narain Raion the 
30th of September, 1928. 

The application was resisted on the 
ground that it was barred by limitation. 
This contention prevailed with the first 
Court which held that the claim was barred 
by the application of Art. 182 of the Limita- 
tion Act. The lower Appellate Court has 
confirmed the decree of the trial Court but 
has differed as regards the specific Article 
which is applicable to the facts of the case, 
The lower Appellate Court came to the con- 
clusion that the Article applicable to the 
cass was Art. 181 and not Art. 182. It has 
been contended by the learned Advocate 
for the decree-holders thatin any view of 
the matter the application for execution is 
not time-barred, the reliance has been 
placed upon a ruling of a Divisional Bench 
of this Court in Re: Rukmina Kuar v. Sheo 
Dat Rai (1). 

We have already noticed that a condi- 
tional decree for possession of Mauza Kat 
Kuian was passed in favour of the original 
decree-holder. This decree for possession, 
however, was not capable of execution on 
the date on which it was passd and required 
a further application fulfilling the condition 
contained in the decree. Article 182 of the 
Limitation Act, therefore, did not apply to 
a decree of this description. The Article 
applicable was 181. Limitation would run 
from the date on which the right to apply 
accrued under Oolumn 3 of Sch. II of the 
Limitation Act, The right to apply for 
possession did not accrue till the money 
was paid to the credit of the persons con- 
cerned, but the right to apply that the 
money be deposited to the credit of Brij 
Narain Rai and Jagdish Narain Raiaccrued 
. Vee Gas, 5716; 17 A. Ld, 841; IU PLR 
(A) 148, 
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at once. The ~decree-holder had the right 
to apply that the money be deposited to the 
credit of defendants Nos. 8 and 9on the 
very day that the decree was passed, and 
there was nothing to preclude her from 
depositing the amount and asking for pos- 
session. Wherea decree is not immediate- 
ly executable and the right to apply for exe- 
cution depends upon the fulfilment of 
certain contingencies provided for in the 
decree, Art. 182 is clearly inapplicable, and 
the only Article governing the execution is 
the residuary Art. 181. This view receives 
support from the decision of this Court in 
Rukmina Kuar’s case (1) which has already 
been adverted to and also from the decision 
of the Privy Council in Maharaja Sir Ra- 
meshwar Singh Bahadur v. Homeshrar Singh 
(2), Where under the terme ofa decree the 
right of the decree-holder to recover posses- 
sionof some property inthe hands of the 
defendants is contingent upon the decree- 
holder paying certain sums of money to 
the defendants but no date for payment is 
specified, the decree holder is’ entitled to 
pay the money on the date when the decree 
was passed and toask for possession im- 
mediately after the payment had been . 
made. The right accrues tothe decree- 
holder immediately and at once, andthe . 
decree- holder is notentitled to prolong the 
date of payment by his or her inaction or 
laches. We hold, therefore, that the appli- 
cation having been made more than three 
years from the date when the decree was 
Beeee is clearly time-barred under Art. 
181. 

We have considered thecase in all its 
aspects. Wethink that the view taken by 
the Court below is right. We, therefore, 
dismiss this appeal with costs, including in 
this Court fees on the higher scale, 


A. Appeal dismissed, 


(2) 59 Ind. Cas. 636; 40 M. L. 
L. J. 26; (1921) M. W. N. 21; 
3 . 
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' CALCUTTA HIGH COURT. 


Civit Revision APPLICATION No. 1765 
oF 1930, 
April 29, 1930, 

Present :—Mr. Justice Costello, 
Musammat KUTI BARU BIBI— 
PETITIONER 
VETSUS 
JITENDRA NATH ROY AND orners 

—Oprosits Party. ` 

Civil Procedure Code (Act V of 1908), s. 115,0. 
XXI, r. 90—Sale for arrears of rent—Order setting 
aside sale—Appeal, competency of—Appeal allowed 
without jurisdiction—Revision—Interference—Sub- 
stantial justice—Limitation Act (IX of 1908),s. 166. 

An application to set aside asale under 8.47. or 
under O. XXI, r. 90, Civil Procedure Oede, is governed 
by Art. 166 of the Limitation Act ; and con- 
sequently such an application is barred if made after 
30 days. [p. 562, col, 1.] 

Haripada Haldar v, Baroda Prasad Roy Chowdhury 
(3), followed. 

Where the trial Court wrongly entertained and 
allowed an application to set aside a sale under O. 
XXI, r. 90, Civil Procedure Oode, and the Appellate 
Court allowed an appeal against the order and it was 
contended in revision that no appeal lies from an 
order setting aside a sale under s. 173, Bengal Ten- 
ancy Act, andthe Appellate Court had, therefore, no 
power to interfere : 

Held, that even upon the view that the Appellate 
Court acted outside the scope of its jurisdiction in 
. allowing the appeal and reversing the decision of the 
Munsif, the case was not one in which the discretion 
under s. 115, Civil Procedure Code, should be exer- 
cised infavour of the petitioner,asit would not be 
right tomake an order which will have the effect of 
re-establishing the decision of the Munsif which quite 
aay ought net to have been made, [p. 562, cols. 

AD . 


Durga Charan Sarkar v. Bishnupada Sana (4) and 
Maharaj Bahadur Singh v. Kurani Mai (5), relied 
on. 

Vivil revision from an order of the Sub- 
Judge, Narail, dated the 31st August, 1929, 

Mr. Satyendra Chandra Sen, for the Peti- 
tioner, 

Mr. Prafulla Kamal Das, for the Opposite 
Party. 


JUDGMENT.—This is an application 
under s, 115, Oivil Procedure Oode, to set 
aside the judgment of the Subordinate 


Judge of Jessore, dated the 3ist August, 


1929, whereby he reversed the decision of 
the Munsif of Narail. An application had 
been made to that Munsif by the present 
petitioner and another person to set aside an 
auction-sale on the ground thatthe decree- 
holder had colluded with the judgment- 
debtor and suppressed the sale-proclama- 
tion andalso that the property had been 
purchased by the judgment-debtor in the 
benami of one Nishikanto Ohakravarti who 
18 one of the opposite parties in this matter. 
‘The petitioners based their case upon the 
fact that there was subordinate tenancy in 
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been sold. Itappears, however, from the 
actual text of their application that their 
case was that they were occupancy raiyats 
and, therefore, it would seem that in any 
event, no matter who the purchaser of the 
property might be, their interest would bs 
protected by virtue of the provision of 6,116, 
Bengal Tenancy Act. Bearing that in mind 
it seems doubtful that it can properly be 
said that the petitioners were persons 
interested in the sale either within the 
provisions of s, 173, Bengal Tenancy Act, or 
under O. XXI, r. 9u, Civil Procedure Oode. 
The application which they made purported 
to have been made under g. 47, Civil Proce- 
dure Oode, and under O. XXI, r.90; and 
nothing whatever wassaid in the body of 
the petition in the way of a direct reference 
to s, 173, Bengal Tenancy Act. Itis quite 
true that the petition was based ona two- 
fold ground—first of all, as I have said, put 
shortly, that the notices were suppressed, 
and secondly, that the purchaser was in 
fact a benamidar of the judgment-debtor, 
To that extent it might perhaps be argued 
that the petition was presented under the 
provisions of s. 173, Bengal Tenancy Act, as 
well as under the provisions of O. XXI, r. 9u, 
Oivil Procedure Code. The present appli- 
cation before me is based on the contention 
that no appeal lies from the decision 
setting aside the sale under the provisions 
of s. 173, Bengal Tenancy Act. Upon that 
point the authorities are not altogether 
conclusive. There is, for example, the case 
of Roghu Singh v. Misri Singh (1) holding 
that no appeal lies when the question arises 
between persons who are parties to the suit; 
there is also the case of Surendra Nath Chow- 
dhury v.Lakshan Chandra Roy Chowdhury (2) 
where it has been held that no appeal lies at 
the instance of the auction purchaser against 
an order setting asidea sale under B. 173, 
Bengal Tenancy Act. For our. present 
purposes 1 do not consider it necessary 
further to consider that point because it 
seems to mein the circumstances of this 
particular case that it would not be right 
that I should interfere with the decision of 
the lower Appellate Court and this for 
several reasons. First of all, as I have said, 
it is doubtful to my mind whether the, 
present petitioner had any locus standi to 
make the application that was made to the 
Munsif, at all. Whether the property was. 
sold to the judgment-debtor or to his. 
benamidar or whether the sale was set aside 


1) 21 C. 825. 
bs; Ind. Cas, 744; A. I R 1926 Cal, 213, 
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and the property sold to some other person 
would apparently make no difference to the 
position of the present petitioner—she being 
protected under e. 116 as I have already 
indicated. Secondly, even supposing that 
the present petitioner did in the ordinary 
way it is admitted that in this instance the 
application wasin fact out of time and 
barred by the provisions of the Statute of 
limitation, whether an application could 
properly be said to have been made under 
8. 173, Bengal Tenancy Act, or not that has 
been differently decided, The case of 
Haripada Haldar v. Baroda Prasad Roy 
Chowdhury (3) decided that an applicaticn 
to set asidea sale under s.47 or under 
O. XXI, r. 90is governed by Art. 166 of the 
Indian Limitation Act; and consequently 
such an application is barred if made 
after 30 daye. It is conceded that the 
present application was in fact made after 
20 days from the date of sale. On that 
ground alone it follows that the learned 
Munrif was wrong in admitting the matter 
and giving his decision in favour of setting 
aside thesale. Thirdly, Iam not satisfied 
that this application for the purpose of 
deciding whether there could bs an appeal 
can properly be said to have been made 
under s, 115. , As I have pointed out s.173, 
Bengal Tenancy Act, was not referred to in 
the application and it was only when the 
matter was argued before the learned 
Munsif that the question of the application 
of that particular section was actually made. 
For all these reasons even upon the assump- 
tion that there was no right of appeal from 
the decision of the Munsif in this connec- 
tion] bearin mind the case of Durga 
Charan Sarkar v, Bishnu Pada Sana (4) 
even upon that assumption and even if I 
take the view that the learned District 
Judge acted outside the scope of his 
jurisdiction in allowing the appeal and 
reversing the decision of the Munsif I am 
of opinion that this is not a case in which 
the discretion under s. 115 should be 
exercised in favour of the petitioner. In 
this matter I take the same view as that 
enunciated by Mr. Justice Mukerji in 
Maharaj Bahadur Singh v. Kurani Mai (5) 
where the learned Judge at page 60* 
observes: ‘‘In the view that I have taken of 


gpl) 82 Ind. Cas, £22; 510. 1014; A. I R.1925 Cal. 
(4) 104 Ind. Cas, 825; 46 0. L. J. 172; A. LR. 

Cal; 833. Seah ies 
(5) 104 Ind. Oas, 199; 32 ©. W. N. 57; 450, L. J.566; 


A. I. R. 1927 Cal. 633. 
*Page of 32 O, W. N.~[Ed] 
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the matter Í do not propose to pursue the 
discussion any further because I am of 
‘opinion that whether an appeal did lie to 
the District Judge or not the appellant is 
not entitled to any relief at our hands. If 
no appeal lay from the decision of the 
Munsif then having regard to the facts to 
which I shall presently refer we shall not 
be justified in setting aside the order of the 
District Judge in the exercise of our power 
under s. 115, Civil Procedure Oode.” For 
the reasons I have given Ido not think it 
right to make an order which will have the 
effect of re-establishing the decision of the 
learned Munsif which quite clearly ought 
not to have been made by reason of Art. 166 
of the Limitation Act. ‘The Rule is accord- 
ingly discharged with costs—two gold 
mohurs. 
å, Rule discharged. 


CALCUTTA HIGH COURT, 
CIVIL APegaL No. 2418 or 1927. 

_ March 19, 1930. 

Present :—Mr. Justice Graham and 
Mr. Justice Mitter. 
MANO MOHAN DAS— 
APPELLANT 
versus 
Firm Known as SHIB OHANDRA 
SAHA anp MADHAB CHANDRA SAHA 

—ResponDEnts. 

Civil Procedure Code (Act V of 1908), ss. 11, 96,0. 
XLI, r. 23—Res judicata—Cross suits—Omission to 
appeal from one decree—Appeal from other, competency 
of—Incidental findings—‘Directly in issue’-—Mutuality 
of estoppel—Practice—Remand for additional evi- 
dence-——Dismissal at subsequent stage, legality of—Ap- 
pellater Court—Decision on preliminary point calling 
for additional evidence—Duty to decide case on merits 
as well, 

Where two separate suits areinstituted by. thesame 
parties against each other and they are tried to- 
gether as cross-suits,and one of the parties prefers 
an appeal from the decision in which he is defendant 
andnotfrom the other suit instituted by him, the 
decision in the latter suit does not operate as res 
oe in the hearing of the appeal, [p. 565, col. 
2. 


Mariamnissa Bibi v. Joynab Bibi (3), followed. 
Isup Ali v. Gour Chandra Deb (4), not followed. 
Panchanada Velan v. Vaithinatha Sastrial (2), 


- Ghansham v. Bhela (6) and Lachmi v. Bhuli (7), 


referred to. 

Estoppel is mutual. [p. 566, col, 1.] 

A judgment is conclusive on the matters which are 
directly in issue and not those which are brought 
incidently during the trial,and a fact cannot be in 
issue directly when the judgment can be correct whe- 
ther the fact exists or not. [ibid,] 
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‘The rule that a judgrhedt or decres is not conclu 
sive of anything not required to support it is nota 
mere rule of construction but an unyielding restric- 
tion ofthe power of the parties and of the Court. [p. 
566, col. 1.) i 
_ The mere fact that a Judge of the Appellate Court 
in the first instance remanded a case for taking ad- 
ditional evidence cannot deprive him of his jurisdic- 
tion to dismiss the appeal at a later stage if it is 
found to be incompetent. [p. 563, col. 2 ] 

Where the Appellate Court decides a case on a 
preliminary point, and thinks that additional evi- 
dence should in the first instance be taken in the 
case, the proper course for it is to decide the case 
on merits as well, so as to obviate a remand if the 
decision of the lower Court on the preliminary ques- 
tion of law did not commend itself to the High Court. 
Lp. 565, col. 1.) ` 

Appeal against the appellate decree of 
the District Judge, Tippera, at Comills, 


dated the 8th July, 1927. 


Me:sre. Upendra Kumar Roy and Bankim 
Chandra Banerji, for the Appellant. 

Messra. Gopal Chandra Das and Bhuban 
Mohan Saha, for the Respondente. 


JULGMENT. 

Graham, J.—This is an appeal by the 
defendant Monomohan Das from a decision 
ofthe District Judge of Tipperah confirm- 
ing a decision ofthe Subordinate Judge of 
' Tippera and arises out of two crogs-suits 
between the appellant and one Shib Chandra 
Saha and others relating to certain transac- 
tions in jute. The defendant-appellantisa 
Bepari or trader, and the plaintiffs, now 
respondents, are jute brokers. In his Suit 
(No. 2 of 1925) the appellant claimed that 
there was a balance of Rs. 3,139-4-0 due 
to him for jute supplied, whereas the Sahas 
alleged that Monomohan had taken money 
from them in excess of jute supplied and 
claimed Rs. 1,638 from him, 

The suiis were consolidated and tried 
a only one set of issues baing fram- 


The trial Oourt dismissed Monomohan‘s 
suit and partially decreed the Sahas’ suit 
for Ra. 1,492 7-0. Monomohan thereupon ap- 
pealed to the District Judge not against 
the decrees in both suits, but only against 
the decree in Suit No, 68. When the 
appeal was first heard there was an applica- 
tion for the reception of additional docu- 
mentary evidenceand the learned Dis- 
trict Judge giving effect thereto remand- 
ed the case to the trial Oourt for taking 
additional evidence and recording finding 
thereon. Thereafter the case came back to 
the District Judge and objection was then 
taken to the competency of the appeal on 
the ground that no appeal having been 
preferred against the decision in the cross. 
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suit that judgment must be deemed to stand 
unchallenged, and that, therefore, the prin- 
ciple of resjudicata acted asa bar to the 
hearing of the appeal. The learned Dis- 
trict Judge gave effect to this contention 
and dismissed the appeal. That decision 
is now challenged in second appeal and 
two main points have been urged on behalf 
of the appellant. 

1, Firstly itis argued that the Court of 
Appeal below erred in holding that the 
appeal wes barred by the ruleof res judi- 
cata, and : 

2. Secondly that the learned District 
Judge having once remanded the case for 
investigation into the merits hed no 
jurisdiction to reject the appeal on a pre- 
liminary point, 

The second contention may,I think, be 
briefly dismissed. The mere fact that the 
Judge, in the first instance, remanded the 
case for taking additionsl evidence could 
not deprive him of his jurisdiction to 
dismiss the appeal at a later stage if it 
was found to be incompetent. 

The firat contention, however, raises a 
point of some importance in regard to which 
there has been some conflict of judicial 
opinion. The controversy turas upon the 
meaning of the words “former suit” in 
s, 1l of the Oivil Procedure Code. Explana- 
tion I to this section was added when the 
Code was amended in 1908. Itis in these 
terms: 

“The expression ‘former suit’ shall 
denote a suit which has been decided prior 
tothe suit in question whether or not it 
was instituted prior thereto.” 

Previous to 1908 the view generally taken 
was that insuch circumstances the rule of res 


-judicata had no application. | Abdul Majid 


v. Jew Narain (1), Panchanada Velan v. 
Vaithinatha Sastrial (2), Mariamnissa Bibi 
v. Joynab Bibi (3)]. In the case of Isup Ali 
v.Gour Chandra Deb (4), however, a Divi- 
sion Bench of this Oourt took a different 
view of the matter, and held that any doubt 
upon the point had been set at rest by Ex- 
planation I tos. llof the Code. Mookerjee, 
J., who delivered the judgment of the Court 
in that case referred to some of the 
earlier decisions and observed that the 
explanation made it clear that the expres- 
sion ‘‘former suit” denotes a suit which 
has been decided prior to the suit in 


(1) 16 O. 233. 

(2) 29 M. 333; 16 M. L, J. 63. 

3) 33 O. 1101; 10 O. W. N. 934; 4 C. L. J, 149. 

i 74 Ind, Qas, 591; 87 O. L. J, 184; A, I. R.1923 
Qal: 496, 
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question whether or not it was instituted 
prior thereto “To put the matter tersely” 
to quote his words, “the expression ‘former 
suit’ means a previously decided suit, and 
the same rule applies to appeals.” He then 
went on to cite with approval a decision of 
Mahmood, J., in Bal Kishen v. Kishen Lal 
(5), where it was held that the doctrine of 
res judicata, so far asit relates to prohibit- 
ing the re-trial of an issue, must refer not 
to the date of the commencement of the 
litigation, butto thetime when the Judge 
is called upon to decide the issue, and 
that the rule is not limited to Oourts of 
first instance but applies equally in the 
stage of appeal. 

The question is whether we should follow 
this later decision,or the earlier decisions,and 
jin particular the decision in Mariamnissa 
Bibi v.Jaynab Bibi (3), It is to be observed 
that Ghose, O. J., in his judgment in the 
latter cass accepted the view that the ex- 
pression “former suit” related not to the 
date of the commencement of the litigation 
but to the time when the Judge is called 
upon to decide the issue. In other words 
he anticipated the amendment which was 
introduced into the Code two years later 
by the addition of Explanation I to s, 11. 
That being sothe argument adopted by 
Mookerjee, J.,in the caseof Isup Ali v. Gour 
Chandra Deb (4) would seem to be to some 
extent robbed of its force. Theview taken 
in the earlier case commended. itself to 
Ghose and Harrington, JJ. (Rampini, J. 
dissenting) notwithstanding that they read 
the section in the same light as is now 
stands. It would appear, therefore, to be 
doubtful whether Mookerjee, J. was justified 
in not following that and other prévious 
decisions of this Court to the same effect, 
Apart from this the decision of Mookerjee, 
J, was partly based upon other grounds 
viz, that there was no order for consolida- 
tion, and that the appeal was defective as 
some of the succeesful plaintifs had not 
been joined as parties respondents. It may, 
therefore, be distinguished on that ground. 
It may further be mentioned that the view 
taken by Mookerjee, J. has not been accept- 
ed by the High Courts of Madras, Allahabad 
and Lahore. Vide Panchanada Velan v. 
Vaithinatha Sastrial (2), Ghansham v. 
Bhola (6) and Lachmi v. Bhuli (7). On the 
whole, therefore, I am of opinion that we 
ought to follow the decision in Mariam- 

(5) 11 A. 148; A. W. N. (1889) 42; 13 Ind. Jur. 309. 

(6) 74 Ind. Cas. 411; 45 A.506;21 A. L. J. 465; A. I. 
R. 1923 All. 490 (T. BJ), 


28) FB). Oas, 849; 8 Lah, 384; A, I, R,1927 Lah, 
B) 
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nissa Bibi v. Joynab Bibi (3). We according- 
ly allow the appeal, set aside the judg- 
ment and decree of the learned District 
Judge,and remand the eppeal in order that 
it may be heard and disposed of according . 
to law. 

The cross-objection will also be dealt with 
by the District Judge. The appellants are 
entitled to their costs of this appeal. 

Mitter, J.—The question of law which 
falls for determination in this appeal is 
one of res judicata, The relevant facts 
necessary to be stated for deciding this 
question may be briefly stated thus: The 
plaintiffs, now respondents, brought a suit 
against ithe appellants sManmohan Das 
(defendant No. 1) and one Asgar Ali (defend- 
ant No. 2)alleging that the defendants used 
to take money from time to time from the 
plaintiffs’ firm and used to supply jute to 
TLandale and Olarke Co. and another Oom- 
pany, the plaintiffs being the brokers or 
Dalals of the said Company. The jutes were 
supplied between Sraban and Agrahan 1331 
B. 8. and the plaintifis claim that they 
are entitled to get from the, defendants the 
sum of over Rs. 1,638 as they have received 
monies in excess of the price of jute sup- 
plied. 

The defence of defendants was that Aegar, 


defendant No. 2, wes not a partner of the 


appellant and that he was merely a servant 
and that he had supplied jute in excess of 
the price received. 

After the institution of this suit by the 
plaintifis firm the defendant Mon Mohan 
brought a suit against the plaintiffs’ firm 
alleging that he had supplied jute in excess 
of the price he had received and that 
Rs. 3,139-4-0 wasdue from the plaintiffs to 
him, 

The answer of the firm of brokers to 
this suit was thatnothing was dus from them 
to Monmohan, on the other hand,Mon Mohan 
Das was liable to pay them Rs, 1,638 and 
odd for which they had brought the earlier 
suit. Both these suits were tried together. 
Several issues were framed but it is neces- 
sary to notice only two of them for the 
purposes of this appeal. They are issues 
Nos. (5) and (6). 

Issue No. 5 runs as follows :-— 

* What is the quantity ofjute supplied by 
the Bepart to the broker and what is the 
price thereof. 

Issue No.6 is in the following terms :— 

As between the Bepariand the Dalal i.e, 
between the plaintiffs in the two suits what 
amount of money, if any, is one entitled to 
get from the other. 
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At the trial both sides offered in evidence 
accounts of the transactions and the Court 
of frst instance held that the accounts 
filed by the Bepari (Das) were not correct 
and could not be relied on aud that the 
accounts filed by the brokers were kept in 
the regular course of business and were 
reliable. In this view he dismissed the 
claim of Monmohan Das, in his suit and 
decreed in partfor Rs, 1,492-7-0 the claim 
of the brokers in theirearlier suit against 
Monmohan Das defendant No. 1 alone 
ani dismissed the suit against defendant 

0. 2. 

Mon Mohan did not prefer any appeal 
against the decres dismissing his suit for 
Rs. 3,000 and odd tothe District Judge but 
preferred an appeal against the decision 
and decree in favour of the brokers in the 
earlier suit in which the present appeal 
arises. 

The sppaal was heard by the learned 
District Judge of Tipperah who thought that 
additional evidence was necessary before 
he could pronounce judgment in the appeal 
and he remanded the case to the Subordi- 
nate Judge after keeping the case on his 
own file in accordance with the provisions 
of O, XLI, x. 25 of the Code of Civil 
Procedure. After the return of the find- 
ings by the Subordinate Judge the matter 
came up again for hearing before the learned 
District Judge when it was argued for 
the respondents that the appeal should be 
dismissed on the ground that the determina- 
tion of the question in controversy in the 
appeal was barred by the principle of res 
judicata. This argument has prevailed 
with the learned District Judge and 
although he thought in the first instance 
that additional evidence should be taken 
in the case he did noi allow any diszussion 


on the merits of the appeal in face of what, 


he believed to be a legal bar to such dis- 
cussion. This is a course, which it is neces- 
sary to draw the attention of the learned 
District Judgs, to has been condemned by 
their Lordships of the Judicial Committee 
in more than one case. 

The learned District Judgs should in 
cases of this kind decide the case on the 
merits as well for it would then obviate a 
remand if the decision of the lower Appel- 
late Oourton the preliminary question of 
law did not commend itself to the High 
Court. 

Against the decision of the learned Dis- 
trict Judge the present appeal has been 
brought by defendant Mon Mohan Das and 
. itis argued that the learned Judge hes 


MANO MOHAN DAS ¥, SHIB OHANDRA SAGA, 


565 


gone wrong on the question of res judicata. 
It is said that the decision in the suit of 
Mon Mohan was given simultaneously 
with the decision in the suit against him 
and it conld not be said that the suit in 
which Mon Mohan was the plaintiff could 
be regarded as decision ina “former suit” 
within the meaning of s.llofthe Code 
of Civil Procedure, Itis said that although 
the decision in Mon Mohan’s suit has 
become final, no appeal having been filed 
against it, it could not be said to be 
decision in a former suit within the mean- 
ingof s. 1l,read with Explan.I tothe 
saidsection. Thereare conflicting decisions 
on this point in the different High Courts 
in India and even in our Court and if the 
point had to be decided, I would have no 
other alternative but to follow the con- 
stitutional principle of referring the matter 
to a Full Bench, in view of the recent pro- 
nouncement of the Judicial Committee of 
the Privy Councilin Bindeshwari v. Kesho 
Prasad (8). In our Court the decisions 
which support the contention of the appel- 
lant are the cases of Abdul Majid v, Jew 
Narain (1) Mariamnissa Bibi v. Joynab Bibi 
(3). The contrary view has been taken in 
the case of Isup Ali v, Gour Chandra Deb 
(4). The Madras High Oourt in a Fall 
Bench decision takes the view in accordance 
with earlier Oalcutta cases [See Panchanada 
Velan v. Vaithinatha Sastrial (2). The 
Allahabad High Oourt in a Full Bench 
decision supports, the view put forward by 
the appellant see Ghansham v.& Bhola (6). 
The Lahore High Oourt has ina recent 
Full Bench decision followed the earlier 
Oalcutta cases. See Lachmiv. Bhuli (7). 
The preponderance of judicial decisions in 
different High Courts seems to iavour the 
contention of the appellant that the decision 
in Mon Mohan’s suit which is final cannot 
operate as res judicata iu the suit against 
Mon Mohan assuming the identical issue 
was directly raised in both suits. But I 
am relieved from referring this question to 
a Full Bench in view of the fact that in this 
case the decree dismissing Mon Mohan's 
suit could be sustained even ifit be found 
that nothing was due to the brokers. It 
was sufiicient for the determination of Mon 
Mohan’s suit to find that nothing was due 
to Mon Mohan—the finding that something 
was due from Mon Mohan in respect of the 
same transaction was wholly unnecessary 
for the decision in Mon Mohan’s suit, 


(8) 95 Ind. Cas. 1025; 53 I. A. 164; 5 Pat. 634; 44 Cr, 
L. J. 86; A. I. R. 1926 P. 0. 79; 7 PLL. T. 553; 51M. L. 
J.587; 31 O, W. N. 74(P. 0.). 
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Estoppel is mutual and let me examine the 
question bearing in mind this principle 
Suppose it had been found in Mon Mohan’s 
suit that nothing was due to Mon Mohan 
aod at the same time nothing was due from 
Mon Mohan and that decision remained 
unchallenged could it be argued that the 
prokers would be barred by the principle 
of res judicaia in appeal by them against 
the decision dismissing their suit on that 
finding. Surely not; for the brokers 
answer will be that the finding that noth- 
ing was due from Man Mohan was a wholly 
unnecessary finding ina suit where the 
only question was whether any thing was 
due to Mon Mohan on the basis of the 
- transaction in question. If the brokers 
would not be barred by res judiczta, I fail 
to see that Man Mohan would be barred by 
a finding that Rs. 1,492 and odd was due 
from Mon Mohan in a suit where he was 
claiming a certain sum from the defendants 
for estoppel, as 1 have said, must be mutual. 
in other words, the fact of Mon Mohan’s 
liability to the defendant could not be said 
to be directly in issue in 8 suit where he 
seeks relief against the defendant. At 
most it could be said to be incidentally in 
issue. ‘That being so the plea of res 
judicata is avoided for a judgment is con- 
clusive on the matters whichare directly in 
icsue and not those which he brought 
incidentally into a controversy during the 
trial. 

It appears to be generally agreed upon 
that a fact cannot bein issue directly when 
the judgment can be correct whether that 
fact exists or not see Hukum Ohand on Res 
judicata, Art. 35 where authorities are 
cited in support of this view. The rule 
that a judgment or decree is not conclusive 
of anything not required to support it is 
nota mere rule of construction but an 
unyielding restriction of the powers of the 
parties,and of the Court. Besides if we 
closely examine the language of issue No. 6 
we see that really two distinct iesuesin tke 
two suits have been blended into ore, 

The two issues are really:— . 

(1) in suit by Mon Mohan:—As between 
the bepari (Mon Mohan) and dalal what 
amount is due to the bepari (Mon Mohan)? 

(2) in suit against Mon Mohan:—As 
between the dalal and Mon Mohan (tepari) 
what is due tothe dalal? 

These two issues which should have been 
{ramed in the two suits respectively have 
teen blended into one issue in the two 
suits. l-sue Nu. 5 identical mm ite two 
cuits but so far as the claim against Mon 
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Mohan is concerned that issue -is only 
incidental for the object of that issue so far 
Mon Mohan’s suitis to find out whether 
anything is dueto Mon Mohan. As Dr. 
Bigelow observes in his well-known treatise 
on Estoppel a judgment is conclusive only 
in respect of matters necessarily inconsist- 
ent with it: See page 2:06 (6th Edition). 
The decree dismiesing Mon Mohan’s suit 
would not be in any way inconsistent with 
a decree dismissing the suit against Mon 
Mohan brought by the brokers. Mon 
Mohan may havenothing to get in respect 
of one transaction from the brokers and it 
may as well be that the brokers may have 
nothing to get from MonMohan. The two 
decrees of dismissal would not be in any way 
inconsistent. I think, therefore, the piea of 
res judicata must fail on this ground. I 
would set aside the judgment and decree of 
the lower Appellate Court and direct thst 
the said Court do proceed to hear the 
appeal on the. merits, The appellant is 
entitled to the costs of this appeal, 

There is a cross-objection by the respond- 
ents with regard to the amount disallowed 
by the Oourt of first instance. That will 
have to be tried along with the appeal. 

For the above reasons I agree with my 
learned brother in‘order which he has made, 

a. Case remanded, 


CALCUTTA HIGH COURT. 
OniminaL Revieton No 349 cr 1930. 
July 14, 1480. 
Present :—Mr, Justice Graham and 
Mr. Justice 8. K. Ghose 
SATYENDRA NATH MAJUMDAR— 
PETITION ER 
versus 
EMPEROR— OPPOSITE PARTY. 

Penal Code (Act XLV of,1860), s. 124-A—Sedition— 
Importance of intention—Construction of article— 
Liberal construction—Historical article—Comments 
inflaming public opinion— Offence—Lvidence—Similar 
articles. 

_ The essence of the crime of sedition consists in the 
intention with which the language is used and al- 
though in inferring the intention the principle that 
aman must be presumed to intend the natural and 
reasonable consequences of his action must be ap- 
plied, the articles should be read in a fair, free and 
a liberal spirit and if any doubt should arise in 
regard to the intention, the benefit of that doubt 
should be given to the accused. Consequently, if on 
reading through the articles and having regard to 
time, place, circumstances and occasion for publica- 
tion, the reasonable.natural and probable effect on 
the minds of people to whom they are addressed, 
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bppears to be that feelings of hatred, contempt or 
dissatisfaction would be excited towards the Govern- 
ment, then it is justifiable to saythat the articles are 
written with that intent and that they are an attempt 
to create the feelings against which the law seeks to 
provide. [p. 568, cols. 1; & 2; p. 569, col 1.] 

. Queen-Empress v. Bal Gangadhar Tilak (2), Queen- 
Empress v. Luxman Narayan Joshi (3) and Annie 
Besant v. Advocate-General of Madras (4), relied 
on. 

Ram Nath v. King-Emperor (1), dissented from. 

Though no exception can be taken to an article so 
far as it sets forth in chronological sequence the 
various landmarks in India’s struggle for indepen- 
dence, ifthe writer does not content himself with a 
mere recapitulation of events but makes comments 
which indicate that his purposeis not merely toappeal 
to the interest of his readersin a historical retrospect 
but evinces the further object of inflaming opinion 
against the Government, specially when the striking 
feature of the article is consistently one-sided, 
studiously avoiding and suppressing the truth or 
anything that goes in favour of the Government, the 
article comes within the mischief of s. 124, Penal 
Oode. [p. 569, col. 1.] 

Articles published in thesame issue of a paper and 
forming the subject-matter of one or other of the 
seri may be admitted to prove intention. [p. 570, 
col. 2, 


Oriminal revision from an order of the 
Chief Presidency Magistrate, Oalcutta. 

Messrr, Suresh Chandra Taluqdar, Hari 
das Ghosh, Benode Lal Ghosh and Bhupendra 
Krishna Ghosh, for the Petitioner. 

Mr. Debendra Narain Bhuttacharjea, for 


the Orown, 
JUDGMENT. 

Graham, J.—In this case a Rule waa 
issued calling upon the Ohief Presidency 
Magistrate of Calcutta to show cause why 
his order convicting the vetitioner under 
8 124-A of the Indian Penal Oode upon each 
of three charges framed thereunder, and 
sentencing him}to six months’ rigorous 
imprisonment upon each charge (to run 
concurrently) should not be set aside upon 
certain grounds set out in the petition to 
this Oourt. 

The facts may be brie fly stated :— 

The petitioner Satyendra Nath Mc z1m- 
dar is the Editor, Printer, and Publisher of 
a daily newspaper published in Celsutta in 
the Bengali language known as the Ananda 
Bazar Patrika. This paper, it appears, has 
been in the habit of publishing every year 
at the end of December, when Congress 
and various Conferences take plac?, a special 
issue containing a review of the events of 
the past year, a description of places of 
interest where the Congress meets, and a 
review of the history of the growth of the 
Indian National Congress and similar move: 
ments. 

On the 29th December last this special 
Congress edition was published and on 

he 3lst of that month the issue was for- 
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feited by an order of the Government of 
Bengal under s. 99-A of the Oode of Orimi- 
nal Procedure, duly published in a Gazette 
extraordinary of that date, on the ground 
that it contained seditious matter. There- 
after the petitioner was arrested under 8. 
124 A of the Indian Penal Oode and was 
placed on his trial before the Ohief Presi- 
dency Magistrate in respect of the three 
articles which are entitled. 

(1) Bharater Mukti Sadhana or 
dom movements in India.” 

(2) Jalianwallabagb, and | 

(3) Batsarer Hisab Nikash, or “Review of 
the year.” f 

The learned Chief Presidency Magis- 
trate found that each of these articles 
brought the accused under s. 124-A, and 
convicted and sentenced himéas stated. 

The accused then moved thisCourt and 
obtained the present Rule. The main 
grounds taken in the petition are :— 

1, That the learned Chief Presidency 
Magistrate erred in his interpretation of 
the articles, 

2, That it ought to have been held that 
the petitioner had no seditious intention in 
publishing the articles. | 

3, That the learned Ohief Presidency 
Magistrate ought to have found that the 
first article is a mere chronicle of past 
events, the second a narrative of the ex- 
ceeses committed by General Dyer per- 
sonally, and the third nothing more than 
a review of recapitulation of the political 
events of the past year, 

Mr. Talukdar for the petitioner argued 
the case on those lines. He contended that 
it must be clearly established that the inten- 
tion’of the petitioner was to create hatred, 
and disaffection, that so far from that being 
the case there is not a word in the articles to 
show that the crimes committed by revolu- 
tionaries were extolled, and that on the con- 
trary on a feir and reasonable construction of 
the articles it ought to have been held that 
nothing was further from the mind of the 
author than to excite disaffecti n in the 
minds o: his readers, DA 

The responsibility of the petitioner for 
the articles was not questioned when the 
matter was argued before us, 

For the Orown, on the other hand, it wes 
urged that the only possible conclusion to 
be derived from a perusal of the articles is 
that the object in view was to excite hatred, 
contempt, and disaffection against the Go- 
vernment. Before entering upon 2 discussion 
of tbe question at issue reference may be 
briefly made to the section, and to the prin- 
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ciples which are generally applied in 
such cases for the purposes of as- 
certaining intention. The material portion 
of the section reads as follows :— 
“ Whosoever by words either spoken or 
written, or by signs, or by visible rapresen- 
tation or otherwise, brings or attempts to 
bring into hatred or contempt, or excites, 
or attempts to excite disaffection towards 
His Majesty, or the Government establish- 
ed. by law in British India, shall be punish- 
ed " etc. 

The language of the section might per- 
haps be deemed to give riseto some doubt 
whether as it stands the offence is independ- 
ent of any intention; and that view was 
formerly taken by the Ohief Oourt of the 
Punjab [Ram Nath v. King-Emperor (1)], 
but it is now well settled that intention is 
essential, and that in fact the essence of the 
crime of sedition consists in the intention 
with which the language is used. In the well 
known case of Queen-EHmpress v. Bal Gan- 
gadhar Tilak (2), Strachey, J. elaborately 
discussed the circumstances which should 
be taken into account in judging the inten- 
tion of the accused. In his charge to the 
Jury he said inter alia “You will thus 
sce that the whole question is one of the 
intention of the accused in publishing theee 
articles. Did they intend to excite in the 
minds of their readers feeling of disaffec- 
tion or enmity to the Government......... or 
did they intend to excite no feeling adverse 
either to Government or its measures, but 

.. only to excite interest in a poem about 
Shivaji, anda historical discussion about 
his alleged killing of a Muhammadan 
Geéneral?.... There,are various waysin which 
you must approach the question of inton- 
tion. You must gather the intention as 
best you can from the language of the 
articles...... ...What is the intention which 
the articles themselves convey to your 
minds? In considering this you must 
first ask yourselves what would be the 
natural and probable effect of reading 
such articles in the mind of the readers of 
the Kesari to whom they weré addressed ? 
Read these articles, and ask yourselves, how 
the ordinary readers of the Kesari would 
probably feel when reading them. Would 
the feeling produced be one of hatred to 
the Government, or would it be simply one 
of interest in a poem and a historical dis- 
‘cussion about Shivajiand Afzal Kban and 
so forth ? If you think that the only feelings 


(1)1 P.R. 1905 Cr; 2 Cr. L. J. 31; 69 P. L.R. 
1905. 
(2) 22 B. 112at p. 122. 
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which such readers would be excited to are: 


feelings of interest in a poem, or ahistorical 
or ethical discussion, then you mey presume 
that that is all the accused intended to 
excite. If you think that such readers would 
naturally and probably be excited to enter- 
tain feelings of enmity tothe Government, 
then you will be justified in presuming that 


the accused intended to excite feelings of. 


enmity or diaffection.” 
The learned Judge then went on to point 


out that a person is presumed to intend the. 
natural and ordinary consequences of his. 


acts, and that he cannot be allowed to 
excuse himself by saying that he did not 
when publishing intend that those conse- 
quences should ensue. Further he impressed 
upon the Jury, and this I think has some 
importance in the present case also, that 
they must bear in mind the time, place, and 
circumstances, and the occasion of publica- 
tion. 

Another learned Judge, Jenkins, 0. J. ob- 
served in the case of Queen-Hmpress v. Lux- 
man Narayan Joshi (3): “To determina 
whether the intention of the accused was to 
call into being hostile feelings the rule that 
a man must be taken to intend the natural 
and reasonable consequences of his act must 


be applied ; so that if on reading through. 


the articles the reasonable and natural and 
probable effect on the minds of those to 


whom they are addressed appears to be that- 


feelings of hatred, contempt, or disaffection 
would be excited towards the Government, 
then it is justifiable to say that the articles 
are written with that intent and that they 
are an attempt to create the feelings against. 
which the law seeks to provide.” The 
Judicial Committee of the Privy Ocuncil 
also have laid down that in judging of the 
question of intent, the publisher must be 


deemed to intend that which is the natural. 


result of the words having regard among 
other things to the character and description . 


of that part of the public who are expected 
toread the words. Annie Besant v. Advocate 
General of Madras (4), 

While, however, these decisions furnish 
the principle or test to be applied in order 


to ascertain intention it is only rightto bear . +: 


in mind that the articles would be read not 
in any spirit or narrow criticism, but ina 
fair, free aud liberal spirit, and, if any 


(3) 2 Bom. L. R. 286. 

(4) 52 Ind. Oas. 209; 21 Bom. L,R. 867; 37 M. L. J. 
139; 17 A. L. J. 995; 23 O. W. N.986; (1919) MW. N. 
555: 10 L. W. 451; 20 Cr. D. J. 593; 26 M. L. T. 408; 
1 U. P. L. (P. C). 74; (1919) 35 T, L. R. 500; 43 M. 146; 
46 T.A. 176 (P.O). 
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doubt should arise in regard to the inten- 
tion, the benefit of that doubt should be 
given to the accused. l 

‘Applying the principles or tests referred to 
above the question is whether upon fair and 
reasonable construction of these articles it 
should be held that the accused intended to 
excite feelings of hatred, contempt, or dis- 
affection towards Government, or whether, 
as his learned Advocate has argued, his ob- 
ject was merely to arouse interest in a his- 
torical retrospect of recent events without 
any ulterior seditious purpose. 

_ Now this can only be ascertained by refer- 
ring to the articles themselves. I will deal 
first with the article, entitled “ Bharater 
Mukti Sadhana.” Oertainly no fault can be 
found with the title of this article, the aspi- 
ration to freedom being a very natural and 
perfectly legitimate desire. Nor can any 
exception be taken to the article in so far as 
it merely sets forth in chronological se- 
quence the various land marks in India’s 
struggle for independence. The writer has 
not, however, contended himself withia mere 
recapitulation of events, but has in places 
made comments which indicate that his 
purpose was not merely to appeal to the 
interest of his readers in a historical re- 
trospect, but that he had the further object 
of infiaming opinion against the Govern- 
ment. For example, he charges Government 
with oppression in connection with the 
terrible outbreak of plague at Poona 
in 1897 and observes that the oppression of 
Government Officers to check the plague 
was worse than the plague itself. In 
another passage he speaks of the insult of 
the partition of Bengal. He goes on to say 
that after the Session of the Oongress in 
1906, Government determined/to repress the 
national awakening by means’ of ‘“persecu- 
tion”. Then again many murders by; revo- 
lutionaries have been referred to in such a 
manner and in such terms as to suggest 
that their exploits are held up to admiration 


and emulation, e.g, the bomb outrage at: 


Mozufferpore, the murder of Narendra Gos- 
wami, and the incident of Jatindre Nath 
Mukherjee. Perhaps one of the most un- 
- justifiable remarks isinconnection with the 
, Hunter Commission which was appointed to 
enquire into the affair at Jalianwale Bagh. 
Tne writer after referring to ‘the hideous 
character of the ruthless massacre” observes 
“But Parliament supported this hideous 
incident without any compunction.” 
fact however is, and it isa matter of common 
knowledge, that Parliament so far from 
supporting it condemned General Dyer's 
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action and punished him. No reference 
whatever is made to this. The learned 
Advocate for the petitioner was con- 
strained to admit that in this particular 
passage the writer had been hardly fair. 
That, however, is putting a very favourable 
construction upon it because what has been 
stated is something which is definitely 
untrue, and itis difficult to see what the 
object of that could be except to create 
feelings of hatred and disaffection. 

It isa striking feature of these articles 
that they are consistently one sided, and 
that while they refer to only one side of the 
picture they studiously avoid mentioning 
anything which goes in favour of Govern- 
ment. Other instances of this are the 
reference to the partition of Bengal and the 
Rowlat Act. No mention is made of the 
fact that the partition of Bengal was 
afterwards annulled by the Repartition and 
that the Rowlat Act was repealed. These 
omissions seem to be due to design rather 
than accident. 

As Strachey, J.,observed in Tilak’s case (2) 
in considering the question of intention the 
time, place, and circumstances when the 
articles were published are of importance. 
It is a significant fact that these articles 
were published ata time whenthe National 
Congress was actually in Session and when 
attention was focussed upon political events, 
Ido not say that it was not a perfectly 
natural and legitimate proceeding to pub- 
lish articles at such a time, What, however, 
was not permissible was to excite feelings of 
hatred and contempt against Government 
under the clcak of a historical review. 
Reading the first of these articles with 
every desire to be fair to the accused and 
making every allowance for the free expres- 
sion of political opinion it seems to me 
that the writer, has gone too far and that 
it is impossible to resist the conclusion that 
there was present in his mind that intention 
to excite hatred, contempt, and disaffection 
towards Government which the section has 
declared to be an offence, 

I come next to the article entitled ‘Jalian- 
wallah Bagh.” Mr. Taluqdar for the petitioner 
argued that it is merely a condemnation of 
General Dyer personally. If that were so, it 
might fairly be contended that that could 
be no offence seeing that General Dyer's 
action was afterwards condemned by Gov- 
ernment itself. The questioin, however, 
still remains whether ths accused has made 
use of his theme as a cloak for the purpose 
of exciting feelings of hatred and disaffec. 
tion towards Government. We think itis 
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clear from a perusal of the article that tha 
accused had that intention. The article is 
entirely one sided and no allusion whatever 
is made to the fact thatsome of the incidents 
referred to were condemned by Government. 
The most inexcusable feature of this article, 
however, is the manner in which the evi- 
dence of a witness named Lala Cirdhari Lal 
before the Hunter Oommission has been 
imported bodily into it containing the most 
vivid and narrowing detaile of the incident 
as described by this witness who was obvi- 
ously a witness against Generel Dyer Such 
a narrative was out of place in an article 
purporting to ba e historical review, and we 
think that the object in quoting this evi- 
dence in extenso, inthe comments which 
have been made here and there throughout 
the article, and the pictorial illustrations 
which accompany it was to excite feelings 
of harted against the Government. The 
same object is manifest in the quotation 
from the evidences of General Dyer himself, 
In this article also there is no reference to 
the fact that General Dyer's conduct was 
condemned by Government and that he was 
punished as 8 resalt of the enquiry made 
into his conduct. Lastly thereis the third 
article ‘Review of the year’. If it were no 
more than it purports to be there would be 
nothing to be said since no possible objec- 
tion can be raised to a mere review of events. 
But it is not permissible under the pretext 
of areview to deal with events in such a 
manner as to make it plain that there was 
an ulterior object, viz, to stirup feelings 
of hatred, contempt and disaffection towards 
Government. We think that it is not possi- 
ble to read this article without coming to 
the conclusion that that intention was 
present in the mind of accused. Government 
is charged with pursuing a policy of check- 
ing all movements by repression. Promi- 
nence is given to the Bomb3in the Assembly, 
the Meerut Oonspiracy Oase, and the Lahore 
Oonspiracy Case, and in connection with 
the first of these the same method has been 
adopted as referred to above by introducing 
certain passages in extenso from those 
proceedings, This, however, is an even worse 
case because here we have a repreduction 
of the statements of the accused in the bomb 
case There could be no justification long 
after the event in reproducing those state- 
ments by criminals who were convicted and 
punished for their crime, and we think the 
object in view can only have been to stir up 
ill-feeling against the Government. 

One of the grounds taken in the peti- 
tion, though it was not seriously pressed, 
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was that the articles ought each to be 
considered and dealt with separately and 
independently, and that it was not permis- 
sible to treat them as corroborative of 
each other for the purpose of establishing 
their seditious intention. We do not tkink 
there is any substance in this cdatention. 
The same point arose in the case of 
Emperor v. Phanindra Nath Matter (5), 
and it was there held that seditous articles 
published in the same nswspaper, even 
though not forming the subject-matter of 
the charges on which the accused was 
being tried, were admissible to show 
intention. Ifthatis so it seems to follow 
a fortiori that articles published in the 
same paper and forming the subject matter 
of some of the charges arə admissible for . 
the purpose of proving intention. 

The final ground taken on behalf of the 
petitioner was that the sentence is too severe, 
but having regard io the serious nature 
of the offence, which is punishable with 
a maximum penalty of trans~ortation for 
life, or with three years’ impriionment, and 
having regard to the deli cration with 
which the offences was repeated in three 
separate articles, the concurrent eentence 
of six months rigorous imprisonment 
cannot, in my judgment, be keld to be 
excessive, f 

In the result, therefore, the Rule fails 
and must be discharged. The petitioner, 
if he has been released on bail, must 
surrender and serve out the remainder of 
his sentence. 

S. K., Ghose, J.—I agree. 

A, Rule discharged, 


(5) 850. 945; 8 Or. L. J. 438. 
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A person even if he is the true owner of a 
promissory note is not competent to prosecute a suit 
upon the note if he is not the holder of the note, 
and the fact that the holder of the note has been 
made a party and has admitted that he is only the 
plaintiff's benamidar, makes no difference, The pro- 
perty inthe note, including the right to receive or 
recover the amount due thereon is vested in the 
holder and cannot be transferred to the plaintiff 
except by the process prescribed by law, viz., by 
endorsement and delivery. [p. 572, col, 2.] 

Ramanuja Ayyangar v. Sadagopa Ayyangar (1) 
and Reoti Lal v, Manna Kumar (2), followed, 

Subba Narayana Vathiyar v. Ramaswami Aiyar 
(3), reliod on. 

Brojo Lal Saha v Budh Nath-Pyari Lal Das (4), 

distinguished and not followed. 
` _ Per Sukrawardy, J.—The English Law of negotiable 
instruments is founded upon the law merchant in 
force in England and the Negotiable Instruments 
Act has been moulded upon the English Act with 
some slight modification. Besides, if it has not been 
expressly enacted in the Negotiable Instruments Act 
that no one except the holder of a negotiable instru- 
ment can maintain an action thereon, or the contrary, 
the question has to be decided according to justice, 
equity and good conscience and the English Law is a 
sure guide in sucha matter. [p. 573, cols. 1 & 2.] 

Mehrban Khan v, Makhna (7) and Waghela v. 
Masludin (8), referred to. 

Appeal from the appellate decree of the 
Second Sub-Judge, Ohittagong, dated the 
llth January, 1929, 

i Mr. Narendra Kunwar Das, for the Appel- 
ant. 

Messra. S. Nasim Ali and Chandra Sekhar 
Sen, for the Respondents. 

JUDGMENT. 

Patterson, J.—This appeal arises out 
of a suit based ona prcmiseory note, pay- 
able on demand. The note purports to 
have been executed by the principal defend- 
ant, (defendant No. 1) in favour of the pro 
forma defendant, (defendant No. 2), but the 
plaintiff claimed to have advanced the 
money and to be the real or beneficiary 
owner of the note, The plaintiff further 
alleged that the pro forma defendant was 
merely his benamidar, and the pro forma 
defendant himself deposed to this effect. 

The trial Court did nct record any clear 
finding as to whetker it had or had not 
been proved that the principal defendant 
had borrowed the money and executed the 
note but dismiseed the suit on the ground 
that the plaintiff had no cause of action, 
as he had failed to prove that the 
money belonged to him. 

The iower Appellate Court, while express- 
ing some doubt as to the correctness of the 
view taken by tke trial Court, dismissed 
the appeal on ancther ground, viz, that 
under the provisions of the N egotiable 
Inetruments Act, only the holder of the 
rote could sue thereon and that the plaint- 
iff had, therefore, no cause of action. 
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Against this decision the plaintiff has 
appealed it being contended on his behalf 
that tke lower Appellate Oourt erred in 
holding that only the holder of a pro- 
miesory note could sue thereon, and that 
in the circumstances of the present case 
the plaintiff was competent to prosecute 
the suit, more especially in view of the 
fact that the holder of the note had been 
made a party, and had admitted that he 
was merely the plaintift's benamdar. 

In my opinion, the view of the iaw taken 
by the lower Appellate Court ig correct, 
and this appeal ought, therefore, to be dis- 
missed. 

One of the most essential characteristics 
of a promiseory note, as defined in s. 4 of 
the Negotiable Instruments Act is certain- 
ty. It is an unconditional promise by a 
certain person to psy a certain sum 
only to, or to the order of, a cartain 
pereon, or to the bearer of the instrument, 
Certainty, both as regards the amount 
payable and as regards the persons by 
whom and to whom payment is to be 
made, appears to be insisted on for reasons 
of public policy, for any uncertainty in 
such matters would tend to restrict credit 
and to hamper commerce. 

In £. 3? of the Act too we find the same 
insistence on certainty, for that section 
makes it obligatory on the maker of a pro- 
miesory note to rey the amount thereof 
according tothe apparent tenor of the note, 
that is, (in the present case to pay the 
amount to the pro forma defendant, the latter 
being the holder as cefired ina, &. 

Toat section defines the “holder” of a 
promissory note as “any person entitled 
in his own name to the possession thereof, 
and to receive or recover the amount due 
thereon from the parties thereto”. The 
first part of tbis definition clearly applies 
tothe person named as the payee, (or to 
such persons endorsec), and tono one else, 
while the second part seems to me to 
imply that only the psyee or the endorsee 
of a promissory note is “entitled in hig 
own name to receive or recoverthe amount 
due thereon”. That this is so is also 
suggested by the wording of s. 78 which 
lays down that payment of the amount 
due on a promissory note must in order 
to discharge the maker be made to the 
holder, for it is reasonably clear that the 
proper person to receive or recover the 
amount due is the person who alone js 
competent to give a valid discharge, that 
is to say, the payeeor the endorsee, or in 
other words, the holder of the note, 
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A promissory note is moreover negoti- 
able by the holder by endorsement and 
delivery, (vide s. 49), and such endorsement 


and delivery have the effect of transferring. 


to the endorsee the preperty in the note, 
with the right of further negotiation, vide 
s. 50. It would, therefore, appear that the 
property in a promissory note including 
the right to recover the amount due 
thereon, is vested by Statute in the holder 
of the note. Section 137 of the Transfer 
of Property Act, which exempis negotiable 
instruments from the operation of the pro- 
visions of that Act relating to the transfer 
of actionable claims, may also be referred 
to in this connection. It is also per- 
haps worthy of remark that the term 
“holder” appears to be used synonymously 
with the term “plaintiff” in the rules con- 
tained in O. XXXVII, of the Code of Oivil 
Procedure, which provide for an alterna- 
tive summary procedure to be followed 
in certain Courtsin suits based on nego- 
tiable instruments. 

Ona careful consideration of the above 
provisions of the law, I have no hesitation 
incoming to the conclusion that only the 
holder of a promissory note can sue there- 
on and inthis view of the matter I am 
supported by the decisions of the Madras 
High Court in Ramanuja Ayyangar v. 
Sadagopa Ayyangar (1) anddof the Allahabad 
High Court in Reoti Lal v. Manna Kunwar 
(2). The judgment of the Madras High 
Oourt in the case reported as Subba 
Narayana Vathiyar v. Ramaswamt Atyar 
13) also lends support to the view of the 
law indicated above, and although the 
observations on the point under considera- 
tion contained in that judgment are in 
the nature of obiter dicta, they are of con- 
siderable interest and importance. 


A contrary view of the law on the point 
was taken by a Bench of this Court in 
Brojo Lal Saha v. Budh Nath: Pyari Lal Das 
(4), The circumstances 10 that case were, 
however, somewhat different, the suit being 
based not only on a promissory note but 
also on the consideration, and the holder 
of the note being a member of the plaintiff 
firm. Theopinion expressed in that case 
on the point now under consideration was 
moreover purely and obiter dictum, and 


(1) 28 M. 205; 15 M. L. J. 249. 
2) 65 Ind. Cas. 785; 44 A. 290; 20 A. L. J. 126; A. 


* (3) 20 M. 88: 1 M. L. T. 377; 16 M. L. J. 518. 
(4) 105 Ind. Cas, 549; 55 O. 551; A. I. R. 1928 Oal, 
148. 
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for the reasons already indicated, I find 
myself constrained to take a different view. 

In my opinion, the pleintiff in the present 
case is not competent to prosecute the suit, 
not being the holder of the note, and 
the fact that the holder of the note has 
been madea party and has admitted that 
is only the plaintiff's benamdar, makes no 
difference, The property in the note, in- 
cluding theright to receive or recover the 
amount due thereon, is vested in the bolder, 
and cannot be transferred to the plaintiff 
except by the process prescribed by law 
viz., by endorsement and delivery. 

It may be that the suit would have 
succeeded if it had been based on the con- 
sideration and not onthe note, but being 
based on the note, it is, in my opinion, 
necessarily governed by the provisions of 
the Negotiable Instruments Act, and under 
the provisions of that Act as I understand 
them, only the holder of a promissory note 
is competent to sue thereon. 

The result is that the appeal must, in my 
opinion, be dismissed with costs. 

Suhrawardy, J.—Ī agree with my 
learned brother in the view that be has 
taken ofthe law on the subject. I should 
have felt no difficulty in deciding the 
matter on the sections of the Negotiable 
Instruments Act to which reference has 
been made by my learned brother in his 
judgment but for a decision of this Oourt 
in Brojo Lal Saha v. Budh Nath: Pyari Lal 
Das (4). In thatcase the judgment of the 
Court was delivered by Mr. Justice B. B. 
Ghose whoheld that a true owner may 
bring a suit upon a promissory note even 
thought he is not the payee or the holder 
but his benamdar is. It would have been 
necessary to refer this matter to & Fall 
Bench because we have ventured to differ 
from the view taken in that case but for 
the fact that the decision on this point was 
not necessary for the decision of that case 
and the observations made by the learned 
Judge are, therefore, obiter though entitled 
to great weight. The learned Judge decid- 
ed the case against the appellant on the 
first of the two points raised before him 
and then proceeded to observe: “This is 
snfficient for the purpose of deciding the 
case, But | think itisright that I should 
express my opinion with regard to the 
point which has been dealt with by the 
Subordinate Judge, as the question has 
been very elaborately argued by the learned 
Advocates on both sides. It is contended 
on behaif of the appellant, ae I have already 
said, that s. 73 read with 8. 8 of the Negoti- 
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able Instruments Act bars any suit brought 
by a person other than the holder for the 
recovery of any money dus on a promissory 
- note”, There is another reason why the 
decision on this point should be considered 
unnecessary on the facts of that case and 
that is,that the holder of the promissory 
note in that case was one of the plaintiffs 
being a member of the firm in whose name 
the suit was brought waich, accordingly to 
the learned Judge's decision on the firat 
point, should be held as brought by all 
the members of the partnership firm. But 
as Mr. Justice Ghose has gone into this 
point rather elaborately it is neceasary to 
notice some of the reasons given by that 
learned Judge in support of his view. 
There is no doubt, that the payee or the 
holder of a promissory note though a 
benamdar, is entitled to maintain a suit on 
it [Sarat Chandra Dutt v. Kedar Nath Das 
(5).] Under s. 78 of the Negotiable Instru- 
ments Act themaker ofa promissory note 
can obtain discharge of the debt by a 
payment to the holder only and to no one 
else. It makes no difference whether the 
holder is a benamdar or is the true owner. 
The English Law on this point is quite 
clear. Under it, as has been conceded in 
Brojo Lal's case (4), no one can maintain an 
action against the maker of a. promissory 
note except the holder thereof. In 
Pease v. Hirst (6) Bayley,J.,made the follow- 
ing observation: “Itissaid that the note 
was considered by all parties to be for the 
benefit of the new house; and, 
therefore, that the persona who are 
now partners inthe banking house must 
sue. Itseemsto me that the action has 
been rightly brought in the names of the 
members of the firm to whom the note 
was given. Ifthenote had been endorsed 
tothe new firms, then the action must 
have been brought in the names of the 
endorsees but not having beengo indors- 
ed, the action is properly brought in the 
name of the original psyees forthe benefit 
of the parties interested.” Mr. Justice 
Ghose objecta to adopt the BEng- 
lish Lawon the ground thatthe law mer- 
chant on which the English Law of negoti- 
able instruments was founded is not applic- 
able inthe mufassil, If may be so, but 
the English Law of negotiable instruments 
is founded upon law merchant in force in 
England and the Indian Negotiable Instru- 
ments Act has been moulded upon the 
(5) 2 0. W. N.286. 
B A 10 B. & 0,122; 5 Man, & Ry, 88; 8 L, J. K, 
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English Act with some slight modifica- 
tions. "Besides, if it hasnot been expressly 
enacted in the Negotiable Instruments 
Act that no one except the holderot & negoti. 
able instrument can maintain an action 
thereon, or the contrary, the question has 
to be decided according to justice, equity 
and good conscience and the English Law 
is a sure guide in euch matter: Mekrban 
Khan v. Makhna (7) and Waghela v, Maslu- 
din (8). Mr. Justice Ghose further continu- 
es that if the Legislature intended that no 
one but the holder cf a promissory note 
could maintain a suit on it, it would have 
been quite easy for it to say so in the 
Act in exprees words. In my opinion the 
Legislature has said go in express words in 
8. 78 of the Act. To say that payment to no 
one except the holder of the note will dis- 
charge the debt is tantamount to eaying 
that no one can recever the debt from the 
maker of the promissory note except the 
person in whose favour it is made or who 
is the holder thereof. Then as to the 
absence of direct enactment on the point, 
the same objection can be taken with re- 
ference to the view expressed by the Judi- 
cial Committee in Firm of Sadasuk-Janki 
Das v. Kishen Pershad (9\ where it was 
held thatan action against the real debtor 
is not maintainable if he is not a party to 


the promissory note but it must be 
maintained against the persona who 
made fit though he describes himself 


as the Superintendent of the real debtor. 
There is no express enactment to 
that effect in the Negotiable Instruments 
Act, but the whole tenor and purpose of 
the Act go to show that a person who makes 
a promissory note is the person who is 
liable to be sued and no one else; and, 
on the same reasoning, the person in 
whose favour it is made or who is the 
holder of it is the person who is alone entii1- 
ed to demand payment of it and no one 
else. The Negotiable Instruments Act 
was enacted for the benefit of trade and 
commerce and the principle underlying 
it is that promissory notes, Bills of ` Ex- 
change and cheques should be negotiable 
as apparent on their face without reference 


to secret title to them. There is a decision 
(7) 123 Ind. Oas. 554; 51 O. L. J. 427; A. I. R. 1930 

P. 0.142; (1930) A. L. J. 544; 51 OL L. J. 427; 34 O.W, 

N. 529; 11 Lah. 251; 31 P. L. R. 583; 32 Bom. L. R. 

882; 58 M. L. J. 714; 31 L. W. 732 (P. O.). 

‘enn E I. A. 89; 11 B. 551; 11 Ind. Jur. 315; 5 Sar, 


(P. O.). 

(8) 50 Ind. Oas, 216; 46 I. A. 33; 46 0. 668; 29 O. L. 
J, 340: 17 A. L. J. 405; 25 M.L. T. 258; 36 M. LJ 
429; 21 Bom. L. R. 605; 1U. P. D. R. (P. 0) 37: (1919) 
M. W. N. 310; 23 ©. W. N. 937; 10 L. W, 143 (P. 0), 
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of this Court to which reference may be 
made in this connection. In Akshoy Kumar 
Pal v. Haridas Bysack (10) the holder of 


the promissory note had madea gift ofit . 


to the plaintiff inthat suit without endors- 
ing the promissory note to him. Mr. 
Justice Oarnduff held thatthe Act of 1681 
‘“‘declares—see e. 78—that payment of the 
amount due on such a note must, in order 
to discharge the maker made to the ‘holder.’ 
The petitioner is certainly not the 
‘holder’ he cannot, therefore, give the op- 
posite party a valid discharge. How, then 


can he obtain a decree in his own name?” 


He might be entitled to the monsy pro- 
mised, but, before he could recover if he 
woald have to obtain the endorsemext of 
the legal representative of the deceased 
promissor:” See also in this connection 
Bawden v. Howell (11). If the view taken 
in Brojo Lal's case (4) be adopted the result 
will bethat the maker of à promissory note 
would be liable to pay the amount to the 


.trua owner but he would not obtain dis- 
‘charge under s. 78 and would still remain 


liable on the promissory note to the 
holder even though .he is a benamdar. 
Further, to hold that the beneficial owner, 
though not the holder, can maintain an 
action on promissory note will do away 
with the necessity of endorsement which is 
the only mode of transfer of title to it 
under s. 48 of the Act. 

The fact that the benamdarin the present 
case is a party and is estopped from claim- 
ing payment on the promissory note from 
the debtor by his conduct is another mat- 
ter and has nothing to do with thestatutory 
law as enacted by the Negotiable Instru- 
ments Act. Itis further observed in this 
connection in Brojo Lal’s case-(4) that there 


is no harm ifa decree is made in favour of . 


justice and equity, Mr. Das appearing on 
behalf of the appellant has laid great stress 
upon the particular feature of this case that 
the defendant No.2 who is the payee under 
the promissory note has deposed in this 
case on behalf of the plaintiff and said that 
the money which he had advanced belonged 
to the latter. The plaintiff may be in 
justice entitled toa decree but in my humble 
judgment he is not entitled one under the 
law. l 

This appeal accordingly must be dis- 
missed with costs, 

A. Appeal dismissed. 
ay) 22 Ind. Cas. 500; 18 O. W. N. 494; 190.L. J. 


(11) (1841) 3 Man, & G, 638; 4 Scott (N. R.) 371; 6 
Jur, 37. ; i Aa 
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CALCUTTA HIGH COURT. 
Civit Ros No. 310.0F 19380. 
July 29, 1930. 

Present :-—Mz. Justice Mallik. 
Shaikh GAFOOR—DEFENDANT 
— PETITIONER 


versus 
Musammat HEMANTA SHASHI DEBYA 
—PLAINTIFF— OPPOSITE Parry. 
Contract Act (X of 1872),s. 23—Criminal prosecution 
—Bond in satisfaction of liability—Withdrawal of . 
prosecution—V alidity of bond. 
“Where a person against whom a prosecution is 
pending executes a bond to discharge acivil 
liability and the withdrawal of the criminal prosecution 
forms no part of the consideration ofthe bond, s, 
23, Contract Act, can have no application. 


Civil Rule from an order of the First 
Munsif, Naraingunj, dated the 6th January, 
1930. j 

‘Messrs. Krishna Kishore Basak and 
Biswanath Roy, for the Petitioner. 


Mr. Phanibhusan Chakravarti, for the 


Opposite Party. 


JUDGMENT.—This Rule is directed 
against an order passed by the Small Oause 
Court Judge of Narayangunj on the 6th 
January, 1930, by which he gave a decree to 
the plaintiff opposite party in a suit ` 
brought against the petitioner for recovery 
of the money on a bond, The Rule was 
issued on one ground only and that 
ground was that the trial Court ought to have - 
held that an agreement to stifle prosecu- 
tion and-to compromise a non-compound: 
able offence is invalid and not enforceable 
at law. It appears that before the bond on 
which the suit was instituted there had - 
been a criminal case brought by the -plaint- 
iff's Naib against the defendant under 
s. 379 of the Indian Penal Oode and it 
appears also that after the execution of the 
bond thera was an order recorded by the 
trying Magistrate to the effect that the 
accused (the petitioner in the present case) 
was acquitted under s, 258 of the Oode of 
Oriminal Procedure. 

In support of the Rule, the learned 
Advocate for the petitioner contended that 


‘the bond on which the plaintiff's claim was 


based and which embodied the agreement 
made by the defendants to pay to the plaint- 
iff was void under the provisions of s, 23 
of the Indian Oontract Act, inasmuch as 
the consideration of the bona was of such a 
nature that it would defeat the provisions 
of law and is opposed to public policy. A 
perusal of the bond, however, would show 
that what the defendant by the bond agreed 
to pay was only a civil liability and asi 
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read the document, no part of the considera- 
tion of the bond was the price for the 
withdrawal of the criminal prosecution. 
The statement made in the document would 
show that if the defendant had anything to 
“pay for the dropping of the criminal 
prosecution, that amount hed been paid in 
cash and what the defendant by the bond 
was agreeing to pay was only the civil 
liability on account of rents and nazar. 
I would, therefore, hold that the withdrawal 


of the criminal prosecution formed no part . 


of the consideration of the bond and if the 
dropping of the criminal prosecution was 
no part of the consideration, s. 23 of the 
Indian Contract Act can have no applica: 
tion to the present case. f 

Iam unable, therefcre, to interfere with 
the order passed by the learned Small Cause 
Court Judge. Tho Rule is, accordingly, 
discharged with costs. Hearing fee two 
gold mohurs, 


A. Rule discharged. 


CALCUTTA HIGH COURT. 
` FULL BENCH. 
Fo1t Berca Rereernce Nos, 2 AND 3 
cF 1830, 
OsiminaL Apprars Noe. 327 AND 483 
oF 1930. 
March 3, 1931. 

Present :—Sir George Claus Rankin, Kr., 
Ohief Justice, Justice Sir Oharu Ohander 
Ghose, Kr., Justice Sir Philips Lindsey 
Buckland, Kr., Justice Sir Zabhadur 
Rahim Zahid Subrawardy, KT., and 
Justice Sir Arthur Herbert Ouming, Kr. 
PROFULLA KUMAR SARKAK 4ND 
OTHERS—A CousED—APPELI ANTS 
versus 
EMPHROR— Opposite Party. 

Evidence Act (I of 1872), 3. 154—~Hostile witness 
—Cross-examination as to credit—Admissibility of evi- 
dence—Jury trial—Evidence of such witness, whether 
should be left to Jury—Proper direction to be given 
—Criminal trial—Previous unsworn statements of wit- 
nesses, admissibility of. 

The fact thata witness is dealt with under s. 154, 
Evidence Act, even when under that section he is 
cross-examined as to credit, in no way warrants a 
direction to the Jury that they are bound in ‘law to 
place no reliance on his evidence or that the party 
who called and cross-examined him can take no ad- 

. Vantage from any part of his evidence. The evidence 
ef such a witness is not to be rejected either in 
whole or in part. It is notalso tobe rejected so far 
as it isin favour ofthe party calling the witness, 
nor is it to be rejected so far asit is in favour of the 
opposite party. |p. 581, col. 2.] 

The whole of the evidence so far as it affects 
both parties favourably or unfavourably must 
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previous statement of a prosecution witness, if it is 
not the deposition before the Committing Magistrate, 
is not evidence at all against the accused of the truth 
ofthe facts stated therein and so far as such prior 
statements are concerned, the proper direction to be 
given to the Jury is that before relying on the evi- 
dence given by the witness at the -trial the Jury 
should take into consideration the fact that he made 
the previous statement, but that they must not treat 
the previous statement as being any evidence at all 
against the accused ofthe facts therein alleged, [p. 
582, col. 1.] : 

Khijiruddin v. Emperor (5) and Panchanan Gogai 
v. Emperor (7\ and other cases discussed. 

There is norule of law that ifa J ury thinks that a 
witness has been discredited on one point, they may 
not give credittohim on another. The rule of law is 
that it is for the Jury to say. [p. 581, col. 2.] 

Per Rankin, C. J.—In a civil case if the witness be 
himself a party his previous statement though un- 
sworn and said by the witness at the trial to be false 
would be evidence ofthe facts stated therein as 
being an admission. In a criminal case, however, 
the previous unsworn statement ofa witness for the 
prosecution is not evidence against the accused of 
the truth of the facts stated therein save in very 
special circumstances, e.g.,a8 corroboration under 
8.157 of his testimony in the witness-box on the 
conditions therein laid down. This means not 
merely that it is, in itself, insufficient proof 
but that it cannot be so used at all. It cannot 
be coupled with probabilities which suggest 
that the witness was morelikely to tell the truth 
on the former occasion than in the witness-box 
so as to gotothe Jury as part of the proof that 
what was then stated is true. [p. 582, col. PA 


Rex v. Norton (21) and Reg v. Percy Williams 
Adams (22), relied on, m 
Messrs. Probodh Chunder Chatterji, 


Bireswar Chatterji, Suresh Chunder Taluq: 
dar and Sudhansu Sekhar Mukherji, for the 
Appellants. 

Messrs. D. N. Bhattacharji,Monindra Nath 
Mukherji and Jitendra Mohan Banerji, for 


the Orown, 
JUDGMENT, 

Rankin, ©. 3.—By e. 154 of the 
Evidence Act it is provided that “the 
Court may in its discretion permit the 
person who calls a witness to put any ques- 
tions to him which might be put in 
cross: examination by the adverse party”. 

The Division Bench has referred to us 
two appeals by accused persons from their 


_convictions and eentence by the Court of 


Sessions. In each case the trial wag had 
with a Jury andin both appeals it is con- 
tended for the accused that the Sessions 
Judge has miedirected the Jury as to the 
consequencein law of the fact that the 
Court had permitted the Public Prosecutor 
to put to a prosecution witness questions 
of the character described by s. 154, _ 

In the appeal of Prafulla Kumar Sarkar 
(No. 327 of 1930) Mr. D. N. Bhattacharjee 
who appears for the prosecution has con- 
tended before us that the direction given 


go to the Jury for what it is worth. But the by the learned Sessions Judge has not the 
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meaning and effect which the Division 
Bench took it to have. As both cases are 
_exactly of the same character for the pre- 
sent purpose I will confine myself, to begin 
with, to the other case, viz.,to the appeal 
of Abdul Hatem and others (No. 463 of 
1920). 

Abdul Hatem, Arshed Ali and Arobali 
were charged with the offence of rioting 
and Arshed Ali was also charged with 
murder. The case wasof a very common 
type, the allegation of the complainant 
being that the accused had deen members 
ofa party of 20 cr 25 persons who went 
_ armed with lathis and spears to the com- 
plainant’s plot of land and began to reap 
the paddy ; that one Abdul Gani went on 
the land with histwo brothers to protest, 
and, while Arobali was holding him, was 
pierced by Arshed Ali with a spear at the 
order of Hatem, and so forth. Upon the 
question of “common object” there was the 
usual dispute as to whether the occurrence 
took place onthe plot alleged which . was 
the complainant's plot, so that the accused 
persons were aggressors, or took place on 
another plot belonging to theaccused and 
the complainant's party were aggressors. 

The prosecution called as a witness one 
Mai Muddi (P.W.No. 11) described as a 
cultivator. He said in his examination-in- 
chief thaton the morning in question he 
heard a golmal and saw a crowd of men 
near Hatem’s hut which is in Hatem’s bhita, 
“That Hatem’s bhita hasa khal on three 
sides of it and on the west of itis the paddy 
field. That on seeing the crowd the witness 
came near the bhita and did not find 
anyone on it but found the hut broken. 
That he wens to the south and found Abdul 
Gani lying wounded on the paddy field : 
that Abdul Gani said that Arshed Ali had 
speared him and that he had been wounded 


op the field. “I did not ask anybody as to 
why there were men near the but. 
I did not notice any stain of 


plood on the ground on the way from 
near the bridge. 
on the field on which Abdul Gani was 
lying.” 

At this point the learned Judge records 
as follows ‘(Declared hostile by Public 
Prosecutor and permitted to be cross- 
examined”. . 
` Then follows :—“I met Meher Munshi 
on the field when I went there. Ibad no 
talk with him.. I saw Hatem Sikdar using 
the hut since Aswin. Before the occurrence 
there was no dispuze between the parties 
over the hut. {cannot say who possessed 
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‘in other words as Wilde, d., 
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the bhita last yearandin previous years., 
I do not know if this bhita is claimed by 
anybody.” 4 

Then followe cross-examination by the 
defence. There was no re-examination, 
At the end of the case the deposition of 
this witness before the committing Magist- 
rate was putinat the instance of the de- 
fence under s. 288, Oriminal Procedure 
Code. It was substantiallyin agreement 
with his evidence at the trial. . 

Now the direction given to the Jury by 
the learned Judge was this: ‘Mainuddin 
has deposed in favour of the defence story. 
This witness has been declared hostile and 
cross-examined by the prosecution. His 
evidence has, therefore, to be excluded from 
your consideration.” 

The Division Bench consider this to be 
a misdirection. Before us it has been 
challenged by the Advocates for the accused 
and has not been supported by the Advo- 
cate fer the prosecution. The learned 
Sessions Judge was, however, only laying. 
down the lawin accordance with certain 
decisions of this Oourt and the matter has 
been referred toa Full Bench fora ruling 
which will be binding upon all Oourts in 
this province. 

Of previous decisions in this Court, the 
earlicst to which it is necessary to refer is 
Surendra Krishna Mondal v. Rani Dassee 
(1) which case was a Probate case. In 
that case two witnesses had been examined 
on commission and before the Commissioner 
leading questions had been put to the 
witnesses in examination-in-chief in a most 
irregular manner. By way of defence oi 
the Oommissioner'’s proceedings it was 
contended that as the propounder was 
obliged by law to call an attesting witness 
he could claim to cross-examine him as of 
right. Mookerjee, Actiag Ohief Justice, 
held that in Indiaan attesting witness, ia 
in the same position for the present purpose 
asany other witness whom a party may 
cite of his own choice. He went on to 
observe: “Buttwo important points must 
be borne in mind first that a witness is con- 
sidered adverse when in the opinion of 
the Judge he bears a hostile animus to 
the party calling him and not merely 
when his testimony contradicts him proof, 
remarked in 
Coles v. Coles (2) a hostile witness is one 
who, from the manner in which he gives 


(1) 59 Ind, Cas. 814; 47 O, 1043; 240. W. N. 860; 33 
0. L. J. 34 


Wa) (1866) 1 P. & D.70 at p. 71; 35 L. J. P. 40; 13 L, 
T. 608; 14 W. R. 290. 
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his evidence shows that he is not desirous 
of telling the truth, and secondly, as 
Lord Campbell, O. J., observed in Faulkner 
.v. Brine (3) when a witness is treated as 
hostile and cross-examined by the party 
calling him, this must bedone to discredit 
the witness altogether and not merely to get 
rid of part of his testimony. These priciples 
have all been disregarded in the examination- 
in-chief and cross-examination of the panda 
and the doctor. The Commissioner could not 
exercise the discretion vested in the Court 
under s, 154 of the Indian Evidence Act, 
and the mischief due to improper cross- 
examination could not be remedied in 
the trial Oourt. Oonsequently very little 
reliance can be placed upon the assertions 
of the panda and the doctor, and this was 
the view adopted by: Mr. Justice Ohau- 
dhuri.” 

Now I will consider later whether itis a 
sound proposition in law to say that a 
witness can only be ‘cross-examined’ under 
s. 154 for the purpose of discrediting him 
altogether and that permission should 
only be given under s. 154 when the pro- 
posed ‘cross-examination’ has this purpose, 
i. e„ie done with the aim of persuading 
the Court that the witness is worthy of 
no credit whatsoever. But itis a far cry 
from this to some ofthe propositions which 
we meet with in the later rulings of this 
Court. 


The next case appears to be Emperor v. 
Satyendra Kumar Dutt Chowdhury (4) 
which was a reference under s. 307, 
Oriminal Precedure Oode, made by aSes- 
sions Judge disagreeing with a Jury's 
verdict of acquittal in a murder case. The 
prosecution case at its highest was that 
a number of guests were sitting in 8 
courtyard on the occasion of a sradh 
ceremony when suddenly the accused entered 
with a spear and thrust itinto the side 


of one of them. Some of the witnesses ` 


hed made statements to the Polica to 
this effect but in the Magistrate's Oourt 
and at the trial some were saying that the 
assault had immediately been preceded by 
a violent quarrel. Two witnesses were dealt 
with at the trial under section 154—one, 
Padma Lochan had made a statement 
differing from his statement before the 
Police and Walmsley, J., after quoting 
Lord Oampbell’s words in Faulkner v. 
Brine (8) andjreferring to Surendra’s case (L) 


(3) (1858) 1 F, & F254, : 
. {4) 71 Ind. Oas. 657; 37 O. L, J. 173; 24 Or. L. J. 193; 
A, I, R, 1923 Oal. 463. ; ; 
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said: “That is the principle to be applied 
to the evidence of a witness who has been 
cross-examined by the party which called 
him. The result is that Padma Lochan's 
evidence must be excluded altogether.” 
The other witness was Amar Kinkar. 
Walmsley, J. dealt with his evidence by 
saying “that the Public Prosecutor's cross- 
examination had not shaken the credit of 
the witness.” His case is very different, 
therefore, from Padma Lochan’s, different 
too from the circumstances in Faulkner 
v. Brine (3). My conclusion is that “the 


-principle laid down in the last mention- 


ed authority has no application here and 
that we may accept Amar Kinkar's evi- 
dence for what itis worth. As to its value 


I regard itas the evidence of a man who 


is doing his best to give a faithful account 
of what happened in distressing circum- 
stances.” The Oourt convicted the accused 
relying upon the evidence of this witness 
among others. It is to be observed that 
under 8. 307, Criminal Procedure Code, the 
High Court was arriving at its own findings 
of fact, but thecase isa distinct authority 
against the doctrine which has been imput- 
ed to ‘it, viz, that by the mere fact of 
cross-examining a prosecution witness the 
prosecutor debars the Court from relying 
upon the evidence of that witness as 
against the accused. 

In Khijiruddin v. Emperor (5) a prosecu- 
tion witness having been examined-in-chief 
was not cross-examined at all on behalf 
of the accused but the foreman of the Jury 
asked him certain questions, and then the 
prosecution asked him some more questions 
which the High Court held to be in the 
nature of cross-examination. These it 
would seem had reference to previous 
statements made by the witness. Oertain 
documents containing the previous state- 
ments were also put in. The Oourt held 
that the documents were inadinissible as 
they did not tend to corroborate the evi- 
dence of the witness. As regardsthe questions 
asked by the prosecution it did not appear 
that permission had been asked for or 
given under s. 154, On this the reasoning 
of the judgment is that the accused 
were prejudiced because if the witness 
had been properly dealt with under s, 154 
the result [according to Faulkner v, 
Brine (3) and the Indian cases] would have 
been “to deprive the accused of the benefit 
which might accrue to them from statement 
which the witness might have made 


5) 92 Ind. Oas. 442; 53 O. 372; 420.L, J. 504; 27 
os A J, 266; A. Iı R. 1926 Oal, 139. i 


578 
in favour of the accused and which 
the defence could have availed of 
if the witness had not been allowed to be 
cross-examined by the prosecution. “The 
argument would seem to have been that 
this result would follow from the permis- 
sion of the Court to cross examine and 
that the result had in fact been brought 
about without taking the Court's permission 
and that thus the accused were prejudiced. 
I see more than one difficulty in this reason- 
ing, but the case does seem to presume that 
permission given to the prosecution to 
cross-examine a prosecution witness pre- 
vents even the defence from relying upon 
his evidence at all. I am not clear that 
this was intended, but as the judgment 
has been taken in this sense, I would 
point out that the proposition can hardly 
be correct. The cross-examination must 
have some useful purpose; and if neither 
side can rely upon the witness whatever 
answers he may give, it would be more 
convenient and less humiliating for all con- 
cerned that he should be allowed to go 
home. Besides it can hardly be that the 
wide discretion given to the Court by s. 154 
is a discretion to deprive the accused of 
any valuable right; still less that the 
Court and the prosecutor between them 
can destroy in advance testimony which 
may be vital to the defence. In the case 
of Makbul Khan v. Emperor (6), Ouming, J 5 
who was a party to the decision of K hijirud- 
din's case (5) points out that the defence in 
such a case must be entitled to rely on so 
much of the evidence of the witness as sup- 
ports the defence case, 

In the case of Panchanan Gogai v. Em- 
peror (7) the accused was charged with 
having abducted a girl. The girl had be- 
fore the Oommitting Magistrate and on two 
other occasions made statements supporting 
the prosecution case; but at the trial ehe told 


: a different story altogether and leave was. 


given to the prosecution to cross-examine 
her. Her deposition before the Magistrate 
had been put in unders, 288 of the Criminal 
Procedure Code and wasclearly evidence in 
the case for all purposes on the face of that 
section as amended in 1923 [c,7f, Abdul Gani 
v. Emperor (8)]. The Sessions Judge had told 
the Jury: “The girl hasspoken in four voices 
. „It is for you to decice in what voice she 

(6) 114 Ind. Cas, 793; 56 O. 145; 32 O. W. N. 872; A. 
I. R. 1928 Cal. 690; 30 Or. L. J. 350. 

(7) 127 Ind. Cas. 270; 57 O, 1266; A. I, R. 1930 Cal. 
276; 51 0. L. J. 203; 34 O. W. N. 526; 31 Or. L. J. 
1207; (1930) Cr. Cas. 356. 

(8) 90 Ind. Oas. 537; 53 O. 181; 42 O. L, J. 205; 26 
Cr. L. J, 1577; A. I, R. 1926 Cal. 2335, ` ; 
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spoke thetruth. The determining test should 
be what version has been corroborated by 
the independent evidence.” 

.It was laid down in the High Court that 
a hostile witness was one who was not 
desirous of telling the truth, that the 
evidence of a witness cross-examined under 
8. 154 could not be relied upon in part and 
that the evidence of such a witness should 
be rejected and left out of account in the 
minds of the Jury. This was supported by a 
reference to Alexander v. Gibson (9), a case 
before Lord Ellenborough at nist prius, and 
it was said that “this case has been followed 
ever since 1811 and only in one case Bradley 
v, Ricardo (10) it was not followed.” 
Bradley v. Rieardo (10) was a decision of the 
whole Court of Common Pleas. Neither of 
these cases had any special reference to 
cross-examining a hostile witness. 

Finally in Bikram Ali Pramanik v. 
Emperor (11), a prosecution witness stated 
that S—one of the accused had come 
to him on the night of the dacoity and said 
that the name of the three accused had 


.*been given to the Police asthe culprits. 


The Public Prosecutor with the leave of the 
Court asked the witness whether S. had 
stated that the three accused committed the 
dacoity and the answer was “Yes, he said 
so.” cuming, J., said “He was not cross- 
examining his own witness but with the 
permission ef the Oourt was asking him 
leading questions Thatis not necessarily 
to cross examine. This is clear from s. 154 
itself, which does not say that a person who 
callsa witness may cross-examine him in 
certain circumstances but that he might put 
questions to sim which might be put in 
cross examination by the adverse party. 
That is notthe sameas cross examining him. 
If it were the Oode would have said so.” 
Lort- Williams, J,,said “Sections 143 and 154 
ofthe Evidence Act read together do not 
give power to the prosecution to put leading 
questions to their own witnesses even with 
the assent of the Judge. The meaning of 
s 154 is that they may, with the per- 
mission of the Court, treat a witness as 
hostile and cross-examine him.” Upon this I 
would make twoobservations: First, the 
reason why s. 154 does not say that 
withthe permission of the Oourt a party 


(9) (1811) 2 Camp. 555; 11 R. R. 797. 

(10; (1831) 8 Bing. 57;-1 Moo, & Scott, 133; 1L. J. 
O. P. 36; 34 R. R. 624. ee 

(11) 124 Ind, Oas. 66; 57 O. 801; 50° O. L.-J. 467; A, 
I. R. 1930 Cal, 139; 310r L.J. 610; (1930) Or, Oas. ` 
139, ; on 
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may cross-examine his own witness is simply 
that this would in strictness be a contradic- 
tion in terms. Oross-examination means 
examination by the adverse party as distinct 
from the party who calls the witness. (s. 137). 
This is, I think, the whole explanation of the 
use of the phrase ‘putany question to him 
which might be put in cross examination by 
the adverse party.’ The second observation 
is that while the mere putting of a question 
in a leading form is not necessarily tante- 
mount to cross-examination there is nodoubt 
as to the power of the Judge to give leave 
to put a leading question to one's owa wit- 
ness. This is plain from s. 142 the second 
apart of which goes farther than English 
Law and requires the Judge to give permis- 
sion in certain cases. As to the power in 


- England c. f.- Best on Evidence, llth Edi- 


tion, Volume 11, page 957. 

It will be seen from this review of the 
recent cases inthis Court that the Division 
Bench has rendered a distinct service to 
the law in making this reference to the Fall 
Bench. Before the Indian Legislature pass- 
ed the Evidence Act the greatest pains were 


“taken to examine the English Law of Evi- 


dence and to codify it, Osrtain alterations 
were made which were taken either to be 
improvements in themselves or calculated 
to work better under Indian conditions. But 
when we are invited to hark back to dicta 
delivered by English Judges, 
eminent, in the first half of the nineteenth 
century it is necessary to be careful lest 
principles be introduced which the Indian 
Legislature did not see fit to enact. Broadly 
speaking,it was well-established in England 
at the end of the first quarter of the century 
that a party could not call evidence to attack 
the general credit of his own witness, but 
that if out of several wituesses called by 


_him one made a statement as toa particular 


fact, this did not prevent the others from 
giving contrary evidence as to that particu- 
lar fact even if the collateral effect of their 
evidence was in the circumstances to destroy 
the general credit of the first. This is really 
what Lord Ellenborough laid down in 
Alexander v. Gibson (¥); but he coupled it, 
according to the report by Oampbell with 
certain dicta which suggested that in all 
cases in which one witness is contradicted 
in thig mauner, the party calling him must 
be taken in law to repudiate him entirely. 
This suggestion, however, was mosiconvinc- 
ingly negatived in Bradley v. Ricardo (10) 
when the Court of Common Pleas gave a con- 


-sidered decision upon this exact point in a 


case which forcibly illustrates the upreason- 
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ablenesa of the suggestion. The suit was 
against a Sheriff for making a false return of 
nulla bona to a writ of fi-fa. The plaintiff 
had to prove that the warrant had been 
delivered to the Sheriff, and for this purpose 
called the Sheriff's officer—i.e., a witness out 
of the enemy's camp, This witness proved 
delivery of the writ but in cross-examination 
said that no goods of the judgment-debtora 
could be found. It was agreed that the 
plaintiff was quite at liberty to prove by 
other witnesses that some goods could be 
found, but as he had no other evidence to 
call as to the delivery of the writ, the Judge 
non-suited him, holding that the plaintiff 
could not in law rely on the evidence of 
the Sheriff's officer as to delivery of the 
writ; and saying that the whole evidence 
of the witness would have to be struck 
out. 

This was a complete reductio ad absurdum 
of the doctrine of Lord Hllenborough. 
Assuming that conclusive evidence had 
been given by the plaintiff to show that 
goods of the judgment-debtor could be 
found and were found, would any Jury have 
said to themselves: “We cannot, therefore, 
rely on the Sherifi's officers’ admission that 
the writ was delivered”? Even if we assume 
that on one point the man was lying 
to shield himself or his master, was he 
likely to tell a lie on the other point 
against his own or his master’s interest? 
The doctrine that you cannot contradict 
your own witness on a particular fact with- 
out repudiating his evidence altogether was 
treated by the Oommon Pleas as a novel, 
and ill-considered doctrine, and it was held 
thatitis forthe Jury to say whether his evi- 
dence is to be entirely repudiated or not. 

Now a witness who with the permission 
of the Court is cross-examined by the party 
calling him is in some of the Indian cases 
feg. Surendra’s case (1) (supra), Panchanan 
Gogat’s case (7) (supra)) regarded as one whom 
the Judge has declared to be “not desirous 
oftelling the truth” and itis this view, coupl- 
ed with the idea that ‘cross-examination' 
is necessarily directed to the credit of the 
witness, thathas led to the doctrine that 
the witness must not be relied on. Now it 
is true that in Coles v. Coles (2), and it may 
be in other cases, s hostile witness has -been 
described as a witness who from the manner 
in which he gives his evidence shows that 
he is not desirous of telling the trath to the 
Court. This is not a very good definition 
of a hostile witness and the Indian Evi- 
dence Act is most careful in s. 154 not to 


‘restrict tne right of “cros examination" 


|| 


‘of the witness, 
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even by committing itself to the word 
‘hostile’. But so far as English Law is 
concerned I believe there is no English case 
which has ever held or suggestad that per- 
mission given by the Judge to the party 
calling a witness to ‘cross examine’ him 
amounts to a declaration binding upon the 
Court orthe Jury that the evidence which he 
has given or is about to give is unworthy of 
any credit. Such a doctrine is wholly contrary 
to fundamental principle—to the principle 
that credibility of witnesses is matter for 
the opinion ofthe Jury, to the principle that 
it is to be judged of finally at the end of the 
case and to the principle which was firmly 
held in the first half of the nineteenth cen- 
tury in England, that a party could never be 
allowed to impeach the general credit of a 
‘witness whom he himslf has called. The 
utility of crogs-examination was supposed 
‘to be that it was a means where by the 
Court could more readily get the truth out 
of the witness, In the case of witnesses 
like attesting witnesses toa Will or wit- 
nesses whose interest was obviously con- 
trary to that of the party who called them, 
liberty to cross-examine was somewhat 
freely given without any intention of de- 
claring in advance against the reputation 
The ordinary rule that 
leading questions must not on material 
points tobe put by a party to his own 
-witness has its basis in ‘the circumstance 
that asthe party chooses what witnesses 
he will call a witness is very often anxious 
‘to assist the party on whose behalf he is 


: called, The rule is to guard against the 


‘bias ofthe witness in favour of the side 
‘In support ef which his evidence is sought. 

here no such bias need be apprebend- 
ed the rule loses much of ite utility, The 
hostile witness is ex hyothesi one who can- 
not beled. The rule isnot relaxed because 
the witness. has already forfeited all right 
to credit but because his evidence will be 


‘more fully given and his credit more 


adequately tested by questions put in a 
more pointed and searching way, 


‘This way, I think, be clearly illustrated 
by two cases before the Privy Council in 


| each of which the trial Judge bad refused 


permission to a party to cross examine his 
own witness, and the refusal was dis- 
‘approved by their Lordships. In the first 
„case. [Radha Jiban v, Taramoni Dasi (12)], 
“the plaintiff called the defendant to prove 
“that the plaintiff had sustaiscd certain 


__ (12) 12 M. I. A, 380; 2 B. L, R. P, 0.79; 11 W, R. P. 
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damage from the defendant's failure to- 
carry on certain religious ceremonies. The 
defendant denied generally that the 
claim was well-founded and the observa- 
tions of their Lordships show that they 
considered that the plaintiff should have 
been allowed to cross-examine in order 
to prove thereby his claim to damages. 
In the second case Kalagurla Suryanara- 
yana v. Yarlagadda Naidoo (13),a witness 
called by Yarlagadda gave evidence 
against him and their Lordships’ reason 
for regret that permission to cross-examine 
was refused was that in the absence of 
cross examination it was unfair that the 
other party should be allowed torely upon 
the witnesses’ evidence. It seems clear, 
therefore, that either side may rely upon 
the evidence of a witness who is cross- 
examined by the party calling him. 

Now in each of the two cases referred to 
this Full Bench the prosecution witness 
was simply cross examined upon the 
particular facts of the case. Neither was 
Croes-examined upon any matter directly 
impeaching his general credit. No previous 
statement contradicting his present evidence 
was pub to either witness in the course 
of the cross-examination by the Public 
Prosecutor. In such cases as these it seems 
plainly wrong to say that the credit of 
the witness is impeached merely because 
he is cross-examined at all,and so far as 
these cases are concerned it is not strictly f 
necessary to consider the law of evidence 
any further, 


As it appears, however, that Lord Uamp- 
bell's observations in Faulkner v. Brine 
(3) have very seriously distrubed recent 
practice in Bengal it is perhaps right that 
they should be examined. Under s. 154 
of the Indian Evidence Act as under Eng- 
lish practice a party who is given leave to 
cross-examine his own witness may cross- 
examine to credit. This is sometimes 
necessary io order to contradict or get 
rid ofa particular statement already sworn 
to by the witress and in such cases the 
witness is sometime cross-examined to 
show thathe has previously madea state- 
ment inconsistment with his present 
evidence, Itis here? thatthe old English 
principle that a party cannot be allowed 
to impugn the general credit of his own 
witness and the principle that he may be 
allowed to croes examine a ‘hostile’ witness 
called by himself may be thought to come 
into conflict. By 1x50 at latest it had 


(13)60, W.N.518.4(P, O). = Lee eee 
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been established -in England [Melhuish v. 
Collier (14)], that the hostile witness might 
be asked. whether he had not previously 
made statements differing from his present 
evidence. As Patteson,J., stated “There 
isa distinction between asking questions 
of a witness in the box asto statements 
he may have formerly made and calling 
witnesses to say in contradiction to him 
that he made such statements.” On the 
latter question there had been much 
difference of opinion and it was only 
settled by the Common Law Procedure 
Act of 1854 which permitted such evidence 
to be given even by the party calling the 
witness if the Judge gave permission, 
though it forbade the party to impeach the 
credit ofthe witness by general evidence 
of bad character. This matter is govern- 
èd by s. 155 of the Indian Evidence Act. 
Now Faulkner v Brine (3) came before 
Lord Oampbell sitting with a Jury 
in 1858. The action was for damages for 
injuries caused by the negligent driving 
of the defendant's carman. The defendant 
called a witness to prove that the plaintiff 


had stated that the accident was due to the ` 


plaintiff's own fault. The witness did not 
say so but that gave a different account 
of the conversation, In re-examination 
defendants Counsel proposed to ask the 
witness whether he had not stated to the 
defendant’s Attorney that the plaintiff 
had admitted that the accident was due 
to the plaintiff's fault, and referred to 
the recent Act. It was at once objected 
that the witness had in no way shown 
himself to be hostile. Defendant's Counsel 
contended that the hostility could only 
be seen if the question were allowed to be 
put. On this Lord Oampbell is reported 
to have said “The defendant's Counsel 
stating that I will allow the question to be 
put but it must be understood that it must 
be done to discredit the witness altogether 
and not merely to get rid of part of his 
testimony. If that which is suggested 
shall be elicited it will show that he is 
not trustworthy at all.” Defendant's Counsel, 
however, did not ask whether the witness 
had stated to the Attorney that the plaint- 
iff had admitted that the accident was 
due to his own fault but put to hima very 
different statement which the witness at 
once admitted to have been made by him to 
the Attorney—a statement which was quite 
consistent with his evidence, There is 
nothing in thereport to suggest that Lord 


. (14) (1885) 15 Q. B. D. 878; 19 L, J. Q. B. 493; 14 Jur, 
21. 
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Campbell told the Jury that because he 
had allowed the question to be put the 
defendant could not rely at all uponthe 
evidence of the witness.. He neither said 
nor meant that cross-examination of a 
hostile witness by permission of the Oourt 
must always be crossexamination to 
destroy the general credit of the witness, 
He was prepared to allow a question which 
was an attack upon the honesty of the 
witness although the witness had not 
shown himself to be hostile but he pointed 
out that ifthe plaintiff's cross-examination 
succeed in its aimit would destroy the 
witness's credit altogether. The observation 
was, I think, a common sense observation 
for the benefit of the Jury and asa warning 
to Counsel of the risk he ran. 

Even so, however, the difficulty is to see 
that Lord Oampbell’s ruling was at all 
consistent with the English Act and Eng- 
lish Practice. The rule that leave should 
be given only when the witness appears 
hostile is consistent with the idea {that it 
can be given in order to see whether the 
witness is hostile or not. Lord Campbell 
probably thought that the statement of 
defendant’s Oounsel in the hearing of the 
Jury made it desirable to clear the matter 
upon, and his observations may have been 
made as terms which he imposed as a con- 
dition of giving leave to put the 
question at all, In any event the doctrine 
which has been founded upon them is not 
accepted in English Practice. The proper 
direction to the Jury in a case in which a 
‘hostile’ prosecution witness admits having 
made a previous statement inconsistent with 
his evidence can be seen from such cases a8 
Rexv, John Williams (15), Rex v. Alfred 
White (16) to which we have been referred. 
In India, however, the position will be alter- 
ed by s. 288, Oriminal Procedure Code, if 
that section comes into play. 

In my opinion, the fact that a witness is 
dealt with under s. 154 of the Evidence 
Act, even when under that section he is 
eross-examined’ to credit, in no way war- 
rants a direction to the Jury that they are 
bound in law to place no reliance on his 
evidence, or that the party who called and 
cross examined him can take no advantage 
from any part of his evidence. There is, 
moreover, no rule of law that if a Jury 
thinks that a witness has been discredited 
on one point they may not give credit to 
him on anotner. The rule of law is that 
it is for the Jury to say. 


(15) (1913) 8 Or. App. Rep. 133. 
(16) (1922) 17 Or. App. Rep. 60. 
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Of the seven questions stated by the 
Division Bench I propose that we should 
answer four—viz., 

(3).Whether the evidence of a witness 
treated as ‘hostile’ must be rejected in 
whole or in part; f 

(4) Whether itmust be rejected so far as 
it is in favour of the party calling the 
witness; 

. (5) Whether it must be rejected so far 
as it isin favour of the opposite party. 

These three questions I would answer in 
the negative. 

(6) Whether the whole of the evidenee so 
far as it affects both parties favourably or 
unfavourably, must go to the Jury for what 
it is worth, 


To this question I would be content to 
answer ‘yes’ save that if we add nothing 
to this answer it is only too likely to be 
misapplied in cases where a prosecution 
witness goes back upon his previous state- 
ments. In saying that the whole of the 
evidence must go to the Jury I do not mean 
to approve the sort of direction which 
in Panchanan Gogai v. Emperor (7) 
(supra) was given by the Sessions Judge, 
where he said in effect: “The witness has 
spoken in four voices, Tt is for the Jury to 
say in which voice she spoke the truth,” 
If the previous statement is the deposition 
‘before the Committing Magistrate and if it 
is putin under s. 288, Oriminal Procedure 
Oode, so as to become evidence for all 
purposes, the Jury may in effect be directed 
to ehoose between the two statements 
because both statements are evidence of 
the facts stated therein, But in other cases, 
the Jury cannot be so directed because 
prima facie the previous statement of the 
witness is not evidence at all against the 
accused of the truth of the facts stated 
therein, The proper direction to the Jury 
is that before relying on the evidence given 
by the witness at the trial the Jury should 
take into consideration the fact that he 
made the previous statement, but that they 
must not treat the previous statement as 
being any evidence at all against the 
prisoner of the facts therein alleged. This 
has always been insisted upon in the 
English cases from the earliest 
times down to the most recent. Wright 
v. Beckett (17), Ewer v. Ambrose (18), 


an (1834) 1 M. & Rob. 414 at p. 419. 
Mi (1825) 3 B. &. O 746 at p..749;5 D. & R. 
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aud Rex v. Alfred White (16) f 

it’ is equally good law under the 
Indian Evidence Act whether the pre- 
vious statement be admitted by the 
witness or proved in spite of his 
denial under s. 155 [Emperor v. Cherath 
Choyi Kutti (20)]. No doubt, in a civil case 
if the witness be himself a party, his 
previous statement though unsworn and 
said by the witness at the trial to be false 
would bs evidence of the facts stated there- 
in as being an admission. In a criminal 
case, however, the previous unsworn state- 
ment of a witness for the prosection is not 
evidence against the accused of the truth 
of the facts stated therein save in very 
special circumstances, é. g , as corroboration 
under s. 157 of his testimony in the 
witness:-box on the conditions therein laid 
down. 

lf the case be put of the previous state- 
ment having been made in the presence 
and hearipg of the accused this fact 
might unders. 8 alter the position; but the 
true view even then js not that the state- 
ment is evidence of the truth of what it 
contains, but that if the Jury think that the 
conduct, silence or answer of the prisoner 
at the time amounted to an acceptance of 
the statement or come part of it the Jury 
may consiter that acceptance as an admis- 
sion [Rex v. Narton (21), Rex v, Percy Wil- 
liams Adams (22)]. Bui‘apart from such 
special cases, which attract special princi- 
ples the unsworn statement, so far as the 
maker in his evidence does not confirm and 
repeat it, cannot be used at all against the 
accused as proof of the truth of what it 
asserts. This means not merely that it is 
in itself insufficient proof but that it cannot 
be so used at all, It cannot be coupkd 
with probabilities which suggest that the 
witness was more likely to tell the truth on 
the former occasion that in the witness box 
as to go to the Jury as part of the proof that 
what wasthen stated is true. 

With this explanation I would answer 
question No. (6) in the affirmative. 

The cases before us should be remanded 
to the Division Bench for disposal. 

Ghose, J.—I desire to say that on 
further and fuller consideration I agree 
with the Ohief Justice in the answers he 
proposes to giveto the questions referred 
to the Full Bench. 

(19) (1908) 1 Or. App. Rep. 155 

(20) 26 M. 191; 2 Weir. 820 

(21) (1910) 2 K. B. 496; 79 L. J. K. B. 756; 102 L. T. 
926; 74 J. P. 375; 54 S. J. 602; 26 P. L. R. 550. 

(82) (1923) 17 Or. App. Rep. 77. 
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Buckland, J.—lt is unnecessary that I 
should repeat the facts of these cases ani tha 
circumstances in which this reference has 
been made» I have had the advantagaof 
reading the judgment which has just been 
delivered by the learned Ohief Justice, and, 
whilelam in fullagreement with the views 
which hehas expressed as to the authorities 
cited, I think the questions propounded can 
also be solved by reference exclusively to 
certain sections of the Indian Evidence Act 
and the Code of Oriminal Procedure, an 
examination of which may prove of service. 

As the learned Judges who have made 
the reference have’ pointed out, confusion 
has arisen between the right of a party 
with the permission of the Judge to treat 
the party's own witness as hostile and cross- 
examine him, and the right, which is limit- 
ed, to contradict one’s own witness by other 
evidence, and, therefore, incidentally, and 
to this extent, to discredit him 

Section 137 of the Indian Evidence Act 
enacts that the examination of a witness 
by the adverse party shall be called his 
cross-examination. Section 141 states that 
a leading question is one which suggests 
the answer which the person putting it 
wishes or expects ‘o receive, while s. 142 
lays it down that leading questions must 
not, if objected to by the adverse party, be 
asked in an examination-in-chief or in a 
re-examination except with the permission 
of the Oourt but, under 3 143, they may be 
asked in croas-ex+uination. Very brief 
consideration of these provisions, than which 
to an Advocate nothing could be more 
elementary, will assist in an appreciation 
of the reply to the questions to which we 
have to furnish an answer. It is assumed 
that a party will call as witnesses only 
persons who can prove his case and in prac- 
tice as an almost invariable rule, what 
such witnesses may be expected to say is 
known beforehand. Hence the rule against 
leading questions by the party on ‘whose 
behalf a witness is called, Tothe adverse 
party such witnesses are presumably hos- 
tile, a not altogether felicious expression in 
so far as it implies personal animosity, but 
one which means that their evidence is not 
to be expected to be favourable to the side 
against which they are called to depose. 
To test their veracity, the truth of the story 
to which they have been called to testify, 
or tolearnif and howfar they will sup- 
port the case of the advarse party, the latter 
ib allowed to put leading questions in cross- 
examination, as it is not to be expected that 
such witnesses would give answers favour- 
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able tothe adverse party unless the answers 
were suggested to them. Assume, then, 
that a witness has responded favourably to 
the cross-sxaminer and by his answers has 
contradicted what he has previously said 
when examined-in-chief. It will be the 
duty of the Judge ina criminal trial to 
draw the attention ofthe Jury to what the 
witness said in his examination in-chief, 
to the contradictions elicited by cross-ex- 
amination and to require them to form 
their own, opinion whether they should 
accept either statement in preference to 
the other or reject the witness's evidence 
altogether. In civil proceedings tke de- 
position will be similarly considered by the 
Judge wh» tried the case, the law of evi- 
dence makes no distinction between the 
two. 

Section 154 of theIndian Evidence Act 
provides that the Court may in its discre- 
tion permit the person who calle a witness 
to put any questions to him which might be 
put in cross-examination by the adverse 
party. Though this section in its practical 
application is limited to the asking of lead- 
ing questions by the party calling a witness, 
as a matter of construction of the sections, 
it is referable also to s. 155. That 
section lays down four different ways in 
which the creditofa witness may be im- 
peached, which may not be done by the 
party, who calls him except with the leave 
of the Oourt. When a party who has 
called a witness seeks to impeach his credit 
by calling other witnesses (see 
sub ss. 1 and 4) assuming that to have been 
allowed by the Court for sufficient reasons, 
no question such as we have to consider can 
arise. A case may arise where a party 
calling awitness may ask the leaveof 
the Court to be allowed to put 
questions within sub ss. (2) or (3) but 
it is impossible to conceive a case, 
where, uponsuch application being allowed, 
it would not allow that the Court would 
allow the witness to be cross-examined, 
thereby invoking s. 154, This may be the 
genesis of the confusion which is to be 
found in some of the Indian decisions, but 
be that as it may, it does not affect the 
question to be decided. In this connexion 
the learned Chief Justice has uttered a 
warning as to the effect of cross-examina- 
tion eliziting former statements inconsist- 
ent wiih any part of the witness’ evidence 
which i3 liable tobe contradicted, and this 
should not be overlooked. 

As a practical matter, therefore, s. 154 
refers eyrlusively to cross-examination of a 
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witness by the party calling him, We are 
not asked to state the circumstances in 
which the Court may exercise its discretion 
in favour of the party seeking to cross- 
examine, and indeed it would be impos- 
sible to formulate any comprehensive rule. 
One observation, however, is permissible. 
The object of calling ` witnesses is to elicit 
the facts, and if the facts to be elicited are 
such as ought to be elicited from a witness, 
and if they cannot be elicited without 
cross-examining him it would be difficult 
to say that the discretion was wrongly 
exercised. Testamentary proceedings 
furnish an admirable example of what is 
meant. The only surviving witness toa 
Will may be unwilling to depose in favour 
of the executor who applies for Probate. 
He may, however, be more unwilling to com- 
mit perjury and ‘if cross-examined a few 
leading-questions suggesting the essential 
facts may elicit all that is necessary to 
entitle the Court to direct Probate to issue. 
This instance exposes the fallacy of the 
proposition that as a matter of law the 
evidence of a witness who has been allowed 
to be cross-examined by the party who 
calls him must be wholly disregarded. 
When a witness has made contradictory 
statements in examination in-chief and in 
cross-examination, whether such crose- 
examination be by the party who has called 
him or by the adverse party or by both 
parties, the resultant position as regards 
his deposition is the same. It makes not 
one iota of difference whether his answers 
have been given in reply to questions 
by one side or by the otheror even by the 
Court itself. The deposition itself and 
what it is to which the witness has deposed 
is all that matters, and the direction to the 
Jury should be the same in every case and 
their attention should be drawn to the 
contradictions with such observations as to 
the circumstances in which contradistory 
statements were made as the Judge may 
consider to be necessary, and the Jury 
should be left to form its own conclusion 
as to the value to be attached to the state 
_ments ‘which the witness has made. There 
can be no question as a matter of law of 
rejecting the evidence of such a witness 
either so far as it is in favour of the party 
calling the witness or so far as it is in favour 
of the adverse party. 

Under s. 297 of the Code of Oriminal 
Procedure it is the duty of the Judge in 
charging the Jury tosum up the evidence 
for the prosecution and defence, 
the Indian Evidence Act “Evidence” measns 
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and includes all statements which the 
Court permits or requires to be made before 
it by witnesses in relation to matters of 
fact under enquiry, a definition which, 
read with s. 297 of the Oode of Oriminal 
Procedure, leaves no room for the introduc- 
tion of any rule such as is suggested by the 
earlier questions referred. 

In my judgment questions Nos. 8, 4 and 5 
should be answered in the negative and 
question No.6 should be answered in the 
affirmative. It is unnecessary to answer 
questions No, 1 or 2 and the reply tothe last 
question should be given by the Bench 
dealing with the case in accordance with 
the replies given to-day to the questions 
referred. 

Suhrawardy, J.—I fully agree in the 
order proposed to be made by the learned 
Ohief Justice. 

Cuming, J.—I agree in the order pro- 
posed to be made by the learned Obief 
Justice for the reasons given by him. 

A Order accordingly. 


—— ee 


CALCUTTA HIGH COURT. 
Oivi APPBALB Nos, 7043 anv 2337 To 2340 
oF 1926. ` 
November 25, 1929. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr. 
NABENDRA KISHORE ROY—- PLAINTIFF 
—APPELLANT 


versus 
OHOUDHURY MIAN AND OTHABRS— 


DEFENDaNTS—RHSPONDENTS, 

Lease—Construction—‘Jama mokra', meaning of 
—Permanent lease—Fizxity of rent—Inference from 
conditions—Provision for enhancement of rent on 
certain conditions—Right to enhance on other grounds. 

It cannot be maintained that because a document 
mentions one eircumstance under which enhance- 
ment can be claimed by the landlord, he cannot 
claim enhancement upon any other ground in the 
exercise of any other power given to him subsequent- 
ly by law. [p> 585, col. 2. ] 

The term ‘jama mokra' does not, by-itself, establish 
that the rent is fixed in perpetuity. But though there 
is no presumption that a permanent lease must be at 
the same time mokarari, if sufficient intention is 
founded in the lease it does not require any straining 
of language to hold that though it does not mention 
the word “mokarart"” and exclude the landlord's right 
to enhance the rent, the intention of the parties 
wasto create a permanent mokarari lease. [p. 586, 
cols.1 & 2.] 

Where one of the conditions of a lease in which the 
jama was described as mokra was to the effect that 
the tenant shall pay without notice additional rent 
at the above-mentioned rate, meaning the rate given 
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in the previous portion of the document, for land which 
may be found to be in excess by measurement; 

Held, that an intention to fix the rent in perpetuity 
might be inferred from the document. [p. 586, col. 2.] 

Appeals from appellate decrees of the 
Additional Sub-Judge, Noakhali, dated the 
27th May, 1926. 

Messrs Gunada Charan Sen and Bankim 
Chandra Banerjee, for the Appellant. 

Mr. Biraj Mohan Majumdar, for the 
Deputy Registrar. 

Mr. Nagendra Nath Basu, for the Respond- 
ents, 


JUDGMENT.—These five appeals arise 
out of suits for enhancement of rent under 
sB. 30 (b), Bengal Tenancy Act, 1885. In some 
cases there was also a claim for increase 
of rent under s. 52, but it was given up. 
Of these five appeals it is admitted by the 
appellant that two, namely,8 A. Nos. 2337 
and 2043 of 1926, must fail, because in the 
first case some of the respondents have 
died and no substitution has been made 
in their place,and in the second case there 
was no Claim under s. 30 (b). So these ap- 
peals are dismissed with costs—one gold 
mohur in each case. 


In the remaining three appeals the 
question raised is that the view taken by 
the lower Oourts which dismissed the 
plaintiff's suits is incorrect inlaw. The 
question for determination depends upon 
the true construction of the kabuliyat dated 
the 4th Chaitra 1288 B. S., under which the 
defendants cleim a permanent mokarrari 
right. The kabuliyat begins witha table 
with five columns. Column 1 gives a des- 

` cription of the land leased and the total 
area thereof. Column 2 gives the rate of 
rent per kani. Column 3 mentions “jama 
mokra” The fourth gives the amount of 
Sultana at three pies per rupee aud the fifth 
or the last column gives the total amount 
of rent. In the body of the document the 
important passages are: 

“I execute kabuliyat to the effect that 1 
shall pay the above-mentioned total amount 
of rent year by year according to kists 
specified below. I shall pay the road-cess, 
public works cess and dak cess ete., which 
are now payable and other impositions 
which may be levied under the law in 
future ae I shall pay without 
notice additional rent at the above mention- 
ed rate from this year for the land which 
may be found in excess upon measurement 
By vd, ay a I shall on keeping intact the 
limits and boundaries, and abiding by future 


survey and jamabandi, enjoy and possess. 
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the land down to my sons son's, son and 
other heirs.” 

Both the Courts below have held that this 
dceument creates a permanat mokarrari 
occupancy right in the tanants and, there- 
fore, the plaintiff is not entitled to claim 


-enhancement on any ground other than the 


ground of additional area. The trial Court 
has been greatly influenced by the use of 
the expression “ jama mokra ” in column 3 
of the table given in front of the document. 
The learned Subordinate Judge on appeal 
has expressed his doubt whether the Mun- 
sif is correct in the view he took about the 
meaning of the word “mokra.” But he 
agrees with the trial Court in the view that 
as the document has mentioned that rent 
may be increased in case of additional area 
being found in possession of the tenant, the 
intention of the parties was that it can be 
enhanced only on this ground and upon no 
other and, therefore, the plaintiff is not en- 
titled to claim enhancement for rise in the 
price of staple food-crops. With regard to 
the view taken by the learned Subordinate 
Judge Iam of opinion that it cannot be 
maintained that because the document 
mentions cne circumstance under which 
enhancement can be claimed by the land- 
lord, he cannot claim enhancement upon 
any other ground in the exercise of any 
other power given to him subsequently by 
law. In the caseof Basanta Kumar Kapali 
v. Satyendra Mohan Tagore (1) it was held 
that it cannot be asserted that mention of one 
contingency in one document doesnot exclude 
all other contingencies giving rise to the 
claim of the landlord for enhancement of 
rent when the right has been conferred on 
him by law afterthecontract I have, there- 
fore,to construe the entire document in 
order to find out the real intention of the 
parties. It has been strenuously argued on 
behalf of the respondents that the expres- 
sion “jama mokra’ gives clear indica- 
tion of the rent being fixed in per- 
petuity and reliance has been placed in 
support of this view on Raja Rishikesh 
Law v. Satish Chandra Pal (2) where 
in a document written by an Uriya scribe, 
the learned Judges have held that “mokra” 
is acorruption of “mokarrari” and means 
fixed in perpetuity. This view as to the 
meaning of the term mokra has been exa- 
mined in Letters Patent Appeal No. 46 of 
1926 in Appeal from Appellate Decree 
No. 2165 of 1824, (decided on 4th May, 1927) 


(1) 88 Ind. Cas. 377; A. I. R. 1925 Cal. 1209. 


_ (2) 64 Ind. Oas. 774; A. I. R. 1922 Cal. 123; 35 0. L. 
J. 90. 
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where it was observed that the word 
“mokra” need not necessarily bear every- 
where the meaning given to it in the case of 
Raja Rishikesh Law v. Satish Chandra Pal 
(2) The word “mokra” admittedly isa cor- 
ruption of the Arabic word“mokarrar” which 
is derived from the word ‘karar, meaning 
agreement. The inflexions of ‘karar, 
“mokarrar” or “mukarrara” which has taken 
the Indian form of ‘“mokarrari” means 
agreed upon or “fixed.” The word “mokar- 
rari” has assumed a special signification by 
the usage. So that the word “mokarrari’ 
or “mokra’ in itself does not signify per- 
petual fixity. Butifa document indicates 
that it was used in place of mokarrari it 
certainly should have that significance 


In the present document this word is 
used in one of the columns of the table 
and may very well mean jama agreed upon. 
I am not, therefore, inclined to rely upon 
this word alone to hold that the tenancy is 
a permanent one. There are other expres- 
sions which must be looked into in order 
to find the true intendment of the contract 
between the parties. One of the condi- 
tions in the lease is to the effect that the 
tenant shall pay without notice additional 
rent at the above-mentionsd rate meaning 
the rate given in the previous portion of 
the document for land which may be found 
to be in excess by measurement. It is 
argued and in my judgment rightly, that 
this clause lends support to the view that 
the intention of the parties was to fix the 
rent in perpetuity. A contract very much 
similar to the present was considered in 
Chandi Charan Law v. Sm. Azizennessa (:). 
There the learned Judges observed : 


“The word mokarrari has not been used in 
the document and there is no express pro- 
visionin the document that rent shall be 
enhanced But there is some indication in 
the document to show that the parties did 
not intend that there should be an enhance- 
ment of rent. The kabuliyat provides 
that if there is an increase in the land on 
measurement the tenant would have to pay 
rent separately for the excess area at the 
rate stipulated in the document. That 
shows that the rent was a fixed one because 
it could not have been intended that the 
tenant would pay for the excess area at the 
rate stipulated in the kabuliyat and at the 
same time would have to pay atan enhanc- 


(3) 80 Ind, Oas. 315; A. I. R. 1922 Oal. 18. 
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ed rate for the original area mentioned in 
the kabuliyat.” f 

This observation applies to this case 
with equal force. The lease is a permanent 
one, and though there is no presumption 
that a permanent lease must te at the same 
time mokarrari, if sufficent intention is 
found in the lease it does not require any . 
straining of language to hold that though 
it does not mention the word “mokarrari” 
and exclude the landlord's right to enhance 
the rent, the intention of the parties 
was to create a permanent mokarrari lease. 
-n this view I agree in holding, though not 
upon the ground mentioned by the learn- 
ed Judge, that the lease created a perma- 
nent mokarrari holding and that the 
landlord is not entitled to enhance the rent 
under s. 30 (b), Bengal Tenancy Act. Refer- 
ence has been made in argument to a 
number of cases by the learned Advocate 
for the appellant. But I do not think it 
necessary to refer to them inasmuch as 
every one of them is distinguishable from 
the present case on the contracts involved 
in them. But special mention should be 
made of the decision of the Judicial Oom- 
mittee in Krishnendra Nath Sarkar v. 
Kusum Kamini Debi (4). There thecon- 
tract stated that the tenant would be “en- 
titled to the profit and liable for the loss” 
an expression upon which the trial Oourt 
relied for holding that the tenure was 
mokarrari. This Court on appeal 
held that the view of the Subordinate 
Judge was not right inasmuch as this ex- 
pression was followed by another expression 
in which the tenant was held not to be 
competent to pray for reduction of rent but 
he should abids by the survey and settle- 
ment of rent to be made by the landlord if 
necessary This condition was construed 
as meaning that ihe landlord excluded the 
right of the tenant to claim reduction of 
rent but maittained his own right to claim 
enhancement; and their Lordships of the 
Judicial Committee agreed with ths view 
of this Court. The present contract is not 
similarly worded and especially the contract 
before the Judicial Committee did not con- 
tain words that additional land found in 
possession of the tenant would be assessed 
at the rate given in the document. 

These appeals accordingly fail and are 
dismissed with costa, 


(4) 100 Ind. Oas. 98: A. I. R. 1927 P. O. 20; 54 I. 
48; 54 O. 166; (1927) M. W. N. 41; A. I. R. 1927 P. 
20; 52M. L. J. 412; 31 O. W. N. 514;25 L, W. 631: 45 
©. L. J. 305 (P. 0). 
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Leave is given to the appellant to prefer 
Letters Patent appeals. 
4. Appeals dismissed, 





CALCUTTA HIGH COURT. 
i April 28, 1930. 
Present :—Sir George Olaus Rankin, Kr, 
Ohief Justice. 
In the matter of the OOURT FEES 
AOT ann KALIPADA MUKHARJER-- 
. APPELLANTS. 

Court Fees Aet (VII of 1870), ss. 7 (iv) (c), 17—Suit 
for setting aside sale and injunction against pur- 
chaser—Court-fee—Mode of valuation—Power of 
Court to revise plaintiff's valuation -Power to require 
plaintiff to value properly—Suits Valuation Act (VII 
of 1887), 8. 8, scope of. 

A suit for setting aside a Court sale and foran 
injunction restraining the auction-purchaser from 
taking possession is a suit for a declaration where con- 
sequential relief is prayed for and has to be stamped 
in accordance with s.7 (iv) (c), Court Fees Act, Such 
a suit is clearly outside the provisions ofs.17 of the 
Act and the plaintiff has the right and duty to put 
down one single and entire sum as representing the 
value of the total relief sought by him in the suit. 
[p. 588, col. 1) 

Order VII, r. 11, Civil Procedure Oode, is mere 
procedure; it is not meant to enlarge any taxing 
section butonly to ensure the proper application 
of the (our Fees Act and other Acts and the Court 
hasno power to revise the valuation of the plaintiff 
in such cases. [p. 589, col. 1.] 

Umatul v. Nauji (6), dissented from. 

Official Trustee, Bengal v. Gobardhan Guchait (7), 
followed. 

But where the plaintiff has not valued the suit as 
he should do under s. 7, Court Fees Act, and there 
are not sufficient materials for the Court to make its 
` own valuation even ifit hasthe power to do so, the 
Court can require the plaintiff to value the reliefs 
properly. [p. 589, col. 2.) 

The meaning of s. 8, Suits Valuation Act, is that 
the value for purpose of jurisdiction shall follow the 
value to be given for purpose of Court-fee not vice 
versa. [p. 588, col. 2.] ; 

Messrs. Panchanan Ghose and Durgadas 
Ray for Mr. Hira Lal Ganguli, for the Ap- 
pellants. 

Messrs. Sarat Chunder Basak and Nasim 
Ali, for the Government. 

JUDGMENT.—In Suit No. 135 of 1926 
certain mortgagees sued to enforce by 
sale a mortgage granted by the present 
plaintiff-appellant for Rs. 40,000 and in- 
terest over property which the plaintiff 
now values at Rs. 1,20,000. A puisne 
mortgagee was impleaded as defendant. 
In the end, the property was sold to res- 
pondent No. lon the present appeal for 
Rs, 58,500. The amount due upon the first 
mortgage isnot stated but the Registrar 
of this Court has been informed that it 
amounted to some Rs. 60,000. The sale 
was confirmed and a-sale-certificate issued. 
On the auction-purchaser seeking an order 
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for possession thereunder the plaintiff ob- 
jected and his objection was dismissed. 

Alleging that an extension of time to 
deposit the balance of the purchase-money 
was fraudulently obtained from the execu- 
tion Court by the auction-purchaser and 
that the auction purchaser was merely a 
benamidar for the puisne mortgagee-defen- 
dant the plaintiff brought the present suit 
asking for a declaration that he still retains 
his equity of redemption and that the 
sale was illegal and inoperative and for an 
injunction restraining the auction pur- 
chaser and puisne mortgagee from taking 
possession of the mortgaged property which 
is still in plaintiff's posesssion. The suit 
was brought on Sth July, 1929, before the 
Subordinate Judge. 

Parsgraph 19 of the plaint was as follows: 

“For determining the jurisdicticn of 
tbe Court and Oourt-fees, the suit for 
declaration, rightsfetc., in respect of the 
disputed property being laid at Rs. 1,20,00.) 
the value of the disputed property, the 
plaintiff brings this case on payment of a 
Oourt-fee of Rs, 20 for declaration and a 
Court fee of Rs, 3-2-2 on Rs. 50 at which 
the suitis valued for issueof an injunction ” 

No objection on the score of jurisdiction 
or of sufficiency of Court-fee was taken in 
the trial Court which (on 25th January, 
1930) heard and dismissed the suit on the 
merits. 

Thereupon a memorandum of appeal 
was presented to this Oourt headed: 
“Suit valued at Re. 1,20,000. Suit for a 
declaration and for an injunction valued at 
Rs. 50” and stamped with{Re. 23-12-0 by way 
of Court-fee, The sufficiency of this Court- 
fee having been objected to by the Office. 
Iam dealing with the matter under s 5, 


- Court Fees Act, upon a reference by the 


Registrar, 

The suit isin substance a suit to set 
aside a sale in execution with an ancillary 
prayer fora permanent injunction which 
would have been better omitted. lt is 
somewhat curious that nowhere in the 
Oourt-Fees Act is there any express or 
specific mention of a suit to set aside 
a Court sale, If there had been any fee 
prescribed for such a suit or any principle 
of valuation laid down therefor I should 
have made the plaintiff pay Oourt-fee in 
accordance wherewith and on the authority 
of Phul Kumari v. Ghanshyan Mistra (1) 
refused to charge him anything more, 

(1) 35 O. 202; 35 I. A. 22; 7 O L. J. 36; 120. W. N 


169; 10 Bom. L. R. 1; 14 Bur. L. R. 41; 5A. L.J. 10; 
17 M, L. T. 618; 2M. L.T. 506 (P. O.). 
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But Ican find no such provision and the 
suit isin form a suit for a declaration and 
for an injunction by way of consequential 
relief. I have some doubt whether a 
decree setting aside a saleis really and 
only a declaration but under the Court Fees 
Act it has apparently been so considered 
and in the present case the plaintiff asked 
expressly fora declaration. This being so 
Iam of opinion that the plaint had tobe 
stamped in accordance with s. 7 (iv) (c), 
Oourt Fees Act, 1870. The suit being “to 
obtain a declaratory decree or order 
where consequential relief is prayed.” 
Oourt-fee was payable “according to the 
amount at which the relief sought is valu- 
ed in the plaint or memorandum of appeal.” 

The case is clearly outside the provi- 
sions of s. 17 of the Act andin my opinion 
the plaintiff had the right and duty to 
put down one single and entire sum as 
representing the value of the total relief 
sought by him in the suit. I have observed 
decisions of other High Courts which seem 
to mean that so much isto be put down 
for the declaration and so much for each 
_ consequential relief prayed for, but this is 

in my opinion a plain perversion of the Act. 
Cumulative fees are dealt with by s. 17 
and the litigant is not intended to pay 
in respect of the same thing over and over 
again because of the need for consequential 
relief. The Act, in sub-s. (4), in dealing 
with claims which do not yield themselves 
readily to any statement of money value 
and in leaving the matter to the plaintiff's 
valustion, subject to ss. 4 and 9, Suits 
Valuation Act, it proceeds just as much 
upon aconsidered policy as it does when 
by Art. 17, Sch. II, of the Act it charges 
certain classes’ of suits with a fee which is 
irrespective of value: Phul Kumari v. 
Ghanshyam Mistra (1). 

Section 8, Suite Valuation Act, and 8. 24, 
Civil Procedure Code, have to be considered 
in relation to the class of cases specified in 
cl. (c), sub- 8. (4), 8. 7, Court Fees Act. The 
District Court or the High Oourt can al- 
ways transfer a case to a Court more suit- 
able than the Court in which it is brought 
but subject thereto the juriediction of the 
trial and Appellate Oourts will depend in 
the cases dealt with by subs. (4) upon the 
plaintiff's valuation: Sundarbat v. Collector 
of Belgaum(2). 

In the present case it is clear that the 
plaintiff valued his suit in a manner con- 

(2) 52. Ind. Oas, 897; A. I. R. 1918 P. O. 135; 46 I. A. 
15; 43 B. 376; (1919) M. W. N. 254; 23 0. W.N. 753; 21 
Bom. L. R. 1148 (P.O). T 


In the matter of the OovBT Fas aof; 7" 


1811. O. 1931 


trary to the Statute. He dealt with his claim 
fora declaration under Art. 17, Sch. II, 
which applies only toa suit fora declara- 
tory decree where no consequential relief 
is prayed for and then he valued his claim 
to consequential relief independently asa 
claim for an injunction under cl. (d), sub-s. 
(4), 8.7 of the Act. He coupled this, 
contrary tos, 8, of Rs. 1,20,000 for purposes 
of jurisdiction. The plaint sbould have 
been returned to him for proper valuation 
under cl. (e), sub's. 4,8. 7. He never has 
valued “the relief sought” within the 
proper meaning of cl. (d). A 

Now that he has presented an appeal 
the question is as to the proper course to 
be adopted. The stamp reporter thought 
that the appeal should be valued for OCourt- 
fee on either Rs. 58,510 (the auction 
price) or Rs. 1,20,000, the plaintiff's. value: 
of the property. The Registrar suggests 
that Rs. 1,20,000 less Rs. 60,000 due on the 
mortgage would be the proper figure. 
The senior Government Pleader argues that 
Rs. 1,20,000 as the plaintiff's own valuation - 
for purposes of jurisdiction should be the 
figure taken for Court fee and refers me 
to Bal Krishna v Jankibai (3), Manni Lal. 
v. Radhi (4), and Raj Krishna v. Bepin 
Behary (5). Itseeme clear that whatever 
figure- be adopted it must under s. 12, 
Court Fess Act, be made applicable both 
to the suit and to the appeal. 

Now I must reject altogether the sug- 
gestion that it would be reasonable in . 
this case to require the appellent to pay 
Court fees on Rs, 1,20,00. That figure, 
according to him, is the unencumbered 
value of the mortgaged property. Because 
in a way whichis entirely misconceived he 
has given that as the value of the suit for: 
purposes of jurisdiction, claiming at the 
same time to assess Court-fee in an entirely 
different way, he cannot be said directly or 
indirectly to have valued the relief sought 
at that figure. He has claimed to be 
exempt from valuing his claim to 1 declara- 
tion, and he has valued his claim to an 
injunction at Rs, 50. The meaning ofs. 8, 
Suits Valuation Act, is thatthe value for 
purpose of jurisdiction shall follow the 
value tobe given for purpose of Oourt- 
fee not vice versa. To charge him with 
Court-fee on Re. 1,20,000 would be an 


9 (3) 56 Ind. Oas. 340; 44 B. 331; 22 Bom. L. R. 
89 


(4) 87 Ind. Oas. 190; A. IR. 1925 All. 602; 47 A, 501; 
23 A. L.J. 344; L. R. 6 A. 258 Civ. 

(5) 17 Ind. Cas, 162; 400 245; 6 O. L. J. 194; 170. 
W. N. 591 
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‘irrational and illogical procedure, and the 
cases cited do not, infmy opinion, justify 
such action in the present case The 
‘Bombay decision seems to be reasonable 
enough and the Oalcutta case depends 
upon the view thst the Court can revise 
the plaintiff's valuation. But whether they 
be right or wrong I need not for this pur- 
pose consider. 

The next question is whether from the 
plaint and memorandum of appeal the 
Court can put a valuation of its own 
on the relief sought. In Umatul. v. 
Nauji (6) it was held that the Court can 
revise the plaintiffs valuation if it is 
capricious and arbitrary, but in recent 
cases, Oficial Trustee, Bengal v. Gobardhan 
Guchait (7), this view has not been taken. 
As at present advised I incline to think that 
the view is that adopted in the last-men- 
tioned case. Ifwetake the statute book as 
wé find it to-day then, while O. VII, r. 11 
-clearly applies to cases coming within 
sub-s. 4, 8, 7, Court-Fees Act, it is very 
difficult indeed to take the phrases “where 
the relief claimed is under-valued” and 
“where the relief claimed is properly 
valued” both quite general phrases applic- 
able to all classes of suits as trenching 
upon the right of the plaintiff to pay Oourt- 
fee on the footing of his own valuation of 

` the relief sought. Order VII, r. 11 is mere 
procedure: it is not meant to enlarge any 
taxing section but only to ensure the pro- 
per application of the Gourt Fees Act 
and other Acts. It was thought in 
Umatul’s case (6) that the previous history 
of these enactments warranted the conclusion 
that the plaintiff's valuation can be corrected 
by the Court. 

1 quite appreciate that it may be said of 
the subsequent cases that the argament of 
M-okerji, J., has not been grappled with 
aud I think it also true to note taat the 
Privy Oouncil in the the case of Sunderbar 
v. Collector of Belgaum (2) had not this 
exact point before it; but there are great 
difficuities in the view taken in Umaiul’s 
ease (6). At the time the decision was 
given, there was a large body of authority 
the other way. Itis clear from the Oourt 
Fees Act that there is no provision in that 
Act itself for the revision of the plaintiff's 
valuation in such cases as the present. The 
provision in the Oivil Procedure Code is 
certainly a provision which is intended to 
apply to cases under sub-s, (4), s. 7. The 
present case is a very good exampie of the 


(6) 11 O. W. N. 705; 6 O. L. J. 427. 
(7) 118 Ind. Oas. 357;23 O. W. N. 231, 
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necessity of that. Here is a case within 
sub-s. (4), 8. 7, Court Fees Act, and yet no 
valuation is given for one claim and the 
whole case is dealt with on a principle 
which is erroneous altogether. Such a case 
as that must be amenable to the jurisdiction 
of the Court under O. VII, r. 11, Civil Pro- 
cedure Oode, and there are many reasons 
which show that that rule is applicable to 
all classes of suits. Butit is another thing 
altogether to say that because the words 
used are “if the plaintiff's claim is under- 
valaed” they mean that the Court in the 
special class of cases where the plaintiff is 
allowed to put his own valuation has a right 
to revise the valuation. I do not think that 
Mookerjee, J., in coming to the conclusion 
to which he did in Umatul’s ease (6) gave 
sufficient weight to the circumstances that 
the cases dealt with in subs. (4) are cases 
where no real objection based on valuation 
will in general be possible. 

They are cases which are not easily valued 
and in many cases not capable of being 
valued in money terms on any precise prin- 
ciple. It does strike me being at all 
incredible that with regard to that limited 
class of cases the Legislature should have 
thought it right to give to the plaintiff a 
certain amount of option as to the value 
which is to be put upon the claim especially 
as I find that incertain cases the Legislature 
has thought fit to allow people to pay a 
small fixed Court-fee in respect of the relief 
claimed. However that may be, I am 
sitting here as a Taxing Judge and I do not 
think that it is admissible that in the 
capacity in which J am really representing 
the interest of revenue, I should undertake, 
unless I am obliged to pronounce finally 
upon matters which have produced differ- 
ences of opinion between Divisional Benches. 
In the present case the plaintiff has at no 
time made a valuation of the relief 
sought as he should have done under s. 7, 
Oourt- Fees Act. On the face of the plaint 
and the memorandum of appeal I do not 
think there are sufficient materials for the 
Court to make a valuation for itself even if 
it has the power. ln any case, if the plain- 
tiff originally had a right to value and if he 
has not done so, there is every advantage, 
in my judgment, in applying the Act in the 
way which the Act contemplates, It appears 
to me, therefore, that the fairest thing will be 
to-require the plaintiff to value his relief 
in this memorandum of appeal properly. 
I may observe that this case was tried by a 
Subordinate Judge at Alipore and I find, 


` looking at the name of the gentleman and 
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the time, that, if the plaintiff had not put 
this high valuation for purposes of jurisdic- 
tion but had put a valuation under Rs. 2,000 
the case would have been tried by a Munsif. 
It is quite clear that the plaintif cannot now 
put his valuation at less than Rs. 2,000. 
The plaintiff will have, however, liberty bya 
petition and within one fortnight from to-day 
to value the relief sought in this appeal 
properly and in the plaint properly, two 
things being exactly the same. 

But the figure at which he values it is 
not to be less than Rs. 2,000 in view of the 
fact that he has represented the value for 
purposes of jurisdiction to be a figure which 
has resulted in the case being already tried 
by a Subordinate Judge. It will be open 
“to the plaintif to value it at less than 
Rs. 5,000 or at more than Rs. 5,000 and, ac- 
cording as he does that ornot, he will have an 
appeal to the High Oourt or somewhere else. 
In any event, whether he has an appeal to 
the High Oourt or another Oourt it will be 
the duty of that Oourt to see that not only 
does he pay the proper Oourt-fee upon the 
memorandum of appeal but also that under 
cl. (2), s. 12, he is made to pay the Oourt-fee 
upon the plaint in the trial Oourt That 
appears to me to be the reasonable way of 
dealing with this case. The actual form of 
the order willbe an order under O. VII, r. 2, 
Civil Procedure Oode, requiring the ap- 
pellant to value the relief within a fortnight 
from to-day and to amend his valuation by 
lodging a proper petition to that effect and 
stamping the memorandum of appeal in 
accordance therewith, When that has been 
done the procedure no doubt will be for 
the appeal to be registered and any action 
necessary to be taken under s. 12 will be 
taken thereon. 

a, Order accordingly. 





CALCUTTA HIGH COURT, 
APPEAL (INSOLVENCY) FROM Oxi@inaL ODER 
No. 63 oF 1925. 

June 30, 1925, 

Present:—Mr. Justice Greaves and 

Mr. Justice B. B. Ghose. 
ANUPAMA DEBI— APPELLANT 
versus 


GURUDAS OHATTERJI— RESPONDENT, 
Presidency Towns Insolvency Act (III of 1909), ss. 
9-(e), 12 (1) (c)—Attachment for more than 21 days, 
whether continuing act of wnsolvency—Petition more 
than three months after 21 days, competency of. 
Attachment of property in execution for more than 
21 days is nota continuing actofinsolvency. Once 
these days have elapsed, the -act of insolvency is 
complete and no petition can be founded upon it 
- ler the expiration of three months from the com- 
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pletion of the period of }21 days. ([p.{591, col. 


nre Beeston, (1), followed. 4 

Messrs. B. L, Mitter and S, N. Banerjee, 
for the Appellant. 

Mr. A. K. Roy, for the Respondent. 

JUDGMENT. 

Greaves, J.—This is an appeal from an 
order of Mr. Justice Buckland, dated the 
13th May last, refusing to adjudicate the 
respondent an insolvent, at the instance of 
the appellant. The learned Judge was 
asked to reconsider his order on the 25th `° 
May, but he adhered to his previous deci- 
sion and dismissed the application, i 

The acts of insolvency alleged in the 
petition for adjudication were two in num- 
ber, but the second one is not now relied on 
and need not be considered in this appeal, 
and the act of insolvency relied on is that, 
in execution of a money-decree, obtained by 
one Jeebandas Agarwalla, in Suit No, 2349 
of 1923, immoveable property ofthe respond- 
ent was attached on the 20th day of Febru- 
ary, 1924, and remained under attachment, 
at the date of the presentation of the peti- 
tion, namely, the 28th April, 1925. 

There is no doubt that the attachment of 
the 20th February, 1924, was an available 
act of insolvency, had the petition been 
presented within three months of the 20th 
February, 1924, but the appellant contends- 
that as the attachment was subsisting at 
the date of the presentation of the petition 
for adjudication, it is an available act of 
insolvency even though more than three - 
months have elapsed since the expiration of 
zidays from the date of the attachment, 
[he argument urged in support of this is 
based on the wording of s. 9 (e)of the 
Presidency Towns Insolvency Act, which 
provides that adebtor commits an act of 
insolvency, if any of his property has been 
sold or attached for a period of not less than 
twenty-one days in execution of the decree 
of any Uourt for the payment of money. It 
is said that, by virtue of the words “not less 
than twenty-one days,” the act of insolvency 
is a continuing act and that the greater 
includes the less and that a petition could 
be founded on the attachment of the 20th 
February, 1924, not merely for a period of 
three months after the expiration of twenty- 
one days from that date, but during any 
time that the attachment remained after the 
21 days, and, I suppose, for three months 
after its removal, 

The learned Judge in the Oourt below 
relied on the case of In re Beeston (1), where 

Aa 1 Q. B. 626 at p. 631; 68 L. J. Q. B. 344; 80 
L. T, 66; 47 W. R. 475; 6 Manson 21, 
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it was held that, under similar circumstances, 
the act of bankruptcy was not a continuing 

‘act of bankruptcy, but was complete on the 
expiration of 21 days from the attachment 
and was notavailable asan act of bankruptcy, 
after the expiry of three months from the 
completion of the period of twenty-one 
days, 

The corresponding words in the English 
Bankruptcy Act are “for 2] days” and it 
was sought, before us, to distinguish In re 
Beeston (1) on this ground, it being said that 

` the words “for 21 days” meant for 21 days 
and no more, whilst the words “for not less 
than 21 days” in the Indian Act meant for 
21 days and so long thereafter as the attach- 
ment continued. I do not think, however, 
that any such distinction can be made and 
I think the words in both acts have the 
same meaning and that “not less than 21 
days” only means that 21~clear days must 
have elapsed since the attachment for it to 
be available as an act of insolvency. Once 
these days have elapsed, the act of insolvency 
is complete and no petition can be founded 
upon it after the expiration of three months 
from the completion of the period of 21 days. 
To hold otherwise would, I think, present 
difficulties, as, if the attachment were avail- 
able at any time as an act of insolvency so 
long as the attachment were subsisting, it 
might be argued that, under the provisions 
of s. 51 (a), the insolvency, and, therefore, 
the title of the Official Assignee, related 
back to the expiration of 21 days from the 
date of the attachment, which would present 
manifest difficulties. In the course of the 
argument, we were referred to an order of 
adjudication passed by me in No. 84 of 
1922 on the 27th April, 1922 It was said 
that in this case the argument now address- 
ed to us on behalf of the appellant prevailed 
and that an adjudication order was made on 
an attachment effected on the 17th Novem- 
ber, 1921, and still subsisting on the 27th 
April, 1922, that is to say, after the lapse of 
more than three months from the expiry of 
21 days from the date of the attachment, 
A reference to the order of adjudication 
certainly supports this, but no judgment 
was delivered and I do not know if any other 
facts were before me, as I have not the 
petition upon which the order of adjudica- 
tion was made. Ifthe facts are as appear- 
ing in the order, then I think the order was 
incorrect. 

In the result, I think that Mr. Justice 
Buckland rightly dismissed the petition 
for adjudication and this appeal must be 
dismissed with coats, 
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B B. Ghose, J.—I agree. The appellant, 
a creditor of the respondent, pressated an 
insolvency petition against his debtor on 
the 28th of April, 1925. The act of insolvency 
alleged, which only we need consider, was 
the attachment of the debtor's immoveable 
property on the 20th February, 1924, which 
attachment was subsisting at the date of 
the petition. Under s. 12 (1), el. (c) of 
the Presidency Towns Insovency Act, 
a creditor is not entitled to present an 
insolvency petition, unless the act of in- 
solvency has occurred whitin three months 
before the presentation of petition. Buckland, 
J., has held that the act of insolvency 
occurred prior to that period and has, 
therefore, dismissed the petition, Reference 
was made to the case of In re Beeston (1) 
in which it was held, on a construction of 
s. lL ofthe English Bankruptcy Act, 1890, 
that, after the lapse of twenty-one days 
from the seizure of the debtor’s goods by 
the Sheriff, his subsequent continuing in 
possession under the same seizure did not 
constitute a further or continuing act of 
bankruptcy Itis contended, on behalf of 
the appellant, that that case has no applica- 
tion, having regard to the difference in the 
words used in the Indian Act, while it is 
contended, on the other hand, that the 
difference is not material. Asa rale, I feel 
considerable hesitation in following an Eng- 
lish case construing an English Statute, as 
authority for the construction of an 
Indian Statute, even where the difference 
in the language of the two Statutes 
is slight. I think an Act should be 
construed with reference to the words 
used in the Act itself. It will, however, be 
useful, in construing the Indian Act, to 
bear in mind the observations of Lindley, 
M. R.,in the case cited, which are of general 
application, that “acts of bankruptcy have 
to be regarded critically and. carefully” 
and “that there is no such thing as an act 
of bankruptcy except that which the Statute 
declares to be one.” Under s, 9, cl (e) of the 
Presidency Towns Insolvency Act, a debtor 
commits an act of insolvency, “if any of his 
property has been sold or attached for a 
period of not less than twenty-one days in exe- 
cution of the decree of any Uourt for the 
payment of money.” The contention of the 
appellant is that the words “for a period of 
not less than twenty-one days” import that, 
if the attachment subsists for more than 
twenty-one days, the act of insolvency con- 
tinues each day beyond that period so 
long as the attachment remains in force, 
Tam unable to accept that contention, It 
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seems to me that the act of insolvency is 
complete if the attachment subsists for the 
requisite period, i. ¢.,21 clear days, and it 
is not a continuing act during the subse- 
quent period of attachment, which may 
terminate by a sale of the property, The 
‘ creditor has two starting points for 
presenting his petition, either when the 
period of attachment provided in this 
section is complete or when the property 
issold. Ifit was intended that the con- 
tinuance of attachment would be a con- 
tinuing act of insolyency, apt words might 
have been used to convey that meaning. 
A continuing act of insolvency is not un- 
familiar to the Oode, e. g. the acts referred 
toins. 9 (d), where the language used 
clearly expresses that intention. In my 
opinion,. therefore, the creditor was not 
entitled to present his insolvency petition 
when it was presented under s. 12 (Z), (e) 
of the Act and this appeal must be dismiss- 
ed with costs. 

A. _ Appeal dismissed, 
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CALCUTTA HIGH COURT. 
OrimtnaL Revision No. 341 or 1930. 
November 19, 1930. | 
Present:—Mr. Justice Ouming. 
KUMUD OHANDKA NANDIanp ANOTHER 
f — PETITIONERS 
versus 
EMPEROR—OppositTs PARTY. | 
Companies Act (VII of 1918), 3.87, Appendia A, 
Form 26—Change of director—Fatlure to give notice 
—Conviction under 8. 87, legality of —Time for giving 
notice. , , 
Whore one of the directors of a company resigned 
on the 6th February and notice of this resignation and 
of the name of the new director was given tothe Regis- 
trar only on the 8th May and the managing director 
and the secretary of the company were convicted under 
s. 87, Companies Act, for not giving notice to the 
. Registrar in proper time : aes f 
Held that fiasmuch as no period is prescribed by 
law within which such notice should be given, the 
accused could not be convicted under s. 87, Companies 


Aho provision found in the foot-note of Form 26, 
Appendix A,of the Companies Act that notice of 
change of directors should be given 30 days from the 
date of oceurrence is not mandatory. | 
Oriminal revision from a decision of the 
Deputy Magistrate, Brahmanberiah, dated 
the 10th June, 1930. > 
Messrs. B.C. Chatterji and Shyamapro- 
sanna Dev, forthe Petitioners. | 
JUDGMENT.—The two petitioners are 
Managing Director and Secretary - respec- 
tively of a certain Company and they have 
been prosecuted and fined Re. 1 each for 
. neglecting to file with the Registrar a 
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notice of the change among its Directors 
in proper time. It would appear that one 
of the Directors resigned his post on 6th 
February, 1930 This resignation and the 
name of the new Director was notified to the 
Registrar of Joint Stock Companies on 8th 
May, 1930. Apparently the prosecution was 
lodged at the instance of the retiring Direc- 
tor of the Company. Section 87, under 
which the two petitioners have been con- 
victed and fined reads as follows : 

(1) “Every Company shall keep at its 
registered office a register containing the 
names and addresses and the occupations 
of its Directors, and file with the Registrar 
a copy thereof, and from time to time file 
with the Registrar notice of any change 
among its Directors or managers. (2) If 
default is made in complying with this 
section the Company shall be liable to a fine 
not exceeding Rs, 50 for every day during. 
which the default continues and every 
Officer. of the Company, who knowingly and 
wilfully authorizes or permits the default 
shall be liable to the like penalty,” 

It is to be noticed that no time is prescrib- 
ed within which the notice is to be given 
to the Registrar The only indication of 
any time being prescribed is to be found 
in the foot-note of Form No. 26, Appendix 
A ofthe Act. In that form there isa foot- 
note that notices of change should be given 
within 30 days from the date of occurrence, 
It is quite obvious, however, that this pro- 
vision is not mandatory, the expression 
used not being “must” but “should.” 
Therefore, as far as I can see, no period 
whatever has been prescribed within which 
such notice must be given, and it is extre- 
mely difficult, therefore, to see when a 
Company is to be considered as in default 
for not complying with the section. I pre- 
sume the Company is entitled to the time 
until a new Director has been appointed in 
the place of the retiring Director to give 
notice to the Registrar. In the absence of 
any period being prescribed within which 
this notice must be given it is difficult to 
say that the petitioners have committed 
any offence under s. 87, Oompanies Act. 
Obviously it cannot be said that the Oom- 
pany was in default from the very moment 
when the retiring Director resigned, In the 
circumstances it does not seem to me clear 
that the petitioners have committed any 
offence under s. 87, Companies Act, ' 

The convictions and sentences are, there- 
fore, set aside and the petitioners are acquit- 
ted. The fines, if paid, must be refunded. 

a. Petitioners acquitted, 
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ALLAHABAD HIGH COURT. 
SROOND Orvic APPRaL No 1112 oF 1929. 
December 9, 1930. 

Present: —Justice Sir Barjor Jamshedji 
Dalal, Kr , and Mr. Justice Bennet. 

_ Chaudhri RAJ DHAR—PuatntizF— 

f APPELLANT 
versus 
MOHAN AND oTruprs—DEFENDANTs— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 62—Mortgage bond— 
Renewal by another bond—Material alteration of 
second bond—Suit on original bond—Maintainability. 

The defendant executed a mortgage bond to the 
plaintif in 1919. Subsequent to this, a simple bond 
was executed in 1922 for the balance then owing 
under the bond of 1919. The plaintiff sued on the 
bond of 1922 but the suit was dismissed on the ground 
thatthe plaintiff had materially altered the terms of 
fhe bond. The plaintiff then sued on the original 
bond of 1919: 

Held, that the execution of the bond of 1922 was a 
novation of the contract embodied in the bond of 1919 
and the fact that the plaintif had by his own act 
renderdd the bond of 1922 invalid could not have the 
effect of reviving the mortgage pond of 1919 and the 
suit was, therefore, not maintainable. š 


sanan, Lal v. Sheoraj Singh (1), distinguish- 
e 


Second appeal from a decision of the 
Subordinate Judge, Jhansi, dated the 7th 
June, 1925, 


Messrs. Haribans Sahai and Sri Narain 
Sahai, for the Appellant, 
Mr. G. Agarwala, for the Respondents. 


JUDGMENT.—This is a second appeal 
by the plaintiff against an appellate order 
dismissing his suit. The plaintiff sued to 
enforce a mortgage bond of 12th December, 
1919, executed by the defendants. Subse- 
quent to this transaction on 9th December, 
1922 ,there wasa simple bond executed by 
the defendants in favour of the plaintiff for 
Rs. 650 balance then owing after some pay- 
mext had basen made by the defendants. 
The question before us is whetherithe execu- 
tion of this bond of 9th December, 1922, was 
a novation of contract between the parties 
within the meaning of s. 62 of the Indian 
Contract Act. A suit was brought No. 1454 
of 1924 by the plaintiff on the basis of this 
bond of 9th December, 1922, and it was 
held in that suit that the suit should be 
dismissed because the plaintiff had made 
certain interpolations in regard to interest 
and in regard to instalments after the bond 
had been executed by the defendants. 
account of this forgery by the plaintiff the 
Courts held that the plaintiff was unable to 
sue on this bond at all. 
now come into Court relying on his original 
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mortgage bend of 12th December, 1919, and 
he claime that because heis unable to sue 
on his bond of 9th December,1¥22, he should 
be allowed to sue on his original bond of 
12th December, 1919. The plaintiff relies 
on a ruling of their Lordships of the Privy 
Council reported as Harchandi Lal v. Sheo- 
raj Singh (1). In that case there was a suit 
brought on a mortgage of 13th November, 
1076. This mortgage was handed back to 
representatives of the mortgagor when they 
‘executed two'fresh mortgages in September 
and October, 1887. Thess representatives 
were the widow and the nephew of the mort- 
gagor. 

Subsequently it was held that the widow 
was not bound by these two mortgage- 
deeds of 1887 asfraud had been practised 
on her by the predecessor-in-title of the 
plaintiff, and it was doubtful ifshe had 
executed the deedsat all. Under these 
circumstances their Lordships held that 
in equity the plaintiff should be allowed to 
sue on his original mortgage of 13th 
November, 1876, There is, however, & clear 
distinction to be drawn between this ruling 
and the facts of the present case. In that 
ruling the facts were that it had been held 
between the parties that the mortgage-deeds 
of 1887 were invalid ab initio as regerds the 
widow. Inthe present case, however, it is 
clear that the bond of 9th December, 1922, 
was a perfectly valid bond at the time of its 
execution, It was undoubtedly intended 
to substitute a new contract for the original 
contract, and, therefore, under s. 62 of the 
Indian Contract Act the original contract 
need not be performed. This alteration in 
the original contract took effect from 9th 
Decem oer, 1922. -At some date subsequent 
to the 9th December, 1922, the plaintiff by 
his own action rendered the bond of yth 
December, 1922, invalid. But we do not 
see how under any principle of law the fact 
that the plaintiff by his own act rendered 
the bond of 9th December, 1922, invalid 
could have the effect of reviving the mort- 
gage-deed of 12th December, 1919, which 
had come to an end by the novation of 
contract on 9th December, 1922, We 
consider, therefore, that the order of the 
lowér Appellate Oourt was correct and we 
dismiss this appoal with costs. 

A. Appeal dismissed. 

(1) 39 Ind. Oas. 343; 15 A. L. J. 223; 32 M. L. J. 241; 
1 P.L. W. 330; 5 L. W. 502; (1917) M. W. N. 290; 25 O: 
L. J. 316; 21 M. L. T. 292; 21 0. W. N. 765; 19 Bom, 
L. R. 444; 39 A. 178; 44 L A. 60 (P.O). 
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ALLAHABAD HIGA COURT. 
BkoonD O:vin APPRAL No. 603 oF 1929, 
January 27, 1931. 

Present :—Justice Sir Shah Muhammad 
Sulaiman, KT., and Mr. Justice 


ii] ed . Young. 
RAM DHANI RAM-—PLAINTI 
— APPELLANT 


versus 
RAM RIKH SINGH AND 0OTHERS— 
Daren Dants—RgsPONDENTS, 

Agra Pre-emption Act (III of 1926), s. 4(1)—Co- 
sharer, definition of—Mortgagee in possession, whe- 
ther co-sharer. 

A person who is entitled to a share of the profits as 
a mortgagee in possession but not in the capacity of a 
proprietor is not a ‘co-sharer' within the definition of 


8. 4 (1), Agra Pre-emption Act, and has no locus standi 
to sue for pre-emption. 


Second appeal from a decision of the 
District Judge, Ghazipore, dated the 16th 
January, 1929. 

, Mr. K. Verma, for the Appellant, 
“e Messrs, Mushtaq Ahmad and S. N. Verma, 
for the Respondents, 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for pre-emption, 
The plaintiff claimed the right of a co-sharer 
under the Pre-emption Act by virtue of a 
deed dated the 19th of October, 1844, which 
was ostensibly a deed of ale with a condi- 
tion for retransfer on payment of the 
amount. The condition was embodied in 
the document itself. Both the Courts below 
have held that this was a mortgage-deed 
and not a sale deed. The case is covered 
by the definition of a mortgage by condi- 
tional sale as given in s. 58, sub-cl, (e) 
and there can be no doubt that this was a 
mortgage by conditional sale-and not in 
out-and-out. sale, Man Singh v. Guman 
Singh (1). . 

Tne next point urged is that even as a 
mortgagee in possession the plaintiff is 
a co-sharer entitled to pre-empt the property. 
A co-shareris now defined in s. 4, sub cl. 
(1) of the Pre-emption Act as meaning any 
person other than a petty proprietor entiti- 
ed as proprietor to any share or part in the 
mohal or village. It is quite clear that the 
plaintiff is entitled to a share of the profits 
asthe mortgagees but not in the capacity 
of a proprietor. We think that the expres- 
sion ‘as proprietor’ means by virtue of his 
proprietary right, and would not apply to 
8 case where a person is in possession of the 
. property and his title falls short of the pro- 

prietary interest. We, therefore, think that 
the view taken by the Oourt below is cor- 


(1) 119 Ind. Oas. 108; (1929) A. L. J. 887; A.I R. 
1929 All, 619, 


ARJUN SINGH 0. EMPEROR. 


131 1. O. 1981 


rect and the plaintiff has no locus standi to 
sue. 

No other point is discussed before us. 

The appeal is dismissed with costs 
including in this Uourt fees on the higher 
scale. 


i. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
OximinaL Raviston No 795 or 1430, 
January 22, 1931. . ` 
Present :—Mr. Justice Kendall. 

ARs UN SINGH—Accosap—AppLioant 
versus 
EMPEROR—Oppostre Party. 

Penal Code (Act XLV of 1860), s. 198—Evidence Aet 
(I of 1872), ss, 3, 184—Prosecution for perjury—Testi- 
monyof single witness, whether sufficient—Knglish Law. 

The rule of the English Common Law that the 
testimony ofa single witness is not sufficient to sus- 
tain an indictment for perjury is not a safe guide for 
the Indian Courts which are bound by the Statute 
Law of India. [p. 595, col. 2.] 

Ragina v. Yates (1), referred to. 

Abdul Aziz v. Tara Chand (2), distinguished. 

Oriminal revision agaiast an order of the 
S.zssions Judge, Benares. 

Messrs. K. D. Malaviya and Gopalji 
Mahrotra, for the Applicant. 

The Assistant Government-Advocate, for 
the Orown. 

ORDER —This is an application for 
the revision of an order of the Sessions 
Judge of Benares upholding the Magistrate's 
order in which he convicted the applicant 
Arjun Singh of an offence under s, 193 of 
the Indian Penal Oode. The question 
raised here is whatis to be the standard 
of proof inacaseof perjury where the 
accused isnot charged with two mutually 
contradictory statements one of which must 
be false but with making statements that 
must be proved to be false by other evi- 
dence. The circumstances out of which 
this Case arose areone Santokhi a resident 
of Jaunpur District together with another 
was sued in Rangoon in the Small Cause 
Oourt on the basis of a promissory note and 
a decree was obtained against himin Ran- 
goon, Santokhi filed a suitin Jaunpur to 
set aside this decree on the ground that it 
had been obtained against him by fraud, 


-alleging that he had never been to Rangoon 


aaddid not execute the promissory note 
and that Raghunandan of his village who 
was an enemy of his had caused this 
false suit to be instituted and an ex parte 
decree obtained against him Part of his 
case was that he had never heard of the 
decree until it was executed againt him, 
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and that he had not received a summons 
showing that the suit had been instituted. 
He succeeded in establishing this case in 
the trial Court, the decree of which was 
upheld in first and second appeal. 

The present applicant Arjun Singh made 
two statements in the course of tnis pro- 
ceeding for which he has been prosecuted. 
Those statements are: ~ 

(1) Santokhi ne sammon nehin liya inkar 
kar dia. 
æl) Santokhi Rangoon crar pinch sal tak 
raha hai. 


Tne evidence for the prosecution was the 
statement of Santokni that ne had never 
been to Rangoon and toat ue had never 
been showa ine summons and tae circum- 
stantial evidence arising out of the proceed-. 
ings in which Santokni nad nad the fraudu- 
leat decree set aside. He was convicied 
by the Magistrate and the Sassions Jadge 
has gone into the matter fully and bas 
upueid the order. Tne case for the appli- 
caut which has been argued with force 
and ability by Mr. K, D. Malaviyais that 
the Courts were wrong iu accepting the 
testimony of one witness as the sole basis 
for a charge of perjury. A reference has 
been made in the firat place to the dictum 
of Lord Ooleridge in Ragina v. Yates (1): 
“Therule that the testimony of a single 
Witness is not eufficient to sustain an 
indictment for purjury is not @ mere 
technical rale but a rule founded on sub- 
stantial justice ; and evidence confirmatory 
of that one witness, in some slight particu- 


case Arjun, itis pviuted out, after making 
the statement inat Santokhi had been in 
Raogoon for four or five years, qualified 
this statement in cross examination by 
saying, “Am taur se ham ko malum hua 
ke Santokki bhi Rangoon gaya hai.” Tnas 
is to say is siatement that Santokui had 
gone to Rangoon was not based on personal 
knowledge but on a general rumour. Now, 
in considering whether the accused was 
guilty the Judge has found that the state- 
ment relating to Santokhi’s going. to 
Rangoon was definitely false and then has 
proceeded to find thatin consequence of 
that the statement relatiag to the service 
of summons, being a part of the same 
conspiracy, must also be definitely false. 
In regard to this last question, viz. whe- 
ther Santokhi had refused the summons 
ornot the only direct evidence in the 


(1) (1341) Oar, & Marsh, Rep, 132 at p, 189, 
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statement of Santokhi and 1 am asked to 
hold that it was legally incorrect to accept 
the statement of Santokhi in preference to 
that of the accused and to convict him of 
perjury in regard to this statement while 
as regards tne other statement in regard 
to Rangoon I am asked to hold that Arjun 
as a simple villager was unable to disting- 
ish between direct and hearsay evidence 
that he must be judged on the whole of his 
statement and that he never intended to 
convey to the Court that he had personal 
knowledge that Santokhi had been to 
Rangoon—in fact that he did not make a 
definitely false statement. 

The Bnglish Common Law in regard to 
perjury has been stated in the dictum (?) 
given above and it has been sought to 
fortify this by reference to a decision of 
this Court, viz., Abdul Aziz v. Tara Chand 
(2). In thisa Judge of this Oourt refused 
to sanction the prosecution of a person on 
the ground that it wasa pure question of 
oath against oath, and toat after going 
through the record he foand that there was 
no documentary evidenca waatever to sup- 
port the statement of the plaintiff against 
the defendant. 

+ Onthe otherhand Dr. Wali Ullah has 
pointed out that under s. 3 of the Indian 
Evidence Acta fact is said to be proved 
when after considering the matters before 
it the Oourt either believes itto exist or 
to consider its existence 80 -probable that 
a prudent man ought under the circum- 
stances of the particular case to act upon 
the supposition tnat 16 exists, and under s. 
134 no particular number of witnesses 
shall in any case be required for the proof 
of any fact. It seems to be clear, therefore, 
that this dictum of English Oommon Law 
isnot asafeguide for the Indian Courts, 
which are bound by the Statute Law. In 
the present case the Oriminal Oourts had 
Certain detinitely proved facts before them, 
viz, that Santokni had never been to 
Rangoon that a falsecase had been insti- 
tuted against him there, and that no 
summons relating to that case had been 
served upon nim in the Jaunpur District. 
‘They. had te consider the statements made 
by Arjun in relation to these proved 
facts. Now, asregards the first statement 
in which Arjun said that he had seen 
Santokhi refuse the summons it was not 
merely the statement of Santokhi against 
the statement of tne accused—as the Judge 
remarks 16 was not possible for the pro- 


(2) 19 A, 291; 4, W, N, (1897) 52, 
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secution toproduce any other direct evi- 
dence on the subject—nor isit a fair state- 
ment of the case that in considering the 
one against the other Santokhi must be 
held to have been a partial witness while the 
accused was not. Santokhi went into 
Court with all the weight of the decisions 
of the Oivil Courts behind hin—evidence 
of so convincing a kind that it could only 
be controverted, if it could be controverted 
at all, by the clear and direct statements of 
the witnesses on whom the Oourts placed 
the most implicit reliance, With regard 
to the other statement the argument is that 
Arjun did not pretend to have told the 
QOourt that the statement was based on 
personal knowledge but he did not escape 
responsibility entirely when he said that 
his knowledge was based on general remour. 
‘The Oourt was perfectly justified in consi- 
dering and indeed was bound to consider 
whether the statement that he had heard 
such a general rumour was a true state- 
mentor.not in deciding this point the 
circumstances that presented themselves 
were that Santokhi had never been to 
Rangoon and that a general rumour that 
Santokhi had gone to Rangoon was not one 
that could conceivably have arisen in Jaun- 
pur. The inference that the object of the 
witness in saying that Santokhi had gone 
to Rangoon or had been in Rangoon could 
only have been a dishonest one, and 
that the statement was one which he knew 
to be false or which he did not believe to 
_be true, was, therefore, a fair inference, 

This has been the view taken by both the 
Courts and I think it is the correct 
‘one, At any rate it is not possible, in my 
opinion, to displace it by relying on the 
argument that there is only the testimony 
of one man against another and that this is 
not a proper basis for a conviction for per- 
jury. The resultis that the application is 
dismissed. The applicant has been re- 
leased and must surrender to his bail, 

A Application dismissed. 
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ALLAHABAD HIGH COURT. 
Exgovution SECOND ApPgaL No. 400 
oF 1930 

- January 12, 1931. 

Present :—Mr. Justice Niamatullab. 
ABDUL WAHID—ATOTI0On-PUROHASER— 
APPLIOANT 
VETSUS 
B. RAMA KRISHNA-— OBJEOTOR AND 
BINDRA RAM—DercrEs HOLDER AND 
ANOTBER— JUDGMENT DEBTOR — 
Opposite Parry 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 89 
—Execution sale by Collector—Deposit in Collector's 
office, whether sufficient compliance with O. XXI, r. 89. 

It cannot be laid down as a general proposition 
that money deposited inthe Collector's office and not 
inthe Civil Oourt cannot under any ciroumstances 
be considered to be a depcsit made in Oourt within 


the meaning of O, XXI, r. 89, Civil Procedure Code, 
fp. 597, col. 2. 

Where a, sale in execution was held by the Col- 
lector onthe 20th July, the amount was deposited 
in the treasury on the 3rd August, intimation was 
sent by the Collector's office to the Civil Court on the 
12th August to the effect that the money had been 
transferred to the account of the Civil Court, and the 
Civil Court called upon the applicant to make a fur- 
ther payment and that was also made: 

Held, that the proceedings were tantamount to a 
tender made in the Civil Court and deposit in the 


treasury to the account of the Civil Court, within 30 
days. [ibid.] 


Fazl Rabv. Manzoor Ahmad (1), distinguished. 

Hxecution second appeai from s oecision 
of the District Judge, Ghazipur dated the 
12th December, 1929. 

Messrs. Gopi Nath Kungru and Tribhuwan 
Nath Agha. fcr the Appellants. 

Mr. K. Verma, for the Respondents. 

JUDGMENT.— Certain zemindari pro- 
perty belonging to the respondent Ohandri- 
ka Ram wasto be sold in execution of a 
decree of a Civil Court. The property was 
not ancestral, but Government revenue was 
payable in respect thereof, if it had been 
ancestral, the execution of decree itself 
would have taken place in the Oollector’s 
office. In case of revenue paying property 
which is not ancestral, execution proceed- 
ings have to take place in the Court which 
passed the decree but the sale has to be made 
by the Oollector. This is what happened. 
in the case before me, and the Collector 
sold iton the 20th July, 1929, declaring 
the appellant Abdu] Wahid as the suetion- 
purchaser for a sum of Rs. 700. On the 3rd 
August, 1929, Ram Krishna, the transferee 
of the judgment debtor deposited Rs. 735 
under O. XXI, r. 89, of the Oode of Civil 
Procedure, for payment to the decree holder 
andthe auction-purchaser and for setting 
aside the auction-sale, The sum included 
the decreidl among. together with 5° per 
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cent. on the purchase money ss compensea- 
tion to the auction: purchaser. On the 8th 
August, 1929, he applied to the Civil Oourt 
for sale being set aside under O. XXI, r.09, 
intimating that a sum of Rs, 735 had been 
already deposited. On the 12th August, 


1929, an intimation wes received by the - 


Civil Court from the Collector's office that 
the sum of Rs 735 deposited by Ram 
Krishna under O KAT, r. 89, had been 
transferred to the account of the Oivil 
Court. The office of the Civil Oourt re- 
quired Rem Krishna topy an additional 
sum of Rs, 7 for pounsdege, which hs paid on 
the 17th August, 1929. It should be noticed 
that all the dates so far mentioned fall 
within 30 days after the auction-sale. On 
the case coming up for disposal before the 
Munsif on the 7th September, 1929, the 
application under O. KAl,r, 89. was dismiss- 
ed, and the sale confirmed, the view taken 
being that the deposit required by the 
aforesaid rule should have been made in 
the Civil Court and not in the Oollector’s 
office. Reliance was placed on Fazl Rab v. 
Manzoor Ahmad (1). 

An appeal to the learned District Judge 
from the order of the first Court refusing 
to set aside the sale was successful, The 
auction purchaser has preferred the present 
second appeal questioning the correctness 
of the view taken by the learaed District 
Judge. 

A preliminary objection is taken by the 
learned Advocate for the respondent that 
no second appeal lies. Reference is made to 
s. 104 (2), Civil Procedure Oode, which, pro- 
vides that nosecond appeal shall lie from 
any order passed in appeal from an order. 
The argument assumed that the appeal to 
the lower Appellate Court was under O. 
XLIII, r. 147), i.e., an appeal from order. The 
learned Advocate for the appellant has, 
on theother hand, argued that in so far as 
an auction purchaser is @ representative 
of one of both of the parties to the suit, the 
question raised by the appeal is one under 
s. 47 of the “Civil Procedure Code and that 
an order passed on such application is a 
decree, He argues therefore, that the present 
appeal should be considered as a second 
appeal from a decree. 


Having heard the learned Oounsel on 
both sides on the merits, I prefer to 
dispose of the appeal not on the pre- 
liminary point raised but on the merits. 

It is not dieputed that Ram Krishna 
was compsteat to make an application 


(1) 45 Ind. Cas, 773; 40 A, 425;16 A. L.J. 433. 
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under O. XXI, r. 89, Civil Procedure Code. 
The only question on which the decision 
of the case hinges is whether the deposit 
made inthe Collector's office and not in 
the Civil Court was a good deposit for 
the purpose of an application under 
O.XXI, r. 89. Itis true that the rule re- 
quires the judgment-debtor, or any person 
deriving title from him, who desires to 
have the sale set aside on depositing the 
decretal amount and 5 per cent, on the 
purchase money, to deposit it in “Qourt”, 
which means “the Oourt executing the 
decree” and not the sale office. Under 
the peculiar circumstances of this case, I 
am of opinion that the ‘provisions of O.XXI, 
r. 89, were complied with. When a de- 
posit is made in a Civil Court, only a 
tender is filed in the Civil Oourt and the 
deposit in cash actually made in the local 
treasury. In this case money was actually 
deposited in the treasury on the 3rd August, 
1929. Besides the intimation sent by the 
Oollector’s office on the 12th August, 1929, 
to the effect that the money had been trans- 
ferred to the account of the Civil Court, 
the application under O. XXI, r. 89, con- 
tained an allegation of payment required 
by O. XXI, r. 49. The Civil Court called 
upon the applicant Ram Krishna to make a 
further payment of Rs, 7 which he did. 
The proceedings referred to are, in my 
opinion, tantamount to a tender made in the 
Oivil Gourt and deposit made in the 
treasury to the account of the Oivil Court 
within 30 days of the date of sale, The 
case of Fazl Rab v. Manzoor Ahmad (1), 
relied on by the Oourt of first instance, is 
easily distinguishable, The learned Judges 
who decided it in revision felt handicap- 
ped by the provisions of s.115 of the Oivil 
Procedure Code, which narrowed down the 
issue to the question whether the lower 
Court, in refusing to set aside the sale, had 
acted without jurisdiction, or failed to 
exercise its jurisdiction, or acted illegally 
or with material irregularity in the ex- 
ercise of its jurisdiction. They observed 
that “it was somewhat difficult to say 
whether the Court was not technically 
right in holding, unfortunate though the 
judgment-debtors may have been, in strict- 
ness that the money was not deposited in 
Court within 30 days or on the llth of 
November, which was the first date the 
Gourt opened. It was not until December 
following that the money was accepted in 
the Oivil Court by ordering the transfer 
of the deposit to the Civil Court account, 
It should be noticed that in that case the 
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money deposited in the Oollector’s office 
was not transferred to the account of the 
Oivil Court till long after the expiry of 30 
days from the date of the sale, In the case 
before me, as already mentioned, it was 
done within 30 days, Under these circum- 
stances, I do not think that Fazl Pab v. 
Manzoor Ahmad (1) is applicable to the 
case before me. Indeed, I think that that 
case is not an authority for the general 
proposition that under no circumstances 
money deposited in the ‘Collector's office 
and not in the Civil Court can be considered 
to bea deposit made in “Oourt” within 
the meaning of O. XXI, r. 89, Civil Pro- 
cedure Code, 

Tam clearly of opinion that the lower 
Appellate Court took a correct view of the 
case. I accordingly dismiss this appeal 
with costs, including Counsel's fee in this 
Court on the higher scale. 

Mr. Kunzru, who appears on behalf of the 
appellant, applies for leave to appeal under 
the Letters Patent. Having regard to the 
nature of the controversy, I think it is a fit 
case in which leave should be granted. I 
accordingly do so. 


A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
UASE No, 45 oF 1930 (OONNEOTED wiTH 
Exrourion First Appear No, 418 oF 1930, 
January 13, 1931. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Bennet. 

Chaube MADHO RAO—Appricant 


versus 
Rai Bahadur Chaube GUR 
NARAIN—Opposits PARTY, 

Civil Procedure Code (Act V of 1908), 8. 50, whether 
applies to civil death—'Dies' meani of. 

The word ‘dies’ ing, 50, Civil Procedure Code, is 
used in itsnaturalsense and does notinclude civil 
death, e. g., by becoming a sanyasi. [p. 599, col. 1.) 

Execution first appeal from a decision 
of the Sale Officer, Etawah, dated the 4th 
December, 1929 . 

Mr. R. K. Malaviya, for the Applicant. 
Mr. Baleshwari Prasad, for the Respond- 
ent. ` 


JUDGMENT. —These are two execu- 
tion appeals by one Ohaube Madho Rao 


whose objection to execution proceedings - 


has been dismissed by the lower Court, 


MADHO RAO V., GUR NARAIN. . 
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The facts are that a decree-holder Ohaube 
Gur Narain obtained two decrees for arrears 
of profit against one Chaube Binayak Rao, 
one of 22nd February, 1928, which had been 
taken up in appeal to this Court and another 
of 30th May, 1926, which was not taken- 
up in appeal, Subsequent to this ap- 
parently, the judgment-debtor Binayak 
became a sanyasi and on 18th August, 1928, 
he madean application to the Oollector 
asking that his son should be entered for 
all his property and accordingly mutation 
was granted in favour of his sons the pre- 
sent appellant Madho Rao. The decree- 
holder made an application on 20th July, 
1928, for the execution of the decree, that is, 
his application was prior to the applica- 
tion of the judgment-debtor forthesubstitu- 
tion of the name of his son on 23rd August, 
1928. The attachment was granted. On 
the 20th July, 1929, the appellant Madho 
Rao made an ‘application objecting to exe- 
cution on the following grounds. He stated 
in his objection that he was now the abse- . 
lute owner of the property in question and 
without his being made the heir of his 
father the execution proceedings could not 
proceed according to law and he claimed . 
that the property had been wrongly attach- 
ed. That objection has been dismissed by 
the execution Court on the grounds that as 
his father was alive it would be necessary 
for the property to be transferred by way o 
gift or by conveyance or by a decree of the 
Oivil Court. 

In appeal the learned Counsel has based 
his argument on s. 50 of the Civil Procedure 
Oode which states : 

“Where a judgment debtor dies before 
the decree had been fully satisfied, the 
holder of the decree may apply to the Court 
which passed it to execute the same against 
the legal representative of the deceased.” 
The learned Counsel was not quite certain 
whether his client would claim in the 
capacity of legal representative of his 
father or not but finally decided that he 
would adopt that position. The learned 
Gounsel sustained his argument by refer- 
ence to various well- known doctrines of 
Hindu Law to the effect that when a man 
becomes a sanyasi he becomes dead for 
purposes of succession and inheritance and 
the persons entitled succeed to his proper- 
ty. That doctrine, however, is. in regard to 
devolution of the rights of the person who 
becomes a sanyasi. The question before 
usis the converse and deals with the liabili- 
tié\of this person. Further, the question 
befor. usis one of procedure under the Civil 
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Procedure Oode. Now s. 50 uses the word 
“dies” apparently in its natural sense and 
there ia nothing in the rection o any other 
portion of the Code which indicates that 
this word is intended to irclude civil death. 
_Oivil death is in some ways different from 
natural death and learned Oounsel has not 
been able to show any authority for his 
proposition the civil death will come under 
s. 50 of the Civil Procedure Code, 

Further, in regard to this question we 
may observe that in the present. case it is 
not shown that on any definite date the 
judgment-debtor Binayak Rao did become 
a sanyasi, Learned Oounsel points to his 
application of 18th August, 1928, made before 
attachment in which he says that he had 
become a sanyasi, but no definite date is 
given and fromthe mere fact that he made 
that application it is clear that” he had not 
at that time ceased to take an interest in 
the affair of this material world and, there- 
fore, he cannot at thattime be said to have 
properly become a sanyasi to have under- 
genea civil death. 

We consider, therefore, that in the present 
case itis not proved that the judgment- 
debtor did become a sanyasi, wether before 
orafter attachment, or at all. These, we 
may mention are some of the difficulties 
which would arise if this doctrine of civil 
death were held to come under s. 50, but 
on the general point of law we consider 
that s. 50 is not intended to apply to the 
case of civil death and accordingly we dis- 
miss these appeals with coste. 

We note that in this case the uecree-holder 
does not admit the fact that the judgment- 
debtor has become a sonyasi and as observ- 
ed, it is not proved that he did become a 
sanyasi, : 

A. Appeals dismissed, 


ALLAHABAD HIGH COURT. 
Sgoonp Orvit APPEAL No. 1736 oF 1927. 
June 5, 1930. 

Present :—Mr, Justice Sen and 
Mr. Justice Nismatullah. 
NARAIN PRASAD AND OTHERS— 
PLAINTIFFS— APPELLANTS 
versus 
NARAIN SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. f 
Mortgage—Subrogation—Prior and puisne mortgages 
— Puisne mortgagee directed to pay prior mortgage— 
Failure to pay—Decree by prior mortgagee—Payment 


by puisne mortgagee to avert sale—Right to subrogation 
~—Subrogation—General principles. 
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A executed a simple mortgage to S in 1904. In 191? 
he executed another simple mortgage to P leaving the 
entiresum with P to pay off S. On the same day he 
also executed a usufructuary mortgage to the plaintifs 
and defendants Nos. 2 to 4for a period of 20 years. 
P did not pay S. S sued impleading plaintifs and 
defendants Nos, 2 to 4, obtained a decree and sold the 
property. The plaintiffs deposited the decretal 
amount and got the sale set aside and sued to recover 
the amount thus paid by enforcing the mortgage of 
S. A contended that the plaintiffs had agreed to dis- 
charge the mortgage debt of S and that as they did 
not fulfil their obligation and did not pay S till the 
latter brought a suit on his mortgage, obtained a 
decree and got the property sold, the plaintiffs had ne 
right to sue for the money so paid by them: 

Held, that the plaintiffs were not volunteers and in- 
asmuch asthe money was paid by the plaintiffs under 
grave necessity to protect their interest in the pro 
erty as usufructuary mortgagees, they were, sub- 
rogated to the right of S. [p. 603. col. 2. 

Subrogation operatesfor the benefit of a person who, 
being himselfa creditor discharges the claim of an- 
other who has a priority over him by reason of 
antecedence of liens and securities The creditor 
in such cases is not a stranger or a volunteer 
and he must be presumed to have discharged the 
incumbrance for safeguarding his own interest. [p. 
601, col. 2.) 

It cannot be laid down as a broad proposition that a 
puisne mortgagee who has undertaken to py off 
specific mortgages of prior datesis notentitled to the 
rights of the mortgagees whom he pays off. [p. 602, col. 


2. 
baijnath v. Murlidkar (3), doubted and distinguish- 
d 


ed. 
Gokul Das v. Puran Mal (9), Dinbandhu v. Jogmoyt 
09 and Ibrahim Hussain Khan v. Ambika Prasad 


(11), relied on. i , 
Where a mortgagee fails to perform his 


undertaking to discharge a debt due from the mort- 
gagor, the remedy of the mortgagor lies in suit for 
compensation against the defaulting mortgagee and 
notby specific performance of the agreement. [p. 
602, col, 2; p. 603, col. 1.] 

South African Territories v. Wallington (12), 
Hukam Singh v. Khunni Lal (13) and Phul Chand y. 
Chand Mal (14), referred to. w 

Second appeal from a decision of the 
District Judge, Farrukhabad, dated the 9th - 
of August, 1927, 

Dr. K.N. Katju, for the Appellants. 

Mr. Binod Behari Lal, for the Respon- 


dents. 


JUDGMENT.—This is an appeal from 
the decree of the learned District Judge 
of Farrukhabad affirming the decree of 
the Additional Subordinate Judge of the 
same place in a suit for enforcement of a 
lien. 

Narain Singh defendant No.1 owned a 
zemindari share in Mauza Mandal Shankar- 
pur, Pargana Bhojpur, in the District of 
Farrukhabad. On the Ist of August, 1904, he 
executed a simple mortgage deed in respect 
of the bulk of the aforesaid share in favour 
of one Sadko Rem for Rs. 500 ata certain 
rate of interest 

On the 19th of January, 1912, he exectued 
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a simple. mortgage-deed in favour of cne 
Pearaylal for Rs. 1,000 and left the entire 
sum with the mortgagee with the direction 
that the latter should pay the amount to 
Sadho Ram and redeem his mortgage On 
the same day, he also executed @ deed of 
usufructuary mortgage in favour of the 
plaintiffs and defendants Nos, 2 to 4 for 
Rs. 5,000 for a period of 20 years. The prop- 
erty mortgaged by these two documents 
was the entire interest of Narain Singh in 
Mandal Shankerpur. Peareylal did not pay 
Sadho Ram and the latter sued for enforce- 
ment of his mortgage on the 30th of Sept- 
ember, 1916, and obtained a decreeon the 
11th of January, 1917. Plaintiffs and de- 
fendants Nos. 2 to 4 were parties to this 
section. The decree was put into execution 
and the property was purchased at aucticn 
by Parsotam Singh defendant No. 7 and 
three others for Re. 2,900. The sale was 
Bet aside at the instance of the plaintiffs, 
who on the 18th of September, 1920, depo- 
sited in Oourt Rs 2925-6 8 which represent 
ed the decretal amount together with the 
legal penalty at the. rate of 5 per cent. 
Plaintiffs claim to recover from Narain 
Singh the aforesaid sum and Rs, 1,024.y-4 
on account of interest by enforcement of the 
mortgage lien in favour of Sadho Ram, 

Defendants Nos. 5 and 6 have been im- 
pleaded as puisne -incumbrancers of the 
mortgaged property. 

Narain Singh alone contested the suit. 
He denied the usufructuary mortgage set up 
by the plaintiffs and pleaded that the entire 
consideration had not been paid to him. 
The main defenée, however, was that Pearay- 
lal was merely a benamidar for the plaint- 
iffs under the simple mortgage, dated the 
19th of January, 1912, that the plaintifs 
had agreed to discharge the mortgage debt 
of Sadho Ram and that as they did not ful- 
fil their obligation and did not pay Sadho 
Ram till the latter brought a suit on his 
mortgage, obtained a decree and got the 
property sold, the plaintiffs had no right to 
sue for the money so paid by them. 

. Plaintiffs had denied all knowledge of 
Sadho Ram’s mortgage. This denial was 
foolish and false, Plaintiffs had also denied 
that Peareylal was their benamidar under 
the simple mortgage dated the 19th of 
January, 1912. 

The Oourt of first instance held that the 
usufructuary mortgage in favour of the 
plaintifis was duly executed by Narain 
Singh and that it was supported by con- 
sideration. A considerable portion of the 
judgment was devoted to the determination 
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of the question as to whether the plaintiffs 
were the real mortgagees under the simple 
mortgage, dated the 19th of January, 1912. 
The Court apparently considered this to be 
the crucial issue in the case and after elabo- 
rate reasoning arrived at the conclusion that 
the plaintiffs were the real mortgagees Peary- . 
lal being a mere benamidar:-for them. 
This finding was considered to be decisive 
as ia manifest from the following extract :— 
“ In view of the foregoing findings on issues 
Nos. 6 and 7, the plaintiffs must be teken 
to have paid what they had taken upon 
themselves to pay to Sadho Ram in connec: 
tion with his (Sadho Ram's) mortgage. In 
this view of the matter, they cannot recover 
the decretal money of Sadho Ram, nor have 
they (plaintiffs) gota right to sue.” It is 
difficult to follow the reasoning of the learn- 
ed Additional Subordinate Judge. The 
decretal amount was considerably in excess 
of what the plaintiffshad agreed to pay to 
Sadho Ram. In paying the decretal amount, 
the plaintiffscould not be ‘taken to have paid 
what they had takenupon themselves to pay to 
Sadho Ram.” The assumption of the Subordi- 
nate Judge is against settled facts and the 
conclusion is amazing. Assuming that the 
decretal amount had been paid in fulfilment 
of the contract with the defendant, why 
were not the plaintiffs entitled to sue for 
this money. No reasons have been given in 
support of this view, nor any authorities 
cited. But the above conclusion having 
been reached, the Subordinate Judge was 
justified, consistently with his view in dis- 
missing the suit. The plaintiffs appealed. 
They impugned the correctness of this de- 
cision and urged that they were by the rule 
of subrogation, clothed with all the rights 
of Sadho Ram. This contention was nega: 
tived by the Court below, which dismissed 
the appeal and affirmed the decree of the 
trial Court. 

The Appellate Court appears to have shar- 
ed the opinion of the first Oourt that the 
question whether Pearaylal was a benamidar 
for the plaintiffs was the vital issue in the 
case. It held on the evidence and was justi- 
fied in so doing that “ Pearaylal was the 
benamidar not only of the plaintiffs but also 
of their co-mortgagees.” 

It next addressed itseli to the question, 
whether the plaintiffs had acquired the 
rights ef Sadho Ram on the principle of 
subrogation. The answer was a clear nega- 
tive. We shall deal with the reasons in 
support of this view. 4 

The principle of subrogation, accord- 
ing to tae Oourt below would be applicable. 
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only where a puisne mortgagee pays off a 
prior mortgage in addition to some payment 
made by him to his mortgagor i 
versal rule of subrogation is subject to this 
exception ... .” ` 

The restriction imposed by the Court 
below upon the applicability of the rule 
does not appear fo us to be legitimate. It is a 
matter of common occurrence that the mort- 
gagee is directed by the mortgegor to re- 
deem a prior mortgage out of funds 
left in his hands and when the mort- 
gage is redeemed he is subrogated to 
the position of the prior mortgagee as the 
result of an agreement with sither the debt- 
or or the creditor. Thisindeed is one of 
the common instances of conventional sab- 
rogation, But as was pointed out in a not- 
able decision subrogation “is independent 
of any mere contractual relations between 
the parties to be affected by it, and is broad 
enough to cover every instance in which 
one party is required to pay a debt for which 
another is primarily answerable, and which 
inequity and conscience ought to be dis- 
charged by the latter.” There are certain 
well recognised limitations upon the rute of 
subrogation and theselimitationsare founded 
upon reason and principle. For instance 
there is the rule that there cannot be s par- 
tial subrogation by 4 partial discharge of a 
mortgage-debt. To allow subrogation in 
such cass would lead to obviously anomalous 
results which need not be enlarged upon. 
It is, therefore, settled law that subrog ation 
does not take place until the payment of the 
entire debt. Similarly,it is a settled prin- 
ciple that tbe mortgagor dischargiag & 
prior dent is not entitled to be subrogated 
to the rights and remedies of his creditor. 
Only such persons are entitled to the bene- 
` fit of the rule who discharges a debtfor which 
they are not primarily liable. The right is 
denied to the mortgagor, becavss in dis- 
charging aprior incumbrance created by 
himself, he merely performs his own obliga- 
tion to his creditor [Sat Narain Tewari v. 
Sheobaran Singh (1)}. It is also clear that 
undernormal conditions where the mortgagee 
employs an agent to clear a prior mortgage, 
the agent is not entitled to subrogation for 
the manifest reason that the agent cannot be 
eee with a higher right than his princi- 
pal. 

It is in each case a question of fact whe- 
ther a paymeut has been made by a -person 
asamere agent of the mortgagor or on his 
own account for the protection of his in- 
terest in the mortgaged property. 

“ (1) 11 Ind, Qas, 649; 14 O. L. J. 500. 
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Again, the right is never accorded to 4 
volunteer. The principle underlying legal 
subrozation is that a person claiming it had 
to pay the debt under grave necessity to save 
himself a loss, There is authority for the view 
that persons are not entitled to subrogation 
of any rights, where such alleged rights arise 
from their own tortious conduct. Where 
aruleof equity is sought to be invoked, 
the person who invokes it must come into 
Court with clean hands. The restriction 
imposed and the exception grafted upon 
the general rule does not come within the 
fold of any of the cases enumerated above. 

We have not the slightest hesitation in 
laying down the rule that subrogation 
cperates fer the benefit of a person who 
being himself a creditor discharges the 
claim of another person who has a priority 
over him by reason of antecedence of liens 
and securities. The creditor here, is not a 
stranger or a volunteer and he must be 
presumed to have discharged the incum- 
brance for safeguarding his own interest. 
It is settled rule of law that where a party 
only secondarily liable on an obligation 
created by his debtor is compelled to 
discharge it, he steps into tue shoes of the 
creditor, so that all the rightsand remedies 
which were available to the latter are 
available to him{[Gurdeo Singh v, Chand- 
rika Singh (2)]. 

2, It ignext argued that the plaintiffs 
having undertaken to discharge the mort- 
gage of Sadho Ram were not entitled to 
subrogation for the amount claimed for the 
following reasons :—(@) The money paid to 
satisfy Sadho Ram’s decree must be taken 
to be money belonging to the mortgagor. 
(b) The plaintifie in depositing the decretal 
amount must be taken to have acted as 
agents of Narain Singh (mortgagor). (c) 
Plaintiffs acted mala fidein not paying 
Rs. 1,000 to Sadho Ram. They were legally 
bound to pay the money and the interest on 
Sadho Ram's mortgage mounted up as the 
natural result of breach of engagement and 
laches on the part of the plaintifis 

The lower Appellate Court f.rits view of 
law,relies upon aruling of Burkitt, J., in 
Baijnath v. Murlidhar (3) 

The facts of that case were as follows:— 
Ghasi Ram bad mortgaged his property 
first to Lakshmi Chand for Rs. 500 on the 
27th of May, 1898, and next to Murlidhar on 
the l4tu of September, 1899, for Rs. 425, 
On 14sk April, 1900, he eold his equity of 
redempiloh to Baijnath for Rs, 1,000 and 

(2) 6. O. L. J.6llat p. 632, 

(3) 4A. L. J. 349. 
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left with the vendee the two sums of Rs, 580 
and Rs. 425 to be paid toLakshmi Chand and 
Murlidhar respectively. Baijnath paii off 
Lakshmi Ohand but did not pay Murlidhar. 
The latter sued on his mortgage. Baijnath 
contended that he was entitled to priority 
for having paid the mortgage of Lakshmi 
Ohand, Burkitt, J. held that Baijnath 
“ never gotinto the position of a person to 
whom s. 74 of the Transferof Property Act 
applies,.....He never became a mortgagee of 
the property ...... "But he paid that only as 
agent of his vendor, the mortgagor, to dis- 
charge the debt due to Lakshmi Chand by 
his mortgagor. The money did not come 
out of the appellant’s pocket, but it came 
from the mortgagor’s. This decision was 
upheld in Letters Patent Appeal No. 29 of 
1907, decided on the 4th of January 1908, 
In reaching his conclusion of law, Burkitt, 
dJ., follows an earlier decision of this Court in 
Tufail Fatima v. Bitola (4),in which the 
prior claim was said to have been discharg- 
ed by the plaintiff “as the mortgagor's 
agent,” A similar view was taken by 
Griffin, J. in Dalip Raiv. Benaik Rai (5). In 
Mohammad Sadiq v.Ghaus Mohammad (6) 
which was followed in Makhan Lal v. 
Nathi (7) the right to subrogation was 
negatived on the ground that the intention 
of the parties in affecting the sale was to 
wipe off the prior mortgages. A decision 
of the Oaleutta High Oourt proceeds on 
much the same lines Harshyon Chowdhari 
v. Shyamlal (8). l 

It may be remembered that it was 
obviously of the greatest advantage to the 
purchaser to retain the right of the prior 
mortgagee asa shield, if not as a weapon 
of attack and in the absence of any evidence 
to the contrary, a party should have been 
presumed to intend what was manifestly 
for his advantage. 

The facts of Baijnath’s case (3)are not 
parallel to the case now before us. Baijnath 
having purchased the property of Ghasi 
Ram, the purchase money belonged to his 
vendor. The whole of the purchase money 
having been leftin his hands to pay both 
the prior mortgagees, the initial intention 
was the complete extinction of both the 
mortgages It would have been monstrous 
and most inequitable to allow the purchaser 
to claim priority with reference to the 

(4)27 A. 400. 

5)2 Ind. Oas. 207;6 A.L J 549. 


(6) 7 Ind Gas, 200; 33 A. 201; 7 A. L. J. 914. 
(1) 74 Ind. Oas. 640; 21 A. L. J. 382; A. T. R.1923 


ll, 509. 
(8) 31}Ind. Qas. 22; 43 O. 69 atp 72; 22 O. L. J. 227; 
20 0. W. N. 601. 
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mortgage he had paid as against the other 
mortgagee whom hehad not paid in oe 

6 
decision was justified in view of the equities 
involved in the case 

We do not think that it was intended in 
Baijnath's case (3)'to lay down the broad 
Proposition tbat a puisne mortgagee who 
had undertaken to pay off specific mort- 
gages of prior dates was not entitled to the 
rights of the mortgagees, whom he paid off, 
If the case went to that length, we res- 
pectfully differ from that view, as we are 
clearly of opinion that such a view is 
fundamentally opposed to the principle of 
subrogation which we have discussed at 
some length and is not reconcilable with 
the pronouncements of the Privy Council 
ina number of cases, notably in Gokul 
Das v, Puran Mal (9) and Dinabandhu v. 
Jogmoyi (10) In the latter case, the 
mortgagor took a loan from a certain 
creditor, paid off two earlier mortgages with 
the money so advanced and executed a 
mortgage in favour of the creditor, who had 
advanced the money. The Privy Council 
held and held unhesitatingly that the 
subsequent mortgagee whose money was 
utilised in paying off the prior mortgages 
was entitled to priority with reference to 
those mortgages. In a more recent case 
[Ibrahim Hussain Khan v. Ambika Prasad 
(11)} when a third mortgagee in pursuance 
ofan agreement with the mortgagor, paid 
off the first mortgage, it was held that the 
third mortgagee had acquired priority over 
the second mortgagee, in respect of the 
first mortgage, discharged by him. 

In view of the law indicated above, the 
plaintiffs could not be deprived of their 
right of subrogation in the absence of 
proof of circumstances in supercession of 
the said right. The judgment of the Court 
below proceeds upon „a misappreciation. of 
the tenor and legal effect of the simple 
mortgage dated the 19th of January, 1912. 
The contract between the parties was one 
ofloan The mortgagees broke the contract 
and did not pay Rs. 1,000 to Sadho Ram as. ` 
had been agreed upon. Where the mort- 
gagees failed to perform their undertaking 
to discharge a debt due from the mort- 
gagor, the remedy of the mortgagor lay in ` 
suit for compensation againet the default- 


(9) 10 O. 1035. 

(10) 29 C. 154. 

(11) 14 Ind. Cas. 496; 9 A. L. J. 332; 11 M. L. T. 265; 
(1912) M. W. N. 367; 14 Bom. L. R. 280; 16 0. W. N. 
505; | OL J. 411; 22 M. L, J. 468; 39 gl A. 68 
(P. 0). 
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ing mortgagees and not by specifie per- 
formance of the agreement. Specific per- 
formance cannot be compelled, where com- 
pensation is the adequate remedy. The 
provision of s. 21 of the Specific Relief 
Act is clear and authorities are not wanting 
[ride South African Territories v. Wel- 
ington (12), Hukam Singh v Khunni Lal 
(13) and Phul Chand v. Chand Mal (14).] 

A contract to lend is not the same thing 
asa contract of agency. The mortgagees 
did not hold in their hands any money 
belonging to the mortgagor. No such 
money of the mortgagor was never applied 
towards the discharge of the debt due to 
Sadho Ram.. According to the finding of 
the Court below the plaiatifis had no inten- 
tion to abide by their contract and ths 
simple mortgagein the name of Pearaylal 
was merely a clever move on the part of 
Narain Prasad and Kam Dayal to draw in 
their toilsthe poor debt ridden mortgagor 
with a view to divesting him ultimately of 
his property. 

The mortgagor had some excuse in not 
carrying out the contract, inasmuch as the 
money left with him was insufficient to 
satisfy the entire claim of Sadho Ram. 
Sadho Ram has not been examined in this 
case and the Oourt below rightly observes 
that “itis impossible to speculate whether 
he should have accepted Rs. 1,000 if it was 
immediately offered to him.” By a partial 
tender of Sadho Ram's debt, the plaintifs 
would not have been entitled to all the rights 
and remedies available to Sadho Ram 
under his mortgage on the other hand they 
would have still continued liable to Sadho 
Ram for his unpaid amount. 

There is nothing on the record to show that 
the plaintiffs paid the sum of Rs, 2,925-6-8 
‘in pursuance of the contract contained 
in thesimple mortgage. The findings of 
the Court below on this point are incon- 
sistent and illogical. There isthe distinct 
finding that the plaintifis were guilty of 
breach of contract. It is manifestly clear 
that the sum deposited in Court was con- 
siderably in excess of the sum agreed to be 
paid to Sadho Ram, There was no warrant 
for the assumption that the payment was 
made in fulfilment of the contract with the 
mortgagor. 

The plaintiffs were impleaded in Sadho 
Ram's suit as puisne mortgagees. The 


a?) (1898) A. O. 309; 67 L. J. Q. B. 470; 78 L. T, 426; 
46 W.R. 545 


(13) 12 Ind. Oas, 952; 8 A. L. J. 1282. 
at? 30 A, 252; A. W. N. (1908) 105; 5 A. L. J. 
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decree was passed against them and they 
were liable to pay the decretal amount, if 
the mortgagor failed to pay. They paid 
Rs. 2,925-6-8 not from qualms of conscience 
for the non-fulfilment of their obligation to 
the mortgagor but they did so, because 
they intended to protect their interest as 
usufructuary mortgagees. Narain Singh 
may possibly have a remedy against the 
plaintiffs for their breach of contract but 
manifestly he cannot resist the present 
suit. The claim disclosed by the plaintifis 
was one for which Narain Singh was 
primarily liable. “The money was paid by 
the plaintifis under grave necessity” to 
protect their interest in the property as 
usufructuary mortgagees. The plaintiffs 
were, therefore, subrogated to the right of 
Sadhuram. 


We allow the appeal, set aside the 
decrees of the Courts below and decree the 
plaintiffs’ claim with costs throughout. 
Costs in this Uourt will include fees on the 
higher scale. 


A. i Appeal allowed. 


ALLAHABAD HIGH COURT. 
Szoonp Oivit Appeal No, 386 oF 1928, 
January 8, 1931. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet. 
kuru MANGNI RAM-SHEO RAM— 
PLaINTiFF—APPELLANT 
versus 
JAGAR NATH anp ANOTEEH— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 21,0. XLI, 
r. 2—Objection as to place of suing cannot be allowed 
in appeal unless failure of justice has been caused— 
Objection erroneously allowed—Interference in second 
appeal—Appeal—New plea—Point of law. 

nder s,21, Oivil Procedure Code, an Appellate 
Court hasno power to allow an objection as to the 
place of suing unlessthere has been a consequent 
failure of justice. . 

The ground that the lower Appellate Court erred in 
allowing such an objection as there had beenno 
proof of failure of justice is a point of law which 
may betaken in second appeal under the provisions 
of O. XLI, r. 2, Civil Procedure Code, even though 
it was not specifically set forth in the memorandum 
of appeal, ine 

Second appeal from the decision of the 
Additional Subordinate Judge, Basti, 
dated the 22nd December, 1927. 

Mr. J. P. Bhargava, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respond- 


ents. 
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- JUDGMENT.—This is an appeal from 
an order of the learned Additional Sub- 

ordinate Judge of Basti directing that a 

plaint should be returned to the plaintiff 

for presentation to the proper Oourt. By 

an error of Counsel in this Court the case 

has been presented in this Oourt as a regu- 

lar second appeal fromadecree. The facts 

are that the plaintiff who resided in Basti 

sent certain grain to Fyzabad, and that 

grain was sold by the defendants in Fyza- 

bad, and the plaintiff brought a euit in the 

Court of the Munsif of Basti for recovery 

of the price of the grain. One of the de- 

fences raised was that the Court in Basti 

had no jurisdiction to try the suit as the 

cause of action arose solely in Fyzabad. 

The learned Munsif held that this Court 

in Basti had jurisdiction to try this suit, 

because there wasa novation of contract 

on account of certain letters which subse- 

quently passed between the parties, The 

learned Munsif decreed the suit in part for 

the plaintiff. The defendants brought an 

appeal, and the lower Appellate Oourt held 

that these letters did not amount toa 

novation of contract and accordingly that 

the Munsif did not have jurisdiction and 

directed that the plaint should be returned 

for presentation to the proper Court. The 
plaintiff has come in appeal against this 
order. In the first place it was argued that 
the finding of the lower Appellate Oourt in 
regard to the cause of action not arising in 
Basti was incorrect, but this is a finding of 
fact and in second appeal it is not open to 
this Court to reverse that finding. We con- 
sider, therefore, that the order cannot be 
set aside on this ground, But a further 
ground was urged before us which was not 
taken in the memorandum of appeal, That 

ground is that under s. 21 of the Civil Pro- 

cedure Code no objection as to jurisdiction 

shall be allowed by an Appeilate Court 

unless there hes been a consequent failure 

of justice in the Oourt of first instance. 

We consider that this is a point of law 

which may be taken under the provisions 

of O. XLI, r. 2, although it was not specifi- 

cally set forth in the memorandum of 

appeal, and the learned Counsel for the 

‘respondents has stated that he does not 
desire any further time to meet this point 

of law. In the order in appeal of the lower 

Appellate Court there is no mention what- 

ever of any consideration of the question as 

to whether there was a failure of justice in 

the Court of first instance. We have care 
fully examined the judgment of the Jearned 

Munsif, and we do not find any indication 


RADHA KBISHNA V. RAM NARAIN. - oy 


131 I. O. 1931- 
in that judgment that there was any failure 
of justice on account of the trial being held 
in Basti instead ofin Fyzabad. These two 
districts are close together, and there is 
nothing on the record to which the learned 
Counsel for the respondents can point to 
indicate that the defendants were in any. 
way prevented from producing their wit- 
nesses or their other evidence on account 
of the trial being held in the Uourt of the 
Munsif of Basti. Accordingly we conclude 
that there was no failure of justice on 
account of this trial being held in the Court 
of the Munsif of Basti. A necessary in- 
gredient being absent as laid down by s. 21, 
the order of the lower Appellate Court, 
therefore, must be set aside. Accordingly 
we set aside that order, and we remand this 
case to the lower Appellate Court for dis- 
posal according to law on the other grounds 
of appeal. 


Objection has been taken by the learned 
Qounsel for the respondents that the appel- 
lant has incurred unnecessary costs in this 
Court by bringing the matter before this 
Court asa regular second appeal instead 
ofa first appeal from an order on which 
the Court-fee of Re. 2 only would be paid. 
The ` actual Oourt-fee paid amounts to 
Rs, 55-% The excess Court-fee of Rs. 53-8 
must, therefore, be paid by the appellant- 
plaintiff. In regard to the Rs. 2 balance of 
Oourt fee and other costs hitherto incurred 
in this Oourt and in the lower Appellate 
Oourts we direct that these costs shall abide 
the ultimate result in the case. 


A Order set aside; 
Case remanded. 


ALLAHABAD HIGH COURT. 
First Orvin APPEAL No, 429 or 1929. 
January 19, 1931, 
Present:—Mr. Justice Banerji and Mr. 
Justice King, 

RADHA KRISHNA, Minor, tarovea RAM 
NARAIN — PuaintTire—APPELLANT 
Versus 
RAM NARAIN AND OTHERS —DEFENDANTS— 
RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7 (iv) (0), Sch. II, 
Art. 17 (iii)}—Suit for declaration that decree is not 
binding on plaintiff, whether suit for mere declaration 

—Court-fee—Construction of plaint—Principles. 

A suit fora declaration that a decree is null and 
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void as against the plaintiff is a suit for a declaratory 
decree without consequential relief within the mean- 
ing of Sch. II, Art, 17 (iii), Gourt Fees Act, and the 
plaintiff isnot bound to pay ad valorem Court-fee on 


the valueof the subject-matter of the suit. [p. 606, 
cols, 1 & 2.] 


Shrimant Sagajirao v. Smith (2), Zinnathunnessa 
Khatun v. Girindra Nath Mukerji (3), Bagalu Sundari 
Debi v.Prosanna Nath Mukerji (å), Sri Sri Gokul 
Nath Jiu v. New Birbhum Coal Co. (5) and Tikait 


Thakur Narayan Singh v. Nawab Saiyia Dildar Ali 
Khan (6), followed. : 


Hakim Rat v. Ishar Das (10), not followed. 

Arunachalam Chetty v. Rangaswamy Pillai (7), 
Parvatibai v. Vishvanath Ganesh (8) and Deokali Koer 
v. Kedar Nath (9) and Noowooagar Ojain v. Shidhar 
Jha (11), distinguished, 

The question of Court-fee must be decided on the 
plaint and the decision is not affected by the ques- 
tion whether the suit is maintainable under s. 42, 
Specifie Relief Act, or by any action subsequently taken 
by the plaintiff to obtain an injunction otherwise than 
by amendment of the plaint. [p. 607, cols. 1 & 2] 

First appeal from a decision uf tho First 
Subordinate Judge, Oawnpoze, dated the 
23rd of October, 1929. 


Messrs, A. Sanyal and S. B. Johari, icr 
the Appellant. 

Messrs. Iqbal Ahmad, Gopi Nath Kunzru 
and Mansur Alam, for the Respondents. 


JSUDGMENT.—The suit which gives 
rise to this appeal was inetituted for sesting 
aside a compromise and a decree for money 
passed on the basis of the compromise. 

The plaintiff is a minor. Defendants 
Nos.2 to 4 are his brothers After their 
father’s death defendant No. 2, Gauri 
Shanker, executed promissory notes for 
‘Res. 75,006 in favour of Ram Narain defend- 
ant No, 1. Musammat Janki Kuar (de- 
fendant No. 5) and her three sons Manni Lal 
(defendant No. 3), Kanhai Lal (defendant 
No 4)and Radha Krishna (plaintiff) sued 
Gauri Shankar (defendant No. 2) for parti- 
tion of the joint family property. While 
the suit was pending Ram Narain (defend- 
ant No. 1) brought a suit No 53 of 1928 
against Gauri Shankar and his three bro- 
thers on the basis of the promissory notes. 
Both the suits were decided according toa 
compromise filed on the 8th of August, 
1928. Ram Narain’s suit was decreed in full 
against Musammat Jankee Kuar and her 
three sons. Gauri Shankar sarrendered his 
share in the family property in return for 
being absolved from liability in respect of 
Ram Narain’s claim, 

The plaintiff instituted the present suit 

‘ for cancellation of the compromise and the 
decree passed upon its basis, alleging that 

e was a minor and his interests were not 
‘protected by any validly appointed guar- 
dian ad litem, and that he is.not bound by 
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‘the compromise and decree which were 


obtained by fraud. He paid a Court- fee of 
Rs. lu only, as fora simple declaratory 
suit, although the suit was valued at 
Rs. 70,350 for the purpose of jurisdiction, 
Objection was made that the Gourt fee 
should be paid ad valorem on Rs. 70,350. 
The plaintif then applied to amend his 
plaint so that the prayer for relief should 
read as follows:—“It may b; declared that 
the petition of compromise dated the 8th 
of August, 1928, and the decree passed 
upon its basis in Suit No. 53 of 1923 are 
ineffectual and null and void as against the 
plaintiff, and that the plaintiff is not bound 
thereby.” 

The QOourt passed an order on the 5th 
September, 1929, that the plaint bs amended 
accordingly. We have, therefore, to consider 
the Court-fee payable on the plaint in its 
amended form. 

The trial Court held that the suit was in 
substance a suit to set aside the compro- 
mise and decres and that the plaintiff muss 
pay an ad valorem OCourt+fee on the money 
value of the decree which he sought to set 
aside, As the plaintiff failed to make good 
the deficiency of Oourt-fee the trial 
Oourt rejected the plaint under O. VII, r, 11 
(c), Uivil Procednre Oole. Henes this ap- 
peal . 

The question for decision ia whether the 
suit should be held to ne a suit “to obtain 
a declaratory decree where no consequen- 
tial relief is prayed” within the meaning of 
Sch. LL, Art. 17 (iii) or a suit “to obtain a 
declaratory decree or order, where conse- 
quential relief is prayed” within the mean- 
ing of s. 7 (iv) (c). No other provision of 
the Uourt Fees Act has been suggested as 
applicable to this suit. 

Prima facie the suit isto obtain a mere 
declaratory decree, No consequential re- 
lief, such as an injunction restraining Ram 
Narain from executing his decree against 
the plaintiff, is prayed for. The question 
seems !o be whether the plaintiff should be 
deemed to have prayed for consequential 
relief although he has not expressly done 
80, 

The rulings on this point are unfortunate- 
ly conflicting. Each side can support his 
conieation with judicial authority. 

Tae following rulings are cited by the 
plaintiff-appellant: 

Karam Khan v. Daryai Singh (1). This is 
a Full Bench decision. The suit was for can- 
cellation of a mortgage-deed. The order of 


(1) 5 A, 331; A. W. N. (1883) 55; 3 Ind. Jur. 53. 
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kind mentioned in s. 39 of the Specific Re- 
lief Act and was in the nature of a simple 
declaratory suit.” Five learned Judges con- 
curred in that view, wisnous giving any 
reasons. This omission is unfortunate asa 
decree for the cancellation of an instrument 
might well be held to be more than a simple 
declaratory decree, and a suit under 8. 39 is 
not a suit under Ohap. VI wnich deals with 
declaratory decrees. We should be bound 
by the ruling, if it were direcily applicable 
to the facts of this case, but, in our opinion, 
it can clearly be distinguished. In the 
present suita declaration of the invalidity 
of the pesition of compromise can hardly be 
regarded as a separate relief, because the 
compromise is embodied in the decree. We 
consider, therefore, taat tne suit should be 
treated, for the purpose of tne Uourt-fee 
as a suit for a declaration tnac tne decree is 
not bindiag upon tae plaintiff, A-decree is 
not an “instrument” within tae meaning of 
s. 39 and tne sait canoot -be neid to 
be a suit under s. 3¥. [ne ruling, tnerefore, 
only helps she plaina iadirectiy, ia so far 
as the cancellation of an instrument can pe 
considered analogous to a declaration that a 
decrea is not Dloulag upon tos plaintif. 
No decision of tais Uvare has bean cited 
waich 18 directly in point. 

Shrimant Sagajirao v. Smith (4) is a clear 
aucoority in the plainwii’s savour, It was 
held Goat & sait 10 wacen tae oniy prayer is 
for a declaration that a decrees was null and 
void ig a suit for a declaratory decree with- 
out consequential relief and Arc, 17 (222) is 
applicable. ` Tnis ease is on all fours wiin 
the case before us. 

This ruling was followed by the Oalcutta 
High Oourt in Zinnathunnessa Khatun v. 
Girindra Nath Mukerji (3) waich is also 
directly in point. Maciean, J., remarked: 
“(ne safest course in these cases is to as- 
certain what the plaintiff actually asks ior 
by his plaint, and not to speculate upon 
what may be the ulterior effect of nis suc- 
cess. 

Begalu Sundari Debi v. Prosanna Nath 
Mukerji (4) follows the above ruling and 
aiso clearly,supports the plaintiff's conten- 
tion. It may be noted that in tnat case the 
prayer was not merely for a declaration 
that a certain decree passed against the 

plaintifi was not binding upon him but 
also for setting aside the decree, In tnat 
respect it goes beyond the present case 

(2) 20 B. 736. 


(8) 30 Q. 788. 
(4) 35 Ind, One, 197; 21 O, W. N. 375, 
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and not for “setting aside” the decree as 
? against the plaintiff. weg 
'Ž aA similar view was taken in Sri Sri Gokul 
Nath Jiu v. New Birbhum Coal Co. (5). 
Tne Oourt observed that it was not within 
the province of the Taxing Officer “to see 
whether tie suit is properly framed, whether 
the plaintiff is entitled to the declaration 
asked for, or what would be the effect if the 
plaintif succeeds in obtaining a declaration 
as prayed ior.” 
-Tikait Thakur Narayan Singh v. Nawab 
Saiyid Dildar Ali Khan (6) also supports 
the plaintiit’s contention. Tne plaintif had 
prayed for a mere declaration of title. An 
Objection was raised that he should have 
paid a Uourt fee as in a suit for declaration 
of tithe and for possession. The Qourt ob- 
served:—“The question of Oouri-fee 
must ove decided on the plaint; and 
toough 16 is open to tne Oourt to saygthat 
the plaintiff nas really asked for a con- 
sequential reuef taougo ne has tried to 
conceal it by casting the reliefain a p&r- 
ticular form, it is not open to tne Oourt to 
say that the piainciff should have asked for 
a Consequential relief, and should have 
paid the proper fee asin such a suit. Here 
the plaintiff insists that itis not necessary 
for nim to ask for a consequential relief. 
Althougo he takes a risk in so insisting, in 
that ne is liable to have his suit dismissed 
under s. 42 of the Specific Relief Act if the © 
Oourt ultimately comes to the conclusion 
that it was open to him to ask for a con- 
sequential relief, ne 1s clearly entitled to 
nave the case made by nim in the plaint 
tried by tne Uoarts.” We coacar in this 
view. 

Now we have to consider the authorities 
cited oy the defendant-respondent, 

Tne weightiest authority is a Full Bench 
decision of the Madras High Qourt in 
Arunachalam Chetty v. Rangasawmy Pillai 
(7). ne suit was tora declaration that a 
mMorigage-decree was not binding on the 
planif and for an injunction restraining 
une defendant from executing the same. 
Is was held tnat the suit was for a declara- 
tory decree with consequential relief within 
tne meaning of 8. 7, cl. (sv) (c) of the Vourt 
Fees act. Upon tne facts of that case the 
correctness of the decision cannot be doubt- 


ifr Ind. Oas, 589; A. L R. 1924 Oal, 183; 27 0, Ws 
. 972. 


(6) 8U Ind, Uas. 544; 3 Pat. 915; 6 P. L. T.191; A.I. 


R. 19235 Pat. 210. 
(7) 28 ind. Uas. 79; 38 M, 922; 28 M. L, J, 118; (1915) 


M, W. N, 118;17 M, L, T. 154, 
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ed, as there was a prayer for an injunction 
which is clearly a prayer for a consequential 
relief. The present case is distinguishable 
upon the facts, as there is no prayer for an 
injunction or for any other form of conse- 
quential relief. The terms of the reference 
to the Full Bench, however, raised a ques- 
tion which was unnecessary for the deci- 
sion of the case, namely:—“ Whether a suit 
for a declaration that an instrument of 
mortgage or sale executed by the plaintiff 
or a decree thac has been passed against 
the plaintiff for.a debt is not binding on 
him, is a declaratory suit only.” ‘heir 
Lordships after reviewing the suthorities 
held that a suit of the nature indicated in 
the reference, which merely asks for a 
declaration, is nonetheless a suit for a 
declaratory decree with consequential relief 
within the meaning of cl. (iv) (e). Although 
this opinion is entitled to great weight it 
must be regarded as an obiter dictum. 
From the point of view of the fiscal autho- 
rities this decision seems unimportant, as 
their Lordships also held that tne plaintiff 
was entitled to put his own valuation on 
the relief claimed, and such valuation was 
conclusive. 

Parvatibai v. Vishvanath Ganesh (8) was 
a suit for a declaration that a sale-deed 
was fraudulent and for an order to have 
it cancelled and a copy sent to the Sub- 
Registrar. It was held that the suit was 
one in which there was a distinct prayer for 
consequential „relief. The Allahabad Full 
Bench ruling in Karam Khan v. Daryai 
Singh (1) was expressly dissented from. 
This decision is distinguishable as in the 
present suit there is no distinct prayer for 
conse juential relief and it is not a suit for 
the cancellation of an instrument under 
8. 39 of the Specific Relief Act. 

Deokali Koer v. Kedar Nath (9) was a 
suit for a declaration that a mortgage-deed 
was fraudulent and that a decree passed 
upon its basis had been fraudulently obtain- 
ed and that the mortgaged property could 
not be sold for the satisfaction of the decree, 
It was held that the suit was not of the 
nature contemplated by s. 42 of the Specific 
Relief Act and, therefore, was not a suit 
for a declaratory decree where no conse- 
quential relief is prayed, This view was 
confirmed by the fact that the plaintiff 
obtained an interim injunction restraining 
the defendant from executing the decree, 

We consider that the question of Gourt- 
fee must be decided on the plaint and the 

(8) 27 B. 207; 6 Bom, L, R, 1125. 

(9) 15 Ind. Oas. 427; 39 O. 704; 160. W, N, 838, 
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decision is not affected by the question 
whether the suit is maintainable under 
8.42 or by any action subsequently taken 
by the plaintiff to obtain an injunction 
otherwise than by amendment of the plaint. 

Hakim Rai v. [shar Pas (10) is directly 
‘in point, The plaintiffs sued for a declara- 
tion that a decree obtained against them 
was based on fraud and was not enforce- 
It was held that the substance and 
not the language of the plaint is to be look- 
ed at and that the suit must be deemed to 
be a declaratory suit in which consequential 
relief is prayed. We doubt whether this is 
a correct method of interpreting 4 fiscal 
Statute. ; 

The ruling in Neewooagar Ojain v. 
Shidhar Jha (11) is distinguishable as it 
was a suit under s. 39 for the avoidance 
of a registered deed of gift. The for- 
warding of: a copy of the decree to the 
registration office was held to amount to 
consequential relief. 

The foregoing review of relevant deei- 
sions shows aconflict of judicial opinion 
without any clear preponderance on one 
side or the other. We hold that the Oourt- 
fee must be decided on the plaint. The 
plaintiff asks for a mere declaration. He 
studiously avoids asking for any conse- 
quential relief. The suit as framed, there- 
tore, is clearly “to obtain a declaratory 
decree wherə no consequential relief is 
prayed.” We are not concerned at the pre- 
sent stage with the question whether the 
suit is of the nature contemplated by s. 42 
or whether the Oourt will refuse to grant 
a mere declaration on the ground that the 
plaintif has omitted to ask for further 
relief, such as au injunction restraining the 
decree-holder from executing the decree, or 
whether the plaintiff has applied for stay 
of execution or whether a mere declaration, 
if granted, will serve any useful purpose. 
Fiscal Statutes must be strictly construed. 
If the plaintiff chooses to take the risk of 


asking for a mere declaration without conse- 


quential relief ne is, in our opinion, at 
liberty todo so under Art. 17 (iii) upon 
payment of a fixed Uourt fee of Rs, 10, 
When he has carefully refrained from ask- 


-ing for consequential relief we do not 


consider that he should nevertheless be 
deemed to have asked for cousequential 
relief, This would be doing violence to 
the language of s. 7 (iv) (c) We hold that 


(10) 102 Ind, Oas. 46; 8 Lab. 531; 9 Lah. L. J, 400; A. 
I. R.1927 Lah. 499; 29 P. L. R. 602. 
(11) 45 Ind, Oas. 238; 3 P, L, J, 194. 
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the plaint, as amended, is sufficiently stamp- 
ed, 

We, therefore, allow the appeal, set aside 
the decree of the trial Court and direct that 
Court to dispose of the suit according to 
law. - A 

The appellant will have his costs of this 
appeal, Costs in the Oourt below will 
abide the result. 

Appeal allowed. 


A 


ALLAHABAD HIGH COURT. 
Lerrers Parent APPBAL No. 133 oF 1929. 
December 12, 1929, 

Present :—Mr. Justice Mukerji and 

. Mr. Justice Bennet, 
SALAMAT KHAN AND ANOTAER— 
`  DEFENDsNTS—APPELLANTS 
versus 
BHAGWAT alias PUTTAR AND OTHERS 
— PLAINTIFF9— RESPONDENTS. 
Hindu Law—Alienation—Legal necessity—Burden 


of proof—All adult members joining in, deed—Burden, 


whether shifts. 

Although the fact that all the adult members of a 
family joined in the execution of a deed of transfer 
is sufficient to supply any lacuna that may exist in 
the evidence of legal necessity, that fact alone cannot 
supply the evidence of legal necessity when there is 
no evidence of legal necessity on the record. 

Balvant v. Babaji (1), Sarab Sukh Das v. Ram 
Prasad (2), referred. to. | i 

Letters Patent appeal against the judg- 
ment of Mr. Justice Dalal, dated the 9th 
January, 1929. 

Messrs. Iqbal Ahmad and Mansur Alam, 
for the Appellants. 


JUDGMENT.—This is a Letters Patent 
appeal. The plaintiff sued in 1925 to set 
aside a sale-deed executed on 24th October, 
1914, by thefatherand grandfather of the 
plsintifis who were at that period minors. 


+ 


SALAMAT KHAN: V, BAIGWAT. 


The sale-deed purported to be for Rs, 3,550, - 


The plaintifis allege that the ssle-deed was 
not for legal necessity. The Qourt of first 
instance decreed the suit unconditionally. 
The lower Appellate Court reversed that 
decree and made the decree in favour of 
the plaintifis conditional on the payment 
by plaintiffs of nearly all the ssle considera- 
tion. In second appeal, a learned Judge of 
this Court has restored the decree of the 
Court of first instance. 

The case deals solely with the question 
of burden ‘of proof of legal necessity. The 
aglo consideration, according to the sale- 
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deed, consisted of Rs. 1,600 cash before the 
Sub-Registrar, Re. 200 paid to one Babban 
Lai and Rs. 1,432 to be paid between the 
years 1915 to 1918. It was found that the 
latter amount of Rs. 1,432 was not in fact 
paid and this is admitted. Babban Lal was 
produced for the defendants in regard to 
the payment to him but he did not show 
that it was for any legal necessity existing 
at the date of sale and his evidence was not 
believed by the trial Court. The lower 
Appellate Court did not allude to Babban 
Lal proving legal necessity and, therefore, 
that Ovurt did not rely on his evidence for 
that purpose. 

The lower Appellate Court based its 
judgment largely on the fact that the sgle- 
deed was executed by all the members of 
the family who were then adults and then 
stated: “Looking at this fact from the 
common sense pointot view, Ithink it raises 
a strong presumption that the deed in ques- 
tion was executed for consideration and 
for legal necessity. - In view of this fact and 
the presumption arising from it, I think 
the onus in the case before us shifted to 
the plaintiffs respondents and we have, 
therefore, to sae whether the evidence pro. 
duced on their behalf rebuts the presump- 
tion and discharges the onus,” 

The lower Appellate Court then consider- 
ed that the plaintiffs had failed 
to discharge that onus and, there- 
fore, legal necessity was proved. The 
learned Judge of this Oourt did 
not agree with this view of the law, 
Oertain rulings have been .produced, 
such as Balvant v. Babaji (i) and Sarab Sukh 
Das v. Ram Prasad (2), but we consider 
that although the fact that all the adult 
members of a family joined in the execution 
of a deed of transfer is sufficient to supply 
any lacuna that may exist in the ‘evidence 
of legal necessity, that fact alone cannot 
supply the evidence of legal necessity when 
there is no evidence of legal necessity on 
the record. Accordingly, asin the present 
case, the lower Appellate Court relied sole- 
ly on this presumption and the evidence of 
Babban Lal has not been believed, we con- 
sider that the judgment of the learned 
single Judge of this Oourt was correct. 
We, therefore, dismiss this Letters Patent 
appeal. 


A. Appeal dismissed, 
(1) 8 B. 602, ; 
= 78 Ind. Cas. 1018 at p. 1019; 46 A, 180; A.L R, 

1924 All. 357. 
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MADRAS HIGH COURT. 
Szconp Orvit APPRAL No. 924 or 1926. 

December 5, 1929. 

Present :—Mr. Justice Ourgenven. 
KARRI ADEYYA AND 0THERS— 
DEFENDAaNTS—APPELLANTS 
versus 
TAMMALAMPUDI GOVINDU anp 
OTHERS— PLAINTIFF3— RESPONDENTS. 

Hindu Law —Guardianship—Alienation by de facto 
guardian—Validity—Alienation by guardian of 
widew—Renewal by widow—Suit to set aside aliena- 
tion—Limitation—Limitation Act (IX of 1908), Sch. 
I, Art. kh > 

Under the Hindu Law alienation by a de facto 
guardian, even without legal necessity is not void 
but only voidable. [p. 609, col. 2. 

The guardian of a minor Hindu widow executed a 
mortgage in 1906. The widow, after coming of age 
effected another mortgage in renewalof the earlier 
one in 1913. The reversioners sued for a declara- 
non that the alienation of 1913 was not binding on 

em : 

Held, that inasmuchas the mortgage of 1906 by the 
widow's guardian was only voidable and not void, 
the plaintiffs hadto seek for a declaration that the 
prior mortgage of 1906 was also not binding on them 
and the suit was, therefore, time-barred. [p. 609, col. 
12 610, cols. 1421 

eetharamamma v. Appiah (3), Ramaswami v. 
Kasinatha (6) and Papassi Ram v, Raja Ram (9), 
relied on. ; 

Thayammal v. Kuppanna Koundan (1), Hussein v. 
Rajaram (7) and Mohadeo v. Somaji (8), not followed. 

Mata Din v. Ahmad Ali (2), Hrulandi Thevan v. 
Subramania Aiyar (4) and Chinna Alagumperumal 
goraya v. Vinayagathammal (5), distinguish- 
ed.. 
Second appeal against a decree of the Sub- 
Judge, Narsapur, in A. S. No. 137 of 1924, 

Mr. K Kameswara Rao,for theAppellants. 

Mr. V. Govindarajachari, for the Respond- 
ents. 

JUDGMENT.—The question primarily 
arising in this second appeal is one of 
limitation. The reversioners sue for a 
declaration that the widow's alienation 
is not binding on them after her lifetime, 
There were two mortgages of the same 
property. The first was effected during 
the widow's minority by her mother, ad- 
mittedly a guardian defacto, by Ex. 2 in 
1906. ‘The second (Ex, 
was by the widow herself, after she came 
of age in 1913. I think that if Ex 2 is 
only voidable, and not void, the plaintiffs 
must seek their declaration with regard to 
it, just as though it had “been cxecuted by 
the widow herself, end that it is not enough 
to obtain a declaration only with regard 
to the later mortgage. Their learned 
Advocate has endeavoured to reason that, 
even if so,time will not run against his 
clients until either the widow ratifies or 
the time allowed her to avoid her guardian’s 
act has expired, but neither on principle 
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609 
nor upon any authority shown fo me dol 
feel disposed to accept this view. If Ex. 
2 evidences a valid transfer until avoided, 
the reversioners had a cause of action, 
irrespective of what the widow might do, 
as soon as it came into existence, 

The case mainly relied on as authority 
for the view that an alienation by a de facto 
guardian, and unsupported by necessity, 
is void, is Thayammal v. Kuppanna Koun- 
dan (1), After holding that a paternal 
aunt is not a natural guardian, Sadasiva 
Aiyar, J, observes that, therefore, her 
alienation need not be set aside, and that 
Art, 44, Limitation Act, does not apply. I 
infer that he would regard such an aliena- 
tion as void, but the view is unsupported 
either by discussion or by reference to 
case-law. The observation with regard to 
Art. 44 is derived from the Privy Coun- 
cil judgment in Mata Diny. Ahmad Alt 
(2), but that case was decided upon 
Muhammadan Law which unlike Hindu Law 
does not recognize ade facto guardian. It 
appears doubtful, therefore, whether it is 
good authority for the proposition, and 
in any case it does not follow that because 
Art, 44 may be inapplicable, the transaction 
would be void. Its applicability dependa 
in the first place upon the construction to 
be placed upon the word “guardian” in it. 
The cases relating to Muhammadans have 
received some notice in Seetharamamma 
v. Appiah (3), where it was held that an 
alienation by the de facto guardian of a 
Hindu minor was valid if for neceesity, 
and if not for necessity was voidable only, 
so that it could be ratified by the minor 
on attaining majority, It has been said 
that this was not really the question 
before the Bench but that is not so be- 
cause both the learned Judges hold that 
apart from necessity there was ratification 
by the minor on attaining age in the 
case of one of the sales. The case is, there- 
fore, clear authority for the proposition, 
It was followed by Odgers, J., in Erulandi 
Thevan v. Subramania Aiyar (4). In Chinna 
Alagumperumal Karayalar v. V inayagatham~ 
mal (5) it was found that the alienation 


(1) 26 Ind. Oas. 179; 38 M. 1125; 27 M. L. J. 285, 

(2) 13 Ind. Oas, 976; 34 A.213; 39 I. A. 49; 16 O. Wy 
N. 338; 11 M. L., T. 145; (1912) M. W. N. 183; 9 A. L, J^ 
215; 15 0. L. J. 270; 14 Bom, L, R. 192; 15 0. O. 49; 23 
M. L. J. 6 (P. O.). 

(3) 92 Ind. Cas. 827; A. I. R. 1926 Mad. 457; 49 M, 
768; 23 L. W. 285; (1926) M.W. N. 238; 50 M. L. J 


659. 

(4) 97 Ind. Oas. 611. 

(5) 117 Ind. Oas. 731; A, I. R.1929 Mad. 110; 55 M, 
L. J. 861; 29 L. W. 6, 
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was effected by a person who was not even 
a de facte guardian so that it was void ab 
initio, There is an obiter dictum that it 
is well settled that the powers of ade facto 
guardian are the same as those of a lawful 
guardian under the Hindu Law and 
authority is cited for the proposition, The 
same judgment, however, contains the re- 
marks thatthe unauthorized or improper 
alienation of a minor’s property by a de 
facto guardian need not be set aside, 
which I cannot reconcile with the other 
view. The question in Ramaswami v, 
Kasinatha (6), to which I was a party, was 
rather the effect of an alienation by a de 
facto guardian which was supported by 
necessity, and we held that in such a case 
the de facto guardian waa in the same 
position asa de jure guardian. We reach- 
ed this conclusion on a general survey 
of the de facto guardian's powers, though 
it is true that the effect of an alienation 
unsupported by necessity had not to be 
pronounced upon, 

It appears to me that such authority as 
is furnished by decisions of this Oourt is 


perceptibly in favour of the view that such’ 


an alienation ie voidable snd not void. 
Two cases decided by the Judicial Oom- 
missioner, Nagpur, Hussein v. Rajaram (7) 
and Mahadeo v. Somaji (8) are against it, 
but they do not take. into consideration 
the difference between Muhammadan and 
Hindu Law upon this subject. In a 
Lahore case, Papassi ` Ram v. Raja Ram 
(9), it was held that under Hindu Law a 
de facto guardian's alienation was not void, 

It a de facto guardian, equally witha de 
jure guardian, can alienate for necessity, it 
is not very easy fo perceive why, if not sọ 
supported, the one should be only voidable 
and the other void. Even to alienate for 
necessity connotes some power to deal with 
the property and indeed not only is such a 
power recognized in a de facto guardian 
but the view seems to be that to all such 
dealings no distinction can be drawn be- 
tween the powers of the two classes of guar- 
dians. Iam at least justified, I think, in 
laying it upon the party aeserting that an 
alienation while voidable in the one’ case is 
void in the other, to establish his proposi- 
tion, and this he has not succeeded in doing 
to my satisfaction. Iconclude accordingly 
that the plaintiffs had to attack tke prior 


(6) 108 Ind, Oae. 529; A, I. R. 1928 Mad. 226; (1927) 
| W.N, 356. 
(7) 26 Ind. Oas, 813; 10 N. L. R,133. 


(8) 99 Ind. Ogs. 1050; A. I. R, 1927 Nag. 145. 
(9) 115 Ind. Oas. 417; A. I, R. 193@ Lah, 136, 
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mortgege of 1906, and, therefore, that theit 
suit is time-barred. 

Thesecond appeal is allowed and the 
plaintiff's suit dismissed with costa to de- 


fendants Nos. 2 to 6 throughout. 
A, Appeal allowed. 


MADRAS HIGH COURT. 
O1vit APPBAL No. 213 oF 1927. 
November 25, 1930. 
Present :—Mr. Justice Reilly and 
Mr, Justice Anantakrishna Ayyar. 
Upadrasia VENKATALAKSHMAMMA— 
APPELLaNT 


VETSUS 
GARIKIPATI SESHAGIRI RAO— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 48,0. XXII, 
r. 12—Executton proceedings—Death of „judgment- 
debtor—Fresh application, whether necessary—Sub- 
stitution of legal representative, legality of—Applica- 
tion for substitution more than 4 12 years after decree, 
maintainability of. i 

The decree-holder is entitled, when his judgment- 
debtor dies in the course of execution proceedings, 
to bring on record the judgment-debtor's legal re- 


. presentative in the execution proceedings already 


initiated. It isnot necessary to present a new execu- 
tion petition. Therefore, where an application for 
execution is duly filed within 12 years of the date of 
the decree and the judgment-debtor dies during the 
pendency of the application, his legal representative 
can be brought on the record even after the expiry 
of 12 years from the date of the decree. Section 48 
of the Civil Procedure Code, which bars fresh appli- 
cations for execution made more than 12 years from 
the date of the decree,is not applicable tosuch a 
case. [p.6il, col. 1; p. 615, cols. 1 & 2,] 

Purshotam, v, Rajbai (4), Bhagwan Das v, Jugal. 
Kishore (5),J agattari Dasi v. Rakhal Chandra Tewary 
(6) and Ramanathan Chettiar y. Ramanathan Chettiar 
(7), followed, 

Sundayee Ammal v, Krishnan Chetty (2) ard Jang 
Bahadur v. Bank of Upper India Ltd. (8), referred 
to. 

Palaniappa Chettiar v. Valliammai Achi (1), dissent- 
edfrom. 

Section 48 of the Civil Procedure Oode would apply 
only when a fresh execution petition has to be 
filed, and not when an execution applicationis made 
in a pending execution petition. [p. 620, col. 2.] 

Appeal against an appeliateoraer of the 
Sub-Judge, Bapatla, dated the 3rd January, 
1927, 

i Mr. P. Satyanarayana Rao, ior the Appel- 
ant. 

Mr. T.V. Venkatarama Ayyar, for the 


Respondent, 
JUDGMENT. 
Reilly, J.—In this csse a decree was 
obtained by the plaintiff for money against 
one Ramachandrayya on 29th February 
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4912. Aftera number. of other execution- 


petitions eventually a petition, E, P. No. 125 
of 1924, was put in for execution of the decree 
against Ramachandrayya on 18th February 
1924. In the course of those proceedings 
it came to light that Ramachandrayya had 
disappeared seven or eight years earlier, 
and, therefore, it was presumed that he was 
dead, The decree holder in those circum- 
stances wished to prosecute the same exe- 
cution petition against Ramachandrayya’s 
widow as his legal representative and put 
in an application E. A. No 543 of 1924 for 
that purpose on 5th July 1924. It will be 
seen that that application to treat the 
widow as Ramachandrayya's legal repre- 
sentative was put in more than 12 years 
after the date of the decree. It was con- 
tended that on account of that lapse of 
time s. 48, Civil Procedure Code, prevented 
the execution against the widow continu- 
ing. The widow took some other objectiona 
to the execution in the District Munsif's 
Court. The District Munsif overruled them 
all, She then went on appeal to the Subor- 
dinate Judge, who disposed of two of her 
contentions, including this one that execu- 

' tion was barred bys. 48 of the Code, and 
dismissed her appeal. She has, therefore, 
come to this Qourt on second appeal. 

Thecontention before us is thatin exe- 
cution proceedings, if the judgment-debtor 
dies while the proceedings are pending, 
no legal representative of the judgment- 
debtor can be brought on record in those 
proceedings, but a new execution petition 
has to be presented. It is argued that in 
the Oode there is no procedure for adding 
the legal representative of the judgment- 
debtor in the course ofan execution peti- 
tion. If thatis so, then Ramachandrayya's 
widow could not be added in E, P. No, 
125 of 1924, which was launched against 
Ramachandrayya himself, and by the time 
the application was made td take proceed- 
ings against the widow in E. A. No. 543 of 
1924, it was too late to start anew execution 
petition because 12 years from the date of 
the decree hed elap3ed. It will be sesn 
therefore, that, unless the docree-holder 
is entitled, when his judgment-debtor dies 
in the course of execution proceedings, to 
bring on record the judgment debtor's 
legal representative in the execution pro- 
cesdings already initiated the decree-holder 
in this case must fail, 

It may ba noticed that the general prin- 
ciples of the Oivil Procedure Oode are 
that, if a party can take proceedings 
against another person and that person 
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dies, the remedy does not lapse but pro- 
ceedings may be taken against the dead 
person’s representative. Section 146 of the 
Code lays down that “save as otherwise 
provided by this Code or by any law for 
the time being in force, where any pro- 
ceeding may be taken or application made 
by or against any person, then the pro- 
ceeding may be taken or the application 
may be made by or against any person 
claiming under him.” 

So far as suits are concerned, some, of 
course, lapse with the death of the defend- 
ant and the rightof suit does not survive; 
but in the majority of cases this is not so. 
And, if a decree has been made, s. 50 of the 
Oode provides: “Where a judgment debtor 
dies before the decree has been fully satis- 
fied the holder of the decree may apply to 
the Court which passed it to execute the 
same against the legal representative of the 
deceased.” 

In such cases the personal remedy is 
gone, but the remedy against the judg- 
ment-debtor’s estate remains. Now it can- 
not be denied, I think, that the practice in 
the Oouris of this Presidency and, I believe, 
of the rest of India for many years has 
been to allow the legal representatives of 
deceased judgment debtors to be brought 
on record in subsisting execution petitions 
and to allow those petitions to be prosecut- 
ed against the estate of the judgment- 
debtors represented by the legal represen- 
tatives so brought on. But it is urged for 
the appellant, Ramachandrayya’s widow, 
that the only machinery provided by the 
Code for bringing legelrepresentativeson the 
record is to be found in O. XXIL. Rules 3 
and 4 of that Order provide for bringing on 
record representatives of plaintiffs or de- 
fendants who die in the course of a suit in 
order that the suit may be prosecuted by or 
against the representatives toa finish and 
r. 11 of that Order applies that procedure to 
appeals. Then at the end of the Order there 
is r. 12, which says that nothing in rr. 3 or 4 
shall apply to execution proceedings. As 
Mr. Satyanarayana Rao has pointed out for 
the appellant, those rules were considered 
by Ooutts Trotter, O. J, and Ourgenven, J. 
in Palaniappa Chettiar v. Valliammai Achi 
(1) in which they decided that the legal 
representative of a decree-holder who has 
died during the pendency of an execution 
petition filed by him cannot be substituted 
in his place in the execution petition and 


(1) 99 Ind. Oas. 627; A. L R. 1927 Mad. 184; 50 M, 
1; 51 M. L. J. 745; (1926) M. W. N. 981;25L. W, 
54, 
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be allowed to continue it, but that he must 
start a new execution petition if that is 
available. That result was reached by the 
learned Judges by interpreting the rules of 
O. XXII. As I have said, it is in conflict 
with the long-established practice of the 
Oourts of this Presidency; and it will be 
seen that the decision involves some very 
awkward, inconvenient and even unjust 
consequences. 


If an execution petition is in progress 
and an attachment has been made, and then 
the judgment-debtor dies, according to the 
principle adopted in Palaniappa Chettiar v. 
Valliammai Achi (1), that petition comes 
to an end and the attachment must go. The 
accident that the judgment-debtor has 
died may, therefore, throw a most serious 
obstacle in the way of a diligent decree- 
holder. Inthe same way persons. who have 
come into those execution proceedings for 
rateable distribution in a proper way may 
be entirely defeated. And, if the decision 
is pressed to its logical conclusion, when a 
judgment-debtor dies during the pendency 
of execution proceedings which have been 
taken on appeal or second appeal, the result 
will be that the whole proceedings fall to 
the ground and even at that late stage a 
new execution petition has to be started. 
It happened that soon after the decision in 
Palaniappa Chettiar v. Valliammai Achi 
(1) the question whether it could be extend- 
ed fo sppeals in execution matters came 
before Wallace and Tiruvenkatachariar, JJ., 
in Sundayee Ammal v. Krishnan Chetty (2), 
and although they did not definitely say 
they disagreed with the decision in Pala. 
niappa Chettiar v. Valliammai Achi (1) 
they indicated, if I may say so with res pect, 
something very like it, and at any rate they 
refused to extend its principle to appeals 
in execution matters, And again, in cases 
such as the one before us, if a decree- 
holder were properly and legally prosecut- 
ing the execution of hia decree by a peti- 
tion put in near the end of the twelve 
years allowed by e. 48 of the Code, then 
by the accident of the judgment-debtor 
dying a day alter the twelve years expired 
he for no fault of his own would ke entirely 
defeated. Those are very curious resulte; 
to my mind unreasonable and unjust re- 
sults. It is not clear whether they were 
before the minds of Oonutts-Trotter, O. J. 
and Ourgenven, J, when they decided 


` (2) 110 Ind. Cas. 662; A.I. R. 1928 Mad. 772; 51 M. 
rite (1928) M. W. N. 385; 28 L. W. 351; 55 M. L, J. 
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Now, is there any reason why legal re- 
presentatives should not be brought on 
record in execution petitions? No reason 
has been suggested in the arguments be- 
fore us; no justification for making the 
law in that way. Ifthat is the law, what 
has been suggested for the appellant ib 
effect is that it is a strange eccentricity of 
the Legislature; r. 12, O. XXII, of the Code 
has made it so inspite of the principles of 
the Oode expressed in ss. 50and 146, That 
is very curious if it is so. If it was the 
intention of the Legislature to enact that 
in execution proceedings legal representives 
should never be brought on record, but 
that, when a judgment debter or a decree- 
holder dies, new execution petitions should 
always be started, one would have expected 
that very important provision to be put 
into the body of the Oodeitself, There is 
nothing of the sort in the body of the 
Code; but this rule, which it is suggested 
has that effect, is to be found in Sch. I, 
which contains rules subject to amendment 
by the various High Courts of the country. 
Indeed, speaking for myself, if I thought 
that r. 12, O. XXII, really had the effect that 
has been suggested, I should not hesitate to 
propose that this Court should, with the 
consent of the Local Government, amend it, 
as would be within our powers. 

But, if we examine O. XXII, do these rules 
really have the effect that.is suggested? Rule 
12 runs: “Nothing inrr 3,4 and¥& shall apply 
to proceedings in execution of a decree or 
order,” - 

Now it will be seen that the rule does 
not ssy that legal representatives shall 
never be brought on record in execution 
proceedings. If that was meant, Ido not 
understand why it was not sostated direct- 
ly. What r. 12 does say is, so far as we 
are concerned with it, that nothing in 
rr, 3 and 4 of the Order shall apply to pro- 
ceedings in execution of a decree or order. 
What is it that r, 4, with which we are 
more immediately concerned in this case, 
saye? It provides that, when a defendant 
dies in the course of a suit and the right 
to sue survives, the Court on an application 
madéin that behalf shall cause the legal 
representative of the deceased defendant 
to be made a party and shall procsed with 


the suit, and then in subr. (3) 
comes an important provision: “Where 
within the time limited by law no 


application is made under sub-r, (1), the 
suit shall abate as against the deceased 


1311. O. 1931 


defendant;” and, as weknow, the time 
allowed by -law is very brief, only 99 days, 
Rule 3 contains similar provisions relating 
to the death of a plaintiff. Well,r. i2 says 
those provisions shall not apply to exe- 
cution proceedings. What is the result of 
that? If we take rr, 4 and 12 together in 
their literal meaning it amounts to this: 
if. instead of a defendant dying in the 
course of a suit a judgment-debtor dies 
while an execution patition against him is 


pending, then the provision in r. 4, that” 


on an application the Court is bound to 
bring the legal repressntative of the de- 
ceased person on record, does not apply; 
and it also means that, if no application is 
made to bring a legal representative on 
record within the time allowed, the provision 
thet the proceedings abate does not 
apply. That is the literal meaning of say- 
ing thatr 4 does not apply to execution 
proceedings. I think, if we examine the 
matter it is not unreasonable that the rules 


in regard to suits should be different from. 


the rules in regard to execution. If a suit is 
going on in a Court, the Court is interested 
in seeing that that suit is disposedof prompt- 
ly, both for the sake of its own business and 
out of fairness to other parties concerned. 
It is reasonable that, if a defendant dies 
and the right to sue survives, the 
plaintiff should be required under 
& penalty to makeup his mind prompt- 
ly whether he is going to continue to 
trouble the Court with that suit. It would 
be unreasonable that the suit should be left 
for a very long time pending on the Oourt’s 
file while the plaintiff made up his mind 
what he was going to do about it, having 
already launched it. But, when we come 
to execution proceedings, after a decision 
has been given between the parties anda 
decree has been made, the Oourt is not 
interested ia urging the decree-holder to 
press on with his execution. It matters 
nothing to the Court if the decree-holder 
takes the full time allowed by law for his 
execution proceedings or drops them alta- 
gether, There is no reason to introduce a 
provision that, if a decree-holder does not 
execute his decree promptly, the whole exe- 
cution shall abate and he shall lose his 
decree. There would be noobject insuch 
a provision. Nor is it really neceseary that 
there should be such a provision even in 
regard to any particular execution petition. 
If the decree-holder applies to execute the 
decree by arrest, and the judgment-debtor 
dies, that matter is finished. If he applies 
to execute by attachment and sale and the 
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judgment-debtor dies and the decree- 
holder is dilatory and does not do anything 
in the way of proceeding with his execution 
petition, it is always open to the Court to 
say that he is in default and to raise the 
attachment. Apart from thatthe fact that 
he does not prosecute his execution petition 
does not inconvenience or trouble anyone. 
So that, although itis perfectly reasonable 
that there should be penalties provided by 
our procedure to make plaintiffs prosecute 
their suits promptly, even if a defendant 
dies, by taking steps to bring the legal re- 
presentative on record subject to a very 
severe penalty if they do not take those 
steps with promptness, there is no necessity 
for such a procedure in regard to execution 
procecdings. In that view of the matter, 
rr. 3 and 4, O. XXII of the Code are not 
necessary for execution proceedings and 
are not really suitable to them; and I think 
it extremely probable that is why the 
Legislature provided in r, 12, O. XXII, that 
they should not apply to execution pro- 
ceedings. 

It has been asked by Mr. Satyanarayana 
Rao: ifrr.3 and 4, O. XXII, do not apply 
to execution proceedings, where is the 
machinery for bringing the legal representa- 
tives on record at all in execution proceed- 
ings? He suggests that it is only because’ 
there is machinery provided in O. XXII 
that legal representatives can be brought on 
record in suits aud appeals, and that, if that 
machinery is absent so far as execution pro- 
ceedings are concerned, then there are no 
means of bringing legal representatives on 
record in them. But is it right to assume 
that explicit machinery must be provided 
by the Oode for bringing legal representa- 
tives on record? If rr. 3 and 4,0. XXII, 
were notthere, would it follow that no legal 
representatives could be brought on record 
in suits or appeals? We have to remember 
that there is s. 146 of the Code, which 
provides the principle. Supposing for a 
moment that rr. 3 and 4, O. XXII, were not 
there, in the face of s. 146 could we assume 
that, if a defendant died in the course of a 
suit the only thing that a plaintiff could do 
would be to start a new suit, which might 
well be time-barred then? Would that be 
the result? Surely the Oourts are not so 
helpless as that. As Kumaraswami Sastriar, 
J., said in Muthiah Chettiar v. 
Govindoss Krishna Doss (3): 

“Where rights are conferred by the 


3) 69 Ind. Oas. 337; A. I. R. 1921 Mad. 599; 44 M, 
a 41M. L.J. 316; 14 L. W, 287; (1921) M. W, N, 
649 (F. B.). 
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sections of the Oode and no ‘provision is 
made for a particular set of facts I think 
Oourts ought to apply the provisions of the 
rules which are nearest in point with such 
modifications as may be necessary, and not 
refuse relief on the ground that the Legisla- 
ture has not made provision for a particular 
case, though within the generality of a 
section of the Oode. The object of s. 151 
is to give such power to Courts and to pre- 
vent a failure of justice.” 

I think the correct view is that, if rr. 3 
and 4, O. XXII, were not there still, if a 
defendant died and the Tight to sue surviy- 
ed the plaintiff could bring on record the 
legal representative of the defendant, and 
we should have to let him do go, Other- 


wise we should’ be denying him his legal : 


remedy. But in the absence of those rules 
he would have three years for doing it 
under Art. 181, Limitation Act. That would 
be very inconveniently long; and for that 
reason ir. 3 and 4,0. XXII, have been enact- 
ed to ensure that such a longtime is not 
occupied but that, if legal representatives 
are to be brought on record, they are 
brought on record promptly subject 
to the penalty of abatement when that is 
not done, Indeed it may be said that those 
rules do not create the right to bring legal 
representatives on record but penalize those 
who do not exercise that right promptly. 

` But it iea fact that the learned Judges in 
Palaniappa Chettiar v, Valliammai Achi (1) 
took a different view of the position, as they 
said in effect that r. 12, O. XXII, settled the 
matter, and without going further into it 
they decided that the practice of our Courts 
long in vague was illegal. But, if I may say 
Bo with great respect, I doubt whether they 
examined the actual wording ofr. 12 with 
sufficient care, They esid “Byr. 12 this 
rule (that is r, 3) is expressly rendered in- 
applicable to execution proceedings, an 
expression of intention on the part of the 
framers of the rules so clear that it is 
really “unnecessary to look further;” 
and, therefore, they did not look into the 
consequences -nor consider the existing 
practice, nor refer to the earlier cases on the 
subject. Itis possible that certain import- 
ant cases were not brought to their notice; 
at any rate they are not mentioned in their 
judgment, But with all réspeot I cannot 
agree with their view of the actual wording 
of r. 12. It does not lay down that no 
legal representative shall be brought on 
record in execution proceedings but, merely 
states that nothing in rr, 8, 4 and 8 of that 
Order shall apply to execution Proceedings, 
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The meaning attributed to r. 12 by the 
learned Judges is not explicitly expressed 
in it nor, so far as L can see, necessarily im- 
plied in it. f 

One of the important cases not mentioned 
by the learned Judges is Purshotam v. Raj- 
bai (4). That was a case dealing with the i 
Qode of 1882. It was the view of the Bom- 
bay High Oourt that the sections of that 
Code which correspond whith the rules now 
in O. XXII were not applicable to execution 
proceedings. Nevertheless in that case the 
learned Bombay Judges, holding the view 
that those sections were not applicable to 
execution proceedings, laid down that in 
an execution petition, if the judgment- 
debtor died, his legal representative could 
be brought on record, the very point before 
us. Bhagwan Das v. Jugal Kishore (5) is 
perhaps an even more interesting case be- 
cause it deals with the present Code. There 
again in spite of r. 12, O. XXII, having 
stated that nothing in rr, 3 and 4 shall apply 
to execution petitions, the learned Judges 
of the Allahabad High Court decided tbat 
there wae still a power in the Court to bring 
on record the. legal representative of the 
deceased judgment debtors in the course of 
an existing execution petition. And a similar 
view was expressed by two learned J udges 
of the Oalcutta High Court in Jagattari 
Dasi v. Rakhal Chandra Tewary (6), in res- 
pect of a decree-holder dying in the course 
ofan execution petition. That is a case 
which‘would have been of eyen more interest 
to the learned Chief Justice and OCurgenyen, 
J., if it had been brought to their 
notice in the argument in Palaniappa Chet- 
tiar v. Valliammai Achi (1). With the 
greatest respect it appears to me that the 
value of the decision in Palaniappa Chettiar 
v. Valliammai Achi (1) cannot but be affect- 
ed by the fact that these earlier decisions 
were not noticed, 

However, we are not dealing with exactly 
the same question here as was before the 
learnd Judgesin Planiappa Chettiar v. Val- 
liammai Achi (1), though the principle of 
their decisions would apply to this case. 
That case, as I have said, concerned a decree- 
holder, He was actually a tranaferee decree: 
holder, who died in the course of execution 
proceedings, and the question was whether 
his legal representative could be brought 
on to continue t i> same execution petition, 


(4) 4 Ind, Cas, 839; 34 B. 142. 
(5) 57 Ind. Cas. 610 42 A, 570; 18 A. L, J, 735; 2 U, 
P. L. R. (A.) 236 


A. . 
(6) 3 Ind, Oas, 3241 OLJ. 896; 140. W.N, 752, 
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Here weare dealing with a slightly different 
question, whether, when the judgment- 
debtor dies in the course of execution 
proceedings, his legal representative can 
be brought on record in those very execu- 
tion proceedings. As I have mentioned, 
Wallace and Thiruvenkatachariar, JJ., in 
Sundayee Ammal v. Krishnan Chetty (2) was 
not prepared to press the decision in 
Palaniappa Chettiar v. ‘Valliammai Achi (1) 
to its logical conclusion so far as appeals in 
execution matters were concerned. But we 
get much nearer to the question now before 
us,in the opinion expressed by Wallace 
and Madhavan Nair, JJ., in Ramanathan 
Chettiar v, Ramanathan Chettiar (7). There 
they definitely express the opinion thatthe 
decision in Palaniappa Chettiar v. 
Valliammai Achi (1) could not be 
applied to judgment-debtors, And Jackson, 
d., sitting alone, inO,M.S.A No. 140 of 
1928 expressly refused to apply Palaniap- 
pa Chettiar v. Valliammai Achi(1) to the 
case of a judgment-debtor. As he remark- 
ed in thatcase, the Privy Oouncil have 
given us guidance in this matter in Jang 
Bahadur v. Bank of Upper India. Ltd. (8). 
It is there remarked: “If the judgment- 
debtor dies, before any such certificate is 
issued, the Oourt of transfer does not lose 
its jurisdiction over the execution pro- 
ceeding, which does not abate by reason of 
the death. But before execution can pro- 
ceed against the legal representative of the 
deceased judgment-debtor, the decree- 
holder must get an order for substitution 
from the Court which passed the decree.” 

There is an indication that in the view of 
the Privy Oouncil substitution of the legal 
representative for a deceased judgment- 
debtor is possible, and, as I understand 
the passage, substitution in an existing exe- 
cution petition. Now, three learned Judges 
of this Oourt having dissented from the 
principle of Palaniappa Chettiar v, Valliam- 
mai Achi (1) and their dissent appearing 
to be supported by the opinion of their 
Lordships of the Privy Oouncil. I do not 
think we need feel ourselves bound by 
Palaniappa Chettiar v. Valliammai Achi 
(1) in this case. That being so, in my 
opinion there is no doubt, that Ramachan- 
drayya's widow could properly be brought 


(7) 117 Ind, Oas. 705; A. I.R. 1929 Mad. 275; 30 L. 
9 


. 995. 

(8) 109 Ind. Cas. 417; A.I. R. 1928 P. O. 162; 551. A. 
227; 3 Luck. 314; 28 L. W. 25;5 0. W.N. 502; 32 O. 
W. N. 790; 26 A. L. J. 681; 48 O.L. J. 23; 30 Bom. 
L. R. 1873; 55 M.iL, J. 545; (1928) M. W. N, 863 
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on record as his representative in E, P. No. 
125 of 1924, which was presented within 12 
years of the date of the decree, and, there- 
fore, 8.48 of the Oode, which bars fresh 
applications for execution made more 
than 12 years from the date of the decree, 
is no obstacle in the decree-holder’s way. 

As I have said there were other objec- 
tions to the execution of the decree raised 
by Ramschandrayya’s widow before the 
lower Oourts. Her objections that the 


` previous execution petitions had not been 


in accordance with law has not been press- 
ed before us. The learned Subordinate 
Judge thought it unnecessary to go into 
what he called “the merits of the case,” 
as he was of opinion that, when the District 
Munsif brought the widow on record as 
Ramachandrayya'’s legal representative 
before making his final order and she did 
not appeal against that, her present conten- 
tions became res judicata, against her, a 
view which cannot be supported, and s. 128, 
Transfer of Property Act, could not be ap- 
plied in these proceedings, which conten- 
tion is not pressed for the decree-holder 
before us, By “the merits” the learned 
Subordinate Judge apparently referred 
to the widow's contention that she had 
received the property concerned by a gift 
from Ramachandrayya in 1910, The decree- 
holder maintained that that gift was a 
sham transfer. The learned Judge has not 
decided that question, It is not enough 
merely to bring Ramachandrayya's widow 
on record as his legal representative: 
the decree-holder has to make out his right 
to proceed against the property as part 
of his estate. Therefore, although I do not 
agree with the contention urged for the 
appellant here,itappears to me necessary 
that this execution petition should go 
back to the Subordinate Judge for fresh 
disposal on the remaining question, whe- 
ther the property concerned is Ramachan- 
drayya’s property, i. e., part of his estate, 
J, therefore, propose that the order of the 
learned Subordinate Judge be set aside 
andthe appeal before him be remanded 
to him for fresh disposal and that the costs 
ofthis appeal should abide and follow the 
Subordinate Judge's decision. 
Anantakrishna Ayyar, J.—I 
agree, As this case raisesa question of 
importance, I directed, when it came on 
for hearing before me, that it should be 
posted before a Bench. I should like to 
add afew words of myown, having regard 
to the importance of the question. After 
obtaining a money-decree in 0.8, No, 
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179 of 1912, the decree-holder filed 
several petitions for executions of 
the decree. The last of such execution 


petitions with which we are now concerned 
here was filed on 18th February, 1924, 
the date of the decree being 29th February, 
1912. The judgment-debtor having been 
absent from the country, and not having 
been heard of for 8 or 9 years, the decree- 
holder applied to have his legal represen- 
tative, his widow, brought on the record 
witha view to procesd with his main exe- 
cution petition, When he made the ap- 
plication on 5th July, 1924, more than 12 
years had lapsed from the date of the decree 
the legal representative of the judgment- 
debtor raised the objection that execution 
of the decree was barred by virtue of the 
provisions of s. 48, Oivil Procedure Code. 
It: was also argued on behalf of the 
legal representative that in such 
circumstances the proper procedure 
that the decree-holder should adopt was to 
file a fresh execution petition and that it 
was not open to him, inthe course of the 
execution petition that was pending, to 
apply for orders regarding the substitution 
of the legal representative of the judgment- 
debtor. Insupportof this contention, the 
decision in Palaniappa Chettiar v Valliam- 
mai Achi (1) was relied on, The lower 
Courts, however, decided against the conten- 
tions of the legal representative of the judg- 
maent-debtor, and allowed the execution to 
issue, on the ground that the question was 
res jadicata by virtue of a prior order 
against which no appeal had been preferred 
by the judgmaent-debtor's legal representa- 
tive, Therefore, this. civil miscellaneus 
second appeal has been preferred by the 
legal representative of the judgment debtor. 

I may at once state that the lower Appel- 
late Court’s view, that the question is res 
judicata, has not been sought to be support- 
ed before us (and, in my view, quite prop- 
erly) by the learned Advocate for the re- 
spondent. I proceed to consider the two 
min contentions raised by the appellant. 
Ti will baconvenient to take the second con- 
tention first. 

The second of the two main contentions 
that were raised before us is based on the 
decision of this Court in the case reported 
ia Palaniappa Chettiar v, Valliammai Achi 
(i), and though that case related to the 
death of the desree-holder, and-not, as is 
the case before us, of the judgment-debtor, 
yetas many of the arguments applicable to 
the case .of the death of a decree- 
holder would have weight in considering the 
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decision of a similar question arising in the 
case of the death of the judgment-debtor, 
we are anxious to consider how exactly the 
matter stands having regard to the provi- 
sions of the Code and to the decisions of 
Courts here and elsewhere, Before pro- 
ceeding to discuss the question further, I 
may mention thatthe decision in Palaniap- 
pa Chettiar v. Valliammai Achi (1)i worked 
avery important change in the practice 
which was till then prevailing here, having 
regard to the consequences of that decision 
so faras the legal representative of the de- 
cree-holder was concerned. If the only 
remedy open to the legal repesentative ofa 
deceased decree holder in such a case be to 
filea fresh execution petition, then fresh 
pleas of limitation might be open to the 
judgment-debtor, the intervening pericd 
affording him baeis for such contention. 
Attachments which were effected pending 
the prior execution would prima facie no 
longer be available when a fresh execution 
petition is filed. The advantages which a 
decree-holder has as a result of his having 
filed execution petition, such as the right 
to share in the proceeds of auction sales 
held by the same Court after the filing of 
such execution petition, might not be 
necessarily available to him on such fresh 
execution petition. Other disadvantages 
to the decree-holder’s representative also 
could be really imagined, so that the 
decision in Palaniappa Chettiar v. Valliam- 
mai Achi (1) did not only affect the practice 
asit prevailed till then, but also substantial- 
ly affected the right of the legal represen- 
tative of the decree-holder. All the same 
if such results necessarily or properly 
follow from the provisions of the Code, 
then, any remedy to avoid such results 
should be sought elsewhere. 

In Palaniappa Chettiar v. Valliammat 
Achi (1) the learned Judge sitting on the 
original side of this Court had an exe- 
cution petition pending before him. When 
such petition was pending, the decree- 
holder died and an application was made 
to have the deceased decree-holder's legal 
representative brought on the record. Tke 
learned Judge passed orders substituting 
the name of the legal representative in the 
place of the decree-holder, with a view to 
proceed further with the execution petition 
that was pending, The matter was taken 
on appeal by the judgment-debtor. The 
two learned Judges, before whom the 
appeal came, reversed the trial Judge's 
orderand held that it followed from the 
provisions of O. XXII, Civil Procedure | 


131 I, 0. 1931 


Code, thatthe only remedy open to the 
legal representative of a decree holder in 
such circumstances was to file a fresh exe- 
cution petition. The grounds on which 
the judgment was based appear at page 4* 
of the report. In answer to the contention 
that under s..146 and under O. XXI, r. 16 
it was open to a person on whom rights 
devolved by operation of law &c., to take 
steps to carry on further proceedings their 
Lordships observed as follows: 

“At the same time we do not accept the 
argument that because this rule (O. XXI, r. 
16) lays one method of proceeding with 
execution it excludes any other method. 
For an answer to the question raised it is 
necessary to go to O. XXII, which relates to 
death, marriage and insolvency of parties. 
Rules 3 and 4 of this Order respectively pro- 
vide for the substitution during the course of 
a suit of the legal representative for a deceas- 
ed plaintiff or a deceased defendant and con- 
atruing the word “suit” so as to embrace exe- 
cution proceedings. Rule 3 would furnish the 
required authority. By r. 12, however, this 
rule (with two others) is expressly rendered 
inapplicable to execution proceedings’ an 
expression ofintention on the part of the 
framers of the rules so clear that itis really 
unnecessary to look further.” 

Holding, therefore, that the case before 
the Court was specifically dealt in rr. 3 
and 4, O. XXII, and that s. 146, 
Civil Procedure Code, could not apply 
to such a case the Court came to the 
conclusion that it was not open to the legal 
representative of the decree-holder to apply 
to have his name substitued in the place of 
deceased decree-holder in the execution pe- 
tition already pending. 

I have quoted the material portion of the 
judgment of the Oourt and I gather that the 
basis of the decision is r. 12, O. XXII, read 
with rr. 3 and 4. Turning to rr. 3, 4 and 
8 what one finds is that the Legislature has 
provided forabatement of suits if the plaint- 
iff who is dominus litis in such matters 
should proceed to take steps to bring the 
legal representative of a deceased defendant 
or & deceased plaintiff as the case might be 
within the time allowed by law. The suit 

-is declared to have abated with reference to 
the deceased parties. Now to declare that 
a suit abates wholly orin part is to impose 
a penalty upon a person fcr not taking éteps 
which thelawrequires him to takein proper 
time. Order XXII,r. 12, as I read it; only 
declares that the Legislature did not think 


*Page of 50, M,—[Hd]. 


VENKATALAKSHMAMMA V, GARIKIPATI SESHAGIBI RAO, 


617 


it proper to impose upon decree-holder this 
penalty and Iam not able to gather any- 
thing further from the provisions of O. XXII. 
One may recall to one’s mind several rules 
of practice which are made applicable to 
suits but which are not applicable to execu- 
tion petitions, It is not necessary for me 
to elaborate on this matter. If a plaintiff 
should not appear on the date filed for the 
hearing of his suit, then the suit is dismissed. 
It is not open to him to file a fresh suit 
except under particular circumstances. His 
ordinary remedy is to have the old suit re- 
stored tothe file and to have the relief pray- 
ed for therein granted to him in that suit. 
But in the case of execution petitions 
greater latitude has been for obvious reasons 
allowed to a decree-holder. 

A decres-holder who does not promptly 
and expeditiously carry on proceedings in 
execution but allows his petition to be dis- 
miesed because proper steps have not been 
taken by him is not thereby denied the relief 
claimed for all time. He is, subject to ques- 
tion of limitation which Iam not consider- 
ing here, entitled to file a fresh execution 
petition seeking the same reliefs, As I said 
there are aleo other rules of procedure ap- 
plicable to suits but not applicable to 
execution petitions, These rules have been 
recognized by Oourts long prior to the en- 
actment of O. XXILr. 12 inthe Code of 1908. 
It has been laid down that though a decree- 
holder has just like a plaintiff the right to 
have the legal representative of the deceased 
judgment-debtor substituted in the original 
execution petition and to go on with the 
same till complete effectual reliefis afforded 
to him in execution he is not bound to do so 
and that the principle of abatement does 
not apply to execution petitions, In fact 
that disability is not cast on decree-holders 
in respect of execution petitions but decree- 
holders’ legal representatives are given the 
option, of which they may avail themselves 
or not in the circumstances. To construe 
that O. XXU,r, 12,casis an obligation on the 
decree-holders in such circumstances and 
practically applies to them the principle of 
abatement (with the only difference that the 
filing of a fresh execution petition is 
allowed) would I think work a great 
change in the procedure relating to 
execution of decrees as it was under- 
stood at the time when the new Oode was 
passed and in the absence of definite 
indication on tho part of the Legislature 
making such an intent:cn clear I do not 
think we would be justified ia inferring that 
that was the intention of the Legislature, 
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Now this question, viz., howfar the doctrine 
of abatement applied to execution petitions 
and whether on the death of a judgment- 
debtor or a decree-holder pending an execu- 
tion petition applications are maintainable 
for the substitution of the legal representative 
of the deceased came for consideration be- 
fore the Courts in India long before the 
Code of 1908. The earliest case relating 
to the death of a decree-bolder would seem 
to be the case in Gulabdas v. Lakshman 
Narhar (9) referred to in Bhagwan Das v. 
Jugal Kishore (5) at p. 573.* Two cases relat- 
ing to the death of judgment-debtors dur- 
ing the pendency of execution petitions 
were brought to our notice, In Purushotam 
v. Rajbat (4) the learned Cheit Justice of the 
Bombay High Oourt and Bachelor, J., had a 
case where the judgment- debtor died before 
the execution of the decree was completed, 
They held that when execution proceedings 
were commenced against the judgment- 
debtor they could be continued after his 
death by substituting the name of the legal 
` representative in the place of that of the 
deceased judgment-debtor in the execution 
petition and that it was not necessary to 
file a fresh execution petition under the 
provisions of 8, 235 of the prior Code. They 
remarked at p. 1517 thatan earlier case quot. 
ed before them decided “that es. 361 to 
372 of the Code did not relate to execution 
proceedings.” - 

After discussing the matter further they 
observed: “We think, therefore, that there 
is no objection to the continuance of 
the execution proceeding against the pre- 
sent respondent without fresh application 
under s. 235.” 

Thus it is clear that, even before the Le- 
gislature enacted under O. XXII, r. 12, that 
the provisions of rr. 3, 4 and 8 did not apply 
to execution proceedings, Oourts had de- 
cided that the correspouding provisions of 
the prior Code did not apply to execution 
proceedings and in spite of the same, Oourts 
have exercised their jurisdiction in the 
matter by allowing the name of the 
legal representative to be substituted in the 
place of the deceased party in the original 
execution petition, and by directing that the 
proceedings in execution should proceed fur- 
ther, and that it was not necessary to file a 
fresh execution petition. After the Oode of 
1908, the question was raised before the 
Allahabad High Court in the caso reported 
in Bhagwan Das v. Jugal Kishore (ò). There 

(9) 3 B. 221, 
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after the attachment of the judgment debt“ 
cr’s property in execution of a money decrees 
the judgment-debtor died. The Oourt held 
that the decree-holder was not bound, on 
peril of his execution petition abating, to 
bring upon the record the legal represen- 
tative of the judgment-debtor and that, so 
long as the execution of the decree was not 
barred by limitation, he could execute it 
against the legal representative of the 
deceased judgment-debtor. The learned 
Judges went further and added: “On the 
other hand, there is no bar to the decree- 
holder, if so advised, in applying to have 
the legal representative madea party to the 
execution proceedings." 

It should be noticed that in the case of 
a suit it is obligatory on the plaintiff or his 
legal representative to file the necessary 
application in time to avoid abatement, and 
it is not open to him to file a fresh plaint. 
In the case of execution petitions the Court 
held in Bhagwan Das v. Jugal Kishore (5), 
that, while it was open to the decree-holder 
toapply in the pending execution petition 
to have the legal representative's name sub- 
stituted, it was also open to him, if he was 
so advised, and if there be no bar of limita- 
tion, or any other bar, to drop the pending 
proceedings and to file a fresh execution 
petition, At page 572* the learned Judges 
observed: “Rule 12 distinctly shows that 
this rule shall not apply to execution pro- 
ceedings, i. ¢.,that it is not compulsory upon 
a decree-holder to have the name of the 
heirs brought upon the record in that way, 
on penalty of his decree abating. It is open 
to him to apply under s. 50 of the Act for 
execution of his decree as against the heirs, 
But there is nothing in the Code of Givil 
Procedure which lays it down that a Court 
cannot bring the heirs of a judgment-debtor 
upon the record in execution proceedings 
and continue with them, nor is there any- 
thing in the law which lays it down that 
on the death of the judgment-debtor any 
pending éxecution petition shall abate,” 

They added later on: “It is nowhere 
held that execution proceedings must abate 
on the death of the judgment-debtor, If 
the decision of the Court below be correct, _ 
then on the abatement of these proceedings, 
the attachment would cease and it would be 
open to the heirs to disp cee of the propery 
before it could be re-attached under a fresh 
execution proceeding.” 

The matter was considered by the Calcutta 
High Oourtin the case reported in J ugat 
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Tarini Dasi v, Rakhal Chandra (6). I should 
like to quote one or two sentences from the 
judgment of Mookerji,J., in that case at page 
399%, A preliminary objection was taken 
before the learned Judge that, upon the 
death of the applicant; her legal represen- 
tatives were not entitled to prosecute the 
appeal and in support of that proposition, re- 
liance was placed upon O, XXII,r. 12, of 
the Oode. The learned Judge character- 
ized the objection in the following terms: 
“This preliminary objection is of a some- 
what novel character and would not be 
worthy of serious consideration but for 
the insistence with which it has been 
pressed,” 

The learned Judge, after stating that 
even before the enactment ~of the present 
Code, Courts had held that the correspond- 
ing provisions of the prior Oode did not 
apply to execution proceedings and that 
Oourt had power to bring the legal represen- 
| fatives of deceased decree-holders and 
judgment debtors on record in pending 
execution petitions, observed that 
the effect of r. 12, O. XXII does not in any 
way nullify that practice. The Privy 
Oouncil in the case reported in Jang Baha- 
dur v. Bank of Upper India Ltd. (8) had 
occasion to note the practice in such matters, 
At p. 42337 ın the Indian Appeals volume, 
their Lordships observed as follows: “If 
the judgment-debtor dies before any such 
certificate is issued, certificate as regards 
complete satisfaction of the decree, the 
Oourt of transfer does not lose its jurisdic- 
tion over the execution proceeding, which 
does not abate by reason of the death. But 
before execution can proceed against the 
legal representative of the deceased judg- 
ment debtor the decree holder must get an 
order for substitution from the Oourt which 
passed the decree. This is a matter of 
procedure and not of jurisdiction.” 


The passage quoted from Jang Bahadur 
v. Bank of Upper India Ltd. (8) would 
‘Beem fo lay it down as clear Jaw that 
‘execution proceedings do not abate by 
reason of the death of any of the parties to 
the same, and also thatin the case of death 
of the judgment-debtor, during the pend- 
ency of the execution petition the decree- 
holder must get “an order for substitution” 
from the proper Court. This is clearly 
against the contention that in such cases 
execution proceedings “abate” or, as it was 
said “lapse” or in any other way “become 
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infructuous,” and that the only remedy 
open tothe decree-holder in such circum- 
stances is to file a fresh petition for execu- 
tion. 

It further seems to me that certain 
observations made by Sir John Wallis, 
O. J., and Kumaraswami Sastri, J., in the 
Full Bench case reported in Muthiah Chet- 
tiar v, Govindoss Krishna Doss (3) furnish 
answers to the contentions raised before 
us by Mr. P, Satyanarayana Rao, the learn- 
ed Advocate for the appellant. At page 
924* this is what the learned Ohief 
Justice says: “It (the Code) expressly pro- 
vides by O. XXII, r, 12, that nothing under 
rr. 3, 4and 8 of that Order which provide 
for abatements shall apply to execution.” 

I take that to be a pronouncement ona 
question on which there have been prior 
pronouncements of Courts to similar effect, 
that the doctrine of abatementdoea not apply 
to execution proceedings and that is what 
is laid down in r. 12, O. XXII. If that be 
so there is absolutely no ground for putting 
a construction on r 12 which not only is 
contrary tothe settled practice of Courts 
but which also involves at the same time 
serious consequences prejudicial to decree- 
holders. But the learned Advocate for the 
appellant asked, what is the provision of the 
Code which would authorize the Court 
to pass “order tor substitution” in such 
cases? To that question, Kumaraswami 
Sastri, J.’s opinion delivered in the Full 
Bench case coniains the necessary answer, 
This is what the learned Judge says at 
p. 932*: “Where rights are conferred by the 
sections of the (ode and no provision ig 
made for a particular set of facts, I think 
Oourts ought to apply the provisions of the 
rules which are nearest in point, with such 
modifications a8 may be necessary, and not 
refuse reliefon the ground that the Legis- 
lature has not made provision fora particu: 
lar case, though within the generality of a 
section of the Code The object ofe. 151 
is to give such power to Courts and fo 
prevent a failure of justice.” 

As the Code gives a decree-holder the 
tight to execute his decree till complete 
satisfaction is rendered if the circumstan- 
cesof the judgment-debtors permit the 
tame (subject to the law of limitation and 
scme other provisions enacted in this 
behalf), it is open to the decree-holder to 
seek the assistanca of the Court in all 
matters in which s ch assistance ig 
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necesesry to give him the benefit of the 
complete realization of his decree; and if 
the Court finds that no specific provisions 
existin theOode in respect of any contin- 
gency that might happen, itis open to the 
Oourt to mould its procedure according to 
the equities of the case. It, therefore, seems 
to me that having regerd to the principles 
applicable to the case, the prior practice, 
and the decisions of the various Oourts on 
this question, one should avoid the conse- 
quences whicn would follow if we accept 
the appellant’s contention if it be legitimate- 
ly possible to do so. Iam glad that, after 
the elaborate and learned arguments that 
were addressed to us by the learned Advo- 
cates in this case, materials have been 
placed before us which enable us to answer 
the question in a way which would avoid 
injustice, 


Having said so much with reference to 
the general principles applicable to pro- 
cedure and applicable to execution, I pro- 
ceed to note that our attention was drawn 
to a decision in Sundayee Ammal v. Krish- 
nan Chetty (2), by Wallace and Thiruven- 
katachariar, JJ., where the applicability 
of Palaniappa Chattiar v. Valliammat Achi 
(1), toan execution appeal was raised. As 
1 read the judgment of the learned Judges, 
they apparently did not feel quite sure 
about the ground on which Palaniappa Chet. 
tiar v. Valliammmai Achi (1) was based, 
but they thought that, for the disposal of 
the matter immediately befcre them, it was 
enough to express the opinion that they 
would not be prepared to extend the princi- 
ple of the decision in Palaniappa Chettiar 
v. Valliammmai Achi (1). But the matter 
came sgain before Wallace and Madhavan 
Nair, JJ., in Ramanathan Chettiar v. Rama- 
nathan Chettiar (7), It is said that the ob- 
servations made by the learned Judges in 
that case were not strictly necessary for the 
decision of the case. 


But they were making observations on 
a question of practice, and, for my part, I 
attach great weight to pronouncements by 
learned Judges on matters of proce- 
dure. Now, at pages 1004 and 1005* of 
Ramanathan Chettiar v. Ramanathan Chet- 
tiar (7), there are passages in the judg- 
ment from which it is clear that the learned 
Judges were not prepared to accept the 
soundness of the principle laid down in 
Palaniappa Chettiar v. Valliammai Achi (1). 
They observed: “Tbe Court has clearly 
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jurisdiction to go on with the execution pro- 
ceedings and to receive an application to 
bring on necessary parties if such are neces- 
sary. Does then the death of original judg- 
ment-debtor during the pendency of execu- 
tion proceedings entail in law the issue of 
a fresh notice to his legal representatives.” 

After discussing the question further, 
they expressed their view in the following 
terms: “Itis obviously not the law that 
the moment the judgment-debtor in an exe- 
cution petition dies, the Court loses juris- 
diction in the matter, and the execution 

petition collapses.” 

These observations related to the death 
of the judgment-debtor pending the execu- 
tion petition, and, therefore, are exactly ap- 
plicable to the case before us. Jackson, J., 
sitting as asingle Judge also expressed 
similar views in O. M, A. No, 140 of 1928. 

Having regard to these later pronounce- 
ments made by the learned Judges of this- 
Court, to the previous law and practice re- 
lating to such important matter as proceed~ 
ings in execution of decrees, to the opinions 
expressed by learned Judges of Bombay, 
Allahabad and Oalcutta, with no course of 
decisions contra in our Court, and finally— 
(and this should by itself be conclusive of 
the question)—having regard to the pass- 
ages quoted from the decision of the Privy 
Council in Jang Bahadur v. Bank of` Upper 
India Ltd. (8) I think that we should not 
be justified in reading O. XXII, r. 12 in the 
way we are asked to do by the learned Ad- 
vocate for the appellant, 

The other main contention raised by the 
learned Advocate for the appellant—that 
the application in question filed in the exe- 
cution petition is barred under the provi- 
sions of s. 480f the Oode, in my opinion, 
also fails, because s. 48 of the Oode would. 
apply only when a fresk execution petiton 
has to be filed, and not when an execution 
application is made in a pending execution 
petition. [The rules framed by this High 
Ocurt draw a distinction between an exe- 
cution petition (E, A.) and an execution ap- 
plication (E. P.), the latter term being ap; 
plied to the media by which further and 
other eteps are sought to be taken in the 
main matter of execution and in a pending 
execution petition ] I, therefore, overrule 
the main contentions raised by the learned 
Advocate for the appellant. 

L also agree with my learned brother that 
th3 decision of the lower Appellate Oourt on 
the question of res judicata is not sustain- 
able in the circumstances, and that the ap- 
peal must be remanded to the lower Appel- 
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“ate Court for fresh disposal, I also sgree 
in the order as to costs proposed by him. 
X.S, & a, Case remanded, 


MADRAS HIGH COURT. 
ORIMINAL Revision Oase No. 793 oF 1930 
AND 
CRIMINAL Revision Patition No, 736 

. oF 1930. 
January 30, 1931. 

Present:— Mr. Justice Jackson. 
SAMARAPURI CHETTI—Accosgp — 
PETITIONER 
versus 
QOORPORATION or MADRAS— 

COMPLAINANT— RESPONDENT. | 

Madras City Municipal Act (IV of 1919), s. 287— 
Separate license, whether necessary for each process 
with regard to same article—Recourse to Civil Courts 
in matters of Municipal routine, propriety of. nin 

Under s. 287, Madras Oity Municipal Act, no sepa- 
rate license is necessary for each process such, for 
example, as manufacturing, storing, packing, etc., in 
respect of the same article. 

It is not desirable that recourse should be had to 
Courts in matters not involving any question of law 


but relating merely to Municipal routine or what 
should be done in office. 


Oriminal revision care against a judg- 
ment of the 8rd Presidency Magistrate, 
enge Town, Madras, in O. O. No. 11237 of 
1930. 

Mesers. K.S. Jayarama Ayyar, K. Bash- 
yam Ayyangar and P, Sundararaja Ayyan- 
gar, for the Petitioner. ‘ 

Mr. C. Unikanda Menon, for the Crown. 

ORDER. —The petitioner has been fined 
Rs. 16 under s. 287, Madras City Municipal 
Act, IV of 1919, read with s. 357. It is 
found that he is liable to pay a license fee 
of Rs. 50 for storage of oil on his premises, 
and Rs. 250 for a fifth press. Apparently 
the demand for the fifth press was not 
disputed. 

’ By the wording of the Statute it is clear 
that for the useof premises for any purpose 
specified in Sch. VI the owner must under 
e, 237 apply fora license. He cannot get 
a Jicense for manufacturing oil, and then 
pack or store it without a license. But it 
ia obviously inequitable to charge a person 
thesame fee for manufacturing and packing 
orstoring. This point was raised before the 
Standing Oommittee of the Municipal 
Oouncil and on 12th September, 1923, it re- 
solvéd'that’ no separate license is necessary 
for each prodess* Iri “respect of the same 
Article Ex. I. Whatis probably meant was 
that no separate fee is necessary, for under 
B, 287 (3) a license is obligatory. 
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In these circumstances the present pro- 
secution is difficult to understand. When 
confronted with Ex. I the Assistant Re- 
venue Officer P, W.No. 1 merely said that 
he wasnot aware of it and the learned 
Presidency Magistrate ignores it altogether. 
The right fine would, therefore, seem to 
be Rs, 26. This is not a question of law, but 
a mere matter of Municipal routine; and 
the rezort to the Courts for what should be 
done in the office is strongly to be deprecat- 
ed, When the matter does get to the Oourt, 
however, the Oourt should read the exhibits 
and not merely issue a summary ukase. 

The fine is reduced by Rs. 50 

N. B. & A. Fine reduced. 


MADRAS HIGH COURT. 
Oxvin Suir No. 470 or 1930, 
November 17, 1939, 

Present :—Mr. Justice Venkatasubba Rao. 
A. 8. GNANAPRAKASAM PILLAI— 
PLAINTIFF 
versus 
F, 8. VAZ— DEFENDANT, 

Registration Act (XVI of 1908), ss. 17, 49—Transfer 
of Property Aet (1V of 1882), ss. 107, 110—Lease from 
month to month -Unregistered lease-deed—Admissibil- 
ity to prove terms—Notice to quit—Interpretation— 
Notice too long by a few hours—Validity. 

Where the terms of a lease which could be effected 
by an oral agreement accompanied by delivery of pos- 
session, have been embodied in a written document, 
the document can be referred to for finding out the 
terms of the lease even if itis unregistered. [p. 622, 
col. 1.] 

Bane Sahu v. Gowro Ratho (1), referred to. 

A lease of a house from lst December, 1924, to the 
lst January, 1925, contained a stipulation that “the 
tenancy may be determined by either party giving 
to the other of them subsequent to Ist January, 1925, 
fifteen days’ notice in writing expiring within the 
calender month.” A notice to quit was given on 15th 
September, 1930, in the following terms: “take notice 
that you are herebycalled upon to vacateand deliver 
possession of our bungalow . .on the forenoon 
of lst October, 1930 :” ; 

Held, that the notiee must be given a rational in- 
terpretation and was good though it terminated the 
tenancy onthe forenoon of the lst October, whereas 
it ought to have terminated it on the midnight of the 
30th September. [p. 624, col. 1.] | 

Rama Sahu v. Gowra Ratho (1), Sidebotham v. Hol- 
land (2), Harvey v. Copeland (3), Doed Spicer v. Lea 
(4) and Harihar Banerjee v. Ramsahi Roy (5), referred 
to, f 

Messrs. A. Suryanarayanaiah and A, 
Ramachandraiah, for the Plaintiff, 

Messrs, George Joseph for Mr. K. Kup- 
puswami, for the Defendant. 

SUDGMENT..—The question raised ig 
an important one and relates to the suffi. 
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ciency of a notice to quit. The plaintiff's 
Counsel tells me that although in the ordi- 
nary course he would have filed this suit 
in the City Civil Court he has chosen this 
forum anticipating that the defendant 
would raise the point he has now done. 
The terms of the lease are set forth in a 
writing dated lst December, 1924. It says: 
“The landlord lets and the tenant takes 
the dwelling house . . . from lst December 
1924 to lst January 1925 and thereafter 
unless and until the tenancy should be 
determined by a notice as hereinafter pro- 
vided.” 

The only other paragraph which is rele- 
vant reads thus: “The tenancy may be 
determined by either party giving to the 
other of them subsequent to Ist January, 
1925, fifteen days’ notice ir writing expiring 
within the calender month.” 


This agreement has not been registered 
and the first question that arises is whether 
itis admissble in evidence. Section 107, 
Transfer of Property Act, provides: “A 
lease of immoveable -property from year 
to year, or for any term exceeding one 
year, or reservinga yearly rent can be made 
only by a registered instrument. | 

“All other leases of immoveable property 
may be made either by a registered instru- 
ment or by oral agreement accompanied by 
delivery of possession.” 


The lease in question being for a month 
only it is para. 2 that applies. As both 
parties agree that there isa valid lease, I 
must assume that it was effected by an oral 
agreement accompanied by possession, 
Under the Transfer of Property Act, a 
registered instrument is not required to 
bring into existence such a lease as the one 
before me. A valid lease having come into 
existence independent of the document can 
it be received in evidence or not for the 
purpose of finding out the terms of the 
lease? To answer this question we must 
advert not to the Transferof Property Act, 
which deals with transactions but to the 
Registration Act, which deals with docu- 
ments Section 49 of the latter Act forbids 
any document being received in evidence 
which contravenes the terms of s. 17, 
Under the last-mentioned section only 
certain leases are compulsorily registrable, 
namely, those from year to year or for any 
term exceeding one year or reserving a 
yearly rent. The agreement not being 
ofthis description, the Registration Act 
does not stand in the way of its being 
received in evidence, This view receives 
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The notice to quit is dated 15th Septem- 
ber, 1930, and is in the following terms: 

“Take notice that you are hereby called 
upon to vacate and deliver possession of our 
bungalow . . on the forenoon of 1st 
October, 1930. 

For the defence two contentions are raised 
in the alternative, first, that it is too long a 
notice ; second, that it is too short a one. | 
Lst me deal with the first contention, It is 
put thus. The tenancy under theagreement is 
to commence from Ist December1924. Section 
110, Transfer of Property Act, says, that 
where the time limited by a lease is expressed 
as commencing from a particular day in com- 
puting that time, such day shall be exclud- 
ed, Read in the light of this section the 
lease commences on 2nd December, 1924, 


‘and terminates on lst January, 1925. The 


defendant's Counsel then argues that on the 
termination of the period fixed, a new 
tenancy commences on 2nd January, 1925. 
The month of the tenancy is, therefore, from 
2nd January, 1925, to lst February, 1925. 
This must be supposed to go on indefinite- 
ly. The period. that matters, therefore, is 
from the 2nd of a month to the lst of the 
succeeding month. The next step in the 
argument is that this is what the parties 
meant by the expression “the ‘calendar 
month” in the agreement. If this be so, 
the notice to quit is bad terminating the 
tenancy as it does, not on the expiry of the 
Ist October but on the forenoon of that day; 
in other words the notice is too short by 
about 12 hours. I am not prepared to accept 
this contention, A “calendar month” 
means according to the Oxford Dictionary 
one of thetwelve months into. which the 
year is divided according to the calendar 
also the spice of time from any day of any 
such month to the corresponding day of the 
next as opposed toa lunar month of four 
There can be no doubt that the 
parties understood the expressionin the 
former sense. In this case the original 
lease came to an end on Ist January, 1925. 
Thereafter the parties dealt with each other 
on the footing that the rent was to be paid 
and received for an English calendar menth, 
that is to say, for January or February and 
so on, - 

Granting that the term “calendar month” 
is used inthe sense I have ascribed to it, 
the question stillarises,: “Is the notice to 

a) 59 Ind. Cas. 350; A. I, R. 1921 Mad. 337; 44 M. 
55; (1920) M. W. N. 711; 12 L. W. 649; 39 M. LIJ. 639; 
29 M. L. T, 10 (F. R.) 
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quit a good or a bad notice? Mr. George 
Joseph the defendant’s Oounsel contends 
that it is bad because it terminates the 
tenancy on the forenoon of the lat October 
whereas it ought to have terminated it on 
the midnight of the 3uth September in other 
` words that the notice is too long by a few 
hours. This contention is strictly correct 
but the question is: Isthe suit liable to be 
dismissed on that ground? On this point 
Sidebotham v, Holland (2) is a very useful 
case. By an agreement in writing the 


plaintiff agreed to let a house to the defend-. 


ant as yearly tenantcommencing on 1$th 
May, 1890. On 17th November, 1593, the 
plaintiff gave the defendant notice calling 
upon him to quiton the 19th May following. 
It was held that a notice to quit on 18th 
May would have been good but nevertheless 
that the notice to quit on 19th May must 
not be treated as bad. Lindley, L, J., with 
whom Lord Halsbury concurred after stat- 
ing that one year from the 19th would 
expire at midnight of the 18th of the next 
May observes as follows: “But, although a 
half year’s notice to quit on the 18th would 
be correct it does not follow that a notice 
to quit on the 1¥th which is the anniversary 
of the day on which the tenancy commenced 
is bad and I am clearly of opinion that it is 
not, I have looked at all the decisions 
which were referred to in the argument 
and at many moreand I can find none in 
which it has been held that a half-year's 
notice to quit on the anniversary of the day 
on which the tenancy commenced is bad. I 


should ke very much surprised te find such 
a case.” 


It is obvious that, if notice to quit on the. 


18th is correct, notice to quit on the 19th is, 
strictly, speaking bad. But why does the 
learned Lord Justice say it is not bad? I 
repeat his very words: ‘The validity ofa 


notice to quit ought not to turn on the: 


splitting of astraw. Moreover, if hypercriti- 
cisms are to be indulged in, a notice to quit 
at the fires moment of the annivereary 
ought to be just as good asa notice to quit 
on the last moment of the day before. But 
such subtleties ought tobe and are dis- 
regarded as out of place,” 


in another place he remarks that the dis- 
tinction is far too subtle for practical use. 
I am tempted to extract the following pas- 
sage from the judgment of A, L. Smith, L. 
J.: “It cannot be denied that the law upon 
notices to quit is highly technical, but the 


(2) (1895) 1 Q. B, 378; 64 L, J. Q. B, 200;43 W. R, 
228; 72 L, T, 62, 
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technicalities are too deeply rooted in our 
law to be now got rid of, and if any case 
had been found showing that a full six 
months’ notice to quit given, as in the 
present case, from the anniversary of the 
day of the commencement of the tenancy 
was bad I must have given effect to it, but 
as no such cass has been found, I do not 
desire to add one more technicality to a 
notice to quit unless compelled to doso, 

“I would point out that the plaintiff has 
only himself to blame for the difficulties he 
is in in this case. Had he added the words 
which are very ordinarily inserted in a 
notice to quit, ‘or at the expiration of the 
year of your tenancy, which shall expire 
next after the end of one half year from the 
service of this notice,’ and which are in- 
serted to avoid such a point as that now 
taken, all would have been inorder, but the 
words are. not there, Ifthe notice to quit 
in this case had been for 20th or 2lst May 
or any later day I should have had no doubt 
but that it wasa bad notice, and I own that 
the inclination of my opinion is that the pre- 
sent notice is bad because it does not 
expire upon the last day ofsome year of 
the tenancy but as Lord MHalsbury and 
Lindely, L. J., are of opinion that inas- 
much as this was a full six months’ notice 
given to quit upon the anniversary of the 
day upon which the tenancy commenced it 
is good though the tenancy expired at 
midnight the day before I yield to what 
they say and will not differ from them and 
hold that this unmeritorious technicality 
must prevail,and I content myself with 
expressing what I have said. The appeal 
must be allowed”. 

Auother instructive case on this point is 
Harvey v. Copeland (3), A weekly tenancy 
commencing on Thursday was held to have 
been duly determined by notice served on 
Thursday the 5th November, to quit on or 
before Friday, the 13th November. A 
strict view of the law was taken by Gibson, 
J. The tenant ought to have been called 
on to quit on Thursday but as he was 
entitled under the notice to remain until 
midnight on Friday that notice was bad. 
But the majority of the Court did not con- 
cur in this view. Referring to Doed. Spicer 
v. Lea (4), O’Brien, J, remarks: “But 
if ever there was a case in which on 
account of the nature of it. and the 
sense, the ruleought to be confined to the 
particular facte, it is Doed, Spicer v. Lea 
(4). In that case, however, the designation 


3) (1892) 30 I.. R. Ir. 412, 
{i} (isos) 11 Bast, 312, 
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wasof a gale day. Here it isof a time 
when alone the right of the landlord 
‘could be enforced. He could not turn the 
tenant out of bed at 12 o'clock at night. 
Then ishe not entitled to say this is a 
notice to you to quit one minute after 12 
o'clock on Thursday? Ifthe notice had 
been to quitat the end of the week I ap- 
preherd that would be good”. 

Then in Harihar Banerji v, Ramsahi Roy 
(5) it has been held by the Privy Oouncil 
that a notice to quit should be construed 
ut res magis valeat, quam pereat. 
the observations approved in that case is 
the following of Patterson, J,: “It is not 
required that anotice should be worded 
with the accuracy of a plea, It is not 
drawn with strict precision but I think it is 
sufficient clear.” 

We must give the notice a rational in- 
terpretation, Following these decisions I 
am satisfied that the notice to quit in this 
case is a good notice. 

I have so far dealt with the question on 
the footing that the document is admissible 
in evidence, But supposing Iam wrong in 
that view does a different result follow? 
Under s. 1 16, Transfercf Property Act, deal- 
ing with holding over tenancies, the lease 
aiter the expiry of the original term, must 
bə taken to have been renewed from month 
to month, Such a lease is terminable under 
s. 106, by 15 days’ notice expiring with the 
end of a month of the tenancy. Tha ques- 
tion is: What is the month of ths tenancy 
in the present case? It is admitted that 
the rent receipts which the plaintif passed 
and the defendant accepted were uniformly 
for English calendar months, such as 
January, February. If thatis the month 
of the tenancy the notice to quit on the 
reasoning I have adopted is good. The 
result is whether agreement is received 
in evidence or not the notice is a valid 
notics and the tenancy has been properly 
terminated. 

Tbe only question that remains is as 
regards costs. lIs this a case where I should 
not allow the plaintiff costs under s. 16, 
City Civil Oourts Act? An important 
question nas been raised and very fully 
argued. Asa matter of fact, knowing that 
this defence was going to be raised the 
plaintiff filed the suit in this Oourtin the 


(5) 48 Ind. Oas. 277; A. I. R.1918 P. O. 102; 45 L A. 
222; 46 0. 458; 23 O. W. N. 17; 16 A. L. J. 969; 35 M. 
L. 3.107; 29 Q. D. J. 117; 9 L. W, 148; 25 M. L, T. 159; 
1U. P. L. R. (P. O.) 56; 21 Bom, L. R. 522; (1919) M, 
W. N. 471 (P. G.). 
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circumstances I am not prepared to deprive 
him of his costs. 

The mesne profits up to date amount 
Rs. 274-2 0 and future mesne profits are 
allowed at the rate of Re. 175 per month. 

I pass a decree in favour of the plaintiff 
for possession with Rs. 274-2-0 for mesne 
profits at Rs. 175 per month and costs of 
suit. Time for delivery of possession till 
5th December, 1930, 


N. 3. & 4, Decree accordingly. 


MADRAS HIGH COURT. 
OUBIMINAL Revision Oasu No, 914 
oF 1930, 
AND 
OxImINaL Revision Petition No, 848 
oF 1930. 
December 17, 1939. 
Present :—Mr, Justice Jackson. 
In re Nandipati RAMIREDDI AND ANOTHER 
— PETITIONBas—ACOUEED. 

Criminal Procedure Code (Act V of 1898), ss. 485, 
489—Criminal trial—Accused anticipating defence 
by petitions before heis charged and applying for 
revision of orders on such petitions—Procedure, 
legality of. 

The practice of accused persons anticipating their 
defence before they are charged and put upon their 
defenee, by petitions to the Court and bringing 
up the orders on those petitions before the High 
Court in revision is quite misconeeived. An accused 
person must wait till he is charged before he 
defends himself, and if he is convicted, his first 
remedy is in most cases by way of appeal, 


JUDGMENT.—It seems that an 
entirely wrong system of procedure is 
developing in the lower Courts. Accused 
persons before they are charged and put 
upon their defence, anticipate their defence 
by petitions on which the trial Court writes 
written orders, and these are then brought 
up on revision. The procedure is quite 
misconceived. An accused person must 
wait till heis charged before he defends 
himself, and if he is convicted his first 
remedy is in most cases by way of appeal. 
At this stage there is no room for revision, 
The criminal revision petition is dismissed, 

N. 8. & A, Revision dismissed, 
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LAHORE HIGH COURT. 
OgyminaL Revision Petition No, £71 oF 1931, 
April 18, 1931. 

Present :—Mr. Justice Bhide and 
hae Mr. Justice Tapp, 
. KUNDAN LAL «np orneas—Acoorzp— 
l PETITIONE88 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 8387, 
( 3), 541 (1)—Prisons Act (IX of 1894), s. 8—Prisoners 
Act (III of 1900)—Approvers—Confinement in Police 
custody, legality of—Power of Local Government to 
order detention in Police custody—'Prisoner’, ‘accused,’ 
meanings of—Interpretation of Statutes—Two con- 
structions. 

The custody contemplated by s, 337 (3), Criminal 
Procedure Code, in the case of persons who have 
been tendered and have accepted pardon is judicial 
custody or confinement in a ‘prison’ and Criminal 
Courts have no discretion to order the detention of 
such persons in Police custody. [p. 628, col. 1.] 
“Where ample provision has been made by 
law for the detention in Jails or judicial lock-up of per- 
sons liable to imprisonment or committed to custody,the 
Local Government has no powerto issue a direction 
under s. 541 (1), Criminal Procedure Code, that-an ap- 
prover, shall be confined in a.particular place in the 
occupation of the Police. [ibid | : 

An approver is, after all, an accused person and 
though heis declared to be acompetent witness after 
acceptance of pardonunder s. 337, Criminal Proce- 
dure Code, the pardon is only conditional and the ap- 
prover does not entirely cease to be an accused per- 
son until and unless the conditions of the pardon are 
duly fulfilled. ip. 629, col. 2; p. 630, col. 1.j 

It is a cardinal rule of interpretation of Statutes that 
when the language used by the Legislature admits of 
two constructions, the Oourt should not adopt a con- 
struction which would lead to an absurdity or obvious 
injustice but should adopt that construction which 
appears to be most in accord with convenience, 
reason and justice. [p. 630, col. 2.] 

An approver detained in custody under s. 337, 
Oriminal Procedure Code,comes witbinthe definition of 
‘a criminal prisoner ‘in s. 3(2) of the Prisons Act. [ibid ]. 

Emperor v. Khanun (1), In re Krishnaji Pandurang 
Joglekar (2) and Queen v. Ramsodoy Ghuckerbut.y 
(3), referred to. h 

Periton for revision of an order of the 
Commission appointed under the Punjab 
ActIV of 1930 dated the 15th January, 1981. 

Messrs. Sham Lal, A. R. Kapur and A. 
"N. Mehta, for the Petitioners. 

Messrs Jowala Parshad and Gopal Lal, 

Public Prosecutors, for the Rs spondent. 
ORDER OF REFERENCE. 

Bhide, J.—[WMarch 18, 1931 ]—The 
‘petitioners have been prosecuted on 
charges of conspiracy and murder under ss, 
120 B , 392, Indian Penal Oode,and are being 
tried by Oommissionersappointed under the 
‘Punjab Act 1V of 1930 It appears that there 
are five approvers in the cass and the 
examination of the first approver is going on 
‘at present. During the course of his exami- 
nation the first approver, Indar Pal, made 


allegations to the effect that-he had been 
10140 
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supplied by the Police (in whose custody he 
was being kept) with copies of statements 
of other approvers and pressure was being 
brought upon him to alter the statements 
made by him beforethe Magistrate under 
s 337, Oriminal Procedure Oode, in certain 
respects so as to bring it into conformity 
with those of the other approvers. The 
question was then raised as regards the 
proper custody of the approvers and it was 
discovered that no order had been paséed in 
this respect by the Magistrate. The peti- 
tioners’ contention was that the approvers 
ought to be kept in the judicial lock-up but 
the learned Commissioners ordered the ap- 
provers to be detained in the Lahore Fort 
in the custody of the Superintendent of 
Police (O. I. D) on the ground of balance of 
convenience. The petitioners have prefer- 
red a retition of revision of this order under 
s. 439, Criminal Procedure Code. 

The main points which ¿rise for decision 
in this case are :— 

(1) Whetker the Commissioners had 
power under tle law to order tte detention 
of the approvers in the Fort inthe custody of 
the Superintendent of Police (O.I. D), as 
has been done in the present cage, 

(2) Secondly, if the matter wes one of 
discretion with the Oommissiorers, whether 
they have exercised the diecreticn proper- 
ly; and 

(3) Lastly, if tke matter was one of discre- 
tion, whether it would be proper in revision 
to interfere with that diecertion in all the 
circumstances of the case. 

As regards the first point, the contention 
of the learned Public Prosecutor was that 
s. 337, Criminal Procedure Ocde, gave abso- 
lute discretion to the Court to detain sn ap- 
prover in the custody of any person it choos- 
es as the section merely says that the ap- 
prover “shall be detained in custody till 
the termination of the trial,” He drew my 
attention to certain other sections of the 
Code, e.g, 88 59, 66, 385 and 4€5, to 
show that the custody contemplated 
by the Ocde is not necessarily that of 
an officer incharge ofa Jail. Bat Ido not 
think these sections are of much assistance 
in deciding the matter. Section 337 ap- 
pears in the Ohapter containing general pro- 
visions regarding inquiries and trials and it 
is nos disputed that the approver is to be 
detained in custody by the order of the 
Court. The Code itself does not contain any 
general provisions as to where persons 
ordered to be detained in custody are to be 
kept and subject to what restrictions This is 
apparently left to be regulated separately, 
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The preamblé to the Prisoners Act, 1200, 
shows that it was passed to consolidate the 
law relating to prisoners confined by order 
ofa Court. Section 3 of that Act makes it 

` obligatory for an officer-in charge cf a 
prison to receive and detain all such persons 
duly committed to his custody by a Court. 
In the Prisons Act, 1894, theterm ‘ Orimi- 
nal Prisoner ' is defined so as to include all 
persons ordered to be detained by a Court— 
whether convicted or unconvicted. These 
provisions seem to- indicate that persons 
ordered to be detained in ‘custody’ by a 
Court should be kept in a ‘ prison’—unless, 
of course, some other custody is indicated 
in the provisions of the Uode. It has been 
pointed out in Emperor v. Khanun (1), that 
a judicial lcck-up used for the detention of 
unconvicted prisoners also comes within the 
definition of the word‘ Prison’ as used in 
the Prisons Act, It seems doubtful if the 
Oourt bas power to entrust such persons to 
the custody of any person it chooses. This 
would bs placing them on the same footing 
more or less as attiched properly in erecu- 
tion prcceedings which is made over to a 
sapurddar, The case is no longer under 
investigation and there is apparently no 
justification for the approvers being detain- 
-edin Police custody either under the (Jode 
or the Police Act. It must aleo be eaid that 
it does not appear to be in the interest of 


justice to allow the approvers to remain in ` 


the custody of the Investigating Police 
Officers. The allegation made by Indar Pal 
may or may not be true, but the possibility 
of abuse of power indicated thereby cannot 
be ignored, It was urged that there would 
. be danger to the lives of the approvers if 
-they were kept in Jail, but it was pointed 
.out on behalf of the petitioners that Indar 
-Pal is now being kept in Jail and the 
- Superintendent sf the Jailhas been order- 
ed to take special precautions. 

The -Local Government has, of course, 
power to direct the detention of prisoners 
in any specified placo under s. 541, Oriminal 
Procedure Oode, but untiland unless this 
is done it is doubtful if the custody in which 
the approvers are kept at present could be 

. considered lawful. 
The learned Public Prosecutor stated that 
according to the present practice approvers 
_ are élways detained in the custody of the 
Police. The question reised is important 
and not free from difficulty, There appears 
to be no direct authority on the point and it 
seems desirable that thiscase should go be- 


(1) 76 Ind. Cas, 29; 4 Lah, 448; 25 Or, L, J, 93; A, 
R, 1924Lah.257, Or L, J, 93; A.I, 
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fore a Division Bench: 

I accordingly refer the case to a Division 
Bench. 

An early date should be fixed. 





Messrs. Shamair Chand, Sham Lal, A. R, 
Kapur and Amar Nath Mehta, forthe Peti- 
tioners. 

Mr. Carden Noad, Government Advo- 


cate and Messrs. Jawala Parshad and Gopal 


Lal, Publie Prosecutors, for the Respondent. 
JUDGMENT OF THE DIVISION 
BENCH. 

Tapp, d.—The facts relating to this 
petition for revision are duly set forth in 
the order of the learned Judge in the Cham- 
bers referring the following points for de- 
termination to a Division Berch of this 
Court :— 

1, Whether the Commissioners bad 
power under ihe law to order the 
detention of the approvers in the 
Fort in the custody of the Superin- 
tendent of Police (O.J. D.) as kas 

_ been done in the present case? | 

2, Secondly, if ihe matter was one of 
discretion with the Oommiesicners, 
whether they have exercised the 
discretion properly ; and 

3. Lastly, ifthe matter was one of dis- 
cretion whether it would be prop- 
er in revision to interfere with 
that discretion in all the circum- 
stances of the case. 

These three points really resolve them- 

selves into the following general question:— 

Whatisthe natureof the custody con- 
templated by subs, (3) of a. 387 of the 
Code of Oriminal Procedure in the care of 
those persons who have been tendered and 
have eccepted apardon, and known 28 
approvers, and whethera Oriminal Court 
hes any discretion to vary or alter the 
nature of this custody? 

Chapter V of the Code deals with the 
arrest and taking into custody under a war- 
rant end witout a warrant by a Police 
Officer, a private person, anda Magistrate 
under certain circumstances, In the case 
of an arrest by a private person the pereon 
arrested has to be made over without un- 
neceesrry delay toa Pclice Officer or, in 
the absence of a Police Officer, bas to 
be taken in custody to the nearest Police 
Statioa—Vide 8,59. Section E4 then pro- 
vides that no Police Officer shall detain in 
custody a person arrested without war- 


. rant for a longer period than under all the 


circumstances .of: the Case, is reasonable 
and such period shall not, in the absence of 
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a spacial order of a Magistrate under s, 167, 
exceed 24 hours, exclusive of the time 
necessary for the journey from the place of 
arrest to the Magistrate’s Oourt. This provi- 
sion of law makes it perfectly clear that 
ordinarily speaking nopersonarrested with- 
outa warrant cimnot be detained in custo- 
dy bya Police Officar fora longer period 
than 2£hours without a special Magisterial 
order. Inthe case of a person arrested by 
a Magistrate or under his orders as provid- 
ed for in s. 6t the offender has to be cəm- 
mitted to custody, such custody being ob- 
viously Magisterial custody. 

Passing over Ohaps. VI to XIII wə come 
to Ohap. XIV which provides for informa- 
tion to the Police and their powers to ia- 
vestigate, ands, 167in this chapter lays 
down the procedure tobe followed when- 
ever any person is arrested and detained 
in custody and it appears that the investi- 
gation cannot be completed within the 
period of 24 hours fixed by 6.61. The 
provisions of e, 167 are thus supplementary 
t> those contained in f.6l of the Cole by 
requiring the Police Odiser making the in: 
vestigation when such cannot be completed 
within prescribed 24 hours to forward the 
accused person with cartain papers to the 
nearest Magistrate and obtain his authority 
for the further detention of the accused per- 
sc nin Police custody for a period notexceed- 
ing 15 days in the whole Sub section (3) of 
the section furtherim poses on the Magistrate 
authorising such detention the necessity of 
recording his reasons for making such an 
order. Datention of an accused person in 
Police custody is thus, under the provisions 
of the law as set forth above, limited in 
the first instance to 24 hours and under cer- 
tain other circumstances at the outside to 
15 days. On the expiry of the period of 24 
hours, or such other period not exceeding 
15 days as may be authorised by the Magis- 
trate, the custody of an accused person 
passes from the Police to the Magistrate. 

Ifthe case is one involving an offence 
triable by a Court of Session the proce- 
dure to be followed by the Magistrate is 
that prascribed in Ohap, XVIII of the Code, 
and if the Magistrate commits the accused 
person for trial he shall until and during 
the trial, subject to the provisions of the 
_ Oode regarding the taking of bail, commit 
the accused by warrant to custody—vide 
B. 220. The custody contemplated in this 
section is custody in a prison or judicial 
lock-up. 

If, during an enquiry or trial by a Magis- 
-trate’ or a Court of Session, it becomes 
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necessary or advisable to postpone the 
commencement of, or adjourn any enquiry 
or trial, the Oourt(which expression here 
includes a Magistrate) is given power under 
e. 344 to postpone or adjourn the same and 
may by a warrant remand the accused if 
in custody. Here again there can be no 
possible doubt that the custody contem- 
plated is judicial custody or a remand to 
Jail and not to Police custody which as 
shown above has terminated long before 
the stage is reached at which an order 
under s, 344 can be made—see inthis con- 
nection In re Krishnaji Pandurang 
Joglelcar (2). 

It is, therefore, abundantly clear that 
during an enquiry or trial the custody in 
which an accused person concerned in such 
enquiry or trial is to be detained is judici- 
al custody or, in other words, confinement 
in a prison which, eccording tos, 3 of the 
Prisons Act IX of 1894, me2ars any Jail or 
place used permanently or temporarily 
under the general or special orders of a 
Local Government for the detention of 
prisoners which term as applied to a erimi- 
nal prisoner means any prisoner duly com- 
mitted to a custody under the writ, warrant 
or order of any Oourt or authority exercis- 
ing criminal jurisdiction—vide sub-s 2 of 
the aforesaid s. 3, The preamble to the 
Prisoners Act III of 19C0 would also cover 
such a person. As held in Emperor v. 
Khanun (1) a judicial lock-up used for the 
detention of under-trial prisoners in which 
category an accused person as described 
above would fall, is a prison within the 
meaning of subs. (Ll) ofa. 3 of the Prisons 
Act, and further that such a person isa 
criminal prisoner within the meaning of 
sub-s. 2 of e. 3. | 


Under e. 342 of the Code no oath can be 
aiministered to an accused person and 
the effect of this section ands, 343 rendera 
an accused person incompetent to testify. 
He can only be converted into a wit- 
ness when a pardon has heen lawfully 
tendered and accepted by him under the 
provisions of s. 3 7. He then becomes an 
“accomplices witness” who in Queen v. 
Ramsodoy Chukerbutty (3) has been defin- 
ed as “one who is either being jointly 
tried for the same offence and makes ad- 
missions which may be taken as evidence 
against a co prisoner, and which makes the 
confessing accused pro hac-vicea sort of 
witness, or one who has received a condi- 
tional pardon on the understanding that he 

(2) 23 B. 32 at p. 34, 

(3) 20 W. R. 19 Or. 
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is to tell all he knows and who may at any 
time be relegated to the dock ifhe fails in 
his undertaking.” Under s. 133 of the Evi- 
dence Act an accompliceis a competent 
witness, but, in my opinion, such compe- 
tency, which has been conferred on him 
by a process of law, does not divest him 
of the character of an accused person. 
Until by fulfilment of his undertaking he 
earns and secures his discharge he remains 
a particeps criminis who by the grant ofa 
pardon has been clothed with the compe- 
tency to testify against hia co accused and 
can thus be moved fram the dock to the 
witness: box, 

There is, therefore, no difference in my 
judgment as regards the nature of the 
custody in which heisto be detained be- 
tween an approver and an accused person. 
As shown above the nature of the custody 
contemplated by law in the case of an 
accused person during the enquiry or trial 
is judicial custocy or confinement in a 
‘prison’ and anapprover must ke detained 
in similar custcdy. 

The view of the learned Commissioners 
that the balance of convenience required 
that the four approvers Kharaiti Ram, 
Madan Gopal, Saran Das ani Shiv Rem 
should be detained in Police custody is 
hardly convincing. Where there is an 
express or implied provision of law as to 
the nature of the custody in which an 
approver shall be detained no question of 
convenience can arise, 

It follows from the above observations 
that the Commissioner had no power to 
order the detention of the four approvers in 
Police custody nor was any discretion 
vestedin themto do so. The third point 
does not arise in the circumstances. 

I would for the reasons’ given set aside 
the orderof the Oommissioners and direct 
that the four approvers be detained in 
judicial custody or in other words in a 
prison or in ajudiciallcck-up during the trial 
-= During the hearing the learned Public 
Prosecutor showed us an order made by the 
Local Government under subs. (i) 
of s. 541 of the Code of Oriminal Procedure 
which empowers the Local Government to 
direct “unlees otherwise provided by any 
law for the time being in force” in what 
placeany person liable tobe imprisoned or 
committed to custody under the Code shall 
be confined. The order in question directs 
that the four approvers mentioned above 
shall be corfined in that portion of the 
Lahore Fort which is in the occupation of 
the Police. Under ol, “ (b) sub-s, (1) 
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ofs. 3, of the Prisons Act, a plate so 
appointed isnot included within the deisi- 
tion of a “Prison”. This provision of lar 
first found expression in the Oriminal 
Procedure Oode of 1882, as s. 552 taking the 
place, presumably ina somewhat enlarged 
form, of s. 88 of the previous Oode of 1872, 
Section 88 gave the Local Government 
power to providea place for the confine- 
ment of prisoners who were Hropean 
Britsh Subjects and in accordanee with 
this provision the Punjab Government 
notified the Jails at Lahore, Peshawar, 
Rawalpindi, Multan, Ambala and Delhi as 
such places—vide Punjab Government Noti- 
fication No. 314 of the 27th January, 1873, 
appearing on pages 75 and 76 of the 
Punjab Gazette ofthe 30th January, 1873. 

Now it seems tome that the direction of 
the Local Government offends against the 
provisions cf the Code which es shown 
above, require that an accussd person 
including an approver shall ba detained in 
judicial custody or in prison. Fır all 
practical purposes the approvers have 
under the order been relegated to Police 
custody. Moreover, ample provision under 
the Prisons Act has been made and exists 
in Lahore for the confinement of persons 
liable to be imprisoned or committed to 
custody and in the circumstances the order 
would appear to ignore the opening words 
of the section, viz, ‘unless when otherwise 
provided for any law for ths time being in 
force.” 

lt was urged by the learned Publie Proze- 
cutor that the order of the learned Oom-. 
missioners and the directions of the Local: 
Goverament were dictated by fears for the 
safety of the approvers but surely it would 
be possible to take all necessary precautions 
in a prison or judicial lock up. 

Bhide, J.—The facis of this case and 
the points for determination have been 
given in my order dated 18th March, 1931, 
by which this case was referred toa Divisicn 
Bench for decision. The case has now been. 
re-argued, but nothing new has been 
brought outin the arguments, requiring 
further discussion except 8 direction issued 
by the Local Governament under s. 541, 
Oriminal Procedure Code, to the effect that 
the approvers in this case (excepting Indar 
Pal) shall be confined in that part of the - 
Lahore Fort which is in the occupation of 
the Police, I shall discuss this direction 
presently but so far asthe main question 
is concerned, I adhere to my opinion, that 
in the absence of any indication to the 
contrary, the custody referred to in s, 337 
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of the Criminal Procedure Gode, must be 
taken to be custody in a prison (which 
term, as I- have pointed out already, has 
basen held to include a ‘Judicial Lock-Up’) 
and not the custody of the Police. As a 
result the order of the learnéd Commis- 
sioners directing the approvers to be detain- 
ed in the Fort in the custody of the Police 
must be held to be illegal. 

As regards the direction issued by the 
Loéal Government under s. 541, Criminal 
Procedure Code, it is obvious that it does 
not in any way alter the statws quo and does 
not remove the real objection of petitioners, 
which is to the detention of the approvers 
in the custody of the Police, When the 
case was argued before me at first, it was 
(as I understood) conceded that the Local 
Government could by issuing a suitable 
direction under s. 541, Criminal Procedure 
Code, legalize the detention of the approvers 
in the Fort, But this concession was made 
in reply to the assertion made on behalf of 
the Crown that there would be danger to 
the lives of the approvers if they were 
detained in the Jail. It was, perhaps not 
realised at the time that the custody of the 
Police would be maintained. If the place 
had been placed under the control of the 
Jail authorities, the objection of the peti- 
tionera would have been removed and the 
objection of the Local Government attained, 
but for some reason or other this has not 
been done, 

The learned Counsel for the patitioners 
has contended that ths direction issued by 
the Local Government under s. 541, Urimi- 
nal Procedure Oole, is ultra vires. Tne 
interpretation of this section is not altoge- 
ther easy, but after carefully considering 
its provisions, I have come to the conclu- 
sion that the contention must be upheld. 

Section 541 was apparently introduced. 
for the first time in ths Oriminal Procedure 
Code of 1882, There seems to ba practic. 
ally no case law which would bs of any 
assistance in the interpretation of this sec- 
tion and we have not been even raferred 
to any other directions issued by Local 
Governmenis under this section since ita 
enactment. In thecommentary, in Sohoni's 
Oriminal Procedure Oode, references are 
given under this seztion to notificationsi3su- 
ed by Local Governments regarding the con- 
finement of European Prisoners. But thase 
notifications appear to hive been issued 
before the enactment of s. 541, Criminal 
Procedure Code, and are, therefore, not 
directly in point, . 

The precise interpretation of the section 
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is not free from difficulty as already stated; 
In view of the opening words of the section, 
viz, unless when otherwise provided by 
any law for the time being in forces, two 
interpretations are suggested as to the 
circumstances in which the Local Govern- 
ment is empowered to act, Firstly, the 
Local Government can issue a discretion 
under the section when there is no pro- 
vision made under any other law for the 
detention of persons, who are liable to be 
imprisoned or committed to custody under 
the Code. Secondly, that Local Govern- 
ment can issus such a direction when the 
place where such persons are to ba detained 
ia not fixed by any other law. The Lceal 
Government has apparently adopted the 
latter interpretation in the present case in 
issuing the directions referred to above and 
the main point for decision now is whether 
this interpretation is correct. 

- It is beyond dispute that there is ample 
provision made by law in this province 
for the detention in Jails or judicial lock- 
ups of persons lisble to be imprisoned or 
committed to cistody, and the apprcvers 
came under ths latter category. All that 
can be ssid in favour of the interpretation 
placed by the Local Government on the 
section ia the prezent instance is that there 
is no law requiring approvers detained 
under s. 237, Criminal Procedure Oode, to 
be detained in any particular Jail or lock- 
up. Butifthis interpretation were t> be 
a:cepted, there would be practically nothing 
to pravent the LocalGovern meat from issuing 
ofa direction of this kindunders. £41, Crimi- 
nal Procedure Oode, with regard to any per- 
son liabla to be imprisoned or detained in 
custody under the Oade. For, so far as 
I can fad there is no law requiring the 
detention of any such persons in any par- 
ticular ‘Placa.’ Farther, when a direction 
is issued uiders. 041, Oriminal Procedure 
Oode, with regard to any place, it appears 
that placa is removed from the category of 
a ‘Prison’ (Vide a. 3 of the Prisons Act) and 
its management is left to be determined 
by rules at the discretion of the Local 
Government under r. 6) of the Prisons Act. 
The net result will be that any persons 
eould be deprived of the benefit of the 
provisions of the Code or those of the 
Prisons Act merely by the issue of a 
direction under e. 541, Criminal Procedure 
Gode. Inthe present instances, e. g.. the 
approvers are being kept in Police custody, 
though this iscontrary to the spirit of the 
Jode. An approver is, after all, an ac- 
cused person and though he is declared to 


630 


bea competent witness after acceptance 
of pardon under s. 337, Criminal Procedure 
Oode, the pardon is only conditional and 
the approver does not entirely cease to 
be an accused person until and unless the 
conditions of the pardon are duly fulfilled. 
The ode does not contemplate accused 
persons being kept in Police custody 
except for a limited period during the 
course of investigation (Vide s. 167), Orimi- 
nal Procedure Code. But if the direction 
issued by the Local Government were held 
to ba legal, such detention could be legalis- 
ed for an indefinite period in the case of 
any ‘accused’ person. Similarly, it would 
be entirely a matter of discretion with the 
Local Government to extend or not to 
extend to such persons the benefit of the 
provisions of the Prisons Act as regards 
food, clothing, interviews etc. 

On the above interpretation it would also 
be open to the Local Government to take 
even a convicted person outof the scope of 
prison regulations, For, although the Code 
requires such persons to be sent to ‘Prison’ 
neither the Code nor the Prisons Act ap- 
parently lays down any rule as to the par- 
ticular prison to which such persons should 
be sent. As a result, even convicted per- 
sons could bs kept at any place and treated 
in any manner as the Local Government 

.pleases by issuing a direction under s. 541, 
Criminal Procedure Oode, ` 

It seems to methat the above interpreta- 
tion would be . wholly repugnant to the 
spirit of the Code and the enactments 
relating to prisons, Inthe firat placa it ia 
difficult to see any necessity or justification 
for conferring such wide powers giving 
practically absolute discretion to the Local 
Government in the matter of treatment of 
prisoners when the whole subject is re- 
gulated by separate enactments relating to 
‘Prisons’ and Prisoners, It would not, there- 
fore, be reasonable to impute any such inten- 
tionto the Legieiature. Secondly, if this were 
the intention of the Legislature the opening 
words “Unless when otherwise provided by 
any law for the time being in forces” would 
have been hardly necessary, Assuming 
that the Legislature wanted to confer such 
wide powers on the Local Government, I 
do not see any good reason why that power 
should be cor fined only to those cases where 
the place of confinement is not determined 
by any other law. 

It may be pointed out in this connection 
that the Prisoners Act itself makes ample 
provision for establishment of permanent 
as well as temporary prisons and for 
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transfer of prisoners from one prison to 
another, (See, e. g., 8s. 4, 7 of the Prisons 
Act}. - 

The first interpretation referred to above 
seems, on the other hand, intelligible and 
consonant with reason. According to that 
interpretation, the Local Government would 
be empowered totake action under s 541 
only in those rare cases where no provision 
has yet been made (as may happen, e.g in 
a newly required territory or a newly 
consifuted district) for the confinement of 
unconvicted or convicted prisoners. In` 
euch cases there is obvious necessity for 
making some provision for the confinement 
ofsuch persons. Lt is also not difficult to 
see whysuch places are excluded from the 
definition of 8 prison. For where there is 
no properly constituted prison, it may not 
be possible tocomply with all the require- 
ments of the Prisons Act in respect of 
establishment and other matters. 

Is is a cardinal rule of interpretation of - 
Statutes that when the language used by 
the Legislature admits of two constructions, 
the Court should not adopt a construction 
which would lead to an absurdity or obvious 
injustice but should adopt that construc- 
tion which sppears to be most in accord 
with convenience, reason and justice fef. 
Khan Gul v. Lakha Singh (4), Maxwell's In- 
terpretation of Statutes, 7th FE lition, 
page 166). The law of every civilised coun- 
try requires prisoners to be lodged and 
kept subject to well defined restrictions 
and I am of ojinion that on the prin- 
ciple of the rule stated above, the first and 
not the second of ths two interpretatione 
diecussed abova should be taken to be the 
correct one, 

Section 4 of the Prisons Ac‘, 1894, re- 
quires the Local Government to provide 
prisons for the detention of prisoners in its 
territories and such prisons heve been 
established in this province, 1 have 
already pointed out in my referring order 
that the definition of a criminal prisoner 
in the Prisons Act is wide enough to in- 
clude any person detained in custody by 
the order of a Court. An approver detain- 
ed in custody under s. 337, Criminal Pro- 
cedure Code, would, therefore, come within 
this definition, It is not disputed that 
there is ample provision for the custody 
of the approvers in the local Jails and 
judicial lock-ups, All that is alleged is 
that there is some danger to their lives, 
Batifthis be so it is for the prison 


(4) 111 Ind. Cas.175;9 Lah. 701; A, I, R. 1938 Lah. 
609; 10 Lah, L, J. 413; 30 P. L. R. 69, 
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“authorities to take such measures as may be 
necessary in that respect. 

It follows from the above that the 
direction issued by the Local Government 
under s. 541, Oriminal Procedure Oode, in 
this case cannot ba treated as valid. I, 
therefore, concur in the order proposed by 
my learned brother, viz, that the approvers 
shall be detained in Judicial custody—i. e. 
in a prison or judicial lock-up. 

A. Order accordingly. 


—— 


LAHORE HIGH COURT. 
Saoonp Ovr APPRAL No. 1943 oF 1930. 
March 12, 1981, 

Present :—Mr. Justice Bhide. 
PHOOL SINGH—Dsranpant—AFPELLANT 

i versus 
TOTA AND oTaBRS—PLAINTIFFS 
AND OTHBAS— DEFENDANTS 
— RESPONDENTA. 

Limitation Act (IX of 1908), Sch. I, Art. 118— 
Punjab Limitation (Custom) Act (I of 1920), Sch. 
Art. 3—Suit for declaration of invalidity of adoption 
—Limitation—Starling point. 

here in a suit for declaration that an alleged 
adoption of the defendant was invalid and that it 
never took place in fact it was found that there was a 
gift in favour ofthe adopted son and the adoption as 
well as the gift were openly declared at the time of 
the mutation of the year 1998 and the adoption was 
held invalid only owing to absence of certain ceremo- 
nies required under special custom: 

Held, that the suit being one of declaration was 
govorned by Art. 3 of the Schedule to the Punjab 
Limitation (Custom) Act, 1920, corresponding to 
Art. 118, Limitation Act,and before deciding the 
question of limitation it was necessary to determine 
the date on which the alleged adoption became known 
to the plaintiff. [p. 632, col. 1.] 

Sultan v. Elahi Buksh (1), distinguished. 

Second appeal from a decree of ths 
District Judge, Karnal, dated the 18th 
June, 1930, affirming that of the Sabordi- 
nate Judge, Fourth Olass, Jhajjar, dated 
the 26th February, 1929. 

Mr. Shamair Chand, for the Appellant. 

Mr Gullu Ram, for the Respondents. 

JUDGMENT.—This is a second appeal 
arising out of a suit for a declaration to 
the effect thatthe alleged adoption of de- 
fendant No. 2 by defendant No. 1 was in- 

‘valid and that it never took placein fact. 
The suit has been decreed by the learned 
District Judge on the finding that no valid 
adoption took place in fact, Oneof the 
pleas urged by the defendants who have 
preferred this second appeal was that the 
suit was time-barred. The learned District 
Judge has not gone into this question 
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merely on the ground that the alleged 
adoption of the year 1904 had not been 
established and that the suit was within 
time from the adoption of the year 1928, 
It appears, however, that there was really 
no adoption in the year 1828. The suit 
which was brought in the year 1928by 
Phul Singh, defendant No. 1 was based on 
the adoption of the year 1904 and the only 
point which arose for determination was 
whether in respect of that adoption the suit 
was within time. The learned Oounsel 
for the appellant has drawn my attention 
to the mutation of the year 1908 which 
shows that the adoption in question was 
definitely alleged by Deoka before the 
Revenue Officer and that some of the 
plaintiffs who have instituted the present 
suit were at any rate present at the time 
of the mutation and were iully aware of the 
allegation made by Deoka. These plaint- 
ifs were Tota and Udmi, Mul Ohand, 
father of two other plaintiffs, namely, Ran- 
jit and Jagta, was also present, There 
were present certain other reversioners also, 
who consented to the adoption but these 
are not amongst ths plaintiffs in the present 
case. The question, therefore, arises whe- 
ther the present suit can be considered to 
be within time co far as Teta, U imi, Ranjit 
and Jagta, at any rate, are concerned. It 
has been further argued by the learned 
Qounsel for the appellant that as there was 
a registered ceed of-gift in favour of the 
adopted son and the gifts were openly de- 
clared in ths mutation proceedings, there 
was sufficient notice to all the reversioners 
and they should be presumed to have had 
knowledge of the adoption at least since 
the year 1508. This is also a point which 
require consideration. 

The learned Counsel for the respondents 
has contended thatthe adoption having 
baen found t> beinvalid, the suit cannot 
ba governed by Art. 118 ofthe Indian 
Limitation Act. Hahas referred to Sultan 
v. Elahi Buksh (1) but the present case can, 
1 think, be distinguished on the ground that 
here there was not a falseor mere idle alle- 
gation ofadoption, but there was some prima 
facie evidenca of conduct also. Here there 
was a gift in favour of the adopted son and 
the adoption as well as the gift were openly 
declared at the time of the mutation of the 
year 1908, The adoption has been held to 
be invalid only owing to absence cf certain 
ceremonies required under the apecial 
custom ofthe Rohtak District, According 


(1) 73 P. R, 1894, 
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to the general custom ofthe province it 
might have been valid. It may also be 
noted that the suitin Sultan v, Elahi Buksh 
(1) was one for possession and not fora 
declaration. In my opinion the present 
suit being one for declaration would be 
governtd by Art. 3 of the Schedule to the 
Punjab Limitation (Custom) Act, 1920, 
(which corresponds to Art. 118 of the 
indian Limitation Act, 1903). For the pur- 
poses of the Article it ia necessary to de- 
termine the dateon which the alleged 
adoption or appointment of an heir becomes 
known to the plaintiff. This question of 
fact has not been determined by the learned 
District Judge. I must, therefore, accept 
this appeal and setting aside the decree of 
the learned District Judge, remand the case 
for a fresh decision. Stamp on appeal will 
' be refunded and other costs will be costs 
in the cause, 
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LAHORE HIGH COURT. 
€Ha nv OIvIL Appt No. 848 or 19:7, 
March 12, 1931. 
Present: —Justice Sir Alan Broadway, KT., 
and Mr. Justica Johnstone. 
FAZLA AND ANOTHER —PLIINTIFF;— 
APPELLANTS 
versus 

ZA\N-UL-ABDIN—Dzrenpantr— 
— REBPONDENT, 

Muhammadan Law—~Wakf—Mutwalli—Dental of 
waki—Ground for removal. 

The denial by a mutwalli ofthe wakf character 
of the trust property and his setting up an adverse 
claim to it are sufficient to render him an unfit 
person to continue in office. 

Harji Mal v. Devi Ditta Mal (1) and Ajudhia Das v, 
Loku Malik (2), followed. 


Second appeal from a decree of the 
District Judge, Gujranwala, dated the 19th 
January, 1927, reversing that of the Sub. 
ordinate Judge, Second Class, Gujranwala, 
dated the 2nd July, 1926. 

Mr. Mehr Chand Mahajan, for the Appel. 
lants. 

. Mr, Mohsin Shah, for the Respondent. 
JUDGMENT. 

Johnstone, J.—The Muhammadan 
Jate of Ramke Ohatha village in the 
Gujranwala District broughta suit under 
s 92, Civil Procedure Code, for the removal 
of Zain-ukabdin, majawar of the khankah 
. of a deceased saint named Nur Shah, on 
the ground of misconduct of various kinds, 
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The Court ef first instance found that the ` 
property, 2. e„ the shrine and geome sur- 
rounding land, is wakf, and that although 

Zain-ul-abdin was not proved to be a man 

of bad character, he had, by denying the 

wakf charecter and setting up an exclusive 

personal title to the property, rendered 

himeelf liable to removal from office. A 

decree was accordingly passed to that 

effect. Zain-ul-abdin appealed to ‘the Dis 

trict Judge, who agreed with the trial 

Couri’s finding that the property is wakf. 

He observed, however, that he had gone 

through the record and found that 

“Zain-ul-abdin never claimed to be the 

owner of the property.” While. doubting 

whether the plaintifis had apy right to. 
the management of the 

shrine, he came to no definite decision on 

the question, but accepted the appeal on 

the ground that Zain-ul-abdin had never 

set up a personal title. 

On behalf of the plaintifs Mr. Mahajan 
has directed our attention to the written 
statement of Zain uleabdin in which he 
“never admitted that the khankah is wakf” 
and in fact specifically denied the assertion. 
It is true that Zainul-abdin in his examing- 
tion before issues said that he wes the 
mutwall,, but zs the plaintiffs’ witness he 
stated tbat the khankah is his own proper- 
ty. Mcreover, in bis grounds of appeal to 
the District Judge hs contested the finding 
that the shrineis wakf, I: is clear, there- 
fore, that he did set up a personal title. 
His learred Oounsel now eeys that his 
client oaly meent that it was not a public 
wakf, but that position was never taken 
betore, 

The question thea remains whether 
Z inulev-oin is liable} to removal in view 
of his defence, Mr, Mahajan bas cited 
certain authorities, e, g, Harji Mal v. Devi 
Ditta Mal (1) and Ajudhia Das v. Loku 
Malik (2) which followed earlier decisions of 
the Madras and Bombay High Court3, Tie 
principle laid down in those authorities is 
that the denial by mahant of the wakf 
character of property and his setting up an 
adverse claim to it are sufficient to render 
bim an unfit person to continue in cffice. 
Also, in para 172 of Principles of 
Mubammadan Law (Yth Edition) by D F, 
Mulla it ia stated thata mutwalli may be 
removed by the Court on proof of misfeas- 
anceor breach of trust, acd various authcri- 
ties are quoted in support of the principle, 


(1) 77 Ind, Cas. 398; A. I R. 1924 Lah, 107; 4 
Lah. 364. 
(2) 72 Ind, Qas, 808; A. I, R. 1923 Lah, 131. 
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In view of what has. been said above, I 
would hold that Zain-ul-abdin is sliable to 
removal and I would accordingly accept 
this appeal and restore the decree of the 
trial Court, removing the defendant from 
the trust property. 

Broadway, J.—I agree. 

A Appeal accepted, 


LAHORE HIGH COURT, . 
Szoonp O1vin Appar No. 1735 or 1930, 
Mach 12, 1931. 

Present:—Mr. Justice Jai Lal, 
ANOKH SINGH AND orazas—PLiIntirra— 
APPELLANTS 


versus 
Tan DISTRIOT BOARD, FHROZEPORE, 
THROUGH ITs CHAIRMAN—DuFenpant— 
RESPONDENT. 

Profession-taz—Tas on trade, profession and 
calling, whether income-tax—Imposition of tax by 
Municipality without sanction of Governor. General in 
Council, validity of. 

The District Board of Ferozepore imposed a tax 
on certain trades, professions and callings. The tax 
was made payable according to the trade, profession 
or calling of particular individuals and the amount 
depended not upon the income of the person but on 
the trade, profession or calling carriedon. But the 
notification imposing it madea proviso that it shall 
not be leviahle from any person whose annual income 
was less than a certain amount: 

Held, that the tax wasnot a tax on income in 
spite ofthe proviso and was not «ltra vires merely 
because it was imposed without the sanction of the 
Governor-General in Council, 

District Board, Sialkot v. Sultan Mahmud Khan (1), 
distinguished. 

Second appeal from a decres of 
the Additional District Judge, Ferczapore, 
dated the 17th May, 1:30, affirming that of 
the Subordinate Judge. Fourth Class, Feroza. 
pore, dated the 28th March, 1929 
. Bhagat Gobind Das, for the Appellants. 

Mr. J. N. Aggarwal, for the Respondent. 

JUDGMENT.—Thie second appeal is 
by the plaintiffs, They instituted a suit 
agaiust the District Board, Ferozepore, for 
a declaration that a certain tax imposed 
by the defzndant, professedly on certain 
trades, professions and callings was 
ultra vires and illegal and for an injunction. 
The suit has been dismissed by both the 
Oourts on the ground that the tax was not 
ultra vires of the District Board. 

Befarə ma the learned Counsel for the 
appéllants relied upon a judgment of a 
Division Bench of this Court in District 
Board, Sialkot v, Sultan Mahmud Khan (I) 


(1) 106 Ind, Oas, 882; 9 Lah, 340; A, I. R. 1928 Lah. 
53; 29 P. L, R, 177 - : 
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in which a tex imposed by the District 
Board of Sialkot on persona who carried on 
any trade or follow any professsion or cal- 
ling within a specified area was imposed 
and was held to be ultra vires. In that 
case the tax was grajuated according to 
the income ofthe assessees and was imposed 


“ on all persons carryingon any trade, pro- 


fession or caliing without distinction, It was 
held that the tax was a second income- 
tax which could not be imposed without 
the sanction of the Governor-General in 
Council. It is conceded that if the tax 
imposed in the present case be deemed to 
be a tax on a trade, profession cr calling, 
then it has been validly imposed but if it 
be deemed to be a tax on income then it ia 
ultra vires of the District Boardof Fercze- 
pore because the sanction of the Governor- 
General in-Council had not been obtained. . 

I have already stated that in the report- 
edcase the tax was graduated according. 
to the income of the ageersee, The particu- 
lar trades, profeesions or calling on which 
it was imposed were not specified, but it 
was imposed “on all persons carrying on 
any trade, profession or calling.” The 
amount of income on which it was payable 
‘ranged from Rs, 201 to Re, 2000 
in seren grades and the amount of tax 
ranged between Rs. 2 and Rs. 39 
per ennum. In the present case the tex 
is made payable according to the trade, 
profession or calling of particular indivi. 
duals and the amount payable depends not 
upon the income of the person but on the 
trade, profession or calling which he carries 
on. 


The only ground on which the learncd 
Counéel forthe appellants says thatit is a tex 
on inceme is that the notification imposing 
it has madea proviso that it shall not be 
leviable from any person whose annual 
income is less than Rs. 240, It is ecntend- 
ed that this provico makes itatax on in- 
come. J am unab’e to agree with this 
contention. This proviso merely grants an 
exemption to certain persons who would 
otherwise be liable to pay the tax, but who 
owing to the emsllness of their income are 
deemed to he entitled to consideration, 
It is, therefore, an exemption from the pay- 
mert of the tax, This proviso alone does 
not ccnvertthe tex into a tax on income, 
The facts of the reported case are, therefore, 
quite different to those in the present cece 
and, in my opinion, by no stretch of language 
can the present tax be called to be a tax on 
income. 
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The view of the Courts below is, inimy 
opinion, currectand this appealis dismissed 
with costs, 


A Appeal dismissed. 


———— 


LAHORE HIGH COURT. 
Szconp Orvit APPEAL No. 2013 oF 1980, 
March 10, 1931. 

Present:—Mr. Justice Bhide. 

BHAN SINGH AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
versus 
RAM SINGH AND OTHERS-—DRFANDANTS— 

© RESPONDENTS. 

Customary Law (Punjab)—Ancesiral land—Eniry 
97 name of common ancestor in pedigree table and 
shares of sons—Inference. 

Where the name of thecommon ancestor was given 
in the pedigree table and the shares of the three sons 
of that ancestor were recorded as equalin the earliest 
Settlement: 

Held, that it was notonly legally permissible to 
infer but it should be inferred in the absence 
of evidence to the contrary, that the land in dispute 
was ancestral. [p. 634, col. 2.) 

Hayatv. Rahman (2), relied on. 

Jhanda Singh v. Banto (1), distinguished. 

Payment of a sum of money for securing a wife is 
customary amongst Jats; andis a valid necessity 
foran alienation of ancestral land. [ibid.] 

Second appeal from 8 decree of the 
Senior Subordinate Judge, with enhanced 
appellate powers, Ferozepore, dated the 
12th August, 1930, affirming that of the Sub- 
ordinate Judge, Fourth Claes, Moga, dated 
the 8th January, 1930. 

Mr. Bishan Nath, tor the Appellants. 

Mr. J. N. Bhandari, for the Respondents. 

JUDGMENT.—This is a second appeal 
arising out ofa declaratory suit by rever- 
sioners to challenge a sale of 1 kanal and 
14 marlas of land for Rs. 1,060, The suit 
has been dismissed by the Courts below 
and the plaintiffs have appealed. 

The lower Appellate Court has held that 
the land has not been proved to be 
ancestral, On the question of necessity 
it found that it was proved for Rs. 385 
only out of the consideration, but consider- 
ed that the transection was au act of good 
management and that the sale should be 
upheld. ` 

As regards the quesiion of tha əncestral 
character of land, the learned Counsel 
for the respondents contended that this 
was a finding of fact not open to second 
appeal, But this contention seems to me 
to be untenable‘in this case as the finding 
is based on an inference from certain cir- 


BHAN BINGH Y, RAM BINGH, 


131 I. O. 1931 


cumstances. The learned Senior Subordi- 
nate Judge who decided the appeal found 
that the name of the common ancestor was 
given in the padigree-table and that the 
shares of the three sons of that ancestor 
were recorded as equal in the earlist Settle- 
„ment. He held, however, that these facts 
were not sufficient to prove that the land 
was ancestral and relied in support of this 
finding chiefly on Jhanda Singh v, Banto 
(1), It seems to me that this ruling has 
been misinterpreted by him. All that it 
lays down is that the mere mention of the 
common aucestor-in a pedigree-table is not 
sufficient to show that the land in dispute 
was held by him. But in this case there 
is the additional fact that his sons held the 
land in equal shares and this additional 
circumstance distinguishcs the present case 
from the one decided in Jhanda Singh v. 
Banio (i), (cf. remarks at page 591*), It 
seeme to me that in view of this evidence 
it was legally permissible to infer, and 
it should have been inferred in the 
absence of apy evidence to the con-. 
trary, that the land in dispute was ances- 
tral. An inference to this effect appears 
to have been drawn on similar facts in 
Hayat v. Rahman (2). I hold accordingly 
Mary the land has been proved to be ances- 
tral. 

As regards the questicn cf necessity it 
appears that a sum of Rs. (LU was borrow- 
ed to secure & wife for cne of the vendors. 
Tne learned Counsel for the appellants 
argued tbat the purchase cfa woman was 
against public policy and this item saould 
not have been allowed. But the payment 
of such a sum is, I believe, customary 
amcngst Jats and the transaction wes not 
really in the nature of a ‘purchase’ in the 
sense urged by the learned Counsel. The 
learned Senior Subordinate Judge has 
allowed Rs, 385 only on account of the 
share of the vendor who required a wife and 
this seems equitable. There is no good 
reason in this case why the other vendor 
should be allowed to sell ancestral land for 
this purpose. 

The next point for decision is whether in 
view of the fact that necessity has been 
proved to the extent of Rs. 385 only, the 
sale should have been upheld. The learned 
Senior Subordinate Judge has held that 
the sale was an acti of good management, 


(1) 102 Ind, Oas. 313; 8 Lah. 584; A. I. R.1927 Lah, 


477, 9 Lah. L. J. 433. 
p a Ind. Cas. 479; A. T, R. 1930 Lah. 793; 31 P. L. 
ET 4 
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but thera was no issue on the point, The 
land is described as “Banjar Qadim’ in the 
Revenue Records, but this does not mean 
that the land was unfit for cultivation. 
According to the meaning of that term as 
used in the Revenue Records, the land was 
merely lying uncultivated for a cartain 
number of harvests. The learned Oounsel 
for the respondents has referred to Jai 
Singh v. Darbare Singh (3) and Punjab Singh 
v. Arjan (4) in support of the learned 
Senior Subordinate Judge’s finding. But the 
facts of these cases were very different. In 
the first case the circumstences were rather 
exceptional and the vendor had sold land 
which was bringing him no income in 
order to enable him to migrate to Ohina 
and find aliving there. In Punjab Singh v. 
Arjan (4) part of the consideraticn was 
found to be bogus and the rest was held to 
be proved for valid necessity, in view of all 
the circumstances of that case. 

Only a very small portion of the con- 
sideration having been found to ba for 
valid necessity in this case it cannot Le 
said that the sale was necessary. The 
respondents had also raised the plea of 
estoppel but the learned Senior Subordinate 
Judge has found against them on this point. 

1 accept the appeal and grant the plaint- 
iffa a declaration to the effect that the sale 
in dispute shall not affect their reversion- 
ary rights but that they will not be entitled 
‘to obtain possession of the land when the 
succession op3ns ont to them without pay- 
ment of a sum of Rs. 385 to the vendeea, 
The plaintiffs will get half their costs 
throughout. 


A. Appeal accepted, 
(3) 89 Ind. Cas, 302; 6 Lah. 137; A, I. R.1925 Lah. 
396; 1 Lah. Cas. 559; 7 L. L. J. 354. 

(4) 59 Ind. Cas. 776; 2 Lah, 22; 27 P, W. R. 1921; A. 
I. R. 1922 Lah. #250; 4 Lah, L. J. 472; 32 P. L. R. 
1921, 


LAHORE HIGH COURT. 
FULL BENCH. 
Crvit Revision Perir1on No. 319 oF 1930, 
Í April 1, 1931, 
Present :—Mr. Justico Tek Ohand, 
Mr. Justice Bhide and 
Mr. Justice Agha Haidar. 
“GEDI MAL-DHARAM DAS—DEFENDANT3 
—PBRTITIONERS 
ESE versus 
Firm HUNA MAL-SEDHU RAM— 
PLAINTIFFS6— RESPONDENTS, 

Provincial Small Cause Courts Act (IX of 1887), 
s. 17—Application to set aside ex parte decree—Pro- 
vision as to furnishing security or deposit, whether 
m andatory—Power of Court to extend time, - 
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The provisions of s. 17, Provincial Small Cause 
Courts Act, that an applicant for an order to set aside 
an ex parte decree shall, at the time of presenting his 
application, either deposit in the Court the amount. 
due from him under the decree or give security to 
the satisfaction of the Court for the performance of 
the decree as the Court may direct, are directory and 
not mandatory and it is open to the Courtin ap- 
propriate cases to extend the time within which the 
deposit is to be made or security furnished. [p. 637, 
col 2; p. 638, col. 1.] 

Mohammad Fazal Ali v. Karim Khan (1), Rughnath 
Das v. Panna Lal (2)and Mukandi Lal v. Pars Ram 
(3) and the opinion of Seshagiri Tyer, J., in Assan 
Mohamad Sahib v. Rahim Sahib (16), followed. 

Jogir Ahir v. Bishen Dayal Singh (4), Jagan Nath 
v. Chet Ram (5), Chhotey Lal v. Lakhmi Chand (6), 
Shri Bhagwat Chaudhury v. Balkaran Saithwar (7), 
Mool Chand v. Niranjan Singh (8), Somabhai Hira- 
chand v. Wadilal Prem Chand 19), Ram Charitar 
Ram v. Hashim Khan (10), Kawleshwar Lal v. Satya 
Brata Banerjee (11), Dunia Din v. Farzand Husain 
(12), Edu v. Hira Lall (13), Chandulal v. Motilal 
Bansilal (14), Jaun Muchiv. Budhiram Muchi (15), 
Suraj Prasad v. Baldeo (17) and Khantar Potdar v. 
Punni Nadar (18), referred to. 


Petition for revision of an order of the 
Subordinate Judge, exercising the powers 
of Judge, Small Cause Court, Hissar, dated 
the 18th March, 1930. 

Mr, Dina Nath Bhasin, for the Peti- 
tionere, 

Messre. Qabul Chand and Muhammad 
Amin, for the Respondents. 

JUDGMENT OF THE 
FULL BENCH, 

Tek Chand, ¢.—The facts cf the case 
which has given rise to ihis reference are 
as follows : — 

On the 20:h October, 1929, a decree was 
passed ex parte in favour of the reapondent 
against the petitioner by a Judge of tke 
Oourt of Small Causes. Under Art, 164 of 
the Indian Limitation Act an application 
to set aside the decree could be made with- 
in 30 days from the date of the decree or, if 
the summons was not duly served on him, 
witbin 30 days from the date he had know- 
ledge of the decree. On the 13th of No- 
vember the judgment: debtor applied to the 
Court to have the decree ret aside alleging 
that the summons had not been served on 
him and thathecame to know of the de- 
cree only two days before, This application, 
however, was not accompanied either by a 
deposit of the decretal amount or security, as 
required by the proviso tos. 17 of Act IK 
of 1887. The period of thirty days from 
the date of tke decree expired on 
the .28th of November. The two follow- 
ing days, i. e., the 30th of November and 
lst of December, were Court holidays. On 
the 2nd cf December the judgment-debtor 
appliec to the Court for permission to de- 
posit the decretal amount. The Court per- 
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mitted this to be done subject to objection 
by the oppositas party. The decree-holder 
appeared at the next hearing and urged 
that the application to set aside the ex parte 
decree was not in proper form as it was 
not accompanied by cash deposit or security 
and that the Court had no power to extend 
the time. The Court upheld the objection 
and dismissed the application. Thereupon 
the judgment-debtor preferred a petition 
for revision in this Court, which was heard in 
the first instance by Jai Lal, J., sittingsingly. 
The main ground taken was that the word, 
“at the time of presenting his application ` 
in s. 17 of the Provincial Small Cause Courts 
Act were merely directory and not manda- 
tory and thatthe time for making the de- 
posit or giving the security could be ex- 
tended at the discretion of the Court. In 
support of this contention reliance was 
placed upon a Division Bench ruling 
of the Chief Court reported as Mohammad 
Fazal Ati v. Karim Khan (1). For 
the respondent it was contended that the 
ruling cited did not lay down the law cor- 
rectly and that the weight of the authority 
in the other High Courts was against it. In 
view of this divergence of opinion and hav- 
ing regard to the general importance of the 
question, the case was referred to a Division 
Bench. The learned Judges composing 
the Division Bench thought that the matter 
required consideration by a larger Bench 
and they have referred to the Fall Beach 
the following questions. 

“ Whether the provisions of 8, 17 of the 
Small Oause Ocuris Act thatan applicant 
for an order to sat aside an ex parte decree 
shall, at the time of presenting his applica- 
tion, either deposit in the Court the amount 
due from him under the decree or give 
security to the satisfaction of the Court for 
the performance of the decree as the Oourt 
may direct, are mandatory or merely direc- 
tory. In other words whether Mohammad 
Fazıl Ali v. Karim Khan (1) was correctly 
decided.” 

The case has been fully and ably argued 
by both Counsel and the relevant decisions 
of the various Courts have been placed be- 
fore us. An examination of these cases 
discloses a serious divergence of judicial 
-opinion on the point. The cases divide 
‘themselves into three distinct groups ; 

(1) those in which it has been held that 
the words “at the time of present- 
ing the application” in the pro- 
viso tos, 17 are directory and the 


(1).108 P, R. 1894, 
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Court has the discretion to extend. 
the. time in appropriate cases ; 

(2) those which decide that the words 
are mandatory, and that it is a con- 
dition precedentto the making of an 
application for setting aside the 
decree that the applicant should, 
at the time of presenting his ap- 
plication, deposit in Court the dec- 
retal amount or tender security for 
payment of the same ; and 

(3) those which lay down that the words 

arə directory to this extent that the 
deposit or security resd not 
be made or tendered with the ap- 
‘plication, but that this can be done 
within the period of limitation but 
not beyond it, 

The first view has held the field in the 
Punjab Oourts from 1894,and has been ac- 
cepted as correct by the Ohief Oourt and 
this Court, the leading cases being Moham- 
mad Fazal Ali v. Karim Khan (1), where 
the question is discussed at length by Plow- 
dev, S, J.,in his referring order and by 
Stogdon and Ohatterji,.JJ,, in the judgment, 
This decision was followed by Reid, O. J., 
in Rughnath Das v. Panna Lal (2), ard 
Shadi Lal, J.,in Mukandi Lal v. Pars Ram (3). 

The second view was first enunciated by 
Oaleutta High Court in Jogir Ahir v. 
Bishen Dayal Singh (4) and was adopted by 
the Allahabad High Oonrt in Jagannath v. 
Chet Ram (5) Chhotey Lal v. Lakhmi Chand (6), 
Shri Bhagwat Chudhhury v. Balkaran Saith- 
war (1), Mool Chand v. Niranjan Singh (8), 
it waa also followed bythe Bombay Ccvrtin 
Somabhii Hirachand y. Wadilal Prem:hand 
(9), the Patna Court in Ram Charitar Ram 
v. Hashim Khan (10), Kawieshwar Lal v, 
Satya Brata Banerjee (11), and other cases ; 
the Ohief Court of Ouch in Dunia Din v, 
Farzand Husain (12) and Edu v, Hira Lal] 
(13), and the Judicial Commissioner of Nag. 
pur in Chandulal v. Motilal Bansilal (14), 

(2) 6 Ind. Cas. 945; 54 P. R. 1910; 141 P. L. R. 1910. 

(3) 50 Ind. Cas. 917; 19 P. L. R. 1919, 

(4) 18 C. 83. 

(5) 28 A.470;3.A. L. J.318; A. W. N. (1906) 93. 

(6) 34 Ind. Cas. 113; 38 A. 425; 14 A. L. J, 549. 

(7) 65 Ind. Cas. 596; A. I. R.1922 All, 29. 

(8) A. I. R. 1922 All. 265. 


(9) 9 Bom. L. R. 883. 
(10) 56 Ind. Oas. 810; (1920) Pat, 203; 1 P.L. T 
2 


323, 
(11) 90 Ind, Cas.194; A.I. R. 1927 Pat. 90;7P.L. T. 
138; (1926) Pat. 121. 
(12) 97 Ind. Cas. 581; A. I. R. 1926 Oudh 544; 3 O. 
W. N.621; 13 O. L. J. 592. 
(13) 114 Ind. Cas. 502; A. I. R. 1928 Oudh 488; 5 O. 
W. N. 586. 
(14) 116 Ind. Cas, 641; A, I. R. 1930 Nag. 137; 26N. 


1511. O. issi 
_ The Oaleutta High Oourt, however, modifi- 
‘ed itsopinion a few years later and accepted 
the third view in. Jaun Muchi v. Budhiram 
Muchi (15), which has been followed in all 
subsequent rulings of that Court. This inter- 
pretation was also adopted by a majority of 
the Full Bench of the Madras High Gourt 
in Assan Mohamad Sahib v, Rahim Sahib 
(16), the third learned Judge Seshagiri 
Ayyar, J., dissenting and agreeing with the 
‘reasoning and conclusion of the Pupjeb 
Ohief Oourt in Mohammad Fazal Ali v, 
Karim Khan (1).. This view seems to have 
now found favour in the Allahabad High 
Court also [see Suraj Prasad v. Baldeo (17)], 
where the majority decision in Assan 
Mohamad Sahib v. Rahim Sahib (16) was 
referred to with approval. At Patna and 
Lucknow toc, rulings can be found in 
which the later Calcutta view enunciated in 
Jaun Muchi v. Budhiram Muchi (15) haa 
been adopted [see Khantar Patdary. Punni 
Nadar (18), kam. Charitar Ram v. Hashim 
Khan (10) and Edu v. Hira Lal (13)]. 


It will thus be seen that while the Pur- 
jab stands alone in upholding the first view, 
the stricter and more literal interpretation 
in (2) has been definitely abandoned at 
Calcutta and Madras in favour of (3), and in 
the other Courts also opinion is gradually 
veering round towards the third view, 


As pointed out by Plowden, J., at page 411 
of 108 P. R. 18£4, 8, 17 is not happily word- 
ed and there isa clear incongruity between 
the words “at the time of presenting the 
‘application ” and the words “as the Court 
may direct.” Ifthe words “atthe time of 
presenting the application ” are taken liter- 
ally and held to te mandatory, the words 
“as the Court may direct” become abso- 
Jutely meaningless, It seems to me that 
the Legislature clearly intended to lay 
down that it is for the Court, and not the 
applicant, to decide whether a cash deposit 
should be made cr security furnished, and 
as the applicant cannot, atthe time of pre- 
senting the application, know which of the 
two alternatives will be acceptable to the 
Court, the making of the deposit or the fur- 
nishing of eecurity cannot possibly be 


(15) 32 O. 339. hae d 

(16) 55 Ind Cas. 977; 43 M. 579; 11L. W. 543; 38 M. 
L. J. 539; 28 M. L. T. 17; (1920) M. W. N. 375; 27M. 
L. T 273. 

(17) 108 Ind. Cas. 464; 50 A. 254; 25A, L.J, 1032;- 
A. I. R.1928 All, 111. 

(18) 54 Ind, Oas, 971, 
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held to. be a condition precedent to the mak- 
ing of the application. In addition to the 
difficulty pointed ont above, the literal in- 
terpretation in (2) leads to various other 
ancmalies and asobserved in Jaun Muchi 
v. Budhiram Muchi (15) it may in some 
cases have the effect of punishing the appli- 
cant “ for diligence in presenting the appli- 
cation earlier than he need have done under 
thelaw.” We are, therefore, driven to the 
corclusion that the words “at the time of 
presenting the application” are not man: 
datory in the sense that the application for 
getting - aside the decree is incompetent 
unless it isactually accompanied by a cash 
deposit or security. 


The prevailing view (No. 3)in the other 
High Courts recognises that the correct 
legal position is as stated above and itis not 
peesible to put a strict and literal interpre- 
tation on the words ‘ at the time of pre- 
senting the application,” key kave, 
however, tried to salve the problem by strik- 
ing amidale course and holding on the one 
hend that the words are not mandatory and 
at the eame time laying down that the words 
are directory ina limited sense, inasmuch 
as ihe deposit must be made or security 
furnished within the period prescribed by 
Art. 164 of the Limitation Act. With the 
utmost respect for the high authority of 
the learned Judges who have adopted 
this view I find myself uaable to accept 
it, lt ceems to me that the words in 
question are either mandatory or directory, 
and cannot ke directory in a limited 
sense. I venture to think that the 
reasoning of Mohammad Fazal Ali v. Karim 
Khan (1) and the dissenting judg- 
ment of Seshagiri Ayyar, J., in Assan 
Mohamad Sahib v. Rahim Sahib (16) 
bas not been met in. any of the cases 
which uphold the second and third views 
and as [ am incomplete agreement with 
their reasoning Ido not think it neces: 
sary to repeat here what has been stated 
so lucidly in thoee judgments, 


After careful consideration I am of opin- 
jon that it was correstly laid down in 
Mohammad Fazal Ali v. Karim Khan (1) 
that the provisions of s. 17 that an applicant 
for an order to set aside an ex parte decree 
shall, at the time of presenting his applica- 
tion, either deposit in the Cours the 
amount due from him under the decree or 
give security to the satisfaction cf the 
Oourt for the performance of the decree 
as the Court may direct, are directory and 
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not mandatory and that it is open to the 
Court in appropriate cages to extend the 
time within which the deposit is to be 
made or cecurity furnished. 


J would answer the reference acrord- 
ingly. 


Bhide, J.—I concur with the answer 
given by my learned brother Tek Chand. 


Agha Haidar, J.—The facts leading 
up to the present reference to the Fall 
Bench are given in the judgment of my 
brother Tek Ohand and need not be recapit- 
ulated. 


The view cf law as expressed in 
Jagan Nath v. Chet Ram (5) has been ae- 
cepted in a number of decisions in the 
various High Courts in India, and I feel 
perzonally inclined to thst view. At the 
same time I realise that the contrary view 
as held by the Punjab Ohief Court in 
Mohammad Fazal Ali v. Karim Khan (1) 
which has been corsistently following ever 
since by the Chief Court as well as by the 
Lahore High Court. | must at once admit 
that the view held by this Court as well as 
by the Punjab Chief Court appears to be 
reasonable, Having regard to the fact 
that this view has held the field so far 
as the Punjab is concerned for a consider- 
able period, I do not think it desirable to 
disturb the interpretation of s. 17 which 
bas been accepted in this Province, I, 
therefore, agree with my brother Tek 
Ohsnd. A 

A. Answered accordingly. 





LAHORE HIGH COURT. 
SECOND CIVIL APPEL No. 932 or 1920. 
February 23, 1931. 
Present; —Mr. Justica Addison, 
MALIK MAHMUD AND ornERs— 
DEFENÐANTS— APPELLANTS 
Versus 
KHUSHİ RAM AND OTAERB— PLAINTIFFS 
i — RE: PONDENTS, 
Evidence Act (I of 1872), 88. 85, 76—Punjab Land 
Revenue Act (XVII of 1887), sı 1ĝ1—Fards bachh, whes 
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ther public documént—Production of certified copy, 
sufficiency of—Entry in revenue paper—Presumption— 
Question of rebuttal, whether one of fact. 

The question whether the presumption arising 
from an entry in the revenue papers in favour ofa 
particular person has been rebutted or not is à ques- 
tion of fact which cannot be challenged in second 
appeal. [p. 638, col. 2; p. 639, col. 1.] A 

Wali Muhammad v. Muhammad Bakhsh (1) and 
Wali Muhammad v. Muhammad Bakhsh (2), referred 
to, 
Fards bachh are records of the acts of public officers 
as under s 151 of the Punjab Land Revenue Act, a pat- 
wari shall be deemed, for the purposes ofthe Dvi- 


dence Act, to be a public officer having the custody of ` ' 


a public document which any person has a right to 
inspect and they can be proved under s. 76, Evi- 
dence Act, by production of acertified copy. At any 
rate if they have been admitted in the trial Court 
without any objection, their reception in evidence 
cannot be objected to in appeal. [p. 639, col. 1.] 

Shrinivas Sarjirao v. Balvant Venkatesh (3), Zamin- 
dar of Bodokimidy v. Budam Kayala Bhimmayya 
(4) and Manmatha Nath Kar v. Probadi Chandra 
Ratari (5), referred to. 

Second appeal from a decree of the 
District Judge, Multan, dated the 12th 
February, 1{3), efirming that of the Sub- 
ordinate Judge, Fourth Class, Leiab, dated 
the 10th November, 1927, 

Mr. Ajit Parsada. for the Appellante. 

Lela Badri Das, R. B, for the Respond- 
ents, ee ; 

JUDGMENT. —Thoe rlaintifia sued for 
a declaration that ihey were co sharers 
along with the defendants in certain land 
which was Government forest in 1880 but 
was given up to tho owners of the village 
in that year by the Government. In the 
Revenue Papers of 1880 only the defendants 
were shown as owners and that entry bas 
continued up to date. Both the Oourts 
below, however, have concurred in holding 
that the plaintiffs have been able to estab- 
lish that they as well as the defendants 
were entitled to the land, and that, in fact, 
the plaintiffs continued to exercise their 
rights as owners along with the defendants — 
since 1880. The suit was, therefore, decreed 
and an appeal to the District Judge dis- 
missed. A second appeal has been pre- 
ferred to this Court. 

It is not disputed that the question whe- 
ther the preeumption arising from the entry 


.in the revenue papers in favour of the 


defendants is rebutted or not is a question 
of fact, see in this connection Walt Muham- 
madv. Muhammad Bakhsh (1) and Walt 
Muhammad v. Muhammad Bakksh (2). The 


ul 80 Ind, Cas.998; 5 Lah. 84; A. I. R. 1924 Lah, 


(2) 122 Ind. Cas, 316; 11 Lah, 199; A.I. R. 1930 
P.O, 91; (1930) A. L. J. 292; 31P. L. R. 145; 31L. W, 
a H Bom. L, R. 380; 510, L, J, 518; 59M. L. J. 53 
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lower Appellate Court held that the entries 
in the wajib ul-arz as regards this land 
showed that all the owners of the village, 
including the plaintiffs, were entitled to 
the income and were responsible for the 
losses cn account of the grazing dues which 
were to be collected from the land. It 
further held that it followed from certified 
copies of the Fard Bachh which had been 
proved and from the corresponding entries 
made at the same time in the case of neigh- 
bouring villages that the plaintiffs were 
owners of the land along with the defend- 
ants and had continued to exercise the 
same rights over the land as the defend- 
ants, 


It seems to me that this is a finding of 
tact which cannot be challenged before 
me, It was contendod that the ards Bachh 
had not been proved, as only certified 
copies of them had been put in. In my 
Opinion this objection cannot be allowed 
to be takea now, They were putin in the 
trial Qourt and received in evidence and, 
had ths objection been taken, it would have 
been easy to produce the patwari to prove 
them. I would, therefore, hold that this 
objection cannot be allowed to be raised 
now, see Shrinivas Sarjirao v. Balvant 
Venkatesh (3), Zamindar of Bodokimidy v. 
Budam Kayala Bhimmayya (4) and Man. 
matha Nath Kar v. Probadi Chandra Ratari 
(5). Further, it seems to me that these 
are records of the acts of public officars as 
under s. 151 of the Land Revenue Act, a 
patwari shall be deemed, for the purposes 
of the Indian Evidence Act, to ba a public 
officer having the custody of a public docu- 
ment which any person has a right to 
inspect.: lt was obviously his duty to record 
these Bachh documents so that they are 
relevant facts within the meaning of s. 35 
of the Indian Evidence Act, while the 
papers can be proved under s. 76 of that 
Act by production of a certified copy. It 
does not, therefore, appaar to me to have 
been shown thst the finding of fact arrived 
at by the lower Appellate Court is vitiated 
in any way. 

It was also contended that the suit which 
is valued at Rs, 1:0 was undervalued and 
that the Courts below were not competent 
either to try the suit or to hear the appeal 
as the pecuniary value was beyond their 


(3) 20 Ind. Oas. 162. 
© ao Oas, 800; 24 L. W. 677; A. I. R. 1927 
a 


(5) 94 Ind, Cas, 279 at p. 281; 27 P, L, R, 229, 
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jurisdiction. It has, however, not been 
shown that the suit is undervalued and, 
further, Sardar Khan v. Aisha Bibi (6) is an 
authority to the effect that this objection 
cannot be taken now. 


For the reasons given I dismiss the appeal 
with costs, 


A, Appeal dismissed, 
(6) 88 Ind, Oas. 72;6 Lah, 105; A, I. R, 1925 Lah, 
290. 


LAHORE HIGH COURT. 
Civit Revision No. 29 cr 1930, 
March 12, 18231. 
Present: —Justice Sir Alan Broadway, KT., 
and Mr. Justice Johnstone. 
Rai Bahadur KARAM OHAND~ 
ASSESSEE— PETITIONER 
versus 
Tae COMMISSIONER or INCOME TAX— 
RESPONDENT. 

Income Tax Act (XI of 1922), ss. 25-A, 80 (1)— Point 
not taken before Income Tax Oficer, whether can be 
raised before Assistant Commissioner on appeal. 

Notice was issued to an assessee as head ofa joint 
Hindu family under s 22(2) of the Income Tax Act 
calling upon him to makea return of his income 
during the accounting period of 1927-1928, He compli- 
ed with the notice and all subsequent notices 
and was assessed. Against this assessment 
he preferred an appeal to the Assistant 
Commissioner and one ofthe grounds raised before 
that Officer was thatthe joint family had been dig- 
solved owing to the fact that a suit for partition 
had been instituted in 1926-1927. The Assistant Com- 
missioner in dealing with the appeal held that inas- 
much as this particular objection had not been raised 
before the Income Tax Officer, it could not be raised 
before him in appeal and that, therefore, he could not 
decide it. On a reference by the Commissioner: 

Held, (1) that the fact that at the time of making the 
assessment for the year 1928-1929, the question regard- 
ing the dissolution ofthe joint family was not raised 
before the Income Tax Officer debarred the petitioner 
from raising the point in appeal before the Assistant 
Commissioner ; 

(2) that further the provisions ofs. 30 (1), Income 
Tax Act, barred the Assistant Commissioner from. 
entertaining the plea, 

Oase referred under e. 66 (2) of the 


Income Tax Act, XI of 1922, by the Commis- 
sioner of Income Tax, Punjab, North. West 
Frontier and Delhi Provinces, with his 
letter No. R. 14(1)-9,- dated the 2nd 
September, 1930, 
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Mr, Achhru Ram for Lala Badri Das, 
R. B., for the Petitioner. 

Mr. Ranbir Chand Soni for Mr. Jagan 
Nath Aggarwal, for the Respondent. 


ORDER. 


Broadway, J.—This is a reference 
by the Commissioner of Income Tax, 
Punjab, North-West Frontier and Delhi 
Provinces under s. 66 (2) of the Income 
Tax Act, XI of 1922. It has been made 
in the following circumstances :— 

There was a joint Hindu family in the 
Peshawar Oity which carries on the work 
-of bankers and owns certain house prop- 
erty. The head of this family was Rat 
Bahadur Karam Ohand who has brothers 
and nephews. A notice was issued to Rat 
Bahadur Karam Chend as head of the 
family under s, 22 (2) cfthe Income Tax 
Act calling upon him to make a return of 
his income during the accounting period 
of 1927-19 8. Ee complied with the notice 
and all subscquent ro ices end was assessed 
ona taxable income of Rs. 1,4),057. 
Against tbis assessment he preferred an 
appeal to the Assistant Commis- 
sioner and one of the grounds raised before 
that Officer was that the joint family had 
been dissolved owing to the fact that a 
suit for partition had been instituted 
in 1926-1927. This suit,it appears, was 
then pending and the property of the joint 
family had not been partitioned. The 
Assistant Commissioner in dealing with 
the appeal held that inasmuch as this 
particular objection had not been raised 
before the Income-tax Officer, it could not 
be raised before him in appeal and that, 
therefore, he could not decide it, Rat 
Bahadur Karam Chand then moved 
the Commissioner of Income tax making a 
joint application under ss. 33 and 66 (2) of 
the Income Tax Act. The Income-tax 
Commissioner declined to act under s. ¿3 
‘but referred the following questions to this 
Oourt :— 

(1) Whether the fact that at the time of 
making the assessment for the year 1928- 
1929 the question regarding the dissolution 
of thejoint family was not raised before 
the. Income-tax Officar debarred the peti- 
tioner from raising the point in appeal 

(2) Whether the Assistant Oommissioner 
could refuse to 
point raised in the appeal in respect to the 
claim of partition of the Hindu undivid- 
ed family. < = 

(3) Whether there was -any: legal bar to 
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the Assistant Commissioner entertaining 
the plea and giving his finding on it. 


After making this reference the lacome- 
tax Commissioner has as required by law 
recorded his opinion on the questions 
referred and has answered the questions 
against the petitioner. The objections 
which the petitioner made in hia appeal 
to the Assistant Commissioner ought to 
have been taken by him before the Income- 
tax Officer under s. 25 A of the Income 
Tax Act. Had such an objection been 
taken, it would have been incumbent on 
the Income-tax Officer to make such enquiry 
as he thought fit and to paes an order under 
that section if he found that the require- 
ments of that section had been fulfilled. 
If the petitioner found himself dissatisfied 
with the order passed by the Income tax 
Officer he could prefer an appeal against 
that order under the provisions of s. 30 (1) 
of the Act. What the petitioner claims 
to be entitled to do is to call upon tke 
Assistant Commissioner in an appeal to 
him to gointo a question which should 
have been raised before, and decided by 
the Income-tax Officer, on an appeal against 
the aseessment. This appears to me to 
be opposed tothe clear and unmistakeable 
provisions of s. 30 itself. I consider that 
the opinion of the Income-tax Commissioner 
is correct and that he has rightly held 
that the petitioner cculd not appeal to the 
Assistant Oommissioner on the ground set 
out by him, inasmuch as no objection under 
s.25-A had been made, and that the Aseist- 
ant Commissioner was right in refusing to 
go into the matter and further, in my 
opinion, the provisions of s. 30 (1) barred 
the Assistant Commissioner from entertain- 
ingthe plea. The petitioner must psy the 
ccsts of this Court.’ 

Let the papers be returned. 

Johnstone, d.—I agree, 

A. Order accordingly, 
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MADRAS HIGH COURT. 
O1vin APPEAL No. 228 or 1929. 
October 7, 1930. 
- Present:—Mr. Justice Reilly and Mr. 
Justice Anantakrishna Ayyar. 
“ PAREDATH OHORI GEORGE— 
PLAINTIFF— APPRLLANT 
ng Versus 
THITHI UMMA AND oTHERs— 
DEFENDANTS— RESPONDENTS. 

Malabar Compensation for Tenant's Improvements 
Act (I ef 1900), s. 3 (1)—Applicability of Act to 
kudiyiruppus—Tenant of kudiyiruppu, whether entitl- 
ed.to compensation for buildings. 

The Malabar Compensation for Tenant's Improve- 
ments Act is applicable to leases of vacant kudiyirup- 
pus and the lessee of a vacantkudiyiruppu paramba 
who has put upa houseon a portionof the paramba 
included in his holding is entitled to compensation 
in respect thereof under the said Act. [p. 642, col. 


Chathukutty v. Kunhappan (D and Sabju Sahib v. 
. Malabar District Board (2), followed. 

Quere.— Whether a lessee of a dwelling-house in a 
town (the lease being unconnected with agriculture) 
would be entitled,under the Malabar Compensation for 
Tenant’s Improvements Act to claim compensation for 
improvements effected by him in respect of the build- 
ing leased out tohim. [p. 643,col. 1.] 

Per Anantakrishna Iyer, J.—In the case of leases 
of vacant kudiyiruppus the tenant ordinarily puts up 
ahouse on a portion of the paramba and makes 
kuikurs on the other portions convenient for the pur- 
pose, thus converting the paramba into a sort of 
garden-house. [p. 642, col. 2.] 


Appeal against an order of the District 
Judge, South Malabar, dated the 29th Sep- 
tember, 1928. 

Mr. B. Sitaramrao, for the Appellant. 

Mr. N. A. Krishna Ayyar, for the Re- 


spondents. 

, JUDGMENT. 

Reilly, d.—In this case the plaintif 
sued to-recover what he called a “house site” 
in.Qochin town from the defendants and 
prayed that the defendants might be ordered 
to pay the arrears of rent due and to 
demolish the house built on theland. The 

Subordinate Judge who tried the case made 

a decree for the plaintiff, rejecting defend- 
ant No. 6’s claim that she was entitled to 
compensation for the houses under the 
Malabar Oompensation for ‘Tenant's 
Improvements Act. The learned District 
Judge of South Malabar on appeal held 
that defendant No.6 was entitled to com- 
pensation for the house and remanded the 
suit to the Subordinate Judge. This sppeal 
is against the order of remand. 

Exhibit F is the lease counterpart exe- 
cuted by defendant No. 6's predecessor-in- 
title, Itis dated 29th October, 1911. It 
shows that he had been in possession under 
a previous lease for ashort period and had 
built a house on the site. In Ex. F. he 
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agreed that, if he was required to surrender 
the property for any of certain reasons 
specified, including default in payment of 
rent, he wasto demolish the house. It was 
contended for defendant No. 6 that the 
Malabar Compeneation for Tenant’s Improve- 
ments Act applied to the case and, there- 
fore, the agreement that the original lessee 
would demolish the houses and not claim 
compensation for it was invalid. The 
learned District Judge found that what was 
let by the plaintifi’s predecessor to defend- 
ant No. 6’s predecessor was a kudiyiruppu, 
in which he had built a house, and that the- 
Act applied and, therefore, for that house’ 
defendant No, 6 was entitled to compensa- 
tion. 

It has been contended before us, first, 
that what was let was the house. That 
is obviously incorrect because Ex. F makes 
it clear that the house was built by the 
lessee; the rent wasmade a charge upon 
the house as the lessee’s, and the lessee 
was to demolish it. It cannot be suggested 
that the house was ever the landlord’s or 
thatit was a house that was let under Bz. F. 

Then more reasonably it was contended 
that what was let was the actual area of 
land upon which the house stood and no 
more, that the land concerned was merely 
the site upon which the house stood, 
When we examine Ex. F. andthe schedule 
attached to it, it is clear, I think, that that 
is not correct. The boundaries given in 
the schedule show that something more 
than the land upon which the house actual- 
ly stood was let. What was let wasa com- 
pound or paramba or kudiyiruppu, within 
which the house had been built. Unfor- 
tunately the measurements of that compound 
are not given in the deed; but it is clear 
from the boundaries, a lane on one side, a 
lane on the other, two parambas on another 
side and a neerthodu on the remsining 
side, that the compound, of whatever size it 
is, includes something more than the actual 
area on which the house stands, Moreover, 
Ex. F refers to araichas in that area, which 
the tenant isto protect. Thatalso shows 
that there must be some compound round 
the house. In my opinion the learned Dig. 
trict Judge was right in finding that what 
was let to the tenant was a kudiyiruppu, 
in which he had built a house. 

The only question thenis whether that ig 
a case to which the Malabar Oompensation 
for Tenant's Improvements Act applies. 
It has sometimes.been contended that that 
Act applies only to agricultural holdings, 
That question was recently considered by a 
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Bench of this Court in 8. A. No. 1532 of 
1925, and after an examination of the Act, 
the previous law and all the relevant cases 
it was decided that the Act applies not only 
to agricultural tenancies but also to build- 
ing leases, That would cover the present 
case. Indeed it would more than cover 
the present case, in which itis not necessary 
to goso far. In Chathukutty v. Kunhappan 
(1), Jackson, J., expressed the opinion that 
the Act was confined to agricultural hold- 
ings and kudiyiruppus. The decision of 
the Bench in S. A. No. 1532 of 1925, 
though it goes further, agrees with Jackson, 
JB view that the Act applies to kudiyirup- 
pus, about which, speaking for myself, I 
have never feltany doubt. That being so, 
in the present case it appears to me that 
the learned District Judge was right and 
that defendant No, 6 is entitled to com- 
pensation for this particular house. 

I may add that I do not wish on this 
occasion to express apy opinion whether a 
tenant, to whom & building is let, can claim 
compensation for any improvements made 
to that building on the ground that the 
building itself must stand upon land and, 
therefore, he is a tenant of land within the 
meaningof the Act. That is a question 
into which it is unnecessary to go at pre- 
sent. In my opinion this appeal should be 
dismissed with costs, 


Anantakrishna Ayyar, J.—I agree. 

The leatned District Judge's finding is 
that the present is a case of a lease of vacant 
kudiyiruppu house-site to defendant No. 6 
who built a house thereon, and that though 
in a subsequent renewal of the lease there 
was a provision that defendant No. 6 
would on ejectment demolish the builiding 
and restore the site to the plaintiff, 
the stipulation is not binding on 
defendant No. 6 having regard to the pro- 
visions of the Malabar Oompensation for 
Tenant’sImprovements Act. Reading the 
document Ex. F asa whole, [ agree with 
the learned District Judge that what was 
leased to defendant No. 6 was not merely 
the actual site on which tha house was 
built, but the paramba within the four 
boundaries mentioned in Ex, F; and this is 
what usuelly happens in such cases, the 
tenant putting up 4 building in a portion of 
the paramba leased and making kuikurs, 
etc., in the other portion of his holding: see 
Logan's Malabar Law, Vol. 2, page 199. I 


(1) 103 Ind. Cas, 677; A. I. R. 1927 Mad. 776; 50 
M, 813; 26 L. W. 84;53.M. LJ. 224; 39M. L. T, 
254.. ‘ 
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am unable to accept the contention of the 
learned Advocate for the appellant that 
what was leased to the defendant was & 
building with only the actual site on which 
the building stands. The building admit- 
tedly belongs to defendant No. 6, andif the 
building belonged tothe landlord there is 
no meaningin the provision that on eject- 
ment defendant No. 6 (tenant) would de- 
molish the building (according to the as- ` 
sumption, the landlord's). and restore the 
paramba only to the landlord. 


I proceed on the footing that what was 
leased was a paramba and that the building 
stands only on 8 portion of the property 
leased. In Chathukutty v. Kunhappan (1). 
it was observed by Jackson, J., that the 
Malabar Actapplied to improvements effect- 
ed by lessees ofthe agricultural holdings 
and vacant kudiyiruppus, In Sabju Sahib 
v. Malabar District Board (2) I had a case 
where the Listrict Board of Malabar leased 
certsin land forming road side poramboke 
toa person under an express condition that 
he should quit the land without claiming 
any compensation for improvements of any 
sort that might be effected by him thereon. 
I held that the road side poramboke in 
question could not be said to be either 
agricultural land or kudiyiruppu site. I 
also held tbat a substantial building put 
upon that road side porambake by the de- 
fendant was inconsistent with the purpose 
for which theland was let. I accordingly 
held that the defendant was not entitled to 
claim any compensation under the Act in 
the circumstances, The decision of two 
learned Judges in 8.A. No. 1445 of 1889 
(unreported) was quoted before me where 
the Oourt held that the lease of a dwelling- 
house within the limits of a town, for 
purposes of residence only did not come 
under the Act of 1887. The case before me 
not being one of a lease of a dwelling-house 
but only of a vacant land (road side poram- ` 
boke), it was pressed upon me that the 
observations of the learned Judge in Cha- 
thukutty v. Kunheppan (1), relating to lease 
of vacant kudtyiruppu required re-considera- 
tion; but, having regard to whatI under- 
stood to be the practice obtaining with 
reference to lesses of vacant kudiyiruppus, 
viz., that the tenant in such cases ordinarily 
puts up a house on a portion of the paramba 
and makes kuikurs on the other portions 
convenient for the purpose, thus convertis g 
the paramba into a sort of garden-house 


(2) 120 Ind. Cas, 561; A. I. R. 1980 Mad. 16; 53 M, 
54; 30 L. W. 697; 57 M. L, J. 673. . 
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(garden with a house therein), I stated 
that absolutely no grounds had been made 
out why I should not follow the same. 
question has been again raised before us 
whether Act I of 1909 applies to leases other 
than leases for agricultural purposas. 

It is not necessary in this case to go into 
that larger question, since the present is a 
case of a lease of vacant kudiyiruppu as 
described already, and a Bench of two 
learned Judges of this Oourt has very 
recently held in 8. A. No. 1532 of 1925, that 
the Act applies to leases of vacant kudiyi- 
ruppus. The present is, if anything, a 
strouger case in fayourof the tenant than 
the one before the learned Judges, Defend- 
ant No. 6, a lessee of a vacant kudiyiruppu 
paramba has put up ahouse on a portion of 
the paramba included in his holding ; he is 
entitled to compensation in respect thereof, 
as held by the learned District Judge. As 
I said already, itis not neceseary in this 
case to say anything onthe other question 
which was argued before us, whether a 
lessee of a dwelling-house in atown (the 
lease being unconnected with agriculture) 
would be entitled, under Madras Act I of 
1900, to claim compensation for improve- 
ments effected by him in respect of the 
building leased out to him. I agree that 
the civil miscellaneous appeal should be 
dismissed with costs. 


N.B. & a. Appeal dismissed, 


—-—— 


MADRAS HIGH COURT. 
ORIGINAL Orvit Borr No. 762 oF 1926 
ANT 
APPLICATIONS Nos, 2842 or 1929 anp 104 oF 
1930. 

January 17, 1930. 

Present :—Mr. Justice Eddy. 
RAMASWAMI OHETTIAR—PLAINTIFF, 


versus 
P.M, A, VELLAYAPPA OHETTIAR— 
AND OTBERS— DEFENDANTS. 

Civil Procedure Code(Act V of 1908), O. I,r. 10 
(2)—Madras High Court (Original Side) Rules, O. 
XXXI, r. 5—Partition suit—Family in possession of 
funds belonging to temple— Power of Court to implead 
worshippers as parties, 

. The right of a stranger to prefer a claim under O. 
XXXI, r. 5 ofthe Original Side Rules of the Madras 
High Court depends on whether ornot the Court has 
directed notice tobe given to all persons having 
claims and whether in fact such notice has been given. 
[p. 644,, col. 1.) 

A preliminary decree for partition of the proper- 
ties ofa joint Hindu family was passed and a Com-. 
missioner was appointed to take accounts. The 

family; was in possession of certain funds admitted- 
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ly belonging to a temple and some ofthe worshippers 
and the manager ofthe temple applied to be made 
parties to the suit : 

Held, thatthe application fell within O. I, r. 10 (2), 
Civil Procedure Code, and the Oourt had power to 
add the applicants as parties to completely settle all 
the questions involved in the suit, though there was 
no dispute between themembers of the family with 
regard to this trust fund. [p. 647, col. 1.] 

Vydiananda v. Sitaram (1), In the matter of 
Baluswami Iyer (2), Secretary of State v. M. Murugesa 
Mudaliar (3) and Narain Kuar v. Piary Lal (5), Tes 
ferred to. 


Messrs, T, M. Krishnaswamy Iyer and 5. 
Thyagaraja Ayyar, for the Applicants. 

Messrs. S.Duraiswami Iyer and T. FV. 
Vishwanatha Ayyar, for the Defendants. 


JUDGMENT.—It is a tribute to the 
learned Counsel who have appeared before 
me that my mind has fluctuated a good 
deal during the course of their arguments. 
Rightly or wrongly. my mind is now 
stabilized. There are before me two ap- 
plications. Both applications are madein a 
suit for partition entitled O. S. No. 762 of 1926 
relating to a joint family known as the P. M. 
A. firm. In that suit a preliminary decree 
was passed on 22nd November,1928, By that 
preliminary decree it was ordered and de- 
creed that the suit be and thereby was refer- 
red to a commission to take the following 
accounts: “(a) An account of the property, 
credit and effects of the said joint family (in- 
clusive of the assets,profits, and liabilities of 
the said P. M. A. firm belonging to the said 
joint family) as on the institution ofthe 
suit; (6) an account of the debts and liabil- 
ities of the said family outstanding, and 
(c) an account of all moneys of the joint 
family which have come into the hands of 
both or either of defendants Nos. 1 and 3 
herein not onthe ground of wilful default, 
but in the ordinary course of management 
of the said family.” and to make an enquiry 
whether the compromise set up by defend- 
ants Nos. 11 to 13 herein js true, valid and 
binding on the plaintiff or any members 
of the family herein. 

The joint family referred to therein as 
the P. M. A. firm is I am told, one of the 
leading families of the class to which 
they belong. I am told that they took an 
active part in relation to the conduct ofa 
Saivite temple at Elamayanxkottur, It is 
alleged that they were in possession of 
funds amounting to Rs, 1,388,000. It is 
alleged that that fund was a trust fund. 
It is alleged that the family itself regard- 
ed that money asthe money of the deity, 
Those teing the allegations an application 
taken out on 17th September,1929, was madg 
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to me asking forthe following relies: 
“(a) Why the amount standing ir the ac- 
counts of the P.M.A, firm Madras, to the ere- 
ditof Sri Elamayankottur Deivanayaga- 
swami should not be declared to be a trust 
fund payable by Receivers of the estate 
Messrs, #rasor & Ross, in full. (b) Why the 
said Receivers should not be directed to retain 
out’ of the realisation made by them a sum 
sufficient to pay in full the said amount, (c) 
Why costs of the application should not 
come out of the estate. (d) Why such further 
or other order should not be passed as may 
be necessary in the interests of justice and 
in the circumstances of the case.” 

| That application was made in this parti- 
tion suit by two persons who were described 
as worshippers at the temple in question. 
When that application came before me I ex- 
pressed some surprise that persone, strangers 
to the suit, should try to come inand make 
an application of this sort. Iwas told by Mr 
T. M. Krishnaswami Iyer who appeared on 
behalf of the applicant that he rested his 
application on O. XXXI, r. 5, Original Side 
Rules of this High Oourt. Rule5 provides as 
follows: “If it appears tothe Court that 
there are outstanding debts or liabilities of 
the family, and that the same cannot then 


be ascertained, the Court may direct an- 


account to be taken thereof, and may, in its 
discretion, direct notice to be given to all 
persons having claims against the family, or 
its property by advertisement in the news- 
papers or otherwise, to bring their claims 
into Cout before a fixed day,” 

Order XXXI is dealing solely with partition 
suits, It wasconceded before me that the 
right of the applicants to come under that 
tule depended upon whether or rot the Court 
had directed notice to be given to all persons 
having claims against thefamily and whe- 
therin fact such notice had been given Iam 
told by Mr. Doraiswami lyer who appear- 
ed on behalf of the respondents that the 
Oourt did not direct notice to be given to 
all persons having claims against the family 
and that in truth no such notice had been 
given. That being so it appears to me that 
the applicant cannot avail himself of that 
rule, - I doubt very much whether the rule 
in any case would entitle strangers to come 
in and make substantive applications in 
such a suit as this. However it is unneces- 
gary for me to decide that. It is sufficient 
for me to say that the rule itself not having 
been complied with the application fails and 
is dismissed. The respondents will have 
their costs of this application in any event, 
guch costs to be texed, 
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I now turn to the second application. Mr, 
Krishnaswami Iyer, feeling thet he was in 
some difficulty and knowing the doubts I 
entertained with regard to his first applica- 
tion asked for leave to take out an application 
tomake the applicants parties to the suit. 
That he did in the second application, The 
original applicants were the applicants in 
this also and a third applicant was added 
who I am told, is the manager of the temple. 
These three persons cn the second applica- 
tion sought the following reliefs: “(a) Why 
the applicants herein should not be added 
as party defendants in O. S. No. 762 of 1926, 
and.(6) Why such further or other orders 
should not be made as may be necessary in 
the circumstances of the case and in the in- 
terests of justice.” 

Upon what does the second application 
depend? It depends, as is admitted, upon 
O.I,r. 10 (2), Civil Procedure Code, That 
rule provides as follows: “The Court may 
at any stage of the proceedings, either upon 
or without the application of either party, 
and on such terms as may appear to the 
Court to be just. order that the name of any 
party improperly joind, whether as plaint. 
iff or defendant, be struck out, and that 
the name of any person who ought to have 
been joined, whether as plaintiff or defend- 
ant or whose presence before the Court 
may be necessary in order to enable the 
Court effectually and completely to adjudi- 
cate upon and settle all the questions involv- 
ed in the suit, be added.” 

Now the first matter I have to put to my- 
self is this: what are the questions involved 
in this suit? Ilook at the decree and I 
see that a Commissioner has been appointed: 
(a) to take an account of the property, credit 
and effects of the said joint family, (b) an 
account ofthe debts and liabilities of the 
said family outstanding. 

There can be no question at all that if in 
truth this is a trust fund and I do not pro- 
pose to decide that one way or the other 
here then this family is liable to account for 
it. Ifit had held these moneys in trust for 
various persons connected with this temple 
then that must be regarded as one of the 
liabilities of the family. a. 

-It has been argued by Mr. Doraiswami 
Iyer on. behalf of the respondents that the 
substantial question involved in this suit 
must relate to questions upon which the 
parties themselves are at issue. It is obvi- 
ous that the members of this family are not 
at issue upon this question. Itis not part 
of their case that this money is trust money. 
In fact it is their case and I have no doubt . 
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. that they do say that this money belongs 
to their family. So says Mr. Doraiswami Iyer, 
this is not a question involved in this suit. 
Let us see; isit not involved in this suit? 
Supposing the 
family is in posseasion ofan amount in ex- 
cess of Rs 1,38,0C0. He is directed to as- 
certain whatare the debts and liabilities 
of the family.. Unless these persons (appli- 
cents) are before the Court it is admitted 
that in no sense would the Commissioner 
take cognizance of the allegations made in 
respect of this alleged trust fund. He would 
know, nothing about it; he would regard 
all the moneys in the hands of the Receiver 
as being moneys of the family. He would 
regard those moneys as being available and 
completely available for distribution among 
the creditors. It may very well be that 
there is no issue between the parties. But 
this a question entirely for them? Order I, r. 
10 (2), says that the Court may at any stage 
of the proceedings order that the name of 
any party improperly joined, whether as 
plaintiff or defendant be struck out and that 
the name of any person who ought to have 
been joined, whether as plaintiff or as de- 
fendant, or whose presence before the Court 
may be necessary in order to enable the 
Court effectually and completely to adjudi- 
cate upon and settle all the questions involv- 
ed in the suit be added. 


RAMASW4MI OBETIIAR 


Why is the Court empowered to do that? 
It is empowered to do that in order to enable 
the Oourt “effectually and completely to 
adjudicate upon and settle all the questions 
in the suit.” How can the Oourt complete- 
ly adjudicate upon and settle all the ques- 
tions involved in this suit if it shuts its 
eyes to the persons who are making this 
application? Can the Oourt entirely dis- 
regard the allegation that Rs. 1,38,000 out 
of the moneys in the hands of the Receiver 
is trust money? Oan the Oourt completely 
decide what are, the debts and liabilities 
of the family if it wholly ignores this ques- 
tion of the alleged trust fund? It is said, 
rather it is contended before me, that if in 
fact it is held to be trust money there may 
be nothing for tha creditors. That may very 
wall be, but if this is trust money and there 
areno other available assets then plainly 
the creditors are entitled to nothing. That 
is not an argumenttosway my mind upon 
an issue such as this. I simply ask myself 
this question: Here are the rules framed 
giving the widest possible discretion to the 
Court. J have to ask myself can the Oourt 
completely settle all the questions involved 


Commissioner finds this. 
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in this suit without adding these persons 
as parties? In my opinion it cannot. 

Now a number of authorities have been 
cited before me and I propose to refer to 
only afew. The question which I am now 
considering was considered by this Oourt in 
Vydiananda v. Sitaram (1) by Sir Charles 
Turner, O, J., and Muthuswami Iyer, J. In 
construing the words which I am called on 
to construe, the Court in that case said: 
“Tg it meant by these words that a person 
not originally impleaded ie to be made a 
party only if the questions raised in the suit 
cannot otherwise oe completely and effectu- 
ally determined between the parties to the 
suit? Oris it meant completely and effec- 
tually determined so} that they shall not 
be again raised in that orin any other suit 
between the parties to the suit or any of 
them and third parties? To accept the 
more restricted intrepretation involves the 
addition of words which we do not find in 
the section, namely ‘between the parties to 
the suit’ and there can be a few, if any 
questions, which cannot be determined be- 
tween the parties to the suit one way or the 
other, and of which the determination, if 
they be material, will as between the parties 
to the suit not be final. On the other hand, 
the interpretation warranted by the terms 
would enable the Court to avoid conflicting 
decisions on the same question which would 
work injustice to a party to the suit, and 
finally and effectually to put an end to li- 
tigation respecting them.” | 

To the same efiect is a judgment of 
Ramesam, J., in In the matter of Baluswami 
Tyer (2). There referring to a partition suit 
such as this (that case being a case of insol- 
vency) the learned Judge in the course of 
his’ judgment said that the Official Assig- 
nee can apply for all the creditors to be 
made parties so that the findings as to the 
nature of the debts may bind all. 

To the same effect is a judgment of Venka- 
tasubba Rao, J.,in Secretary of State v. M, 
Murugesa Mudaliar (3). There dealing with 
the rule the learned Judge says: “The first 
part deals with necessary parties and the 
second with proper parties. True, a 
decision is binding only on the parties to 
the suit; but does it foilow that a Oourt is 
bound to dzcidea dispute in the absence 
of those persons whom it most vitally con- 
cerned ” 


1) 5 M. 52, 
(3 112 Ind, Oas, 541; A, T. R. 1928 Mad. 735; 51 M. 


417: (1928) M. W. N. 294; 28 L. W. 109; 55 M. L, J.175 
B 


F. B.) 
: (3) 118 Ind. Cas. 780; A. I. R. 1929 Mad, 443; (1929) 
M.W. N. 67; 29 L, W. 753. 


646 


. The learned Judge in the couree of his 
judgment referred to a numer of authorities 
and among them is a case reported as Esqui- 
malt and Naimo Ry. Co. v. Wilson (4). 
Taat is a decision of the Privy Council. 
‘The head-note says this: “When an action 
if successful will affect rights claimed by 
the Orown but the plaintiff has against the 
Orown no claim to which the procedure by 
petition ef rights is applicable the Attorney- 
General is a necessary and proper party 
and may be joined as a defendant by the 
plaintiff.” 

In the course of the judgmert Lord Buck- 
master says at p. 363“ with regard to the 
contention that there is no need to make the 
Attorney-General a party: “With regard to 
the first of these contentions their Lord- 
ships are clearly of opinion that the Attor- 
ney-General ought to be before the Court. 
It is quite true that the title of the Crown 
to the landin question is not in contro- 
versy, nor is the Orown asked to do any 
act or grant any estate or privilege, but in 
the event of the plaintiff's success the rights 
existing in the Orown and consequent upon 
the grant to the respondents will cease, If 
these interests lay in a third party, he ought 
certainly to beadded as defendant and that 
is the best means of testing the necessity of 
the attendance of the Orown.” 

. Mr. Doraiswami Iyer sought to distinguish 
that case from this upon the footing that 
there some interest of the Orown was affected. 
Personally I fail to see the distinction 
between that case and this. In the case 
now before me it is not trueto say that this 
Court has appointed a Commissioner to as- 
certain what are the debts and liabilities 
of this family. Is it not true to say that the 
interests of the present applicants who are 
saying that a large portion of the available 
assets represent trust money are vitally 
concerned ? 


- Mr. Doraiswami Iyer drew my attention 
to a number of cases which he says point 
the other way. He directed my attention 
this morning to a csse reported as Narain 
Kuar v, Piary Lal (5). The head-note 
says this: ‘Where an application is made 
under s. 32 (that corresponds to O. J, r, 10 (2) 
of the present Oivil Procedure Oode) for 
the addition of a person whether as plaint- 
iff or defendant, such persons should, asa 


(4) (1920) A. C. 358; 89 L, J. P. O. 27; 122 L. T. 563; 
6.T.L. R. 49. 
(5)2 A. 738. 


*Page of (1920) A. O.—[Hd.] j 
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general rule, be added only where there 
are questions directly arising out of and 
incidental to the original cause of action 
in which such pereon has an identity or 
community of interest with the original 
plaintiff or defendant.” 

I look at the judgment of Straight, J, 
at page 741*. There I read this: 
“No doubt, it is most desirable when 
litigation has been instituted in respect of 
a particular subject-matter or specific 
contract, that the Court having cognizance 
of it should see that all questions directly 
springing out of it should be raised and 
dealt with once and for all and thatall 
persons naturally concerned in and likely 
to be legally affected by the determina- 
tion of those questions should be joined 
as parties.” 

I do not want to deal with the par- 
ticular facts of that case but I see nothing 
generally in the judgment of Straight, J., 
which is inconsistent with the view lam, 
now taking. I pause here and ask myself 
the question as to what is the alternative 
suggested. Thealternative suggested here 
is that the present applicants should bring 
an independent suit.’ Theré is much to be 
said in favour of that suggestion and prima 
facie I should say that that is theright 
course. But supposing that they do in 
fact bring an independent suit, what would 
Two suits would be 
proceeding in this Court and in both of 
them this question would be involved as 
to what are the liabilities of this family. 
In suit No. 1,8 decision would be reached 
without any reference whatever to the 
question of whether this money is trust 
money or not. In euit No. 2,a decision 
would be reached only solely with reference 
to this question, Is it not obvious that the 
effect of these two decisions would be that 
in all probability if the present applicants 
are right in their contention, ‘they may be 
wrong, but if they are right there would 
be two conflicting decisions. 

Mr. Doraiswami Iyer referred me also 
to certain English cases and among them 
is one reported in Montgomery v. Foy, 
Morgan & Co. (6). There a shipowner 
brought an action against certain con- 
signees and an application was made that 
the shippers of thecargo should be added 
as defendants in the action in order that 
they might counter-claim against the plaint- 
iff damsges for short delivery and injury 

(6) (1895) 2 Q. B, 321; 65 L. J. Q. B. 18; 8 Asp. M. C. 
36; 43 W. R. 691; 73 L. T.13; 14 R. 575. 
~ *Page of 2 A.—[Hd.] 
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to cargo. The matter went up to the Court 
of Appeal and there Lord Esher said this: 
“Here the matter before the Court is the 
contract of affrightment and there are 
disputes arising out of that matter as 
between the plaintiff and the defendants 
and the Company whom it is sought 
to add as defendants and who are 
defendants’ principals in the matter. 
Tecan find no case which decides that we 
cannot construe the rule as enabling the 
Court under such circumstances to effectu- 
ate what was one of the great objects of 
the Judicature Acts, namely, that where 
there is one subject matter out of which 
s3veral disputes arise, all parties may be 
brought before the Court snd all these 
disputes may be determined at the same 
time without the delay and expense of 
several actions and trials.” 

In these circumstances although there is 
much to be said both ways, the conclusion 
to which I have come is that this applica- 
tion falls within O. I, r, 10 (2), Civil Proce- 
dure Oode, by which the Court may at any 
stage of the proceedings add a party to the 
suit and I see no difficulty about that at all. 
Iam told that the Commissioner will not 
report for about twelve months. Whether 
that be so or not I am satisfied that he 
ought not to report in this Oourt as to 
whatare the debts and liabilities of this 
family without regard to the contentions 
put forward by the present applicants. I 


think their presence before the Oourt is 


necessary to enable the Oourt effectively 
and completely to adjudicate and settle 
all the questions involved in this suit. 

In these circumstances I direct that these 
three applicants be added as party defend- 
ants in O.8. No. 762 of 1926and that all 
proceedings therein be amended accordingly. 
Ido not propose to put the applicants on 
any terms in making this order and they 
will have their costs of this application in 
any event, such costs to be taxed. I direct 
thatthere be liberty to both sides to apply. I 
direct that the Receivers do retain in their 
neue the sum of Rs, 1,38,000 until further 
order. 


N. 5. & A, Application allowed. 
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MADRAS HIGH COURT. 
SEconp O1vin APPEAL No, 278 oF 1928. 
November 25, 1930. 

Present :—Mr. Justice Sundaram Ohetty. 
RAMASWAMI AYYAR— PLAINTIFF 

— APPELLANT 


VETSUS 
SECRETARY or STATE For INDIA 
— DEFEND «aNT— RESPONDENT, 

Land Acquisition Act (I of 1894), ss. 8 (£),6 (D)— 
Acquisition for benefit of panchamas—Compensation 
to be recouped by Government from assignees —Valid- 
ity of acquisition— Public purpose’, meaning of. 

Where the Government proposed to acquire land 
under the Land Acquisition ‘Act forthe benefit of 
certain panchama labourers on the condition that 20 
per cent. ofthe cost of the acquisition should be 
levied inthe first instance from the applicants for 
the grant of house sites and the remain- 
ing cost, namely. 80 per cent. should be paid-out 
of the public revenue by the Government which 
should subsequently be recouped from the persoas 
to whom the sites are assigned, in instalments to be 
spread over aperiod of 20 years: 

Held, (1) that the proposed acquisition was one for 
a ‘public purpose’ though only a particular section of 
the public was benefited ; [p. 948, col. 2.] : 

(2) that therewas also a substantial compliance 
with the requisite laid down in s. 6 ofthe Land 
Acquisition Act that the compensation to be awarded 
should be paid wholly or partly out of public revenues, 
though the Government intended to recoup the same 
from the assignees. [p. 948, col. 2.] 

Veeraraghavachariar v. Secretary of State (1), 
Secretary of State v. Gopal Ayyar (2) and Secretary 
of State v. Murugesam Pillat (3), followed. 

Raghunath Das v. Collector of Dacca (4),In re, 
Manick Chand Mahata v. Corporation of Calcutta (5) 
and J. L. Denman & Co. Ltd. v. Westminister Core 
poration (6), distinguished. 

Second appeal from a decree of the Sub- 
Judge, Negapatam, in Appeal Suit No. 100 
of 1925. 

Messrs. S. Varadachariar and T. M. 
Ramaswami Iyer, for the Appellant. 


The Government Pleader, for the Respond- 


ent. 

JUDGMENT.—This second appeal 
arises out of a suit filed by the deceased 
father of the appellant in respect of the pro- 
posed acquisition of a plot of land be- 
longing to him by the Government under 
the provisions of the Land Acquisition 
Act I of 1894. The plaintiff was served 
with notice as required by the Act anda 
notification to the effect that the land is 
needed for a public purpose was also publish- 
ed in the Official Gazette. Alleging that 
the proposed acquisition is illegal, the 
plaintiff filed the suit for a declaration and 
for an injunction restraining defendant 
No. 1 (the Government) from acquiring the 
suit land. Both the lower Courts have held 
that the proposed acquisition is for a public 
purpose and it is legal and valid. The 
contentions put forward by the plaintiff in 
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the lower Courts are also pressed in this 
second appeal, f 

On the report-of the Deputy Collector 
on special duty, who wes ordered to ex- 
amine tne subject of providing the Pan- 
chamas of the Tanjore District with house 
sites and on the recommendation of the 
Board of Revenue, the Government issued 
an order dated 10th November, 1917, 
sanctioning the acquisition of sites for 
the benefit of the Panchamas: vide Ex. 
J. In the present case, it is found by both 
the Courts below that the site in question 
was acquired for providing house sites to 
Panchamas and also a school for them. 
‘This acquisition seems to have been intend- 
ed for the benefit of defendants Nos. 5 to 23 
who are poor Panchamas labourers suffering 
inconveniences without permanent dwelling 
houses. As to the question whether an 
acquisition for such a purpose is really one 
for a public purpose within the meaning of 
the Act, it has been held by Devadoss, J., 
in Veeraraghavachariar v, Secretary of State 
(1), that in accordance withs. 3, cl. (f), Land 
Axquisition Act, the Government of Madras 
declared by a notification in 1895 in favour of 
acquisition of village sites in the Tanjore Dis- 
trict and that the acquisition of house sites 
for Panchamasis a public purpose within the 
meaning ofs, 3 (f) of the Act. Even if only 
a section of the public is benefited by this 
acquisition, the purpose would still be a 


public purpose as held by Venkatasubba. 


Rao, J., in a recent case reported as Secre- 
tary of State v, Gopal Ayyar (2). 

The facts of the present case are exactly 
, on all fours with the facts of the case decid- 
ed by me in Secretary of Statev. Murugesa 
Pillai (8) and the facts of the case in Secretary 
of State v. Gopala Ayyar (2), decided by 
Venkatasubba Rao, J. Objections now raised 
against the validity of the acquisition are 
almost similar to those raised in the said 
two cases. The conclusions arrived at in 
those decisions after a due consideration 
of these objections, should, in my opinion, 
govern the present case also. 


Mr. Varadachariar for the appellant 
concedes that if the declaration made 
under 8. 6 of the Act is valid, it would 
then be conclusive evidence that the land 
is needed for a public purpose. Bat what 


(1)86 Ind. Oas 485; A. I. R.1925 Mad. 837; 49 M. 
237; 48 M. L. J. 204. 
(2) 127 Ind. Oas. 609; A. I. R.;1930 Mad. 798; 59M. 
L. J. 974; 32 L. W. 179. 
(3) 124 Ind. Oas. 158; A. L R, 1930 Mad. 348; (1929) 
M, W. N. 179. - 
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he is trying to urge is that the Court should 
be satisfied as- to the validity of the steps 
leading up tothe recommendation for the 
acquisition and that the acquisition itself is 
within the scope ofthe real object which 
the Legislature had in view for the passing 
of this Act. He relied on the decision of 
the Calcutta High Oourt reported in 
Raghunath Das v. Collector of Dacca (4), in 
which the learned Judges have observed 
that when statutory rights of an exceptional 
character have been created, the conditions 
prescribed by the Statute for the exercise 
of such rights must be strictly fulfilled, 
and if a mere nominal compliance with the 
provisions of the Statute was made, the 
Oivil Courts can afford relief to a person 
who is aggrieved by the adoption of such a 
course, The question for consideration is, 
whether in the present case there was only 
a nominal compliance with any vital pro- 
vision of the Act. 

The proviso to s. 6 (1) of the Act lays 
down that no such declaration shall be 
made unless the compensation to be 
awarded for such property is to be paid 
wholly or partly out of public revenues or 
some fund controlled or managed by a 
local authority. In the present case, the 
proposal of the Government is that 20 per 
cent. of the cost of the acquisition should 
be levied in the first instance from the 
applicants for the grant of house sites after 
the acquisition and the remaining cost, 
namely, 80 per cent, should’ be paid out of 
the public revenues by the Government 
which should subsequently be recouped 
from the persons to whom the sites are 
assigned in instalments to be spread over 
a period of 20 years. It is contended that 
this couree is not a real or substantial 
compliance with thedirectionin the afore- 
said proviso and therefore the declaration 
under 8s. 6 is not legal and valid. There 
isno doubt that four-fifths of the compen- 
sation to be awarded for the acquisition of 
the property is first paid out of the public 
revenues. It is conceded, that if soon after 
the payment by the Government for the 
acquisition without any such previous 
understanding, they recoup the same by 
collecting it-from the assignees’ of: the 
several parcels of land in proportion to 
their shares, there would be no violation of 
the proviso. Does such payment out of 
public revenues when made on an under- 
standing with the applicants or future 
grantees that they should repay the same 


(4) 6 Ind. Cas, 457. 
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in.the.course of 20 years in certain instal- - 
ments, become only a nominal compliance : 


with the proviso as contended for by the 
appellant?. I think not, 
State v, Gopala Ayyar (2) Venkatasubba 
Rao, J., has also observed that the validity 
of the declaration under s. 6 cannot be made 
to depend upon some future contingent 
event, and what the section says is that 
some portion of the cost must be paid out 
of the public revenue and that condition is 
literally complied with by the payment in 


question. When, asa matter of fact, the - 


Government pays £0 per cent. of the cost 
from the public revenue, the provision of 
the Act is complied with and it is not 
correct tosay that what the Government 
has paid is only a loan to the Panchamas, 
Reliance is placed upon the decision of 
Greaves, J.,in In re Manick Chand Mahata 
v. Corporation of Calcutta (5) and also the 
decision in J. L, Denman & Co. Lid. v. 
Westminister Corporation (6). 

In the former case, it has been held that 
though the notification under s.6, Land 
Acquisition Act, is conclusive for showing 
that the land is needed for public purpose, 
yet the Court is entitled to enquire into the 
validity of the steps leading up to the 
recommendation. In that case, it was 
found that the acquisition by the Oorpora- 
tion was not really for purposes for which 
the power fo acquire was vested in it by the 
Legislature, but it was made merely to 
enable another body to acquire land through 
the medium of the Corporation. In the 
latter case aleo, it was found that though 
the acquisition of land necessarily required 
for the purpose of the widening of the 
thoroughfare would be within the scope of 
-the powers conferred by the Act, the 
statutory authority was misused for the 
purpose of acquiring other and additional 
land in order to benefit the syndicate, 


They are cases where the acquisitions have 


been proved to have been made with an 
indirect or ulterior object, extraneous to 
the scops of the Acts conferring powers of 
acquisition on those bodies and such 
acquisitions were held to be outside the 
scope of those Acts and therefore illegal. 
In the present case, there is absolutely 
nothing to show that the acquisition in 
question is not ons contemplated by the 
Land Acquisition Act. On the other hand 


©) 66 Ind. Cas.600; A. I. R. 1921 Cal. 159; 48 O. 


(6) (1906) 1 Ch, 464; 75 L. J. Oh. 272; 22 T. L. R. 
270; 54 W. R. 345; 4 L. Œ. R. 442; 710 J. P, 185; 94 L. 
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the purpose tor which this acquisition is 
made is a public ourpose within the mean- 
ing of the Act and there is also a substantial 
compliance with the requisites laid down in 
the Act for making the declaration under 
5.6. An enforcement of the powers vested 
in the Government under the Act for the 
purpose of securing benefit to the public or 
a section of the public, may be felt as a 
hardship by anindividual whois affected 
by the acquisition, but the very scheme of 
the Act in providing for compulsory 
acquisition is based on the principle that 
individual interest should give way to the 
general interests of the public ora section 
of the public. 

For the foregoing reasons, I have no 
hesitation in holding that the acquisition in 
question is in accordance with the scheme 
of the Act and the requisites laid down by 
the Act for the acquisition have also been 
substantially complied with. In the result, 
the second appeal fails and is dismissed 
with costs. 


N.B. & a. Appeal dismissed. 


a ad 


MADRAS HIGH COURT. 
ORIMINAL Revision Oase No. 437 o-1930 
AND 
ORIMINAL Ruvision Perion No, 404 oF 
1930. 

August 11, 1930. 

Present :—Mr. Justice Pandalai. 

In re Devatha SRIRAMAMURTY— 

; PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. I44, 
489—Proceedings under s. 144—Accused's right to copy 
of information—Revision of orders under 3. 144— 
Interference—Principles—Revisional powers, nature 
of—Order prohibiting public from putting up national 
flags in houses, legality of. 

Proeeedings under s. 144, Oriminal Procedure Code, 
are judicial and subject to revision by the High 
Court and a person against whom such proceedings 
are instituted is entitled to a copy of the information 
received by the Magistrate in order to show that it 
was unfounded or insufficient. [p. 651, col. 1.] 

Muthuswami v. Thangammal (1), referred to. 

The powers of the High Court under s. 439, Oriminal 
Procedure Oode, are general and ought, as far as 
practicable, to be left untrammelled and free so as to 
be fairly exercised according to the exigencies of 
each case. They cannot be cut down by decisions, 
[p. 651, col. 2.1 

Emperor v. Bankatram Lachiram (2), followed. 

In the case of orders under s. 144,Criminal Procedure 
Co 'e, where the elements essential to action under 
the section are shown to exist upon materials legally 
bol re the Court, the High Court will, in exercising 
its powers, respect the opinion of the local authorities 
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both as to the gravity of the danger and as to the 
steps necessary for maintenance of peace. But where 
those essential elements do not, upon afair view of the 
evidence, exist the High Gourt will not blindly up- 
hold the order of the local Magistrate because he has 
chosen to say that they do exist. [p. 651, col, 2.] 

If the grounds for action, as stated in the 
order, are either unfounded in fact or insufficient in 
law, or ifit is shown that the order against the public 
as framed violates the conditions laid down bys. 144, 
Oriminal Procedure Code, it is the duty of the High 
Court to interfere. [p. 652, col. 1. 

An order under s. 144, Oriminal Procedure Code, 
may be addressed to the public generally when 
frequenting or visiting a particular place. No order 
can be passed against the public without that limita- 
tion as to place, namely, that it must be one, whether 
publicly or privately owned, which at the time, when 
the prohibition operates, the public frequent or visit. 
The public cannot, therefore, be prohibited from 
putting up national flags in private houses. [ibid.] 

Abdul Gafur v. Emperor (3), distinguished, 

Oriminel revision against an order of the 


Stationary Sub-Magistrate, Rajahmundry, . 


dated the 14th July, 1930. 
Messrs. T. R. Ramachandra Ayyar, G. 
' Lakshmanna, P. V. Vallabhacharyulu, T. V. 
Srinivasachari and G. Chandrasekhara Sastri 
for the Petitioner. 
The Advocate-General, for the Orown. 


ORDER.—This is a petition to revise 
an ex parte order, dated 14th June, 1930, 
made under s 144, Oriminal Procedure 
Code, by the Stationary Sub-Magistrate, 
Rajahmundry, which on application dated 
16th June by the petitioner that the Magis- 
trate by his order dated 14th July declined 
to rescind. The order of 14th June is as 
follows: 

“Order under s. 144, Oriminal Procedure 
Code: Whereas from information given by 
the Police it has been made to appear to me 
that in Rajahmundry the hoisting of 
tri-coloured flags on the residential and 
other buildings is giving room to certain 
rowdies and men of bad character to think 
that they can safely molest them undera 
wrong belief that no notice would be taken 
by those responsible for law and order and 
that for the preservation of peace and 
tranquillity the removal of such flags is 
necessary and emergent, I. P. Mallikharjuna 
Row, B. A., Second Olass Magistrate, 
Rajahmundry, hereby prohibit under 
s. 144, Oriminal Procedure Oode, the placing 
“or hoisting of such flagsor continuing to 
keep them on any building in general and 
on the building of Messrs. (1) Devatha 
Sreeramamurthi, (2) Dr. Veerbhadraswami, 
(3) Burra Suryaprakasa Row, (4) Uppala 
Satyama and (5) Polayya Naidu of Rajah- 
mundry in particular for a period of two 
months from to-day, 14th June 1930, and 


In re SBIRAMAMBETY, 


131 I. O. 1931 


strictly warn and enjoin the publie of 
Rajahmundry including individual members 
of Congress organization and Satyagraha 
volunteers residing in Rajabmundry not to 
take part in any such demonstrations or 
keeping such flags on their buildings during 
the said pericd.” 

“The order is issued under cl. (2), 8. 144, 
Criminal Procedure Uode, as the circum- 
stances do not admitof the service of notices 
on the persons concerned in due time.” 

The circumstances in which this. order 
came to be passed were these. On 10th 
June the District Magistrate of Hast 
Godaveri made two orders under s. 144, one 
prohibiting the public including certain 
named persons and other officers and 
members of Congress organizations from 
holding meetings and processions in any 
public place or thoroughfare or other place 
frequented by the public within the town 
of Rajahmundry and within a radius of 
seven miles from Rajahmundry, the other 
prohibiting one Mallikharjuna Row and 
other Oongress volunteers residing in 
particular premises from residing there. 
These orders were passed in view of the 
campaign of civil disobedience movement, 
which had broken out in Rajahmundry and: 
they broke up the base of operations of the 
Congress volunteers and stopped demonstra- 
tions in public places in sympathy with 
them. They did not and could not interfere 
with anything done in private houses and - 
buildings, for example, the flying of the 
national flagsin them. The authorities had 
no power to interfere with such flags but 
were naturally dissatisfied with their being ` 
flaunted from house-tops after they were 
driven away from the streets. On 13th 
June the Police went about and succeeded 
in getting a great many of these flags 
removed. As no Police Officer gave evi- 
dence in these proceedings we have no 
means of knowing their own version of how 
this was done. But witness No.3 for the 
counter-petitioners who was examined in 
support of the Police and who appears to be 
a respectable man having been an Honorary 
Magistrate speaks of the Folice pulling 
down the flags and of himself closing his 
shop-door when the Police were pursuing ` 
the people assembled in crowds. However 
that may be, on the morning of 14th June, 
the Police went to the house of the peti- 
tioner, a Pleader and asked him to remove 
the flag from his house. He refused and 
the Police not having legal authority to 
enforce .their demand withdrew for the 
time. Laterin the day on this becoming 
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known, many of those whose flags had been 
removed the previous day put them up 
again and, therefore, most of the work of the 
previous day was undone. In these 
circumstances the Deputy Superintendent of 
Police applied to the Magistrate for an order 
under s, 144 prohibiting these flags, stating 
as the ground for action under that, section 
that they gave room for certain rowdies and 
men of bad character to think that they can 
safely molest or attack the places where the 
flags were flying under a wrong belief that 
no notice would be taken by those 
responsible for law and order and that in 
the interests of peace and tranquillity it was 
necessary to remove the flags. Thereupon 
the Magistrate made an ex parte order as 
above. 

The order is addressed to five named 
persons including petitioner and the Police. 
On 16th June the petitioner applied to the 
Magistrate to cancel his order stating that 
the ground for action as stated in the order 
was both untrue in fact and insufficient in 
law to justify action, that the flag in the 
petitioner’s house had been there several 
months and there never was any attack nor 
apprehension of any attacks by. rowdies on 
his or any other house by reason of the flag, 
in short that there was no urgent or in fact 
any apprehension of danger to the public 
peace such as to justify the order and that 
so far as the order on the public was 
concerned, it was invalid as it purported to 
prohibit them from hoisting flags on 
private houses where they do not frequent. 

The Magistrate held an enquiry for the 
purpose of s. 144 (4) in which 1] witnesses 
were examined on the petitioner’s side and 
three on that of the Police. No Police 
Officer went into the witness box. Before 
going further I ought to say that the Sub- 
Magistrate was wrong in having refused to 
the petitioner a copy of the information 
given to him on 14th June and on which his 
order of that-date was based. Proceedings 
under this section are judicial: Muthuswami 
v. Thangammal (1), and are subject to 
revision by this Gourt. The petitioner had 
aright to know what the information was 
on which the Magistrate acted in order to 


show that it was unfounded or insufficient. . 


The petitioner's Advocate was; therefore, 
allowed access to the original by me, Ona 
consideration of the evidence the Magistrate 
declined to rescind his order. Hence this 
petition. 


(1) 121 Ind. Oas. 833; A.I. R. 1930 Mad. 242; 31 M. 
L-J. 324; 53 M. 203, - 
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The duty of this Court is to satisty itself 
as to the correctness, legality or propriety of 
the order of the lower Court and to pass 
such orders as may be necessary. The 
powers of this Oourt in revision as 
described in 8.439 are general and their 
generality cannot be cut down by any 
decision. On this point I would respectfully 
adopt the words of Sir Lawrence J enkins in 
Emperor v. Bankatram Lachiram (2) at 
page 566* where that learned Judge quoting 
another eminent English Judge said: 

“This controlling power of the Court isa 
discretionary power and it must be 
exercised with regard to all the circum- 
stances of each particular case, anxious 
attention being given to the said circum- 
stances, which vary greatly. For myself I 
say emphatically that this discretion ought 
not to be crystallized as it would become in 
course of time by oneJudge attempting to 
prescribe definite rules with a view to pind 
other Judges in the exercise of the discre- 
tion which the Legislature has committed to 
them. This discretion, like all other 
judicial discretions, ought, as far as 
practicable, to be left untrammelled and 
free so as to be fairly exercised according 
to the exigencies of each case.” 

I have ventured to refer to what may be 
considered common knowledge in this 
Court, because the learned Advocate- 
General at more than one point of his 
address stressed the point that in con- 
sidering the propriety of orders under s. 144 
this Court will not substitute its judgment 
on the facts for that of the lower Oourt 
which alone is responsible for the peace of 
the locality. The element of validity in 
this contention is that where the elements 
essential to action under the section are 
shown to exist upon materials legally 
before the Oourt, this Oourt will, in 
exercising its powers, respect the opinion of 
the local authorities both as to the gravity 
of the danger and as tothe steps necessary 
for maintenance of peace. But this does 
not mean that, where those essential ele- 
ments do not, upon 8 fair view of the evi- 
dence exist, this Court will blindly uphold 
the order of the local Magistrate because he 
bas chosen tosay that they do exist. That 
would be for this Court to relinquish its 
function into the hands of the lower Oourts, 
a course which will be as dan- 
gerous to the public peace. Instances 


(2) 28 B. 533; 6 Bom. L. R. 379. 
“sPageof28 B—[Ed] 
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of such interference abound in the reports. 
if it is the case that the grounds for action 
as stated in the order, are either unfounded 
ja fact or insufficient in. law or if it is 
shown that the order against the public 
as framed violates the conditions laid 
down by s. 144, it is the duty of this Court 
to interfere. 

To take the second point first : the order 
consists of two parts one addressed to five 
individuals, the other to the public 
generally. So far as it is addressed to the 
public generally it isclearly a violation of 
the express terms of s, 144 (3), which states 
that an order under this section may be 
addressed to the public generally when 
frequenting or visiting a particular place. 
No order can be passed against the public 
without that limitation as to place, namely, 
that it must be one whether publicly or 
privately owned, which at the time when 
the prohibition operates, the public fre- 
quent or visit, They may have a right to 
frequent the place as in highways end 
places of public resort or they may be 
allowed or invited to visit it as ata public 
meeting held in private premises. But 
the place must be one which isopen to the 
public assuch. And this involves that 
the public cannot be prohibited from put- 
ting up flags in private houses, first, 
because those who put up the flags are 
owners or occupants of such houses, and 
second because the public as such neither 
frequent nor visit private houses. It isa 
misuse of language tó call house-owners 
who use their houses members of the 
public for the purpose of this section and I 
have not been shown any instance of such 
ause of the section. The learned Advocate- 
General attempted to argue that an order 
to the public may be valid without 
the limitation above-mentioned. I consider 
thatthe words -of the Statute are clearly 
against this contention. The only authority 
to which he referred was a decision, Abdul 
Gafur v. Emperor (3) which is not only no 


anthority in this Oourt but did not really . 


decide the point as contended. | must 
hold that the order so far as itis directed 
tothe public was misconceived and must 
be set aside, 

So far asthe order is directed to the 
petitioner himself the objection of sub- 
stance is that on the materials before the 
Magistrate there was no evidence of urgent 
or indeed any apprehension of danger oi 
breach of the peace or disturbance of the 

(3) 27 Ind, Oas. 670; 18 O. O. 70; 16 Or. L, J. 
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public tranquillity to justify the order. 
Ihave referred to the circumstances that 
judging from the order of events, the appli- 
cation for the. order appears to have been 
prompted by the fact that owing to the peti- 
tioner’s refusal to remove his. flag, even 
those who had been induced to remove it 
on 13th reinstated the flags on 14th June, 
and the authorities had no power to enforce 
their wish to see the flags removed. But 
the ground stated to the Magistrate and 
stated by him in the order, was that hoist- 
ing of flags gave room to rowdies and men 
of bad character to think that they may 
safely molest the buildings carrying them 
under a wrong belief that no notice would 
be taken by those responsible for law and 
order. A great deal of argument was 
devoted on the petitioner’s side to the pro~ 
position that if there were really such a 
situation at Rajahmundry it was the duty 
of the Police and the magistracy to protect 
the law-abiding persons who had flags 
and to restrain the rowdies and not as the 
Magistrate has done to restrain law-abiding 
persons and give encouragement to rowdies 
and men of bad character. On the other 
side it was argued by the learned Advocate- 
General that under this section it was 
quite legal to restrain legal acts in the 
interests of public safety and, therefore, 
that, if the authorities had not enough 
resources to restrain the rowdies and men 
of bad character, it was proper to prohibit 
the provocative flags. I do not think it 
profitable to enter into the abstract dis- 
cussion to what extent and in what circum- 
stances perfectly legal and innocent acts 
may have to be restrained in the interests 
of the public safety. ForI havecome . to 
the definite conclusion that there is nothing 
in the evidence to support the allegation of 
a threatened attack on flag-besring build- 
ings by rowdies and men of bad charac- 
ter. 

I have examined the evidence with care. 
If there were any such apprehension as 
alleged it is strange that no Officer of the 
Police who knew of it cared to go into 
the witness-box. Tho petitioner, P. W. No. 
l, stated that the flag had been in his 
house from 192] and that rowdies and bad 
characters had never dene any mischief. 
He spoke to thedemand of the Police in 
the morning of the 14th that the flag should 
be removed and his refusal and to its 
subsequent removal after the order was 
passed. Prosecution Witness No, 2,one oi the 
persons prohibited by the orderfrom hoist- 
ing a flag, is a doctor with , European 
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qualifications anda man who had served 
inthe Great War as temporary Oapiain 
in the I, M.S. He swore that he never 
hada flag either in his house orin his 
dispensary and, therefore, of course, had 
none toremove. Prosecution Witness No. 3 
the brother of one of the persons, prohi- 
bited by the order says that at 6.P. mM. on 
13th June, eight members of the Reserve 
Police came with lathies and bamboo 
sticks to their house where there was a 
‘flag for five cr six months and threatened 
him and climbed to the fisg and broke it 
-and removed it and that no one else had 
molested them for having the flag. Prcsecu- 
tion Witnesses Nos. 4 to 9 give similar evi- 
dence about the removal of the flag from 
their houses by the Police on 13th June, 
and about there having been never any 
molestations from rowdies or bad characters 
on account of the fiags. Prosecution Witness 
No. 10isastamp-vendor who speaks to 
having received lathi blows when stand- 
ing on a pial during the flag removing 
operations by the, Police on 13th June 
and tohis being under ‘treatment for his 
injuries. The evidence on the side of the 
counter-petitioner is of three witnesses, 
Grown Prosecution Witness No. 1 gives 
rather confused evidence about what hap- 
pened before and after the order under s. 
444. From his evidence it is clear that 
he heard the proclamation of this order 
on 14th June, by beat of tom-tom, But he 
says that after it no one removed the flags 
though in another place he said that in the 
evening after the tom-tom he did not see 
-any flags, About the theory of molestation 
by rowdies and men of bad character, his 
attempt was to show that these were hungry 
coolies who were incensed at the frequent 
hartals with closing of shops whenever any 
congressman was arrested and who,therefore, 
might attack the buildings with flags which 
they would connect with the hartals. But 
the evidence of this and the other two 
witnesses for the counter-petitioner broke 
down hopelessly on this point, Although 
in one place he said he heard coolies and 
others say thatshops are always closed on 
account of these fags and thai they would 
remove them if the Police did not remove 
them, he admitted he did not know anyong 
who said so or even know their caste, 
Hvidence of this character is worthless in 
view of the admiited fact that there is no 
evidence whatever of any looting of shops 
in Rajahmundry, owing to hartals or flags. 
Orown Prosecution Witness No. 2, a Muham- 
madan shopkeeper, says that he had’ been 
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seeing the flags ever since April andthe 
only connexion he can suggest between 
them and attacks by rowdies ig that some 
Madiga shoe-makers who work in front of 
his shop said that if the shops are closed on 
account of the advent of Swaraj they would 
loot the shops for which the witness 
reprimanded them. The witness swore 
that he isnot aware of any looting on 
account of the hoisting of the flag. He was 
unable to name any of the Madigas who are 
supposed to have spoken as above. They 
were among the sight-seers in the street. 
Orown Prosecution Witness No, 3 was an 
Honorary Magistrate and 1s a respectable 
witness. His evidence affords probably the 
best proof ia the case as to the zeal reason 
why the flag was sought to be removed by 
the authorities and the clearest refutation 
of the theory of looting by rowdies and bad 
characters now described as hungry coolies, 
Not only does he not say anything about 
any apprehension by anybody that the 
flags were liabie.to attack by bad characters 
or hungry coolies, but he describes the 
meaning of the flagin vivid terms when he 
says that the hoisting of the flag is itself 
revolution, That is an intelligible attitude. 
But it is not the case on which the order 
was passed and which had to bemet. The 
learned Advocate-General did not, as well 
he could not, on the present state of the 
record support the order on the ground that 
the flag is a revolutionary emblem. It is 
sufficient to say that the evidence of this 
witness taken as a whole shows that the 
apprehension of danger stated in the order 
of the Magisirate did not in fact exist. 

The evidence before the Magistrate did 
not show the existence of any urgency of 
apprehended danger and, therefore, the 
order against the petitioner was unautho- 
rized. l 

In the result, the order of the Magistrate 
of l4th June is set aside so far as itis 
directed against the petitioner and the 
public generally. As the Magistrate's 
order will normally expire on the 14th 
instant this-order cannot in any case have 
any adverse effect on the peace of- Rajah- 
mundary. l ae 
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MADRAS HIGH COURT. 
CrimMInaL Revision Oass No. 337 or 1930, 
ORIMINAL Revision Paerition No, 316 
oF 1930. 

January 27, 1931. 

Present :—Mr. Justice Jackson. 

O. DORAISAMI NAIDU AND oTHErs— 

AccusED—PETiTIONERS 
` VETSUS 
KANNIAPPA OHETTY— OO0OMPLAINANT 
RESPONDENT, 

Penal Code (Act XLV of 1860),s. 499, Ezcep. 8— 
Madras Local Boards Act (XIV of 1920), s. 55—Peti- 
tion to President of Union Board that candidate is 
disqualified for election on account of leprosy, whether 
amounts to defamation—'Publication’, what amounts 
to—Evidence Act (I of 1872), ss. 18, 35—Recitals in 
judgments, admissibility of. 

If A and B conspire to draw up a document defam- 
ing Z and leave it with B there is no publication. 

A recitalin the order of a President of a Union 
Board is not admissible under s. 35 or s. 13, Evidence 
Act, in evidence unless such President has ‘been 
examined with regard to that recitation. 

Seathenet! Rao Dora v. Venkanna Dora (1), refer- 
red to. 


Obiter :—A petition to a Local Board President, 
however malicious, that a certain person was not 
qualified for election as a member of the Local Board 
on accountof his suffering from leprosy, under s. 55 
of the Madras Local Boards Act (XIV of 1920) does not 
amount to defamation, 

Oriminal revision against the judgment 
of the Sessions J udge, Ohingleput Divi- 
sion, in Oriminal Appeal No. 21 of 1929. 

Messrs. T. R. Ramachandra Ayyar, 
K. R. Venkatarama Sarma, and §. R, Dikshit, 
for the Petitioners. 


The Public Prosecutor, for the Grown. 
Mr. L. A. Govindaraghava Ayyar, for 
the Respondent. 


ORDER.—The eight petitioners have 
been fined each Rs. 75 under s. 500, Indian 
Penal Oode, Rupees 300 being given in com- 
pensation to the complainant. < 

It was complained that the petitioners 
conspired with one Abboy Naidu the 
President of the Tiruvallur Union Board, 
and maliciously got up a petition to the 
effect that the complainant was suffering 
from leprosy. 

Under s. 55, Madras Act XIV of 1920,a 
person is disqualified for election as a 
member of a Local Board if such person is 
a leper; and the complaint suggests that 
the accused maliciously reported the com- 
plainant to be suffering from leprosy in 
order to disqualify him from nomination. 

Leprosy is not defined in the Act, which 
isa serious omission, because leprosy is 
not a scientific term and in popular usage 
if means either Elephantiasis Grecorum 
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or Lepra Grecorum, that is to say, either 
aekin disease, or corrosive leprosy. The 
complainant had white marke .on his foot. 
The accused called the attention of the 
President tothis circumstance; the Presi- 
dent gave the matter his judicial con- 
sideration, and ultimately decided that the 
complainant was a leper. 

Itis not necessary for this Court to de- 
cide the point, but it may be observed that 
this case comes very near to the 8th Ex- 
ception to s. 499. 

Nor is it really necessary to decide whe- 
ther there was proof of publication such as 
that section requires, when the Oourt was 
left to a bareinference from Ex. O thatthe 
accused had presented their petition to the 
President, The President himself was not 
called, and it was very strenuously argued 
by Mr.L. A. Govindaragbava Ayyar, that 
the statement in -the President’s order 
Ex O“there is another petition filed by 
several people of the town” proves that 
these accused presented to him this petition. 
In the light of the Evidence Act and ofthe 
Full Bench decision in Seethapatt Rao 
Dora v. Venkanna Dora (1) that argument 
is more surprising than convincing; and 1 
am also surprised that the President was 
never examined when there is a note on 
the record of the complainant's deposition 
as P. W. No.2, that the prosecution was 
pressing to examine the President and he 
would be examined as soon as that deposi- 
tion was finished. ` 

But the case can be disposed of onthe 
short point that the complaint definitely 
charges the President with being one of 
the conspirators who got up the defamatory 
petition, and in his deposition as P. W. No. 
2 the complainant says that he saw the 
President, accused Nos. 1, 2,3,5and 8 go 
upstairs in the President's house. Then 
one Rathina Mudaly told him that he had 
heard all the accused except the 7th con- 
spiring in the President's. house, Of 
course, this hearsay evidence should never 
have been led, but the complaint taken 
with the legitimate evidence mekesit plain 
that the President is accused of being one 
of the conspirators. Now if A "and B con- 
spire to draw up a document defaming, 
Z and leave it with B, there is no pub- 
lication. No doubt, in this case the 
Presidənt's Vakil produced B in a civil 


“ suit under summons, but it has never been 


suggested that that was the publication. 


(1) 66 Ind. Oas. 280; 45 M. 332: 15 L. W. 316; 30M, 
L. T. 160; (1922) M. W. N. 147; 42 M, L, J. 324; A. T. R 
1922 Mad. 71 (F. B.).` l 
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It must, therefore, be found that there 
was no publication, and no case under s. 500 
can lie. 

The petition is allowed. 

The accused are acquitted. 

The fines are ordered to be refunded. 
N.B, & a,” Petition allowed. 
MADRAS HIGH COURT. 
Oivit A PPLIOATION Nos. 3495 or 1929, 3135 


oF 1929, 
AND 1319 oF 1930, ın Orvit Suit No, 794 
oF 1921. 

October 8. 1930. 
Present.:—Mr. Justice Venkatasubba Rao, 
P. V. 8. KABALAMURTHI PILLAI— 
PLAINTIFF 
versus 
P. V. SUBRAMANIA PILLAI AND OTARES 
—DEFGNDANTS. 

Civil Procedure Code (Act V of 1908), O. XL, r. 2— 
Receivers—Commission—‘Gross_sale-proceeds’, whe- 
ther include of gross sales—“Trade discount” and 
freight and packing charges—‘Proceeds’, meaning 
0 


Where in a certain business, the Receivers were 
ordered by the Court to retain five per cent of the 
‘gross-sale proceeds'jin their hand: 

Held, that they were not entitled to that commis- 
sion on thesum shownas “trade discount” inasmuch 
as “proceeds” mean produce, outcome or profit and an 
amount never received, viz., the so-called “trade dis- 
count” cannot be a part of proceeds, but they might 
beallowed to retain such commission on feight and 
packing charges. 

Messrs. V. V. Srinivasa Iyenger and S, G. 
Satagopa Mudaliar, for the Plaintiff, 

Mr. K. S. Krishnaswami Iyengar, 
instructed by Mr. Ramaswami Iyengar and 
Messrs. Srinivasavaradachari, G. Krishnago- 
swami Iyer, R, Ramachandra Chetty and K.S, 
Rajagopala Iyengar, for the Defendants, 

Messrs. T, Rangachariar and V. Patta- 
biramayya, for the Receiver 

JUDGMENT.—This summons is taken 
out by the 5th defendant, He applies that 
the Receivers may either be removed or in 
the alternative suitable directions be 
given to them. After hearing the appli- 
cation very fully, I have come to the con- 
clusion that they should be continued but 
that in the interests of the estate their 
duties should be more precisely .defined 
than in the orders under which they were 
appointed, 

* * # * * 

{His Lordship stated the facts and dealt 
with the charges made against the Receiv- 
‘ers and proceeded. | 

By far the most important question that 
has been argued is, what is the amount of 
yemuneration to which the receivers are en- 
titled? The point really turns on the 
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meaning of the expression “gross sale" in 
the order of Court dated the 2nd June, 1925. 
Paragraph 12ofthe order reads thus:— 
“ With regard to the condiment business 
the said Receivers do retain 5 per cent, on 
the gross sales in their hands as and for 
their remuneration for the said condiment 
business.” 

It was by the consent and at the request 
of the parties that this order was made, It 
must be read in the light of the affidavit 
filed then by the Receivers, In that affida- 
vit, they ask for a commission at 5 per cent. 
on the “ gross sale-proceeds.” It is not dis- 
puted that the two expressions “ gross 
sales ” and “gross-sale proceeds” are identi- 
cal in their meaning and effect. Messrs, 
Fraser and Ross in their report point out, 
that the commiesion retained by the Receiv- 
ere in respect of the business from the 
18th of August, 1924 to the 3lst of March, 
1930, is Rs. 4,391-12-0. Theyhave drawn 
this commission on the footing thatthey are 
entitled to 5 per cent. on what is shown as 
the amount of the “ gross sales,” namely, 9 
lakhs odd. This concern had dealings 
mainly with two firms, Messrs, Sharwood & 
Oo., Hogland, and Messrs. Fisher & Co., 
Australia The goods were supplied to 
them on a large scale from time to time 
under subsisting contracts, The invoices 
made out against them, mention certain 
figures as the price of the goods supplied 
and from those figures is deducted what is 
described in the report as “ trade discount.” 
This latter term comprises various itema 
such ae commission, bonus and discount. It 
is theaggregate of the total prices that 
reaches the figure 9 lakhs odd, to which I 
have referred. The “trade discount.” 
amounts to about two lakhs and the actual 
proceeds received by the Receivers is about 
7 lakhs. The question is, are they entitled 
to commission on the 9 lakhs odd or only 
on the sum ofabout 7 lakhs? In my opin- 
ion, the Receivers are clearly not entitled 
to cemmission on the sum shown as “ trade 
discount.” “ Proceeds” mean produce, out 
come, profit. (See the Concise Oxford Dic- 
tionary). An amount never received cannot 
be part of the proceeds. Whether from the 
point of view of the buyers or the sellers, 
the only figure that matters, is the amount 
actually paid and received. As Messrs, 
Fraser & Ross point out. “Itis usual in 
businegs concerns to quote list or catalogue 
prices and allow percentages off such prices 
to trade customersas trade discounts. Such 
discounts are deducted in the invoices 
themselves and are not brought into account 
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in the financial books.” Toscem to make 
a concession while in point of fact no con- 
cession is made or intended, is a devise 
which tradesmen usually employ. To 
take an instance,if you want to charge for 
an article Rs. 75 you may qoute its price as 
Es. 100 and allow a discount of 25 per cent.; 
or you may quote Rs. 125 as its price with 
a discount of 40 percent. In either case, 
-the buyer pays and the seller receives only 
Rs. 75. Solongas the buyer parts only 
with Rs. 75,it little signifies to him whe- 
ther the price quoted is Rs. 100 or Rs. 125. 
The Receivers’ commission must not be 
made to depend upon the fictitious figure 
that they may choose to show as the origi- 
nal price of the article. 

Moreover, the Receivers’ commission is 
in truth the priceof the work done by them. 
It must have some relation to the labour in- 
volved and the time taken. Why should 
they receive remuneration in respect of an 
amount which is added in the first instance 
and then straightway deducted? So long 
as the buyer knows that he is paying only 
7 lakhs, what matters to him whether the 
original price is shown as 9 lakhs, as in this 
case, or say 15 lakhs ? 

It has been suggested for the Receivers 
that the very phrase “gross proceeds” in- 
volves that it is something distinct from net 

roceeds. Perfectly true but you cannot, 
or sustaining thiy distinction, import a 
fiction and calla sum never received, as a 
part of the proceeds, Having regard to the 
nature of this business the expression “gross 
gale-proceeds" is extremely in apt and 
wholly unrelated to the facts of the case. 
The parties have used the words loosely 
without passing to think what they mean. 
The difference between the gross and the 
net sale-proceeds is recognised in some of 
gur enactments, Hor instance, in the Origin: 
ai Side Rules, O. XXVI, 7.4, makes the 
commission depend on what may be describ- 
ed as “gross sale-proceeds.” It says that 
the Receiver may take his commission at 9 
per cent. on sales calcutated on the total 
value realised by him. On the other hand, 
O., XVIII, r. 6, provides that the master 
may fixas the suctioneer's remuneration, a 
nercentage on the net sale-proceeds, The 
game expression “net gale-proceeds " occurs 
also in O. XXXIV, r. 6, also y. 8-A, Sivil 
Procedure Oode. Let us take O. XXXIV, 
7, 6. Where after the sale of a morgaged 
roperty, there 15 still a balance due tà the 
mortgagee, this ruje says that the Qourt 
may. pass & personal decree for the. balance. 
It is on the basisof net sale-proceéds the 
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rule provides that the balance is to be - 
computed. In these several instances, the 
“net proceeds” are something different 
from “ gross proceeds.” The mortgagee in 
the rule quoted above, has ne concern with 
the “gross sale-proceeds,” The mortgagee 
in the rulequoted above,has no concern with 
the “ gross sale-proceeds.” The expenses 
of the sale must be first deducted, and thus 
the net sale-proceede are arrived at. But 


in the present case, there are generally 


speaking, no expenses attending a sale at 
all. So, asI have said, the phrase ‘ gross 
sale-proceeds” is inappropriate and in any 
event cannot include an amount never re- 
ceived. Whether the phrase is suitable or 
not, the question really is, did the parties 
at the time they used it, intend that the 
commission should be paid on a fictitious 
sum, an amount that was never to come? 
In my opinon, the answer must clearly be 
in the negative. 

The report points out, that the Receivers. 
have charged commission also on packing 
charges and freight, which are treated as 
part of the price. Ican give effect, if ne- 
cessary, to the phrase “ gross sales” by 
holding that they are entitled to remunera- 
tion on these two items. Strictly, in my 
opinion, they cannot charge commission on 
freight; it is paid at one end and recovered 
atthe other. Butstill the term used being 
“ gross proceeds,” as the freight is-a part 
of the sum they received, I am prepared to 
allow them commission on this head. In 
the result, they may retain commission on 
freight and packing charges but not on 
“ trade discount.” 

1 have discussed this point at some length 
as the sum involved is upwards of Rs, 10,000 
On my finding, the Reeeivers are account- 
able for this sum, being the excess received 
by them. Ido not propose to direct them 
to bring back this sum, but it will be treat- 
ed asa debt due by them to the estate to ba 
adjusted against any future commission 
they may earn. 

In the result, [have decided nok to re- 
move the Receivers but to give them the 
following directions, 

{His Lordship gave the necessary direc- 
sions and also passed orders regarding 
costs, | 


N. 5. & A. Order accordingly. 
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CALCUTTA HIGH COURT, 
Oivit Appgats Nos. 1371 To 1390 oF 1927. 
Mareh 18, 1930. 
Present :—Mr. Justice Graham and 
Mr. Justice Mitter. 
NAGI MAMUD PRAMANIK AND OTHERS — 
DEFENDANTS —A PPELLAN [8 


: _ Versus 

AHAMMAD IDRIS KHAN AND orHars— 
PLAINTIFF3— RESPONDENTA, 

Bengal Tenancy Act (VIII of 1885), ss. 80 (b), 50, 
105 (4)—Presumption under s. 50--Tenant executing 
kabuliyat agreeing to pay higher rent—Landlord 
agreeing Lo keep excess rent ‘hajat’—Presumption, whe- 
ther rebutted—Settlement of fair rent~—Lend not a 
holding —S. 80 (b), applicability of. 

The presumption under s. 50, Bengal Tenancy Act, 
is rebutted by its being shown that there has been a 
change since the date of the Permanent Settlement, of 
the original rental and that something was added to 
the rent. Tkerefore, where the tenants execute 
kabuliyats after the Permanent Settlement agreeing 
to pay higher rent, though the landlord agrees to 
keep the excess rent ‘hajat’ or in suspense, the pro- 
sumption is rebutted, it being immaterial that the 
landlord chose to keep the excess rent ‘hajat’ and, 
therefore, the rent as actually paid was uniform. [p. 
658, col. 1.] 

Inasmuch as it is incumbent upon the Settlement 
Officer in assessing fair and equitable rent under s. 
105, Bengal Tenancy Act, to have regard to the rules 
laid down in the Act, it is not open to him to apply the 
provisions ofs 30(b) toa case in which the lands do 
not constitute a ‘holding.’ [p. 659, col, 2.] 

Safaruddi v. Fazal Huq (1), distinguished. 

Surendra Chandra Ray v, Kedareswar Chowdhuri 
(2), not approved. 

Panchanen Banerji v. Raj Kumar Guha (3) and 
ae Chandra Pal v. Hamidulla Bhuian (4), consi- 

ered, 

Appeals against the appellate decrees of 
the Sub- Judge, Bogra,dated the 5th October, 
1926, 

Messrs. Radha Binode Pal and Jitendra 
Mohan Banerji, for the Appellants. 

Syed Nashim Ali, Messra. Anil Chandra 
Roy Choudhury and Gaur Hari Mitter, for 


the Respondants. 


JUDGMENT. 

Mitter, J.—These are 20 appeals and 
arise out of as many applications brought 
by the respondent landlords under s. 105 of 
the Bengal Tenancy Act for settlement of 
fair and equitable rent. It appears that 
in the Kecord of Rights the defendants-ap- 
pellants in each of these proceedings were 
recorded as occupancy raiyats, The land- 
lords consequently instituted these pro- 
ceedings under s. 105 for settlement of fair 
and equitable rent in respect of each of 
these tenancies and asked for enhancement 
of rent on the ground of rise of price of 
staple food crops under s. 30 (b) of the Ben- 
gal Tenancy Act. It appears that in each 
of these tenancies separate kabuliyat had 
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been executed in favour of the landlords by 
the tenants. But the kabuliyats are in res- 
pect of lands which form the undivided 
share of the entire lands which are held 
under three sets of co sharers of which the 
landlords who instituted these proceedings 
areone and have gotonly a 3rd share in 
each of these holdings, the remaining 
landlords of two-thirds share are not 
parties to these s. 105 proceedings, nor have 
they filed separate applications in respect 
thereof. The tenant defendants raised 
several issues in these proceedings of which 
it is necessary to notice only two. The 
issue No, 4 was to the effect whether there 
should be enhancement on the ground of 
rise of prices of staple food crops and what 
that enhancement should be. The tenant. 
defendants evidently raised the contention 
that the tenancies were holding at fixed rent 
and consequently they had been wrongly re- 
corded as occupancy raiyais. Thiscontention 
gave rise to issue No, 6 which was as follows: 
“Are the tenancies in question held at 
fixed rent?" 

The Assistant Settlement Oficer who 
dealt with these proceedings in the firss 
instance came to the conclusion that the 
tenants were not tenants, whoheld at fixed 
rentand that the rents of the tenancies 
were liable to enhancement. He also 
held that enhancement could be allowed 
having regard to the principles laid 
down ins, 3u (b) of the Bengal Tenancy 
Act. He allowed enhancement on the 
ground of rise of prices of staple food crops 
at the rate of 4 annas in the rupee and he 
considered the enhancement as fair and 
equitable.” ' 

Against this decision of the Assistant 
Settlement Officer in these proceedings ap- 
peals were taken to the Court of the Subor- 
dinate Judge of Bogra who evidently must 
have been invested with powers of a Special 
Judge and the learned Special Judge 
affirms the decisions of the Settlement Offi- 
cer in these 20 proceedings and dismissed 
the appeals of the defendants, 

Against the decisions in these 20 proceed- 
ings the present appeals have been brought 
by the defendants. Two points have been 
taken before us by the learned Advocate 
who appears on their behalf. It is said, in 
the first place, that it having been found 
that the tenants in each of these cases have 
been paying uniform rent for more than £0 
years prior to the institution of these pro- 
ceedings and the origin of the tenancies 
being unknown they were entitled to the 
benefit ofthe presumption under g, 50 of 
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the Bengal Tenancy Act ; 
argued that the lower Appellate Court 
was clearly in error in holding that the 
presumption had been rebutted in each of 
these cases by the kabuliyats which had 
been filed in the eeveral cases. The second 
contention raised before us is that the claim 
for enhancement of renton the ground of 
rise in the prices of staple food crops should 
have been disallowed as the lands held by 
the tenants ineach of these cases do not 
constitute a holding within the meaning of 
the Bengal Tenancy Act and, therefore, E. 
30 cl. (b) does not apply to these cases and 
consequently the claim for enhancement 
should not have been entertained and the 
settlement of fair and equitable rent should 
not have been made on the basis as ifs. 30, 
cl. (b) applies to these cases. 

With regard to the first contention it ap- 
pears to us that the rents which have been 
paid fora period of more than 20 years 
were the original rentals since the incep- 
tion of the tenancies. But it appears that 
some time after the inception of the ten- 
‘ancy about the year 1301 B. 8, kabuliyat 
was executed by the tenants in each of 
these cases by which they agreed to pay 
rent in excess of the original rental, but 
this excess which was treated as part of 
their rent was kept in hajat or suspense 
and the landlords reserved to themselves the 
right of realization of the same with the 
original rent whenever they so desired. In 
these circumstances we think that Courts 
‘below were right in coming to the conclu- 
gion that the presumption under s. 40, cl. 
(2) of the Bengal Tenancy Act has been re- 
butted by the variations in the rents evi- 
denced by these kabuliyats. It is argued 
for the appellants, however, that as the rent 
‘which was paid or realized was the original 
rental and the excess was kept hajat it can- 
not be said that these kabuliyais rebut the 
presumption under 8,50. But the question 
‘really is as to whether the tenants had been 
‘holding at a uniform rent since the time of 
the Permanent Settlement, The presump- 
tion under s. 50 is rebutted by its being 
shown that there has been a change since 
the date of the Permanent Settlement of 
the original rental and that something was 
added to therent. Thé mere fact that this 
sum was not realized does not make any 
difference for the rental was changed by 
these kabuliyats and it was optional with the 
Jandlords to realize the same at any time, 
There can be no doubt on the construction 
‘of these kabuliyats that the original plus 
‘excess was the rent of the holdings after the 
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execution of these kabuliais, We may tak? 
one of these kabuliyats as atype for consider” 
ing whether this view is correct or not. The 
material part of one of these kabuliats runs 
as follows; “Now, you, having demanded 
a separate kabuliyat for your share of 5 
annas 4 pies of the said darjote, we of our 
own accord for6 pakhis of land, being the 
5 annes 4 pies share of thesaid darjote the 
rent for your share being settled at Rs. 13 8 
hut we being nachar and having requested 
you, Rs. 3-15-15 gds. being kept hajat for the 
present, do execute this kabuliyat and pro: 
mise that we shall pay the rent of Rs. 9-8 5 
gds siter deduction of the hajat to you or 
your authorized agents every year according 
to kists named below and take receipts.” It 
is quite clear from this recital in the ka- 
buliyatthat the rent which was fixed was the 
original rent plus the excess which was kept 
hajat. That being so we think the Courts 
below have reached the correct conclusion 
in holding that the presumption under s. 
50 has been rebutted by these kabuliyats. 
The position, therefore, of the defendant is 
that of occupancy raiyais as they have 
been correctly recorded in the Record of 
Rights, and this question whether the ten- 
ancies in question have been held at fixed 
rent or not has beencorrectly answered by 
the Oourts below. 

We now proceed to determine the other 
point which has been raised on behalf of 
the appellants. There can be no question 
that s. 30, cl. (b) in its terme does not apply 
to any land which cannot be regarded as a 
holding within the meaning of the Bengal 
Tenancy Act as it stood before the amend- 
ment by Act 1V of 1928" Under e, 105, cl. 
(4) of the Bengal Tenancy Act the Revenue 
Officer in determining the fair and equitable 
rent is required to have regard to the rules 
laid down in the Act for the guidance of 
the Civil Courtsin increasing or reducing 
the rent as the case may be. The lands 
which are held by these tenants are entire 
lands owned by all the co-sharer landlords 
and coneequently although there might be 
separate tenancy under each of the different 
sets of co-sharer landlords the tenancy can- 
not be regarded as a tenancy in respect of 
a holding or in respect of a parcel of land 
within the meaning or definition of the 
holding inthe Act. That being so it is 
difficult to say that the Settlement Officer 
would be justified in applying the provi- 
sions of s. 39, cl. (b) of the Act to a case 
where the land held by a tenant do not cons: 
titute a holding within the meaning of the 
‘Act. Section 30 makes it absolutely clear 
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that enhancement on the ground of risa 
in the prices of staple food crops can only 
be asked forin respect of a holding, for 
the material words of s.. 3) are - “The land- 
lord of a holding held ata mon6y rent...... 
KANA institute asuit to enhance the rent 
on one or more of the following grounds.” 
It is now firmly established that the land- 
lord of an undivided parcel of land cannot 
maintain a suit under s. 30, cl. (b) of the 
Bengal Tenancy Act. The question is if 
there is anything in s. 105 which authorises 
the Sattlement Officer to do something 
which the Oivil Oourts are not permitted to 
do in view of the authorities of this Court. 
The Courts below have relied ona decision 
of this Oourt inthe case of Safaiuddi v. 
Fazal Huq (1). VThereit was said by Mr. 
Justice Onatterii that asin s, 105 the word 
“land ” is used an application for enhance- 
mnt of rent could bs made by a co-sharer 
landlord under e. 105 ofthe Act, The case 
however. does not show that the learned 
Judge lsid it down that such an application 
could bs entertained even if the enhance- 
ment was asked for under s. 30 (b) of the 
Bangal Tenancy Act, Clause 4 of s. 15 
makes itincumbent on the Revenua Officers 
to observe the rules Jaid down in the Act for 
the guidance of the Civil Courts and e. 30 
cl, (6) furnishes one of such rules. Since 
the Sattlement Officer finds in the case with 
which we ara now dealing that the lands 
held by the tenants do not constitute hold- 
ings he should not have applied the provi- 
sions of s. 30 (b) to the present cases. The 
learned Advocate for the respondents has 
drawn our attention to a decision of Mr, 
Justice Suhrawardy and Mr. Justice Garlick 
in the case of Surendra Chandra Ray v. 
Kedareswar Choudhuri (2), «where the 
learned Judges seem to have laid down 
that in proceedings under s. 105 an appli- 
cation under s. 3J of the Bengal Tenancy 
Act can be made by a landlord who is not 
the landlord of the ‘holding’ but of un- 
divided parcels of land. An examination 
of the case, however, will show that Mr. 
Justice Suhrawardy came to this conclu- 
sion with considerable reluctance and he 
pointed out the absurd position in which 
one lands oneself ifone were to accept the 
view that 5.38 would apply to such a case. 
But. the learned Judge thought that he was 
bound by the authorities to take that view. 
The cases, however, on which the learned 


(1) 30 Ind, Qas, 414; 21 O. L, J. 592, 
lg) id? Ind. Oas, 209; 48 0. L. J, 590; A, I B, 1029 
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Judge relies in coming to his decision are 
Safaruddi v, Fazal Hug (1), Panchanen 
Banerji v. Raj Kumar Guha (3) and Gobind 
Chandra Pal v. Hamidulla Bhuian (4. An 
examination of each of these cases which we 
have examined with care will show that none 
of these cases referto enhancement under 
8. 30, cl. (b) of the Bengal Tenancy Act, 
They were cases where the question arose 
as to whether s. 188 was a bar to the institu- 
tion of a suit by a co-sharer landlord in 
whose favour a kabuliyat has been executed 
by the tenant, With regard to the case in 
Safaruddi v. Fazal Hug (1) as Ihave already 
indicated the question did not arise in 
regard to any enhancemsnt under s. 30. 
It seems, therefore, there are no authorities of 
this Oourt which would compel us to hold 
that the view taken by Mr, Justice Subra- 
wardy in the case referred to above is the 
correct view to take. The precise question 
with which we are now dealing was not con- 
sidered in any of the cases to which Mr. 
Justice Suhrawardy referred. It is im- 
possible to escaps from the position that 
itis incumbent on the Settlement Officer 
in assessing fair and equitable rent to have 
regard to the rules laid down in the Act. 
That being so it was not open to the 
Assistant Settlement Officer to apply the 
provisions of s. 30 (b) tothe facts of a case 
to which it cannot in terms apply. We 
think, therefore, that the Courts below have 
not taken the correct view in finding that 
the landlords were entitled to get addi- 
tional rent under the provisions of s, 30 
(b) of the Bengal Tenancy Act, 

The result, therefore, is that these 
appeals must be allowed. The decision of 
the Settlement Officer in so far as ii allows 
the enhancement on the ground of rise of 
prices of staple-food crops must be set 
aside. The effect of the decision in these 
cases would be that the status of the de- 
fendants in each of these cases is declared 
to be that of tenants who are merely occu- 
pancy raiyats and whodo not hold at fixed 
Tent, but the landlords’ claim for enhance- 
ment of rent must be dismissed cn the 
ground that s. 30 (b) of the Bengal Tenancy 
Act does not apply to these cases. The 
appellants are entitled to half of their 
costs through out. 
` Graham, J.—I agree, 


A. Appeals allowed, 
(3) 19 0. 610. 
(4)7 0. W. N, 670. 


660 
BOMBAY HIGH COURT. 
Seconp O1vint APPEaL No. 179 cr 1930. 
August 26, 1930. 
Present :—Mr, Justice Patkar and 
Mr. Justice Baker. 
BABURAO LAKSHMAN NIKAM 
AND OTHERS—PLAINTIFFS— APPELLANTS 
Versus 
TUKARAM PUNDALIKA POWAR 

AND OTHE S—DEFENDANTS— RESPONDENTS. 

Hindu Law—Widow—Gift with consent of re- 
versioner—V alidity—Estoppel of reversioner—Election 
—No one can approbate and reprobate. 

Though the doctrine of estoppel cannot be applied 
in the case of a gift where no detriment is caused 
to the donee and the strict doctrine of election 
cannot be invoked in the case of a reversioner who 
has not benefited by the transaction, it issettled law 
that where a reversioner has either ratified the 
transaction after the death of the widow or has 
unequivocally manifested his intention to abide by 
the act of the widow,e.g, by joining in the deed 
of the widow during her lifetime, he is personally 
debarred from resiling from it and impugning its 
validity. Persons who claim through him are also 
similarly precluded from disputing ita validity. 
[p. 661, col. 2.} 

Tukaram v. Yesu (1), Baspapa v. Fakirappa (2), 
Akkawav. Sayadkan Mithekhan (3), Fateh Singh v. 
Rukmini Ramanji Maharaj (4), Ramakotayya v. 
Viraraghavayya (5), Rangasami Gounden v Nachiappa 


Gounden (6), Ramgouda Annagoudo v. Bhausheb (7), 
relied on, 


Second appeal against the decision of the 
Assistant Judge at Satara, in Appeal No. 
467 of 1925, 

Mr. P. V. Kane, for the Appellante. 

Messrs. H. C. Coyajee, G, B. Chitale and 
Y. V. Dixit, for the Respondents. 


JUDGMENT. .; 

Patkar, J.—This was a suit:. brought 
by the plaintiffs to recover possession of the 
plaint property onthe ground that it be- 
longed to one Murari and after his death to 
his wife Zinga, that -Zinga died and the 
property wasinherited by Anu who died 
on 4th February, 1924, and that the plaint- 
iffs as thestep-sons of Anu are entitled to 
succeed to Murari. 

It appears that on 73rd May 1921, the 
widow Zinga and her surviving daughter 
Anu, the only reversioner then living, 
passed a deed of gift in favour of Tukaram, 
the present defendant No. 1. The other 
defendants are alienees from defendant 


No. 1. 

Both the lower Oourts held that the gift 
by Zinga with the consent of Anu of the 
whole of the property which was inherited 
by her from her husband in favour of de- 
fendant No 1 was valid, and that the 
plaintiffs were estopped from disputing the 
validity of the deed of gift in favour of 
defendant No, 1. 
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After the decision of the learned Aesis- 
tant Judge a review application was filed 
and it was held that the property which 
was the subject matter of the deed of gift 
in favour of defendant No 1 did not com- 
prise the wholeof the property which was 
inherited by the widow, and, therefore, the 
doctrine of surrender would not validate 
the transaction in favour of defendant No. 1. 
The learned Judge was of opinion that his 
view on the question of estoppel was 
sufficient to defeat the plaintiffs’ claim. 

Itis not necessary in this second appeal 
to gointo the question as to whether the 
deed of gift, even ifit were of the whole 
of the property inherited by Zinga, wes 
valid. In the case of Tukaramv. Yesu (1) 
it was held thatthe gift of the whole or 
even of a part of the property inherited by 
the widow in favour of athird person with. 
the consent of the. next reversioner would 
not be valid, but the gift may be binding 
on the consenting reversioner on the ground 
of estoppel as held in Baspapa v. Fakirappa 
(2), or on the ground of election accepted 
in the case of Akkaw1 v. Sayadkhan 
Mithekhan (3), Fateh Singh v. Rukmini 
Ramanji Moharaj (4) and Ramakotayya 
v. Viraraghavayy2 (5). In Basappa v. 
Fakirappa (2) it wes held that a gift made 
by a Hindu widow of a portion of her hus- 
band’s property in favour of her husband's 
brother's grandeon with the consent ofthe 
next reversioner, another brother of her 
husband, was valid, on the principle of 
estoppel, as against the particular rever- 
sioner who consented. to it. This decision 
was followed in the Full Bench decision of 
the Allahabad High Court in Fateh Singh 
v. Thakur Rukmini Ramanji Maharaj (4) 
and the Fall Bench decision cf the Bombay 
High Court in Akkawa v. Sayadkhan Mithe- 
khan 13). In Akkawa v. Sayadkhan Mithe- 
khan (3) it was held that where a Hindu 
widow sells a part of her husband's prop- 
erty without legal necessity, but with the 
consent of the next presumptive reversioner 
(whether a male or female) as evidenced 
by his joining in the deed, the reversioner 


(1) 129 Ind. Cas. 591; A, I. R. 1931 Bom, 100; 32 
Bom. L. R. 1463 

(2) 64 Ind. Cas. 214; A. I. R. 1922 Bom, 102; 46 
B. 292; 23 Bom. L, R. 1040. 

(3) 102 Ind. Cas. 232; A. I.R. 1927 Bom. 260; 51 
Bom. 475 29 Bom. L. R. 386. (F. B.) 

(4) 72 Ind, Cas. 8; A, I. R. 1923 All, 387; 45 A. 339; 
21 A. L. J. 235 (F. B) 

(5) 119 Ind. Cas, 156; A.I. R. 1929 Mad. 502; 52 
M. 556; 56 M.L. J. 756; (1929) M, W. N. 323; 29 
L. W. 818 (F. B.). 
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cannot havingregard to his election, im- 
pugn the validity of the sale. At page 486* 
it was observed: “In the present case the 
plaintiff actually joined in the deed by 
which the property in question was alien- 
ated, That is, [think,a clear election to 
hold the transaction as valid, That being 
80, in my judgment it makes no differance 
whether in such a case of election, the party 
electing was& male or was a female, A 
reversioner whether male or female could 
bring an action in the lifetime of the widow 
to set aside an alienation alleged to be 
invalid. Ifthatisso and he or she can 
thus elect to challenge a transaction as 
invalid, then surely it follows that he or 
she may also elect to hold that deed as 
valid. Ithinkit must alsə be conceded 
that an election testified by actual joinder 
in adeed of alienation must be at least 
as good as any ast of ratification or sanc- 
tion given after that deed of alienation. 

In the present case, Anu, the only pre- 
Sumptive reversioner, joined the widow 
Zinga in passinga gift deed in favour of 
defendant No.1. The Fall Bench decision, 
therefore, of this Court is an authority for 
holding that Anu elected to hold the deed 
of giftas valid, and, therefore, she could 
nat be allowed to resile from that position 
and if Anu is incapable of disputing tha 
validity of the deed of gift in favour of 
defendant N>. 1, it would follow that her 
step-sons who stand in her shoes are simi- 
larly precluded from disputing the validity 
of the deed of gift. The same view was 
taken by the Full Banch of the Madras 
High Oourt in Ramuikotayya v. Virara- 
ghavayya (5) where it was heid that if the 
next presumptive male reversioner consenta, 
though for no consideration, to an aliena- 
tion without necessity by’ a Hindu widow 
(é.g., a gift,) the transse ion will ba binding 
on him when he actually succeeds to the 
estate, The meaning of election has been 
considered by the Madras Fall Bench 
where it has been understood in the sense 
of ratification or of election to.hold a trans- 
action as good. According to the decision 
of the Privy Oouncil in Rangaswami Goun- 
den v. Nachiappa Gounden (6) election 
to hold a transaction as good can be evi- 
denced by the conduct of the presumptive 
reversioner during the lifetime of the 
widow, orit may be the ratification after 


U Ind Cas 498; A. I. R. 1918 P. O. 196; 46 
2; 42 M. 523; (1919) M. W. N. 262; 36 M. L. 
17 A. L. J. 536; 290. L. J. 539; 21 Bom. L. R. 
40; 23 O. W. N. 777; 26M. L. T.5;10 L. W. 105; 1 
U.P, L. RAP, O.) 66 (P, O3), 
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the character of the reversioner has been 
affirmed by the death of the widow. A 
person cannot approbate and reprobate the 
same transaction. Though the doctrine of 
estoppel cannot be applied inthe case of a 


` gift where no detriment is caused to the 


donee and thé strict doctrine of election 
cannot be invoked in the case of a rever- 
sioner who has not benefited by the trang.” 
action it is now settled that where a rever- 
sioner hag either ratified the transaction 
after the death of the widow or has un- 
equivocally manifested his intention to 
abide by the act of the widow, e. g, by 
joining inthe desd of the widow during 
her lifetime he is personally debarred from 
resiling from it and impugning its valid ity. 
Ia Ramgouda Annagouda v. Bhausaheb (7) 
it was observed by their Lordships of the 
Privy Oouncil as follows: (Page 402 *) 
“Tt is settled law that an alienation 
by a widow in excess of her ‘powers is not 
altogether void but only voidable by the 
reversioners, who may either singly oras 
a body be precluded from exercising their 
right to avoid it either by express ratifica- , 
tionor by acts which treat it as valid or 
binding.” f 

We think, therefor-, that having regard 
to the recent decisions of the Privy Coun- 
cil and of the Fall Banches of the differ- 
ent High Oourts, it is now settled law that 
the reversioner who consents to an aliena- 
tion, whether it ba an alienation without 
necessity or a deed of gift is precluded 
from disputing the validity of the trans- 
astion. This principle is | described as 
estoppel ia Basippa v. Nakirappa (2) and 
is based in the later cases either on ratifica- 
tion or election to hold the transaction as 
good. Is is diffizult to apply the principle 
of estoppel to a transaction such as the 
present, namely, the deed of gift, as it can- 
not be said that the donee has cone any- 
thing to'his detriment on account of the 
conduct of the reversioner in consenting to 
the deed of gift. 1 think that Anuin the 
present case was precluded from disputing 
the validity of the deed of gift in favour 
of Tukaram on the ground of election to 
treat the transaction as valid, if not on 
the ground of estoppel. Tae present plaint- 
iffs arə the step-sons of Anu and are not 
the reversioners cf Murari. They stand 


Cas. 708; A. I.R. 1927 P. ©. 227; 54 

I aX 338 Ph 1:53 M. L J 360; 460. L. J. 266; 

4 O. W.N. 876; 39M. L. T. 200; (1927) M.W. N. 

736; 29 Bom. L. R. 1380; 32 O. W. N. 88; 27 L. W. 
140 (P. O.). 
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-inthe shoesof Anu and if Anu was pre- 
cluded from disputing the transaction in 
favour of defendant No. 1 they cannot 
stand on ahigher footing than that of Anu 
and they similarly are, in my opinion, pre- 
cluded by. the conduct of Anu from dis- 
puting the validity of the transaction in 
favour cf defendant No. 1. 

On these grounds I think that the view 
of the lower Court isright and this appeal 
must be.dismissed with costs. 

Baker, J.—I agree. I think the case 
is covered by the decision in Akkawa v. 
Sayadkhan Mithekhan (3) and the decision 


of the Privy Council in Ramgouda Anna- - 


gouda v, Bhausaheb (7). 
A. Appeal dismissed, 


` 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

‘€xooyp OiviL Appeal No. 159 oF 1929. 

July 28, 1930. 
` Present :—Mr. Macnair, J. O. 
OHINTAMANRAO—PuasinTIFF— 
APPELLANT 
NETSUS 
VITHAL AND ANoTHER—DEFENDANTS 

— RESFONDENTE. 

Civil Procedure Code (Act V of 1908), s. KO—Second 
appeal—‘Legaltinference’ from proved facts, meaning of 
me as that transfer is genuine, whether finding 
o act. T 

The decision of a question of fact based on a considera- 
tion of the facts proved and admitted cannot bə said 
to bea decision regarding the legal effect 0: facts 
proved and admitted and cannot be interfered with 
in second appeal. [p. 662, col. 2.] ; 

A finding that a transfer was a genuine one and 
was not made with intent to defeat or delay other 
creditors is a findingof fact andnota matter of legal 
inference from proved facts. [p. 663, col.] 

oo Mohammad v. Mohammad Baksh (1), explain- 
ed. 

Second civilappeal from a decree of the 
District Judge, Nagpur,dated the 28th Oco: 
ber, 1928, in Oivil Avpeal No, 186 of 19:7. 

Messrs. M. R. Bobde and A.V. Wazalwar, 
for the Appellsnt. 

Mr. R. B. Gadgil, for the Respondents. — 

JUDGMENT.—The plaintiff attached 
the stock-in-trade of a shop in execution 
of a decree agairst Laxman Wagh and his 
brothers. The defendants successfully 
objected to the attachment relying on a 
sale-deed executed by Laxman Wagh. 
The suit out of which this appeal arises 
was brought for a declaration that the 
moveables attached were liable to attach- 
ment and sale. The lower Appellate Court 
has held that the sale in favour of the de- 
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fendants wasigenuine and for consideration;, 
that the vendees are not shown to have 
known that the transaction would defeat 
or delay any creditors; that the property 
sold belonged to.Laxman Wagh alone; and 
that even if it did not belong to him, he 
was the managing partner and could trans- 
fer the interest of the other defendants. 
The plaintiff's suit wae, therefore, dismissed, 
In sezond appeal it was first urged that 
the transaction of sale was sham or bogus or, 
at allevents, made with intent to defeat or. 
delay the creditors of the transferor. I 
have firatto consider whether I can inter- 
fere in second appeal with the finding that 
the transfer was genuine, being in reality 
satisfaction: of the debt of one creditor, 
though it may have prejudiced the other 
creditora. The appellant urged that this 
is a fiading regarding the legal inference to 
be drawn from proved facts, Now their 
Lordships of the Privy Oouneil in Wali. 
Mohammad 7. Mohammad Baksh (1) explain | 
the meaning of the words “legal inference , 
to be drawn irom proved facts” which 
appear in previous reported decisions. The 
meaning of the words is ‘the legal effect of 
proved facts.” At decision of a question 
of fact based on consideration of the 
facta proved and admitted cannot be 
said to be a decision regarding the legel 
effect of facia proved and admitted. 
venture to supply an illustration to make 
clear what, in my opinion, their Lordehips 
mean Ifadsctiniseue is the poreession 
of certain land the facta proved are tbat the 
land hes not been actually enjoyed ky 
anyone but that a certain person has a title 
to the land; the decision of the fact in 
iasue Cepencs upon the legal effect of 
the prcved facte. But if the fict in 
issueis whether or not there was a sale 
and the facta proved certain entries 
{furnishing some support to the contention 
that there was a sale existing, the ques-. 
tion whether there was a sale or not 
depends not onthe legal effect of these 
eatrics but on their evidentiary value: these 
were the facts which their Lordships con- 
sidered in Wali Mohammad v. Mohammad 
Baksh (1). Again in Ramji Patel v. Rao 
Kishoresingh (2) their Lordships of the 


(1) 122 Ind. Cas. 316; A. I. R. 1930 P. ©. 91; (1930) 
A L. J.212;31 P. L. R. 115; 311. W. 321; 32 Bom, 
L R, 38); 510, L.J. 518; 11 Lah. 199; 59 M. L. J. 


53. 

(2) 117 Ind. Oas. 1; A I. R. 1929 P. O. 190; 56 LA. 
280.25 N L. R. 121; 33 0. W. N. 893; (1929) A. L. J, 
780: 31 Bom. L. R 833: 57 M L. J. 205; 50 O.L, J. 197; 
E M. W. N. 452; 39 L. W. 443; 57 0. 509. 
(P. 0). . 
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Privy Council held that a finding that a 
-bargain was fair wasa finding of fact. It 
seems quite clear that this finding must 
be reached by an inference drawn from 
other admitted and proved facts. 

In the case I am now considering it was 
found that the vendors did owe Rs. 9,385 to 
the vendees. It was found that the value 
of the goods sold was such that the vendors 
might, in good faith, accept Rs. 9,385 in 


exchange for them. On the other hand, 


it was found that the suit of the plaintiff 
was in progress at the date of the 
transaction and that the vendors did not 
pnt the vendees in possession of the ac- 
count-books, though they had transferred 
some of the debts. From a consideration 
of these and other facts found it was held 
that the vendors did not agree to receive 
any benefit as result of their payment cf the 
vendees’ debt by sale of the goods, and that 
the transaction was genuine and was not 
made with intent to defeat or delay other 
creditors. Thess are findings of fact with 
which I cannot interfere. It is not material 
whether the learned Judge omitted to con- 
sider certain evidenca or failed to attach due 
importance to other evidence. I cannot, 
therefore, interfere with the findings that 
the sale was genuine and was not made 
with intent to defeat or delay other cre- 
ditors. 

I remark that it might be possible for me 
to interfere with the finding of fast that the 
vendees were not aware that other creditors 
would be prejudiced by the sale. This can- 
not be said to be a finding based on #evi- 
deace and there is,in my opinion, stroig 
evidence that they were aware of this fact: 
tae debt was satisfied in a very unusual way, 
namely, by the s:le not only of the stock in- 
trade of a shop but also of the furniture of 
the debtors’ house: the transaction was 
completed in great haste, no care baing 
taken to check the value of the property 
transferred. But the question is not cf im- 
portancs for the purpose of a fiading that 
the sale was in reality the satisfaction of 
the debt of one creditor at a time when 
many creditors existed. 

The other ground urgəd ia that Laxman 
Wagh had power to transfer oaly one-third 
‘share of the shop. The casa of the plaintiff 
was that the shop had been started by tle 
three brothera of Wagh The defenes was 
that, so far as the defendants knew, the 
brothers of Laxman Wagh had no interest 
in the shop. No specifi: issue on the point 

` raised by these pleadings was framad, but 
there wasan issue regarding the liability 


OMINTAMANRAO V, VITHAL, 


663 


of the property to attachment, The trial 
Judge considered that the defendants’ own 
evidence showed that the cloth shop was a 
continuation of a former cloth shop and that 
Laxman and his brothers formed & joint 
family. Fora reason, which appears unsound, 
he considered it immaterial whether or not 
the other judgment-debtors had any interest 
in the attached moveables. In first appeal 
it was urged that, on the conclusions ofthe 
trial Judge, the sale-deed was inoperetive to 
the extent of twc-thirds of the property. 
Before the Appellate Judge,the facts found 


by the trial Judge do not seem to be attack- 


ed and the question whether property in 


all the goods was transferred was appar- 


ently considered material. The Judge of first 
appeal held it proved that the brothers of 
Lexman had ceased to be partners in the 


‘shop before the date ofsale and, therefore, the 


shop in reality belonged to Laxman. ‘his 
finding seemsto be based on misapprehen- 
sion. The shop, a continuation of the former 
shop, was joint family property; the bro- 
thers would not lose their interest in it ex- 
cept by partition. The shop then was joint 
family property at the time of the transfer. 

The Judge of first appeal next states 
that in any case Laxman was the managing 
partner and the sale should be held to be on 
behalf of all the partners. Now Laxman 
was a member of the joint family; he may 
have been managing the shop on behalf of 
the family but this would only give him 
power to perform acts of management, 
Clearly he could not sell the entire stock- 
in-trade to his creditor in satisfation of a 


ebt, 
I hold, therefore, that, by the sale effected 
by Laxman, the purchasers obtained rights 
ouly to one third of the property; the re- 
maining two thirds continued to be the pro- 
perty of his brothers, the co-debtore. The 


plaintiff then was entitled to a declaration. 


that two thirds of the property attached at 
his instance on 7th October, 1923, beloaged 
to the judgment-debtors brahmadeo 
and Mahdeo and was rightly attached. 
Dacree will be passed accordingly; the 
plaintiff-appellant will bear one third of the 
costs throughout and the defendants will 


bear the other two-thirds. 


a Order accordingly, 


a 
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BOMBAY HIGH COURT. 
First O1vin APPeEaL No. 46 oF 1928. 
August 28, 1930. 

Present:—Mr. Justice Patkar and 

Mr. Justice Baker. . 
DATTATRAYA WAMAN RAJGURU— 
. APPELLANT 
VETSUB 

SEORETARY or STATE—ResPonpent, 

Bombay Hereditary Offices Act (III of 1874), 88. 
15, 78—Commutation of watan with consent of holder 
—Enquiry under s. 78, whether necessary—Bombay 
Revenue Jurisdiction Act (X of 1876), whether 


ultra vires, i 


The Bombay Reventie- Jurisdiction Act, 1876, is not 
ultra vires of the Indian Legislature. [p, 669, col.1.] 
Rachangauda v. Secretary of State (3), followed. 


‘An inquiry would ordinarily be necessary when 
an individual holder of the watan wishes to effect 
a commutation under s. 15, Bonibay Hereditary 
Offices Act, but where the Government have adopted a 
general policy of commutation of kulkarni watans there 
is no necessity of anenquiry or investigation after the 
congent of the holder of the watan. [p. 665, col, 2.] 

Bhikaji Lakshman v. Secretary of State (6), Ganga= 
dhar v. Vishnu (7) and Secretary of State v. Yello 
Ramchandra (8), relied on. 


Mr. V. D. Limaye, for the Appellants. 
Mr. P. B, Shingne, for the Respondent, 


JUDGMENT. : 

Patkar, J.—These appeals relate to 
suits which have arisen out of the com- 
mutation of the kulkarni watans in 1914, 
Tne plaintifis are the persons with whose 
consent the kulkarni watans were commut- 
ed or their representatives or cc-sharers, and 
it is alleged in each case that the consent 
was not freely given and was due to coer- 
cion on the part of Government and that 
there was no investigation under s. 73, 
Watan Act, and, therefore, the orders of com- 
mutation were illegal. The plaintiffs ask 
for a declaration that they are entitled to 
officiate as watandar kulkarnis and a per- 
manent injunction against the defendant 


restraining him from doing anything which © 


would affect the rights of the plaintiffs in 
kulkarni watans. 

The defendant the Secretary of State de- 
nied the several allegations made in the 
plaint and contended that all suits were 
barred under s. 44 (a) and s. 1), Bombay 
Revenue Jurisdiction Act, and were also 
barred under Arte. 14, 44, 91 and 120, Limi- 
tation Act, and raised other technical de~- 
fences. 

Three preliminary isste3 were raised and 
the learned District Judge held that the 
jurisdiction of the Oivil Court was barred 
under e. 4 (a), Reverue Jurisdiction Act, X 
of 1876. 

It is urged on behalf of the appellants that 
the orders for commutation were illegal 
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and void on the ground of want of investi-- 
gation under s. 73, Watan Act, and” 
also on the ground that the consent of the 
holder of the watan was not a free consent 
and, therefore, s. 4.(a), Bombay Revenue Ju- 
risdiction Act, would not be applicable and 
further that the Revenue Jurisdiction Act 
was ultra vires, 

It is urged on behalf of the appellants 
tbat the Revenue Jurisdiction Actis ultra - 
vires cn the ground that acts of State of 
which the Municipal Courts of British 
India are debarred from taking cognizance ` 
are acts done in the exercise of scvereign 
powers which do not profess to be justified 

y Municipal Law end reliance is placed 
on the decicion in the case of Secretary” 
of State v. Hari Bhanji (1), and that e, 4 (a), 
Bombay Revenue Jurisdiction Act, was 
invalidly enactcd a3 it deprived the subject 
of the right to sue the Government which 
existed as against the Hast India Company 
prior to 1858, end reliance has been placed 
on the decision in Secretary of State v. Mo- 
ment (2). The question has been consider- 
ed in Rachangauda v. Secretary of State (3) 
where it was heli that the Bombay Re- 
venue Jurisdiction Act was not ultra vires 
of the Government of India inaemuch asa 
claim like the plaintiff's relating to the 
watandar patil could not have been brought 
jn the ordinary Civil Courts against the 
EĘt India Company by virtve of the pre- 
amble to Act XI of 1852. In that case the 
appellant was not able to fatisfy the Oovrt 
that he could have sued the East India 
Company claiming the relief which he ask- 
ed for in the suit and reference was made 
to the preamble to Act XI of 1&52 which 
excep'ej claims rgainst Government cn 
account of inamsfrom the cognizance of 
Civil. Courts. Regulation XXIX of 1827, 85 6,” 
el. (2), exempts the claims on accunt cf 
inams from the jurisdiction of the Civil 
Courte. According to the decision in the 
cese of Krishnarav Ganesh v. Rangrav (4), 
“inam” is described at (page 6,* “a gift, a 
benefactior, in general a gift by a supericr 
to an inferior,” and tke inams originating 
from the State have been divided into two 
principel kinds: first, those which are deno- 
minated chakaria, and held on the condi- 


(1) 5 M. 273. . 

(2) 18 Ind. Cas. 22; 40 ©. 391; 40 I.A. 48; 13 M. 
L. T. 53;17 O. W.N. 169; (1913) M. W. N. 45; 15 
Bom. L. R. 27; 11 A. L. J. 49; 17 O. L. J. 194; 6 
Bur. L.T. 1; 24 M. L. J. 459; TL B.R. 10 (P. 0). 

(3) 54 Ind. Oas. 129; 21 Bom. L. R. 1155. 

(4)4 B.H. C.R.1. 
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tion of performing some office or service or 
discharging some obligation or trust or 
which if the duty or trust to be fulfilled be 
charitable or religious are frequently des- 
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crihed as khairat and secondly, those which ` 


are unencumbered by any such burden, con- 
ditiofi or liability and at page 11* watans, an- 
néxed to civil hereditary offices are described 
asinama.In Raghojirao Saheb v, Lakshman- 
rao Saheb (5) it was held that “‘the latter term 
namely “inam ” is one of mere generic 
significance, applicable to a Government 
grantas a whole,” and that the rights in 
the Bombay Presidency are dealt with com: 
prehensively and as covéred not by one 
name but by all or at least many, of the 
‘names applicable toland and revenue rights 
as inams, szranjams, watans, ete. 

Not only in the preamble to Act XI of 1852 
is there a reference to the exemption of 
civil suits relating to inams from the juris- 
diction of the Civil Courts but Schedule B, 
cl. 8 of the Act refers to hereditary offices 
which are useful to the community and not 
to the State and provision 5 refers to here- 
ditary offices for service performed to the 
State including the service watans of kul- 
karnis, which are exempted from the pro- 
visions of r. 8, Asthe hereditary service 
watans of desais, sardesais, nadgaudas, desh- 
pandes, patels, kulkarnis and mahars are re- 
ferred to in provision 5, r. 8 it would follow 
that unless they were included in the inams 
dealt with by Act XI of 1852, there would 
hardly have been any reference to them in 
provision 5,r.8, It, therefore, follows that 
service watans of kulkarnis were considered 
to be inams and under Regulation XXIX 
of 1827,8., cl (2), tke jurisdiction of the 
Civil Ooarts in respect of the watans was 
taken away against the Hast India Oom- 
pany prior to 1858. Reference may aiso 
be made to Paadnis’ Watan Act, Introduc- 
tion, pages 29 and 31. I think, therefore, 
that the Revenue Jurisdiction Act is not 
shown to ba ultra vires of the Legielature. 

Itis further urged that asthere was an 
allegation in the plaints that there was no 
investigation under s. 73, Act IUI of 1874, 
the orders for commutation were illegal 
according to the decision in the casa of 
Bhikaji Lakshman v, Secretary of State (6), 
where it was held that an order for com- 
mutation of the right of kulkarni service 

(5) 16 Ind. Cas. 239; 36 B. 639; 39 I. A, 202; 16 
O. W. N. 1058; 23 M. L. J. 383; 12 M. L. T. 472; 
(1912) M W. N. 1140; 14 Bom. L. R. 12°76; 17 O. L. 
Te ind 110 


(6) 92 Ind. Oas. 
B. 554: 27 Bom. L. 
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passed by the Oollector without following 
the provisions of s.73 was invalid anda 
suit for a declaration thatsuch an order is 
ultra. vires is not barred under s. 4 (a), 
Revenue Jurisdiction Act. In all the cases 
before us it is not disputed that there was 
the consent of the registered watandar and 
an order passed unders.73, Watan Act. 
The authority ofthe caseof Bhikaji Laksh- 
man v. Secretary of State (6) is weakened 
by the decision of the Full Bench in Gan- 
gadhar v. Vishnu (7) and the decision of 


Fawcett, J., in Secretary of State v. 
Yello Ramchandra (8), At page 587* 
Fawcett, J., observes: ‘Saction 73 of 


the Act covers not only the case of orders 
directing a commutation of a watan but 
various other questions such as determining 
the custom of the watan as to service and 
what persons should be registered as re- 
presentative watandars. In thoss cases 
disputes might arise, and do ia fact ordi- 
narily arise and the section hae, therefore, 
been drawn so as to require a proper in- 
vestigation and a proper decision with 
Traasons,” 

And with regard to the giving of reasons 
it is observed that where an order is made 
by the Oollector with the consent required 
by s. 15, there is no neceasity for a lengthy 
or clear statement of reasors and that in 
construing 8.73 it is necessary to observe 
the ganeral principle that rules of proce- 
dure are the handmaid of substantive law 
and should be made to serve and are intend- 
ed to secure the proper administration of 
justice and it is essential that they should 
be made toserve and be subordinate to that 
purpose. It is difficult to understand what 
investigation could have been made by the 
District Daputy Collector who had to pass 
an order for commutation according to B. 
15, Watan Act, when there wasthe corsent 
ofthe holder of the watan. An inquiry 
would ordinarily be necessary when an 
individual holder of the watan wishes to 
effect a commutation under s, 15, Watan 
Act, but where the Government have adopt- 
ela general policy of commutation of kul- 
karni watans the necessity of an inquiry or 
investigation, after ths consent of the holder 
of the watan.is not evident, There being 
no allegation in any of the cases based on 
the want of consent, or wantof any order in 
pursuanceof suchconsent. Idonot think 

(7) 122 Ind. Cas. 70; A. I. R. 1929 Bom. 368; 53 
B. 739; 31 Bom. L. R. 935 at p. 951. 


(8) 111 Ind. Cas. 268, A. 1. R, 1923 Bom. 215; 52 B. 
369: 30 Bom. L. R. 581. 
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it necessary to send the case down for 
recording a formal finding that there was 


an order passed by the District Deputy. 


Collector in pursuance of the consent given 
by the holder of the watan. Under el, (4), 
8. 15, “holder” includes any person dealt 
with as repersentative of the persons benefi- 
cially interested or entered as such in the 
Government records at the time of the 
settlement. The consents given in all the 
cases are not alleged to have been given by 
any person other than the representative 
watandars for the time being and, therefore, 
the holders of the watans In one 
Appeal No. 230 of 1928, the consent was 
given by Yamunabai as guardian of the 
plaintiff, who was a minor in the year 1914, 
Assuming the case of Bhikaji Luxman v, 
Secretary of State (6) was correctly decided, 
the consent in that case was given by 
Lexmibai who was registered as the sole 
representative watandar and the plaintiffs 
were the cons of Laxman who were repre- 
sented by their guardian Sitabai; and Lax- 
mibai, who gave the consent, was not the 
guardian of the plaintiffs minors in that 
Case, In Appeal No, 230 Yamunabai is the 
“guardian” of the plaintiff, and under the 
definition of guardian ing, 4 and s. 37, Yamu- 
nabai as guardian could exerciee all 
powers and perform all duties conferred 
and imposed by the Act. It was heldin 
the recent decision of the Full Bench in 
Gangadhar,v. Vishnu (7) that the cash allow- 
anca belongs solely to the representative 
watandar andis not joint family property, 
and that thé cash allowance is a matter 
between the Goveromant'and the represen- 
tative watandar and thatno other pergon in 
the family has aright, vested or other, to 
the allowance. I think, therefore, that there 
is no receesity to send the case down for an 


enquiry on the point as to whether the pro- ` 


visions of 8. 73 were carried out. The suits 
would, therefore, be barred by s. 4 (a), Bom- 
bay Revenue Jurisdiction Act.. 


“Ib is further stated that the case ought. 


to be remanded for considering the question 
whether the consents given by the register- 
ed watandars were free consents or whether 
they were induced by undue influsnce as 
alleged in the plaints. T'he allegations in 
all the suits appear to ba stereotyped, and 
n> particulars are givanastoths way in 
which the undus influence was exercised. 
In Damodar Krishna v, Secretary of State 
(9) similar claims were rejected on the 
ground that the rule of pleading laid dowa 


(9) 55 Ind. Oas. 358; 22 Bom, L,R. 99; 44 B. 261, 
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in O. VI, r. 4, was not observed. In Lingo 
Raoji v. Secretary of State (10) Fawcett, J. 
observed that the Contract Act itself in s., 
1 excepts the provisions of any Statute 
which is not repealed by the Act, and that 
the general provisions of the Contract Act 
cannot supersede the provisions of a special 
later enactment. It would have been better 
if the learned District Judge had gone into 
the fact and considered the evidence relat- ` 
ing to the allegation of undue influence as 
regards the consents by the holders of the 
watans; butit appears that the allegations 
are identical and it is not likely that if 
there was any substance in those a}legations 
the suits would not have been brought 
immediately or within a reasonable time to 
set aside the orders, The ordera complained 
of were passed in the year 19:4 and the 
persent euits were brought in 1926. The 
plaintiffe’ argument that the cases cught to 
be remanded to the lower Oourt fora find- 
ing on the allegation as to undue influenca 
appears to be technically correct, but I do 
not think it necessary to remand the case 
for that purpose as the suits are bound to 
failon the point argued by the learned 
Government Pleader that all the suits are ` 
barred by limitation. The learned Govarn- 
ment Pleader relied on Arts. 14, 91 and 120, 
Limitation Act Taking the Article which 
provides the longest period, namely Art. 120 
Limitation Act, the suit of the plaintiffs 
would ba barred after the lapse of six years 
from the year 1914. The plaintiff; are ci her 
the registered holders themselves cr the 
rapresentatives or co sharers of the watan- 
dars, and the cause of ecticn is stated as 
having arisen in the year 1914. The suite, 
therefore, would be barred under Art. 150, 
the Article most favourable to the plaintifs 
in all these cases, 

It is urged on behalf of the appellants 
that some of the plaintiffa are minora, but 
unders. 9, Limitation Act, the time having 
once begun to run during the lifetime of the 
holder, no subsequent disability or inability 
to sue would stop the ruaning of the limita- 
tion. The suite, therefore, ought to have 
been brought within six years either by the 
registered holders or thosa claiming under 
them for a declaration sought in the present 
cases in opposition to the commutation 
orders in the year 1914. 

It is said that. some of the plaintiffs came 
to know of the fact of the alleged want of 
free consent only recently. Bat the holders 
of the watans must have known if the 

(10) 111 Ind. Cas. 278; A. I. R.1928 Bom. 201; 30 
Bom, L. R: 570. ; 
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allegation is true that their consents were 
obtained by undue influence at the time 
when their consents were so obtained. The 
suite not having been brought within six 
years from the date of the order are, in my 
opinion, beyond time. 

On these grounds, I would confirm the 
decrees of the lower Court and dismiss all 
the appeals with costs. 

Baker, J.—This group of about forty 
appeals arises from suits brought in the 
District Oourt, Poona, to set aside the 
commutation of kulkarni watans in the 
Poona District made in 1914. In thatyear 
Government decided to do away with the 
system of kuikarnis in the Dekkhan and 
to re place them by Talatis and under s. 14, 
Bombay Hereditary Offices Act, a commuta- 
tion of kulkarni service watans was effected. 
This gave rise to avery large number of 
guits in allthe districts effected. Most of 
these suits and -the appeals arising there. 
from were disposed of many years ago but 
for some reason which is not at present clear 
to me the suits in the Poona District were 
brought in 1925, 4 e. twelve years after 
the commutation had been effected and, 
therefore, prima facie all these suits would 
be barred by limitation. That, however, 
‘is a question which was not gone into in 
the lower Court and would have to be 
separately considered in each case some of 
the plaintiffs being-miiors at the date of 
the commutation. 

The suits were all desided in one judg- 
ment on two preliminary issuss: ‘ Whe- 
ther the jurisdicticn of the Court is barred 
by s. 4 (a) and s. 11, Bombay Revenue 
Juriediction act’ and ‘Whether the pro- 
visions of the said Act are illegal or ultra 
vires.” 

The remaining two preliminary issues 
as to limitation and the validity of the 
notices únder e. 8), Civil Procedure Code, 
were not decided, the suits being dismissed 
on the ground thas they were barred under 


the Bombay Revenue Jurisdiction Ast, and. 


that Act was intra vires. 

The suits all baing for a declaration that 
the orders of commutation were illegal and 
invalid and the rights of the various plaint- 
iffs in thesaid kulkarni watans remained 
unaffected and they are entitled to officiate 
watandar kulkarnis and for an injunction 


against the Secretary of State to prevent . 


him from doing anything which would alter 
or modify or in any way affect the character 
and tenure and incidents of the kulkarni 
watan of the plaintiff are clearly suits 
falling under s. 4, Bombay Revenue Juris- 
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diction Act, X of 1876, which ousts the 
jurisdiction of the Court in re gard to claims 
against Government relating to any prop“ 
erty gappertaining to the office of any 
hereditary officer appointed or recognized 
under Bombay Act II of 1874 or any other 
law for the time being in force or claims to 
perform the duties of apy such officer or 
in respect of any injury caused by exclusion 
from such office or service or suits to set 
aside or avoid any order and the same Act 
ot apy other law relating to the game subs 
ject for the time being in force passed by 
Government or any ‘officer duly authorized 
jn that behalf. The present cuits are 
claims against Government relating to 
property belonging to the office of here- 
ditary cfficers appointed under Bombay 
Act Il of 1874. They are also claims to 
perform the duties of such officer and are 
in respect of an injury caused by exclusion 
from such office and are further suits to set 
aside or avoid orders passed under s. 15, 
Bombay Hereditary Offices Act, III of 1874. 
While it cannot be contended that the suits 
are not of this nature it is sought to exclude 
them from the operation of the Bombay 
Revenue Jurisdiction Act by arguing that 
there are not sufficient materials before the 
Court to show that the consent given was 
a free consent and that it isnot open to 
the Court to decide the cases on general 
principles without going into the facts and 
it is further contended that no order can 
be passed under e. 15, Watan Act, unless a 
proper inquiry is held under s. 73 of the 
same Act, the provisions of which are 
imperative.. That section directs an in- 
vestigation recorded ia writing with prcp- 
er opportunity afforded for the hearing 
of cleims and the production of eviderce. 
In the absence of evidence if is unncc?2s- 
sary to make any reference to the impro- 
babilily of persons whose consent was not a 
free consent waiting for twelve years before 
taking any steps nor i3 it clear what 
knowledge thoee of the plaintiffs who were 
minors dite of 


at the the com- 
mutation can have had of the cir- 
cumstances under which their father 


gave their consent bat so far as regards 
the inquiry necessary unders. 7°, Watan 
Act, it may be pointed out that in these 
cases the commutation was made under 
the general orders of Government and 
consequently the same considerations 
would apply to each and every watan. 
In the case of an individual watandar desir- 
ing to commute his liability to service 
under s, 15, it would, no doubt, be neces- 


668 
sary to inquire into the circumstances 
which led him to adopt this attitude but 
where asin the present case the ressons 
for the commutation are the policy of 
Government, it is not clear to me what 
inquiry the Oollector could have made in 
each individual case beyond what he has 
done. The proceedings in each case have 
been putin, excapt in one case, First Ap- 
real No, 225, and in that in the plaint 
it is admitted that there was an applica- 
tion under s. 15 followed by an order. 
The learned Government Pleader has 
satisfied us that in all the other cases the 
proceedings are on the record, They 
consist only of the application in writing 
by the holder of the watan to be relieved 
from service on the conditions mentioned 
in the application, and the order of the 
Oollector thereon, in which the names of 
the holders of the watan as entered in 
the watan registers and their shares are 
given, and they are declared to be re- 
lieved in perpetuity of their liability to 
perform service on payment tothem of a 
certain amount, It is not suggested that 
any evidence was tendered and refused, 
or that any claims were put forward by 
other persons than the representative 
watandars, and it is not alleged that the 
representative watandar was not the per- 
son with whom the settlement was 
made. 

The word “holder” is defined in cl. (4), 
e.15,and he is the person with whom the 
settlsment isto ba made such settlement 
being binding under el. (3) both upon 
Governmentand the holder of the watan 
and his heirs ani successore. All the 
present suits relate to cash allowanec:s and 
not to watan land These cash allowances 
are the property of the representative 
watandar, and are nct family property. 
This is made clear by Gangadhar v. 
Vishnu (7) and at page 951* it ia stated: 
‘“... confining our observations expressly 
to this cash allowance from Government 
and not necessarily to other species of watan- 
property... The allowance from its incep- 
tion was a matter between two parties and 
two parties only—Government on the one 
handand therepresentative watandar chosen 
by them on the other—and except that the 
selection was confined by law to the watan- 
dar family of which undoubtedly the plaint- 
iff-respondents are members, no other per- 
sn in the family has a right, vested or 
other, to the allowance. If in 1914 Govern- 


—— 
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ment on the one hand gave up their right 
to the service and the officiating kulkarni ` 
gave up two-thirds of the allowance, such 
an agreement was one which under s. 15 
of the Act it was perfectly competent for ` 
them to make,” fs 
No question, therefore, arises of the allow- 
ance being a family property in which the 
sons had a vested interest by birth and 
which could not be alienated. The repre- 
sentative watandar was competent under 
Watan Act to commute the services, and ` 
in view of the circumstances under which 
the commutation was effected, I see no rea- 
son tosuppose that the provisions of s. 73, 
Watan Act, as regards theinquiry to be made 
were not complied with.- In this connexion 
I may refer to the remarks of Fawcett, J , 
in Secretary of State v. Yello Ramchandra/8) 
in which it was held that the words 
“commutation accepted” were sufficient, 
In the present cass the proceedings were 
ina fuller form, £s already mentioned at 
page 6 of this judgment. In these circum- 
stances, I am of opinion that the suits 
are barred by s 4, Bombay Revenue 
Jurisdiction Act, and that it would not 
be competent for the Court to go into the 
qestion of the consent, which, as I have 
already said, was not raised until 12 years 
siter the commutation. The case of Bhika- 
ji Lixman v. Secretary of State (6), relied 
on by the learned Oounsel for the appel- 
lant, is not on all fours with these cases as 
the consent there was given by a person 
who was held by the High Oourt not to be 
competent to give it not being the “holder” 
as defined in cl. (4), s. 15, Watan Act And 
in this connexion it may’ be remarked that 
in First Appeal No, 23) the consent was 
given by the plaintifi's mother as his guar- 
dian,” No point was takenin that case in 
the plaint that the widow could not giva 
her consent, and in view ofs. 4, Watan Act, 
which defines “guardian” read with s. 37, 
which confers on the guardian the right to 
exercise all powers and perform all duties 
conferred and imposed by the Act, the con- 
sent in this case is equally binding. It 
has next been argued that the Bombay 
Revenue Jurisdiction Act is ultra vires of 
the Legislature, Thisis an cd argument 
which has many times been r.:sed, and £o 
far as this Uourt isconcerned, isposed of 
by Rachangauda v, Secretary o State (8), 
I need not repeal in detail the rgumen‘s 
which are put forward on this point, which 
briefly are that the effect of the Govern- 
ment of India Act, 1858, s. 65, was to debar 
the Government of India from passing any 
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Act which can prevent a subieet from suin 
the Secretary of State in Qouncil ina civi 
Court in any casein which he could have 
similarly sued the old Hast India Company. 
Underthe Bombay Regulation X XIX of 1827, 
8. 6,cl. (2), claimsagainst Government regard- 
ing inams wereexcluded, and they were simi- 
lary excluded by the preamable to Act XI of 
1852, I am of opinion that watans are 
included in inama: vide Phadnis’s Watan 
Act, Introduction, pages 29 and 3), and 
Prov. 5, s. 8, Schedule F, Act XT, of 1852, 
which deals with the service watans of 
desais, sardesais, nadgaudas, deshpandes, 
patels, kulxarnis, mahars, talavaras which 
seems to show that the service watans are 
regarded as falling under the Act. In any 
case Rachangauda v. Secretary of State (3) 
is binding on us, but I have no doubt that 
the Bombay Revenue Jurisdiction Act is 
not ultra vires, and though the provisions 
of that Act heve been frequently before the 
Privy Council, it has never, so far as 
Iam aware, heen suggested there that the 
Act is ultra vires. 


I may add on the question of the coneent 
of the representative watandars being 
Obtained by misrepresentation and Fcoercion 
that particulars are not given in the plainte, 
and I may refer to the remarks in Damodar 
Krishna v. Secretary of State (9), where in 
similar cases from Nasik it was held that 
the plaints did not observe ithe rule of 
pleading laid down in O. VI, r. 4. 


I have not dealt with the question of 
„limitation. Prima facie all the suits appear 
to be time barred as the very longest period 
of limitation would he six years under Art. 
120, and these suits are filed at the expiry 
of 12 years from the date of the order. 


I agree, therefore, that all the appeals 
should be dismissed with costs, ; 


A; Appeals dismissed. 
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MADRAS HIGH COURT. 
Szeconp CIVIL Appzat No. 1966 cr 1927, 
November 26, 1930. 

Present :—Mr. Justice Ramesam. 
NIDAMARTHU BALASURYA 
BHEEMARAJ U—Degrenpant— 
APPELLANT 
rersus 
CHANGATI MRUTYANJAYUDU 


AND aNCTSER—PLsINTIFFS— RESPONDENTS. 
Evidence Act (I of 1872) s 115—Compromise decre 
against life-tenant, whether binding on remainderman 

—Knowledge of litigation, whether creates estoppel. 

A and B, two cousins held lands as tenants in com 
mon. A died leaving his share by Will to his daugh- 
ter M for lifeand after her death to the plaintiff, his 
grandson but the joint possession under B’s manage- 
ment still continued. After B’sdeath M sued for her 
share. The suit was compromised by giving M a half 
share in the joint lands except the suit land which was 
given wholly to B’sson. The draft ofthe compromise 
deed was written by the plaintiff. After the death of 
M, the plaintiff sued for a half share in suit Jand 
contending that the compromise decree was not bind- 
ing on him : 

. Held (1) that the plaintiff was not estopped from 
claiming thesuit land though he had managed the 
previous litigation and knew of the compromise and 
hadeven drafted the deed of compromise; [p. 670, 
col. 2; p. 671, col. 1.] 

narape v. Foster (1) and Nicholl v. Jones (2), refer- 
red to. 

Ananda Chandra Sen v. Parbati Nath Sen (3), 
De Bussche v. Alt (4) and Hunsden v. Chaynay (5), 
distinguished. 

(2) that the defendant's possession was not adverse 
to theplaintiff; [p. 671,col. 1 

(3) that M who wasa mere life-tenant had no power 
to represent the plaintiff inthe previous suit, even if 
she wished to do so and as the compromise decree was 
not binding on the plaintiff, he was entitled to recover 
a half share. [p. 671, col. 2.) 

Katama Nachiar v. Rajah of Shivaganga (6) 
and Prosunno Chunder Bhuttacharjee v, Kristo 
Chyunno Pal (7), distinguished. 

If a person having a right, and seeing another per- 
son about to commit, orin the course of committing 
an act infringing upon that right, stands by insucha 
manner as really to induce the person committing the 
act, and who might otherwise have abstained from it 
to believe that he assentsto its being committed he 

‘cannot afterwards be heard to complain of the act, 
'[p. 670, col. 2.] i 

Second appeal against the decree 
of the Sub-Judge, Ellore, in A. S.No. 29 of 
1926, 

Mr. K. Kameswara Rao, for the Appel- 
lant. 

Mr. Ch, Raghava Rao, for the Respond- 
ents, 


JUDGMENT .—The facts of this second 
appeal may be stated as follows: Bhujanga 
Rao and Veeresalingam were two cousins 
being grandsons of two brothers, They 
had a number of family lands which they 
were enjoying in common, the lands not 
being divided by metes and bounds but 
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they were divided in interest and Bhujanga 
Rao was living in distant places and 
Veecresalingam was managing the family 
lands. Bhujanga Rao died in 1885. Be- 
fore his death he left a Will dated 24th 
December, 1884, by which he gave his 
share of the property to his daughter 
Mahalakhsmamma for life and after her 
death to his grandson the present plaintiff 
who was the son of another daughter of 
his, Kanakamma, After Bhujanga Rao's 
death apparently the joint possession and 
enjoyment continued. Veeresalingam died 
in 1896 leaving the defendant his son a 
boy of 13, The lands were being leased 
by the defendant's maternal uncle up to 
1905 when thedefendant refusedto give 
Mahalakshmamma her share of the pro- 
perty. Then she filed O 8. No. 11 of 
1905 to recover her share of the property. 
The plaint in that suit is now Ex B. 
The written statement in that suit is not 
filed. The suit was compromised. Under 


this compromise Mahalskshmamma was 
given half-share of all the family 
lands except in the suit land which 


was wholly given away to the de- 
fendant. The draft of this compromise is 
Ex. 2 and Ex. 4isa public copy of the 
petition filed in Court. Under cl. 1 of this 
compromise the suit land was wholly given 
away to defendant No. 1. Exhibit 2 seems 
to be inthe handwriting of the present 
plaintiff, There isa decree in terms of the 
compromise. Mahalakshamamma died on 
22nd August, 1922. The present suit was 
brought by the plaintiff in December, 1923, 
to recover half of the suit land from the 
defendant on the basis of Bhujanga Rao’s 
Will. Both the lower Courts have given a 
decree to the plaintiff. The defendant 
appeals. 

‘Three points have been argued before 
me. The first is that the plaintiff is estop- 
ped from claiming the suit land ashe was 
managing the litigation of 1905 on behalf 
of Mahalakshmamma, as he brought about 
the compromise and ‘ashe knew of it and 
actually wrote the draft Ex, 2. In support 
of this contention Mr. Kameswara Rao the 
learned Advocate for the appellant relied 
an Savage v. Foster (1), and other cases to be 
mentioned presently. In 
Savage v. Foster (1) the person on whom 
the land was settled namely Williams did 
not know that Margaret had only a life 
interest and Mrs, Foster led him to be- 
lieve that 
alienate the land. 


\ 88 E, R. 299 In the present case the 
(1) 88 E. R. 299, | 
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defendant knew the contents of the Will 
and he admits this in his deposition and, 
therefore, there is no question of his being 
made to believe in the title of Maka» 
lakshmamma by the conduct of the present 
plaintiff, But apart from thisin that case 
Williams entered into a marriage alliance 
on account of the marriage settlement. But 
in this case there is nothing which the defen- 
dant did to hia detriment on account of his 
belief. The decision in Sarage v. Foster (1) 
was distinguished on the ground menticned 
in Nicholl v Jones (2) Vice Chancellor Page 
says: “Such was the case of Sarage v. Foster 
(1) where a married woman, knowing that 
arrangements as to her property were being 
made stood by, while the person meking 
those arrangements did not know her posi- 
tion, but supposed that he was dealing with 
a person cempetent io ceal with th. whole 
estate, etc,” 

The next case relied on by the learned 
Advocate for the appellant is Ananda 
Chandra Sen v, Parbati Nath Sen (3, 
There . one of the joint owners 
used the land in excess of his rights to 
the knowledge of the other and the other 
etood by, and it was held that he was 
bound by his implied assent and the de- 
cision in De Busschev. Alt (4) was 
cited in support of the conclusion, In 
the present case we hava not got eny user 
of the land to the detriment of the real 
owner. In De Bussche v. Alt (4) the dostrine 
of estoppel is enunciated as follows: "If 
a person having aright, and seeing an- 
other person to commit, or in tł e course of 
committing an act infringing upon that 
right, stands by in sucha manner or really 
to induce the person committing the act, 
and who might otherwise have abstained 
from it, to believe that the essents toits 
being committed he cannot afterwards be 
heard to complain of the act, 

Inthe present case we have not got any 
act infringing upon the plaintiff's right 
as remainderman. Neither the decision in 
Ananda Chandra Sen v. Parbatt Nath Sen 
(3), nor the decision in De Bussche v. Alt (4) 
applies to this case. The next case relied 
on is Hunsden v, Chaynay (5), There the 
son declared that he was entitled to certain 


(2) (1867) 3 Eq. 709. 

(3)4 O.L. J. 198 at p. 207. 

(4) (1878) 8 Ch. D. 286 at p, 814; 47 L, J, Oh, 281; 
48 L. T., 379 


” (5) 23'E, R..703, 
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land afier the death of the mother. The 
mother was silent and did not repudiate 
this assertion and was a witness to the 
deed of marriage settlement by which 
the land was settled to the issue of the 
marriage, It was held that the mother 
was estopped. Olearly the issue of the 
marriages could not know that the son 
had only ‘imitad interest. Ido not think, 
therefore, a case of estoppel has in this case 
been made out, 

The second point raised by the learned 
Advocate for the appellant relates to the 
‘title and possession of Bhujanga Rao to 
the siitland. So far as the title is eon- 
cerned che District Munsif finds it upon 
the evidence, and there is evidence to 
Support the finding, that the suit land 
was ancestral family karnam servica inam 
and that Bhujanga Rao and Veeresalingam 
were jointly enjoying it as tenants-in- 
common. The defendant’s case is that 
Bhujanga Rao gave away the suit land to 
Veeresalingam tə be enjoyed ly bin 
solely. The gift is oral and this was rightly 
discredited. On appeal this point as to 
title was not urged before the Appellate 
Oourt. The fifth point befcra the lower 
Appellate Court related only to possession, 
So far as possession is concerned, it is 
obvious that Bhujanga Rao and Veeresa- 
lingam were tenants-in-common and were 
‘enjoying them jointly and until adverse 
possession is made out on the part of th3 
defendant there is no question of Bhujanga 
Rao or persons claiming through him 
losing their rights, No doubt if atthe time 
‘of a person’s death adverse poesession 
‘against him might hava already begun and 
his heira sue, they may have to chow that 
the deceased was in possession up tothe 
‘date of his death and the suit is thereby 
within time, Butin the present case as 
already stated Bhujanga Rao and Veere- 
salingam being tenante-in-common, there 
can be no question of adverse possession 
and the possession of the other tenant is 
possession of Bhujanga Rao. I do not 
think there is anything in this point, 

The third point argued by the learned 
Advocate for the appellant is that in the 
litigation of 1:05 Mahalakshmamma re- 
presented also the plaintiff and the com- 
promise is a bona fide compromise and, 
thererfors, binds also the plaintiff. „It is 
true that in Katama Nachiar vy, 
Rajah of Shivaganga (6), it was held that 
a Hindu widow who represents the whole 
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estate ina litigation represents also the 
revereioners and at page 604* Turner, L, J., 
says that her position is like the position of 
tenants-in-tail in Courts in England, This 
very observation of the Lord Justice shows 
that a life tenant is incapable of represent- 
ing the remainderman, This case, therefore, 
does not help the appellant. The other csse 
relied on is Prosunno Chunder Bhutta- 
charjee v. Kristo Chyunno Pal (7). In that 

-case a Person in possession of a deceased's 
estate was sued as representing the estate 
by some person to whom a debt was due 
from the estate. It wes held that the exe- 
cutor is bound by that judgment as one 
representing the whole estate. In the pre- 
sent case there is no need to imply or infer 
that Mahalakshmamma when suing to 
establish her life estate eought to represent 
all the interests in remainder and it is 
doubtful whether she can do eo evenif she 
wishes to. There ie no resemblance Letween 
the facts of this case ard the case in 
Prosunno Chunder Bhuttacharjee v, Kristo 
Chytunno Pal (7). In that case the person 
representing the estate was defendant and 
he was sued and could be sued only asa 
person representing the esiaste, Otherwise 
the suit could not lie, Therefore, that case 
does not help the appellant. I think allthe 
points urged by the learned Advocate fcr 

‘the appellant have been disposed of. The 
second appeal fails and is dismissed with 
co3ts, 





N.8. & A, Appeal dismissed, 
(7) 4 O. 342; 3 O. L. J. 154. 
“Page of 9 M. I. A.—[Ed.] 








CALCUTTA HIGH COURT. 
OsImINaL APPEAL No, 478 or 1930, 
December 19, 1930. 

Present: —Mr. Justice Lort- Williams 
and Mr, Justice 8, K. Ghose. 
BRAJA BEHARI BURMAN—APPBLLANT 
versus 
EMPEROR—Oppostrs Parry. 

Penal Code (Act XLV of 1860), s. 124-A—Seditious 
publication—Liability of printer and publisher—Onus 
of proof of absence of knowledge—Presumption of 
intention—Sentence. 

The man who isthe proprietor and owner of the 
press and the publishing house connected with a, 
seditious publication cannot be allowed to contend 
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at he can shuf‘his-eyes to everything going on upon 
his premises and then pretend that he has no know- 
ledge of.the contents of the publications printed and 
issued by him. Where there is prima facie evidence 
against him he could have evidence to show that, in 
spite of this circumstantial evidence against him, in 
fact he was away from the premises during the whole 


an bime that the book wasbeing printed and published, 
and that hg had not been informed either ‘of the 


printing and’publication or of the contents of the 
does not call such evidence 


Wwe he can be rightly convicted. 


A man is presumed to intend the reasonable con- 
‘sequence of his own acts,and if he chooses to print 
and publish a seditious document the intent to excite 
disaffection is to be presumed. - 

On the question of sentence the position of printers 
of such documents is probably worse than that of the 
authors becausé the seditious acts of the author 
would be far less extensive in their operation if it 
were notfor the existence of persons able and willing 
to print and publish them. 


rY - 
tL Oriminal appeal against an order of the 


Obief Presidency Magistrate, Calcutta. 
‘Messrs, Santosh Kumar Bos: and 
Manindra Nath Banerji for the Appellant. 


Messrs. B, M. Sen and Anil Chandra Roy 
Chowdhury, for the Crown, 


JUDGMENT 

Lort Williams, J.—In this case the 
appellant was charged under s. 124 A, 
Indian Penal Code, and convicted and 
sentenced by the Ohief Presidency Megis- 
trate’to two years’ rigorous imprisonment. 
He is the registered keeper of the Mahamaya 
Press and the proprietor of the Burman 
Publishing House which businesses were 
carried on at 193, Cornwallis Street, and are 
now carried on at 194, Cornwallis Street. 
Ia that press was printed a book “Fanair 
Asirbad” which without any doubt isa 
seditious work. It has not been contended 
otherwise by the appellant. The only point 
raised by him is that, although he is the 
registered owner of the pressand proprietor 
of the press and the proprietor of the 
publishing house carried on in conjunction 
with that printing business he is not liable 
to be convicted under this sectiun because 
it has not been shown that he had 
knowledge of the contents of this work and, 
therefore, it cannot be presumed that he 
intended to excite disaffection by printing 
it. The evidence is that he was arrested in 
these premises which consist of only two 
, Tooms, that when a search was made a part 
of the manuscript of the book was found, 
also posters advertising the publication, 
and three blocks for a certain picture called 
“the “Picture of the Shackled Feet” which 
_ appears in this book, and a large poster was 
displayed announcing the publication, All 
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these were in the premises for anybody tò 
see, 

The contention of the appellant is that 
nevertheless he might have been present 
carrying on his business in these premises 
without having any knowledge of the 
contract for publishing this work. The 
evidence to which I have referred is ample 
toshow tkat a prima facie case has been 
established. Theman who isthe proprietor 


‘and owner of the press and the publishing 


house connected with it cannot be allowed 
to contend that he can shut his eyes to . 
everything going on upon his premises 
and then pretend that hehasro knowledge 
of the contents of he publications printed 
and issued by him. As I have eaid there is 
acomplete prima facie case against him. 
It is quite true that if he had liked, and if 
he had been able to do sc, he could have 
evidence to show that, in spite of this 
circumstantial evidence against him, in fact 
he was awsy from the premises during ihe 
whole time that the bock was being printed 
and published, and that he had not been 
informed either of the printing and publica- 
tion or of the contents of:the -bcok. He 
bss called no such evidenceand the result 
is that he hes been rightly convicted. It is 
said that there is no proof that he had the 
intention to excite disaffection. But aman 
is presumed to intend the reasonable con- 
sequences of his own acts, and if he chooses 
to print and publish a document such as 
this the intent to excite disaffection is to be 
presumed. On the question of sentence it 
should be recognized that justas receivers 
are probably were than thieves because 
without receivers there would be less thieves 
so the pcsition of printer of such documents 
is probably worse than that of the authors 
because the seditious acts of the author 
would be far less extensive in their opera. 
tion if it were not for the existence of 
persons able and willing to print and 
publish them, For theee reasons this appeal 
is dismissed, 
`S. K, Ghose, J.—! agree. 
A, < Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
First Oivin Appsan No, 189 cF 1928. 
December 11, 1929. 
Present:—Mr. Justice Mukerji 
and Mr Justice Bennet. 
MUNAWAR KHAN— APPELLANT 
Versus 
TASALLI KHAN—RREPONDENT. 
Guardians and Wards Act (VIII of 1890), s. 15— 
Minor children—Appointment of separate guardians 
of property—Appointment of guardian of person— 
Duty of Court to provide funds for support of minor. 
The Court, when it appoints a person as the 
guardian of a minor, should put the person appointed 
guardian in a position to support the minor. 
_ In the case of minor children where the property 
isnot large appointment of separate guardians for 


their property is undesirable as i 
ove as it would only lead to 


Beet pea os an order of the Addi- 

‘onal District Judge, Basti t 

May 1928 ge, Basti, dated the 19th 
Dr. M, Waliullah, for the Appsllant. 

: ma Ambika Prasad, for the Respond- 
nt. 


JUDGMENT.—This ia an apreal by a 
gentleman who was anpointed guardian to 
two minors, Jhabbu Khan and Zaibunissa 
and who has been now dismissed from his 
offize of guardianship, except in so far as 
the guardianship of the person of Zaibun- 
nie is eng EA 
, it appears, by an order passed sometime 
in 1923, Munawar Khan a appointed the 
guardian of the person and property of 
Jhabbu Khan and Ziibunnissa, who are 
brother and sister, 4aibunnissa, although 
then a child of 6 had already been married 
to Munawar Khan's son, In 1918 one 
Tasalli Khan, the respondent to this appeal, 
putin an application before the learned 
District Judge of Basti for the removal of 
Munawar Khan from the guardianship of 
the minors, The charge that he brought 
against Munawar Khan was mainly that he 
mismanaged the minors’ property. The 
learned District Judge called for an account 
and had the same checked by a Oommis- 
sioner It was found that a sum of 
Rs. 83 13-0 was payable by Munawar Khan. 
Mnnawar Khan had paid himself a sum of 
Rs. 280 on account of the maintenance 
charges of Zaibunnissa. This amount he 
took for the period of four years. The 
learned District Judge was of opinion that 
asthe father-in-law of Musammat Zaibun- 
nissa, Munawar Khan was responsible for 
her maintenance, and, therefore, he was 
not entitled to pay himself the sum of 
Rs, 280. The learned Judge removed 
Munawer Khan from the : guardianship of 
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the person and property of Jhabbu Khan 
and from the‘guardianship of the property 
of Zaibunnissa. He ordered Munawar 
Khan to pay back a sum of Rs. 320-14-6 to 
Tassali Khan who was appointed guardian 
of the property in place of Munawar Khan, 

Munawar Khan's contention in appeal is 
that he should not have been called upon 
to refund the sum of Rs, 280 that he was 
entitled a proper amount of money for the 
support of Zaibunnissa whose guardian he 
still was, and that the share of the property 
of Z3ibunnissa should have baen handed 
over to him for management. 

Taking the last point first, it is abundant- 
ly clear from the judgment of the learned 
District Judge that the property’ should be 
left in the hands of Tasalli Khan. The 
property is notlarge,and the appointment 
of.two guardians for the management of a 
small property would only lead to waste. 
This part of the appeal, therefore, must 
fail. 

Coming to tke quastion of maintenance, 
past and future, it appears that the guardian 
appointed by the Courtshould be put ina 
position to maintain the minor, We do 
not propose to decide whether a Muham- 
madan father-in-law is bound to maintain, 
out of his own property, his daughter-in-law. 
We think it to be sufficiently clear that 
the Court, when it appoints a person as the 
guardian of a minor, should put the person 
appointed guardian in a position to support 
the minor. On this broad principle, the 
order of the learned District Judge is not 
capable of being maintained. 

“In the result, we modify the order of the 
Court below by directing that the sum of 
Rs. 28) taken by Munawar Khan for the 
maintenance of the minor need not be refund- 
ed to him. We also direct Tasalli Khan, 
the respondent, to pay Munawar Khan, in 
two instalments Rs. 70 per annum for the 
maintenence of the minor Zaibunnissa 
Rs. 35to be paid on Ist November and 
Rs. 35 on 15th April of each year. We may 
point out that Rs, 70 perannum is less than 
the income of Zaibunnissa from her prop- 
erty and that aiter payment of this suma 
small amount will be left in the hand of 
Tasalli Khan to meet the expenses of collec- 
tion and other necessary expenses. Having 
regard to the circumstances of the case we 
direct that the parties shall pay their own 
costs in this appeal. We leave the order as 
to costs passed by the Oourt below undis- 


turbed, 
A, Order modified, 
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: ALLAHABAD HIGH COURT. 

LETTERS Patant APPEAL No, 195 oF 1929. 
June 4, 1930. 

Present: —Mr. Justice Mukerji, and 
Mr. Justice Bennet. 
Pt. KESHO RAM—DeranDant 
— APPELLANT 
versus 

OHUNNI SINGH—PLaINTIFF AND ANOTHER 

' — DERENDANTS— RESPONDENTS. 

. Civil Procedure Code (Act V of 1909), 0. XXI, rr, 
62, 63—Attachment—Claim by mortgagee— Order 
allowing claim—Sale subject to mortgage—Decree- 
holder purchaser's right to contest validity of martgage 
within one year. 

. A person who purchases property in execution of 
his own decree subject to a mortgage lien as declared 
by the Court under O. XXI, r. 62, Civil Procedure 
Oode, without, however, acquiescing in the order made 
under that rule in favour of the mortgagee, is en- 
titled to question the validity and bona fides of the 
mortgage within a year of the order under O. XXI, 
r. 62. [p. 674, col. 2.] 


Shahzia-uddin Abdul Hossein v. Kailash Chandra’ 


Shaha (1), followed. 

Inayat Singh v. Izeatunnissa Begam (2), Shib Kumar 
Singh v. Sheo Prasad Singh (3) and Agha Sultan Khan 
v. Mohabbat Khan (4), doubted and distinguished. 

‘Letters Patent appeal from the decree of Mr. 
Justice Dalal of this Court, dated the 16th 
July, 1929, under section 10 of the Letters 
Patent Appeal Act in 8, A. No. 518 of 1928. 


Mr. Shabd Saran, for the Appellant. 
Mr, Panna Lal, for the Respondents, 


-JUBGMENT.—This is a Letters 
Patent appeal by the defendant Kesho Ram 
against a judgment of a learned single 
Judge of this Court upholding the decree 
of the lower Appellate (curi. awarding 
possession of certain property tothe plaint- 
iff on certain conditions. 
had a simple money decree for Rs. 1,100 
against Bihari Singh dated 17th Septem- 
ber, 1925, and he applied on the same 
date for attachment of the property in 
execution. On the 3rd October, 1928, hie 
judgment-debtor Bihari Singh executed a 
usufructuary mortgage of this property to 
defendant No. 1 Kesho Ram, the appellant 
pefore us. This mortgage purported to 
pefor Rs. 1,000, On the 19th December, 
1925, Kesho Ram made an objection io the 
execution of the decree of the plaintiff, 
claiming that the property had been mort- 
gaged to him. Onthe 16th January, 1926, 
the objection was allowed in a proceeding 
from which the plaintiff was absent, and 
it was held by the execution Vourt that 
the property should be sold subject to the 
mortgage in favour of Kesho Ram. Sale 
took place four days later on 20th January, 
1926, and it has been taken by the lower 
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Appellate Court that that sale was made 
subject to the rights of Kesho Ram as 
mortgagee. The plaintiff decree-holder 
purchased the property himself subject to 
this mortgage of Kesho Ram. On the 26th 
October, 1926, the plaintiff brought the 
present suit contesting the validity of the 
mortgage by his judgment-debtor in 
favour of Kesho Ram. It has been argued 
by Counsel for the appellant Kesho Ram 
that the suit of the plaintiff would not 
come under O. XXI, r. 63, and that the 
plaintiff is precluded from bringing the 
present suit in the Civil Court, The ground 
on which the plaintiff is precluded is not 
particularly clear, because there is no 
principle of the law of estoppel by which 
the plaintiff could be estopped. The 
purchase at the auction-sale by the plaint- 
iff did not in any way prejudice the rights 
of tho appellant as mortgagee. The case 
for the appellant has, however, been argued 
on the strength of obiter dicta in certain 
rulings of thia Court. We may note at 
onze that thereis a definite ruling on the 
point in favour of the plaintiff 
([Shahzia-uddin Abdul Hossein v. Kailash 
Chandra Shaha (1)). In that case it 
was laid down that a person who pur- 
chases property in execution of his own 
decree apparently subject to a mort- 
gage lien as declared by the Court under 
s, 28%, Civil Procedure Code, without, 
however, acquiescing in the order made 
under s. 282, in favour of the mortgagee, is 
entitled to question the validity and bona 
fides of the mortgage within a year of- 
the order in the claim, case. It is true 
that in that case it was, pleaded by way of 
defence, whereas in the present case a 
suit-has been brought by the plaintiff 
but we consider that thereis no distinction 
in the circumstances. Now the cases 
relied- on. by the learned Counsel for 
the appellant are firstly Inayat Singh v. 
Iezatunnissa Begam (2). That wasa Full 
Bench case in which it was held by a 
majority of two Judges to one that where 
there was a notification in the sale pro- 
clamation that there were two prior mort- 
gages on the property sold the decree- 
holder purchased at the auction-purchase 
only the equity of redemption of mortgaged 
property and not the whole of the pro- 
prietary rights therein. This ruling, 
however, didnot deal with the case of a 
decree-holder who claimed to bring a suit 


(1)2 0, L. J, 599. 
(2) 27 A, 97; A. W, N: (1904) 174; 1 A. L. J. 435, 
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to contest the order in the execution 
department. 

The next case is Shib Kumar Singh v. 
Sheo Prasad Singh (3). In that case also 
“there was a notification inthe gale pro- 
clamation of the existence of a mortgage. 
The mortgagee subsequently brought a 
suit for sale, and it was held that the 
auction-purchaser was not debarred from 
Proving that the mortgage was fictitious 
and without consideration. The Court 
proceeded to draw distinction between the 
notification of a mortgage in a sale pro- 
clamation and an order by an execution 


Oourt under s. 282, Civil Procedure 
Code of 1822 that the mortgage 


deed in fact existed. The Court hetd that 
in the case of an order under s. Ydz the 
Oourt after being satisfied of the existence 
of the mortgage sells only the judgment- 
debtor's right of redemption, so that the 
purchaser does not acquire any greater 
rights than those of redeeming the mort- 
gage. Again the ruling did not consider tha 
case of a decree-holder auction- purchaser 
who desired to bring a suit contesting the 
validity of the order in the execution de- 
partment, Wemay note that the language 
auoted from page 420* of this ruling [Shib 
Kumar Singh v. Sheo Prasad (3),] is not 
in accordance with what is laid 
down in O, XXI, r. 62, and the pre- 
vious s. 282 of the Oivil Procedure Code of 
1882, as the {rule states that the Court may 
order that the attachment should continue 
: subject to the mortgage. This shows that 
the Oourt continues the attachment of the 
property subject to the mortgage, and 
what is sold by the subsequent sale is the 
property itself subject to the mortgage and 
not merely the right of redemption, 

In Agha Sultan Khan v. Mohabbat Khan 
(4) there was again the case of a 
notification in a sale proclamation, and it 
was held ‘that would not preclude the 
purchaser from subsequently questioning 
the validity of the incumbrance, and it 
was further held thatthe provisions in the 
Civil Procedure Oode of 1:08 did not differ 
from the previous law on the subject in 
the former Oode. There was no reference in 
this ruling to the possibility of a case 
contemplated by O, XXI, r. 63, so the 
ruling is not an authority on that point, 

Reference was further made to Kalidas 
Chaudhuri v. Prasanna Kunwar. Das (5). 

(3) 28 A. 418; 3 A. L. J. 200; A. W. N. 1906; 68, 

(163 Ind Cas, 395; 43A. 484; 19 A, L, J, 400. 
(5) 55 Ind. Oas. 189; 47 O. 446; 30 0. L. J. 496; 240, 


W. N. 269. 
* Paga of 28 A| Ed]. 


, 


in thé mattér of JANGI Lår. 


676 


Ta that case as far as we are able to ascertain 
the property was sold on 22nd August, 1914, 
and the suit which . was brought to con- 
test among other things, the validity of 
the mortgage is a suit referred to as origi- 
nal decrev No. 93 of 1917, Presumably, 
therefore, the suit was brought ata period 
of morethan one year after the auction- 
sale and the order on the application 
which were both on the same date, and 
accordingly the question could not have 
been raised in that case as to the right of 
an unsuccessful party to bring a suit 
under O. XXI, r. 63 contesting the validity 
of an order in execution. 

The rulings, therefore, produced before 
us can be summarised as follows. One 
tuling of the Oalcutta High Oourt re- 
ported in Shahzia-uddin Abdul Hossein v. 
Kailash Chandra Shaha (1) deals with the 
precise facts before us, and thst ruling is 
against the appellant. The other ralings 
merely contain obiter dicta on which the 
appellant seeks to rely, but in these rulings 
the rights of an unsuccessful party to a 
proceeding in execution to bring a suit 
contemplated by O. XXI r. 63 has not 
been considered, The weight of authority 
is in favour of the plaintiff-respondent, 
Accordingly we consider that the judgment 
of the learned single Judge of this Oourt 
is correct, and we dismiss this Letters 
Patent appeal with costs, 

A - Appeal dismissed. 





ALLAHABAD HIGH COURT. 
FULL BENCH. 
OivIL MIsoELLangous Oase No. 160 or 1929. 
March 20, 1929. 
Present :—Mr. Justice Kendall, 
Mr. Justice Young and Mr, Justice 
King, 
‘ Inthe matter of JANGI LAL, 

Stamp Act (II of 1899), Sch. I, Arts. 40, 57—Civil 
Procedure Code (Act V of 1908),0. XLI, r. d—Security 
bond for stay of execution pending appeal—Proper 
stamp duty—Articleapplicable—'To secure the due 
performance of a contract’, meaning of. 

Security bonds executed under O. XLI, r. 5, Civil 
Procedure Code, are not bonds executed to secure the 
due performance of acontract within the meaning of 
Art. 57, Sch. I, Stamp Act, and are chargeable to duty 
under Art. 40 and not under Art. 57. [p. 678, col. 1.] 

Lal Harihar Parta iBakhsh Singh v. Bisheshar 
Bakhsh Singh (1), dissented from. 

Raj Raghbar Singh v, Jai Indra Bahadur Singh (2), 
referred to, , 

Oraer_ on reference submitted by the 
Junior Secretary, Board of Revenue, U. P., 
ag per his Letter No, 559-88 (14), dated the 
8th February, 1929, 
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Mr. U. 8. Bajpai, for the Crown. 

JUDGMENT,—This is a reference 
made tothe High Court by the Board of 
Revenue under s. 57 of the Indian Stamp 
Act, 189%, asking for a decision as to the 
duty chargeable on a security bond given 


under O. XLI, r. 5 of the Code of Civil 
Procedure, 


It appears that proceedings for the exe- 


cution of a decree for the Tecovery of pos- 
session of immoveable property were pend- 
ing in the Court of the Subordinate Judge 
of Muttra. The judgment-debtor applied 
for stay of execution pending decision of 
an appeal to 


ordinate Judge ordered the execution to 


be stayed under O, XLI, r. 5, sub-r. 2 upon’ 


the condition that the judgment-debtor 
should furnish’ security for the due per- 
formance of such decree or order as might 
ultimately be binding upon him. The 
judgment-debtor accordingly produced a 
surety who executed the instrument in 
question, hypothecating his property in 


jJavour of the Subordinate Judge of Muttra,: 


for the benefit of the decree-holder, as 
security for any lors that the latter might 
sustain, up to a limit of Re, 4,000 owing to 
avy default of misconduct on the part of 
the judgment-debtor, 

The question is what stamp duty is 
chargeable on this instrument, . 


As the instrument is clearly a “mortgage” 


deed” as defined in s. 2, cl. (17) vf the 
Indian Stamp Act, itmust be chargeable 
either under Art. 40 of the First Sche- 
dule as a ‘‘mortgage-deed” or else under 
Art. 57 &æ a “mortgage deëd executed 
by a surety to secure the ‘due performance 
of à contract.” No other Article has been 
suggested as possibly applicable, 

The Board of Revenue are of opinion 
that Art. 40 is applicable but three 
learned Judges of the Ohief Court of Oudh 
have recently held that a similar security 
bond furnished under OQ. XLI, r. 6 was 
chargeable under Art. 57, Stamp Reference 
No. 2 of 1927 decided on the sth December, 
1927 [Lal Harihar Partab Bakhsh Singh v. 
Bisheshar Bakhsh Singh (DJ. So far 
as liability to stamp duty is concerned 
there seems to be no distinction between 
a bond under O. XLI, r. 5 and a bond 
under O. XLI, r, 6. 

The instrumentin question ig no doubt 
& mortgage-deed executed’ by asurety and 
it was no doubt executed to discharge the 
liability of a third- person in case of hig 


(1) 107 Ind. Gas. 553; 5'0, W.N. 15; A. E R; 1928- 


Oudh 143; 3 Luck, 298, 


Inthe matter of Tanat tai. 


the High Court. The Sub- 


131 i 0. 1631 
default, but the question is whether it can 
be held to have been executed “to secure ” 
the due performance of a contract” within 
the meaning of Art, 57. 

The “contrast” mentioned in Art. 57 
obviously cannot mean the contract of the 
surety himself but must refer to the con- 
tract of some other person. The learned 
Judges of the Chief Court held (in the 
case mentioned above) that the instrument 
was executed to secure the due performance 
of a contract between the Court, which 
paesed the order under O. XLI, r.6 and 
the decree-holder. On that view the con- 
tract, to secure the due performance of 
which the instrument was executed in the 
present case, was a contract between the 
Subordinate Judge of Muttra and the 
judgment-debtor. With due deference to 
the learned Judges of the Chief Court of 
Oudh we are unabie to accept their view. 

In the first place, we sre unable to hold 
that there was any such agreement between 
he Subordinate Judge and ths judgment- 
debtor as could amount toa contract. No 
agreement was expressed. The .Subordi- 
nate Judge merely passed an order that 
execution be stayed upon security being 
furnished, The ‘transaction purported to 
be an order, and not an agreement or con- 
tract. In the Oudh case Wazir Hasan, J., 
admitted that “there was no contract float. 
ing on the surface,” but held that “there is 
always an implied contract in caces of this 
nature.” He considered that as the decree- 
holder requested the Court to deliver 
Possession, and. the Oourt agreed to deliver 
possession, provided that a decree-holder . 
agreed to do certain things in certain 
events, and providéd further that he fur- 
nished security for the due’ performance 
of the same, and as the decres-holder 
accepted the conditions and did what was’ 
required of him, therefore, there was an 
implied contract between the Gourt and 
the decree-holder. 

It may be conceded that there was in 
substance, although not in form, an agree- 
ment in the present case between the Sub- 
ordinate Judge and the judgment-debtor 
that execution should be stayed upon 
security being furnished but, in our opinion, 
the agreement does not amount to 8 con- 
tract, An sgreement amounting to & con- 
tract must be entered into by the parties 
with the object of creating a contractual 
relation between themselves. In the pre- 
sent case we think it can safely be held 
that neither the Subordinate J udge nor the 
Judgment-debtor contemplated. that their” 
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negotiations should result in a contract 
between themselves. The object which the 
‘jJudgment-debtor had in view was to secure 
an order from the Oourt siaying execution 
ofthe decree. The Court in the exercise 
of its discretion thought fit to grant the 
application for stay upon being satisfied 
that the interests of the decree-holder would 
be adequately safeguarded by the instru- 
ment of security. The parties certainly 
did not purport to enter into a contract 
with each other and, in our opinion, they 
never contemplated the creation of any 
contractual relation between themselves, 
Moreover, in our opinion, they did not in 
fact enter into any contract either express 
or implied. 

It has been argued by the learned 
Government Advocate that there could ba 
no contract between the Court and the 
judgment-debtor on the ground that 
contracts can only be entered into between 
.two or more “persons” and the Oourt is not 
a juridical “person” and cannot be sued 
and is, therefore, incapable of entering into 
acontract. He relies upon certain observa- 
tions of their Lordships of the Privy 
Council in the case of Raj Raghbar Singh 
v, Jat Indra Bahadur Singh (2). This argu- 
ment does not appeal tous. In the present 
case the Court passing the order was the 
Subordinate Judge of Muttra. Thera 
would be no doubt be obstacles to suing 
him upon the alleged contract but wa see 
no reason to suppose that the Subordinate 
Judge of Muttra would be incapable of 
entering into a Contract on the ground 
that heis nota “person”. If he is not a 
“person” then we would observe, in passing 
that the instrument which forms the sub- 
ject-matter of the present reference would 
be inoperative because it purports to 
hypothecate property in favour of tha 
Subordinate Judge of Mattra. Property 
can only be transferred toa “person” soit 
the Subordinate Judge of Muttra isnot a 
person the instrument would be inopara- 
tive. We see nothing in the ruling refer- 
red to which lays down the proposition 
that a Subordinate Judge is not a “person” 
since their Lordships of the Privy Council 
do not suggest that a security bond hypo- 
thecating property in favour of a specified 
officer of the Court would be invalid. 

The main ground upon which we hold 
that the transaction between the Subordi- 
nateJudge and the judgment-debtor did 

(2) 55 Ind. Cas, 550;42 A.158 at p. 167; 22 0. G, 2125 


6 O. L.J. 682; 38 M.L, J. 302; 18-A. L. J. 263; 22 Bom- 
L. R. 521; 13 L, W. 82; 46.1, A. 228 (P.O), 
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not amount to a contract is that an agree- 
ment is not a contract unless it is enforce- 
able by law. We presume that the word 
“contract” in Art. 57 is used in the sense 
of a contract es defined in s. 2 (h) of the 
Indian Contract Act, 1872. Woe think it is 
clear that the alleged agreement between 
the Subordinate Judge and the judgment- 
debtor would not be enforceable by law. 

Supposing the Court passes an orderfor 
stay of execution upon furnishing security 
under O. XLI, r. 5 ex parte and supposing 
the judgment-debtor furnishing the security 
required. If the decree- holder subsequent- 
iy appears and induces the Oourt to set 
aside its ex parie order, and to refuse stay 
of execution after hearing the decree- 
holder’s objections, would it then be pos- 
sible for the judgment-debtor to institute 
a suit against the Subordinate Judge 
claiming specific performance of the “con- 
tract” entered into between the Subordinate 
Judge and himself or claiming damages 
for breach of the said contract? In our 
opinion auch a suggestion would be pre- 
posterous, 

Then again it is open to a Oourt which 
has passed an order for stay of execution 
under ©, XLI,r. 5 to set aside or modify 
its own order by, way of review. This is 
another indication that the Court is not 
bound by any contract sincea contracting 
party cannot rascind or modify a contract 
at his own discretion and without the consent 
of the other contracting party. 

Even assuming that there was a con- 
tract between the Subordinate Judge 
and the judgment-debtor the question 
arises in what manner and against whom 
the judgment-debtor could enforces the 
contract by law. 

No suit would be maintainabls for breach 
of contract against the Subordinaie Judge 
personally. Ha would be protected by the 
Jadiciel Offizera’ Protection Aci, 1850, 
which enacts that no Judge shall be liable 
to be sued in any Civil Upuri for any act 
done, or ordered to be done, by him in 
the discharge of his Junicial duty. Tris 
Act probably does not contemplate the 
protection of a Judge from a suit for 
damages for braach of contract but the 
language of the Act appears to us sufficicnt- 
ly wide to grant protection even against 
a suit of that nature. 

If the judgment-debtor instituted his 
suit against the Secretary of State in 
Council on the ground that the Subordi- 
nate Judge contracted on behalf of the 


_ Secretary of Statein Council, he would-be 
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met with the objection not merely that 
the Subordinate Judge did not purport 
to enter into any contract on behalf of 
the Secretary of State, but also with 


the objection that a Judge acting 
judicially has no authority to enter 
into a contract enforceable against 


the Secretary of Stste. The powers and 
duties conferred or imposed upon Civil 
Courts are set forth in great detail in 
the Code of Oivil Procedure. We find 
no provision in that Code, or in any other 
Statute, empowering a Judge to enter 
into a contract with a litigant on behalf 
of the Secretary of State. ‘he Courts are 
given statutory powers to pass decrees and 
orders and to perform certain acts but not 
to enter into contracts. 

The Subordinate Judge on his part can no 
doubt enforce his order against the judg- 
ment-debtor as an order but he could not 
enforce performance against the judgment- 
debtor in the manner prescribed by Jaw 
for enforcing a contractual obligation. 


We conclude, therefore, that the Sabor- 
dinate Judge and the judgment-debtor 
did notin fact enter into any contract and 
did not purport'to enter into any contract. 
Even if it be assumed that they entered 
into an implied agreement it was not 
such an agraement as would be enforceable 
by law and, therefore, it would not amount 
to a contract. 


We hold that the instrument in question 
was not exscuted to secure the due per- 
formance of a contract and, therefore, 
Art. 57 will not apply. It follows that 
duty will be chargeable under Art, 40, 
which is the only other Article that could 
be applicable, 


No rulings on the question at iasue have 
been referred to us, other than the ruling 
of the Chief Oourt of Oudh mentioned 
above, but the learned Government Ad- 
vocate has referred to the opinion of two 
learned Judges of the Bombay High Court, 
Mulla and Pratt, JJ.,in their Oommentary 
on the Indian Stamp Act (1924 Edition at 
page 376) They submit their opinion 
that mortgage-deeds executed by way of 
security under O. XLI, rr. 5, 6 and 10 of 
the Code of Oivil Procedure, being by 
persons not parties to the suit would not 
be liable to Oourt-fee but would be liable 
to stamp duty under Art. 40, This expres- 
sion of opinion is of course (as has been 
observed in the Oudh ruling) in no sense 
authoritative, but as expressing the opinion 
of two learned Judges of a High Court-it 
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is entitled to some consideration and it 
supports the view which we have taken. 
Let a copy of thisjudgmentbe submitted 
to the Board of Revenue. 
A. Order accordingly. ' 


"am 


ALLAHABAD HIGH COURT, 
ExzooTion Sgconp APPrar No, 1051 - 
oF 1929, 
Dezember 10, 1930. 
Present :—Mr. Justice Sen and 
Mr. Justice Bennet, ‘ 
RUPAI RAI anv orases—DrornE HOLDERS 
—APPRLLANTS 
versus 
MURAT TEWARI—J vpaemenr-Desrors— 
— REBPONDHNTS, 

Limitation Act (IX of 1908}, Sch. I, Art. 182(5)~— 
Execution of decree—Limitation—Application filed 
merely to keep decree alive, whether saves limitation, 

A decree-holder or a person applying for execution 
ofa decree is not called upon to satisfy the Court 
that a previous application for execution or for some 
step-in-aid of execution from which he seeks to reckon 
the period of limitation for his next application had 
been made with a genuine intention of obtaining ex- 
ecution of his decree if reasonably possible and that 
he did not abandon the proceedings except upon a 
genuine belief that it would not be reasonably possi- 
ble to obtain execution. Itis netopen to the execu- 
tion Court to go into the question of the bona fides 
of the application for execution. If the application 
purports tobe one for execution and fulfils the re- 
quirements of O. XXI, r. 1], Civil Procedure Code, it 
isa good and valid application and is operative for 
the purpose of saving limitation,it being immaterial 
whether the decree-holder was anxious to have im- 
mediate execution or merely wanted to make this ap- 
plication with a view to keephis decree alive. [p. 679, 
col. 1. 

adaha Co, Lid. v. Sita Ram Dubey (2), followed. 

Sheo Prasad v. Naraini Bai (1), not followed. 

Execution second appeal irom iue deci- 
sion of the District Judge, Gorakhpur, 
dated the 21st March, 1929, 

Messrs. U. S. Bajpat and S. B.L. Gaur, 
for the Appellants. 

Mr. Krishna Bahadur (for whom Mr, Sri 
Narain Rai), for the Respondent. 

JUDGMENT.—This is an appeal by 
the decree-holder arising out ofan applica- 
tion for execution of a decree, dated i5th 
May, 1924. 

On the 18th of March, 1921, a decree was 
paseed in favour of Rupai Rai and others 
from the Court of the Subordinate Judge of 
Gorskhpur in Suit No. 126 of 1920. This 
decree was upset on appeal by the lower 
Appellate Court on the 7th of April, 1922. 


There was an appeal to this  Oourt which 
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. reversed the lower Appellate Court and ra- 
stored the decree of the trial Court on the 
15th May, 1924. The present application is 
for the execution of the decree, dated 15th 
May, 1924, affirming the original decree. 

. The first application for execution was 
made on the 30th April,1927, but was struck 
off for default of prosecution on the 6th 
June, 1927, The second application which 
has given rise to the present appeal was 
made on the 5th of December, 1927. It was 
contended by the judgment-debtors that 
the application, dated the 30th April, 1927, 
was not a bona fide application and, there- 
fore, could not be treated as an application 
in accordance with law or asa step-in-aid 
of execution under Art, 182 of the Limita- 
tion Act. This plea’ was repelled by the 
Oourt of first instance but was accepted 
by the lower Appellate Court on the 
authority of Sheo Prasad v. Naraini Bai 
(1). The decree-holder was appesled to 
this Oourt. We are of opinion that the 
appeal ought to be allowed. The matter 
is concluded by a decision of this Court in 
Kaystha Co, Ltd. v. Sita Ram Dubey (2) 
in which it washeld that a decree holder 
or a person.applying for execution of a 
decree is not callei upon to satisfy the 
Court that a previous application for exe- 
cution or for som; stèp in-aid of execution 
fron which he sesks ta reckon the period 
of limitation for his nextapplication had 
basen made with a genuine intaation of 
obtaining execution of his decree if raason- 
ably possible and that he did uot abandoa 
the proceedings except upon a genuine 
belief that it would not ba reasonably 
possible to obtain exacution. I; is not open 
to the execution Court to go into the ques- 
tion of the bona fides of the application for 
execution. Ifthe application purpor:s to 
be one for execution and fulfils the regire- 
ments of O. XXI, r.j1],Civil Procedure Oode, 
it is 2 good and valid application and is 
operative for the purpose of saving limita- 
tion, it being immaterial whether the 
decree-holder wasanxious to have immedi- 
ate ex3cution or merely wanted to maka this 


application with a view to keep his decree 


alive. We allow this appeal,s3t aside the 
order of the lower Appellate Court and 
restore that of the Court of first instance, 
The parties should bear their own costsin 
the Courts below. The appallant is entitled 


(1) 90 Ind, Cas, 938; 24 A. L, J.137; A. I. R, 1926 All, 

95:48 A. 468. 
(2) 118 Ind; Oas, 17; (1929) A, L. J. 938; A. L R.1929 

All. 625. i 
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to have his costs of this appeal which will 
include Counsel's fees on the higher scale, ` 


A. ` Appeal allowed, ' 


ALLAHABAD HIGH COURT. 

Sxoonp Orvin APPEAL No. 1428 or 1929. 

January 8, 1931, 
Present :—Mr. Justice Boys. 
Mufti MOHAMMAD BAQAR AND ANOTHER 
—PLAINTIFF3—APPELLANTS 
versus 
NAMWAR SINGH AND OTHERS— 
DREENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Cross- 
suits—Appeal from one decree alone—Res judicata 
Tests. 

Where there are two decrees arising out of two 
suits heard together and raising the same questions 
and only one of such decrees is appealed against, 
the Appellate Court can proceed with the hearing of 
the appeal if there is nothing prejudicial tothe ap- 
pellant inthe decree from which no appeal is pre- 
ferred which isnot raised and cannot be set right 
ifthe appeal which has been preferred succeeds, 
The ultimate rights of the parties in such a case must 
be adjusted and regulated according to the final 
decision of the last Court of Appeal. [p. 681, cols. 


2 

eee v. Bhola (2), followed. 

Zaharia v. Dibia (|), explained. 

Second appeal from a decision of the 
Subordinate Judge of Jaunpur, dated the 
29;h July; 1929. 

Mr. M.'Mahmudullah, for the Aopellante, 

Messrs. A. Sanyal and Kedar Nath Sinha, 
for the Respondents. 


JUDGMENT. —This appeal arisas out 
of a suit for redemption—two other suits for 
redemption by other plaintifa having 
been also filed and tried along with ths Suit 
No, 289 of 1923 ous of which this appeal 
arises. It will be necassary to state the 
facts with precision. Maula Koeri owned a 
fixed rate and ocsupansy tenancy, He died 
and hiswidow Musammat Jamuni executed 
a usufructuary mortgage on 23rd October, 
1905, in favour of one Ramlal. On Musam- 
mat Jamuni's death there were three claim- 
ants to the property, firatly, Bishnath Koeri, 
who claimed to be a daughter's son of 
Mula Koeri, secondly, Sukhu Koeri, who 
claimed to baa collateralof Mula Koeri, 
and thirdly, the zemindars who claimed 
that the property had lapsed to them. None 
of these three claimants thought fit to en- 
deavour directly to establish his claim to 
the property. Each of them decided to 
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secure his position, if possible, by filing a 
guit to redeem the mortgage. All three ac- 


cordingly - filed ¿separate suits against the — 


heirs of Ramlal, the mortgagee—thoge heirs 
being defendants Nos, | to 7. 
“ The first suit to be filed in point of time 
was Suit No. 289 of 1928 filed by the zemin- 
dars who claimed that the property had 
lapsed to them. It was no doubt by way 
of answer to this suit that. frst Sukhu Koeri 
and then Bishnath Koeri filed similar suits 
for redemption, Nos. 322 of 1928 and 442 of 
1928 respectively. In each suit the heirs of 
Ramlal were the only original defendants. 
These three suits were consolidated by 
bringing ail the parties on the record of 
each separate suit on to the record of both 
the other suits. There was one trial...the 
evidence being taken in Suit No. 289. Judg- 
ment was delivered in Suit No. 289 and 
copies of the judgment were placedson the 
records of Suits Nos. 322 and 442—those 
copies, of course, being in efect and law 
judgments in those cases. 
. There followed separate decrees in each 
of the suits the decree in No. 289 decreeing 
_ the suit without any reference to the other 
suits or the decrees in those suits: and 
similarly in the Suits Nos. 322 and 442 there 
“were decrees dismissing those cuits res- 
pectively without any reference to the Suit 
No. 289 or the decree therein. I am in- 
formed that this is the nature of the three 
decrees and Coungelon both sides agree that 
this is so. Bishnath’s Suit No. 442 having 
been decreed and the suits of Sukhu Koeri, 
No, 322, and of the zemindars, who are the 
apreliants here, Suit No. 289, having been 
dismissed, Sukhu Koeri submitted to the 
dismissal of his suit. Hishnath having had 
his suit decreed, of course, had nothing 
. further to do. The zemindars, plaintiffs in 
Suit No. 289, appealed against thedismissal 
of their suit. They did not, however, file 
any appeal against the decree obtained by 
Bishnath in Suit No. 442, and atthe hear- 
ing of their appeal the objection was taken 
that it could not be heard or judgment 
passed in their favour in view of the fact 
that there was an outstanding decree against 
them in Bishnath’s Suit No. 442 which had 
become final. The lower Appellate Court. 
the Sessions and Subordinate Judge of 
Jaunpur, accepted this contention holding 
that the case was governed by the decision of 


the Full Bench in Zaharia v. Dibia (1), and’ 


has repelled the contention cf the appellant 
that the case c3me within the principles 


(1) 7 Ind, Oas, 156; 33 A, 51; TA, L. J. 861. 
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laid down by a*later Full ‘Beneh of this 
Court in Ghansham v. Bhola (2), A careful 
perusal of both these judgments suggests to 
my mind strongly that their Lordships in 
the later case, while they did not in so many 
words overrule the decision in the earlier 
case, did very largely qualify it. While I 
recognise that it is very difficult, to my 
mind impossible, to say that the decision in 
the first case does rot govern the present 
case. J am also of opinion that the princi- 
ples laid down in the later case govern the 
present and must be taken as qualifying 
the decision in the earlier case, After refer- 
ring to the case of Zaharia v. Dibia (1) his 
Lordship the Chief Justice and the three 
other of the Judges, constituting the Bench 
said: “It, therefore, becomes - necessary 
to lay down once and for all the practice 
which should in future bind the Court, and 
to negative the general applicability of the 
tule in Zahariav. Dibia (1)”. In Ghansham 
v. Bhola (2) a plaintiff obtained a decree 
for the amount of his mortgage and -the 
sum representing interest, but asthe trial 
Court thought that the interest was very 
heavy if refused the plaintiff costs. 
The plaintiff filed an appeal against so 
much of the decree as -refused bim 
costs and succeeded in getting bis 
ecste, The defendant aleo appealed against 
the severity of the amount of interest 
allowed and he also succeeded—tbe 
jnterest being yeduced. The plaintiff, 
of course, content with the result in the Ap- 
pellate Court in his own appeal giving hin | 
coste, appealed only against the decreas in 

the defendant’s appeal reducing the amount 
of interest. It was objected at the hearing 
of the second appeal in this Court that the 
plaintiff coula not be heard in appeal here 
as he had not appealed against the other 
decree passed by the Appellate Court. This 
objection the respondent was eble to take: 
because each decree in the lower Appellate 
Court recited the wkole result, namely, the 
allowing of the costs and the reducticn of 
the interest,and it was contended that as 
in the plaintiff's decree in the Appellate 
Court there was, whether unnecessarily or 
not, an inclusion of the reduction of interest 
hecould notappeal to this Oourt against 
the decree in the defendants appeal without ` 
also appealing against the decree in his 
ownappeal, It will be noticed, therefore, 
that the two decrees in this case of Ghan- 
sham v. Bhola ‘2) were identical. In the 


(2) 74 Ind. Cas. 411; 45 A. 506; 21 A.L.d.465; A. L 
R. 1923 AH, 490(F. B.). l 
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, -bage before me they are not identical. I 
have, however, to consider not whether there 
.ig some more or less accidental difference 
in facts here and there, due to drafting for 
very few cases are likely to be on absolutely 
the same footing as to facte, but I have to 
see whether the principle in the later Fall 
Bench governs this case or not. The major- 
ity of the Judges at page 510* said : “Where 
it appears to.an Appellate.Oourt that there 
are two decrees arising out of two suits heard 
. together or raising the same question be- 
-¢ween the same parties, or arising out of two 
appeals toa subordinate Appellate Oourt, 
and only one of such decrees is brought be- 
fore it in appeal, and there is nothing pre- 
judicial to the appellant in the decree from 
which no appeal has been brought which 
is not raised and cannot be set right if the 
appeal whichhe had brought succeeds, the 
-right of appeal is not barred either by the 
‘rule of res judicata, or at all, by reason of 
his failure to appeal from the deeree which 
does not prejudice him,” It is true that 
their Lordships continued to say: “It would 
be indeed wrong for an appellant to appeal 
against a decree which did not prejudice 
him and to which he did not object, or to 
appeal against two duplicate decrees- where 
an appeal against one of them would be 
sufficient, and he is certainly under no 
obligation to do so.” It is, of course, true that 
as to the first of the alternatives stated in 
the quotation last made the decree in Suit 
No. 442 obtained by Bishnath did prejudice 
the present appellant, but it was also said 
that it would be wrong for him to appeal 
_against two duplicate decrees where an ap- 
peal against one of them would be suffici- 
ent. Itis true that here we are not dealing 
with two identical decrees but in effect the 
-case does come clearly within the principle 
of the quotation first made, All the points 
raised in Suit No. 442 were raised in Suit 
No. 289 and there is nothing prejudicial to 
the appellant in the decree in Suit No. 442 
which is not raiced and cannot be set right 
in the appeal in Suit No, 289. 
I hold, therefore, that there is nothing to 
prevent the lower Appellate Oourt from pro- 
ceeding to hear and dispose of the appeal 
from the decree, in Suit No. 289. 

As to the bearing of thedecree which it 
will make in appeal if it should turn out to 
be in favour of the present appellants, the 
plaintiffs in Suit No. 289, we have the state- 
ment of the majority of the Full Bench in 

. Ghansham v. Bhola (2) where they sey at 


*Page of 45 A.—[Hd.] 
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the bottom of page 510*: “The ultimate 
rights of the parties must be adjusted and 
regulated according to the final decision of 
the last Court of Appeal.” 

1 set aside the decree of the lower Ap- 
pellate Court and return the case for it to 
re-admit the appeal for hearing and dis- 
posal on the merits. Cosis will abide the 


result. 
Leave to appeal is asked for and granted. 
A. Case remanded. 


“*Pageok45 A [fid] TT 


pi 


ALLAHABAD HIGH COURT. 
Civin APPEAL No, 1483 oF 1928 , 
AND 
Szoonp CIVIL APPEAL No. 
1484 oF 1928. 
December 19, 1980. 
Present:—Justice Sir Shah Muhammad 
Sulaiman, Kr, and Mr. Justice Young. 
Pandit SURAJ PRASAD—Darenpant— 
APPELLANT 
versus 
OUDH BEHARI 4ND ANGTABR— 
PLaIntTIFe3—RESPONDERT3. 
Pre-emption—Joint pre-emptors— Estoppel of some, 
whether extinguishes right of others—Itvidence Act 


(I of 1872), s. 115. 


The mere fact that a co-pre-emptor isfound to have 
acquiesced in a sale before the suit and is consequent- 
ly estopped from pre-empting, does not disqualify 
the other pre-emptor who has not acquiesced in the 
same way, inasmuch as estoppel under s, 115, Evi- 
dence Act, merely operates as a bar to the suit and 
does not necessarily extinguish the right. [p. 682, 


ol, 2. 
° Tal Behari Misra v. Egeen Mohammad Hajjam (1), 
followed. 

Second appeal from the decision of the 
Additional District Judge, Oawnpore, dated 
the 15th June 1928. 

Dr, K.N. Katju, for the Appellant. 

Messrs. S.K. Dar and Krishna Murari Lal, 
for the Respondants. i 

JUDGMENT.—This is a defendant- 
vendee's appeal arising out of a suit for 
pre-emption brought by three plaintiffs, 
Oudh Behari Lal, Tapeshri Prasad and 
Mahadeo Prasad. The first two are own 
brothers and presumably members of a 
joint Hindu family. According to the 
allegations in the plaint plaintiff No. 3 is 
a co- sharer with a distinct and separate 
share of his own. The sale-deed was exe- 
cuted on 6th March, 1925. The connected 
appeal arises out of a suit to pre-empt a 
transaction which, according to the plaint- 
iffa, was evidence by a deed of gift of the 
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19th December, 1925, and a sale-deed of 
21st December, 1925, both of which were 
- registered on the same day. The claim 
was resisted on the ground that the defend- 
ant had become aco-sharer by virtue of 
this deed of gift and alsoon the ground 
that the plaintiffs had refused to purchase 
the property. The lower Appellate Oourt 
has overruled both these objections and 
. decreed the claim. 

It has held that the two deeds of Decem- 

ber, 1925, were part and parcel of one 
. transaction, viz, of sale, and that one 
single consideration was paid for both 
these transfers. This, in our opinion, is a 
finding of fact which must be accapted in 
second appeal. 
- In order to prove the refusal on the part 
ofthe plaintifis the defendants produced 
oral evidence, as also a letter (Hx. D) 
written by Oudh Behari Lal, plaintiff No. 1, 
to the vendee Suraj Prasad. As to the 
oral evidence the lower Appellate Oourt 
has found it unsatisfactory and has agreed 
with the Oourt of first instance that it 
should be rejected. As to Ex. B it is of 
opinion that it did not amount to a final 
refusal to purchase the property on the 
part of the plaintif. This 4nding is chal- 
lenged in appeal before us. 

The letter makes it quite clear that pre- 
viously the vendor had offered to sell this 
share to the plaintiff Oudh Behari Lal 
at Rs.4 per cant. but ths.plaintiff refused 
to take it and told him that he would take 
` the property if sold at the rate of Rs. 4-8-0 
percent. Hefurther informed the vendee 
that it was utterly useless to take the 
property atany rate higher than R3. 4-8 U 
per cent. and that if the vendor sold the 
property at Rs, 4-8-0 per cent. he, the plain- 
tiff, himself would teke it, A perusal of 
this letter makes it quite clear that there 
has been a refusal on the part of Oudh 
Behari Lal to take the property from the 
vendor at the rate of Rs, 4 per cent., and 
further that he clearly intimated to the 
vendee that he-would not take the property 
at any price higher than that calculated 
at therat of Rs. 4-2-0 per cent, 

In the present case the income of the 
property transferred, according to the sole 
testimony of the vendor, comes to Rs. 62-2-7 
which works out at an annual rate of less 
than Rs.4 which would make the price 
higher than what offered by the plaintiff. 
Weare, therefore, clearly of opinion that 
Oudh Behari Lal is estopped from pre-empt- 
ing this sale. 


Plaintif No. 2 is a member of a joint- 
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Hindu family and is his younger brother. 
Presumably the elder brother was the kar 4 
of the family and we think that both these 
plaintiffs are equally bound by the refusal 
of the manager to take the property. 

The case of plaintiff No. 3 stands on a 
different footing, as according to the al- 
legation in the plaint he held a separate 
and distinct share. The learned Advocate 
for the respondents has relied on the case 
of Lal Behari Misra v. Eqeen Mohammad 
Hajjam (1), for the proposition that the 
mere fact that a co-pre-emptor is found to 
have acquiesced ina sale before the suit 
and is consequently estopped from pre-smpt- 
ing, does not disqualify the other pre-empt- 
or who has not acquiesced in the same 
way. On behalf of the appellant it is urg- 
ed that on the principle embodied in s. 15 
of the Agra Pre-emption Act the right to 
preempt was extinguished by virtue of 
this refusal, and that accordingly Oudh 
Behari Lal had no right of pre-emption at 
the time when the suit was filed, withthe 
result that under s. 21 of the Act the 
third plaintiff had also lost his right. 

It is not necessary fcr us to consider the 
effect of the statutory provision of e, 15 of 
the Act as to the extinction of the right of 
pre-emption on failure to reply toa notice 
served unders. 14. But as to estor p>] under 
s. 115 of the Indian Evidenco Act, it 
seems to us that an estoppel merely oper- 
ates as a bar to the sit, and does not 
necessarily extinguish ihs right. Tne right 
of pre-emption existed, but tne remedy was 
barred. In the case quated above the 
Bench took the view that the expression 
"persons having a right to preempt” ap- 
plies to that class of proprietors who are 
referred to ing. 11 and 8, 
being entitled to exercise the righi of pre- 
emption, and would not necessarily include, 
a person who could not enforce his right 
on account ofthe principle of estoppel. 

We see no reason to take a contrary 
view, particularly as this view is in ac- 
cordance withthe rule which was in force 
previous tothe Act. The result, therefore, 
is that the suit of the plaintiffs Oudh 
Behari Lal and Tapeshri Prasad stands 
dismicsed with costs in all Oourts in favour 
ofthe defendant. But the claim of the 
pleintifi Mahadeo Prasad for the entire 
property stands decreed with costs in all 
Oourts. In wither event the costs will 
include fees on the higher scale, 

In case there is any doubt as to any por- 

iS 


(1) 97 Ind. Qas. 340; A, I. R. 1926-All, 722, 
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tion of theamount already deposited hav- 
ing belonged to the two plaintifis whose 
suit stands dismissed, we allow one month's 
‘time from this date to Mahadeo Prasad to 
make the deficiency good by the deposit of 
the additional amount necessary. 
A. Decree modified. 


ALLAHABAD HIGH COURT. 
Segons O1vin, APPEAL No. 1581 or 1927. 
December 6, 1929. 

Present: —Justice Sir Shah Mohammad 
Sulaiman, Kr., and Mr. Justice 
Kendall. 

Pandit RAM CHARAN—P anti FF— 
APPELLANT 
versus 
MATHURA PRASAD ano anoTHaR— 
DEranDants—ResponpentTs. 

Limitation Act (IX of 1908), Sch. I, Art. 10—Sale 
of undivided share in zemindari—Suit for pre-emp- 
tion—Limitation—Share, whether capable of physical 
possession. 

A fractional undivided share ina zemindari cannot 
be owned and possessed separately and is, therefore, 
not capable of physical possession within the meaning 
of Art. 10, Limitation Act, and such a share cannot 
become one capable of physical possession merely 
because a lease of it for a fixed period has been 
granted. 

Batul Begam v. Mansur Ali (1), Batul Begam v. 
Mansur Ali Khan (2) and Umrao Beg v, Mukhtar Beg 
(3), referred to. 


Second appeal from the decision of the 
Additional Subordinate Judge, Banda, 
dated the 22nd June, 1927. 

Madho 


Dr. M, L, Agarwala and Mr. 
Achari Rawat, for the Appellant. 

Eri Shira Prasad Sinha, for the Respond- 

my UDGMENT.—This is a plaintiff's 
appeal arising out of a suit for pre-emption. 
The suit was instituted more than one year 
‘after the registration of the deed of sale 
and the only question that arises for 
consideration in appeal is one of limitation. 

The property sold consisted of a two- 
pies undivided share out ofa 4-pies share 
which constituted Khewat No, 1 owned by 
Nathoo and Dasaiyan. Nathoo alone has 
sold his two-pies share to the vendee. 
The interest sold is obviously a fractional 
undivided zemindari share. Such an un- 
divided share cannot be owned and possess- 
ed separately and ie, therefore, not capable 


of physical possession within the meaning 
“of Art. 10 of the Limitation Act, - 


SHORETARY OF STATE FOR INDIA V, FIRM HARNARAIN BENGAL OHAND, 


683 


This point is quite clear from the Faull 
Bench case of Batul Begam v, Mansur Ala 
(1) which was affirmed by their Lordships 
of the Privy Council by a judgment report- 
ed as Batul Begam v. Mansur Ali Khan (2), 
The same view has been followedin Umrao 
Beg v. Mukhtar Beg (8). The learned Ad- 
vocate for the appellant argues that be- 
cause the 2-pie share had been leased for 
five years to a lessee Har Prasad, who was 
collecting renta for the shares from the 
tenants separately, the property became 
capable of physical possession. We are 
unable to accept this contention as it is 
difficult to ‘understand how the undivided 
share, which was incapable of physical 
possession, would become one capable of 
physical possession merely because a lease 
of it for a fixed period has been granted. 

It is unnecessary to consider in this case 
the further question whether interest in 
the property capable of physical possession 
when once leased out becomes incapable of 
physical possession, 

The appeal is dismissed with costs in- 
cluding in this Oourt fees on the higher 
ta: 

Appen AN 

03204. 315; A.W. N, , (1898) 61 (E. 

(2) 24 A. 17; nes a B56. W. N. Paks: 8 Sar, 133; 


3 Bom. L. R. 7 i 
(3) 50 Ind. Gas Só; 17 A. L. J. 269. 


ALLAHABAD HIGH COURT. 
Oıvru Reviston No. 373 oF 1930, 
January 20, 1931. 
Present:—Mr. Justice Sen, 

Tan SEORETARY or STATE Por 
INDIA ın OOUNCIL —APPLIOANT 
versus 
Frem HARNARAIN BENGAL CHAND 
BILANGANJ AGRA—OppositEe PARTY, 

Railways Act (IX of 1890), s. 99 (2)—Sale of goods— 
Omission—V alidity of sale— Local newspaper’, mean~ 
ing of. 

A Railway Company putting up goods for sale 
under s. 55 (2), Railways Act, must publish a notifica- 
tion of the intended auction in one or moreof the 
local newspapers as providedinthe saidclause and 
if this condition is not complied with no valid sale 
could take place. [p. 684, col. 2.] 

The expression ‘local newspaper’ in the said clause 
means answspaper issuedfrom the locality and not a 
newspaper which is merely read at the locality, 
[ibid.] 

Oivil revision against the decree of the 
Judge, Small Cause Court of Agra, gatel 


the 31st May, 1930. 
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Mr, U. S. Bajpai, for the Applicant. 
Mr. S. N. Seth for the Opposit Party. 
IUDGMENT.—This is an application 
for revision of the order of the learned 
Judge of the Court of Small Causes at 
Agra, dated the 31st of May, 1930, allowing 
‘the plaintiffs’ claim against the defendant- 
-applicant for Rs. 170. 
` Two waggonus of coal were despatched 
from Musanda by a Oolliery Company to a 
firm at Agra carrying. on business under 
‘the name and style of Krishna Ica Factory. 
The Railway receipt was endorsed by the 
consignee in favour of Har Narain-Bengal 
Ghand, who are the plaintiffs in the action. 
The plaintiffs’ claim against the Railway 
Company was founded upon tort. They 
alleged that the Railway Company did not 
deliver the goods to the consignee and 
unlawfully sold the goods to a third party 
without any statutory powers. 

The goods were consigned from Musanda 
on or about the 6th of March, 1929, and 
reached Agra on the 13th of March. No 
notice of the arrival of the goods was sent 
by.the Railway Oompany to the consignee. 
One of the questions in controversy in the 
case is-as to whether the Railway Oompany 
was bound under the Statute to give notice 
of‘ the arrival of the goods immediately on 
the date ofits arrival. The goods appeared 
to have been unloaded by the consignee, 
but they were not removed from the 
Railway premises, This, however, is a 

point which the finding of the learned 
Judge is by no means very clear. On the 
16th of March, 1929, the Railway Company 
asked the Krishna Ice Factory to remove 
the goods and to pay certain charges, A 
protracted correspondence followed, The 
Krishana Ice Factory did not pay either 
the Railway freight or the wharfage claim- 
ed. Theresult of it was that the Railway 
Company sold the goods at auction on the 
29th of June, 1929, for Rs. 320. The present 
suit was instituted against the Railway Oom- 
pany for recovery of the value of the goods 
so cold and Rs, 6 for the costs of the 
notices of correspondences etc. The learn- 
ed Judge of the Court of Small Causes has 
` decreed the claim. It is contended that 
the learned Judge has misconceived the 
nature of the powers possessed by the 
Railway Company and has misapplied the 
‘law to the case in hand, Reliance has been 
strongly placed upon s. 55 (2) of the Indian 
Railways Act (IX of 1890) which runs thus:— 

“When any animals or goods have been 
detained under sub-s. (|), the Railway Adm- 
inistration may sell by public auction, in 
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thecase of perishable goods at once, and 
in the case of other goods or of animals on 
the expiration of at least fifteen days’ notice 
of the intended auction, published in one 
or more of the local newspapers, or where 
there are no such newspapers, in such 
manner as the Governor-General-in- Council 
may prescribe, sufficient of such animals or 
goods to produce a sum equal to the charge, 
and all expenses of such detention, notice 
and sale, including, in thecase of animals, 
the expenses of the feeding, watering and 
tending thereof.” The Railway Company 
prior to putting up the goods forsale ought 
to have published a notification in terms of 
this provision in one or more of local news- 
papers. For some reason or other which 
has not been explained, the notification was 
not published in any one of the newspapers 
of Agra. It was published in the “Bengali” 
of Oaleutta and in the ‘Variman” of Oawn- 
pore. Clearly, therefore, there was no com- 
pliance with the terms of this section. The 
Railway Company, not having fulfilled one 
of the conditions no sale of the goods 
could validly take place. The claim of the 
plaintiff against the Railway Company was, 
therefore, wall-founded. Mr. Uma Shankar 
Bajpai for the Railway Company contends . 
that “local newspaper” means any news- 
paper which is read at Agra. It is not 
improbable that the two newspapers in 
which the notification was published are 
read at Agra, but there is no evidence 
forthcoming in the case. But I am not 
prepared to accept the interpretation put 
by Mr. Bajpai. By “local newspaper” I 
understand a newspaper which is issued 
from the lccality. 

The result is that this application fails. 
It is accordingly dismissed with costs, 

4. Application dismissed. 


ALLAHABAD HIGH COURT, 
Civin AppHat No. 86 oF 1926. 
June 27, 1230. 
Present :—Mr. Justice Young. 

In the matter of Tas DEHRA DUN 
MUSSOORIE ELECTRIO TRAMWAY 
OOMPANY LTD. 

Companies Act (VII of 1913), s. 280—Winding-up 
—Claim for moving and rent of Government Telephone 
lines and charge Yor trunk calls—Priority—‘Revenue, 
taxes, cesses and rates, meaning of. 

The rent of the Government Telephone lines-and 
also the charge for trunk calls are the income of: the 
Government, and, therefore, must be taken to be 
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“revenue ” within the meaning of s. 230 (a) of the 
Companies Act and are payable in priority to 
all other debts ofa Company in liquidation if they 
had become due and payable within 12 months of the 
date of the winding-up order , 

But aclaim for the cost of moving telephone lines 
being a claim for work and labour done, cannot come 
within the’ words‘ revenue, taxes, cesses and rates” 
in s." 230, Companies Act, and is not payablein priori- 


ty. : 

Mr. U. S. Bajpai, for the Applicant. 

Mr. Bhagwati Shankar, for the Opposite 
Party. 

JUDGMENT.—In this liquidation the 
Official Liquidators filed a list of creditors 
for the approval of the Court. Item No. 11 
was a claim by the Telegraph Department 
of the Government for Rs. 1,527-9-10 for the 
costs of moving telephone lines, rent of 
telephone lines, telaphone bill etc, The 
Telegraph Department claimed that this 
amount should be paid in priority to the 
others debts of the Company in liquidation. 
Notices were iesued to the Telegraph 
Dsparitment and tothe Government Advo- 
cate to show caus3 why this claim or any 
part of it should be paid in priority. The 
learned Government Advacate has appeared 
for the Telegraph Department and Mr. 
Bhagwati Shankar for the Company in 
liquidation, This matter is governed by 
8.230 of the Indian Oompanies Act, which 
reads as follows :—“In a winding-up there 
shall he paid in priority to all other debts— 
(a) all revenue, taxes, cesses and rates, 
whether payable to the Orown or toa local 
authority, due from the Oompany at the 
date hereinafter mentioned and having 
become dueand.payable within the twelve 
months next-before that date.” The date 
hereinafter mentioned is the date of the 
winding-up order. It is admitted by the 
Government Advocate that a portion of 
the claim amounting to Rs. 192 is clearly 
outside the scope of s. 230, as it became 
‘due and payable over 12 months next before 
the date of the compulsory order. As 
regarda the portion of the claim which is 
for moving telephone lines, I am of 
opinion that this either cannot come within 
the section. The amount claimed for this 
isfor work and labour done and cannot 
come within the words ‘revenue, taxes, 
cesses and rates. There is an item for 
rent of telephone lines and cost of a trunk 
call amounting in all to Rs. 481-5, which 
became payable within the 12 months next 
before the date of the compulsory order, 
The question is whether thie amount comes 
within the meaning of the words in s. 230, 
16 clearly does not come within the meaning 
of the ‘words ‘taxes, cesses and rates,” 
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These have all a specialised meaning and 
could not be heldto include rent of tele- 
phone lines. In my opinion this amount 
would become unaer the heading of the 
word ‘revenue’. In Warton’s Law Lexicon, 
13th Edition, the definition of the revenue 
is stated to be “income, annual profit 
received from land or other funds; also the 
profits or fiecal prerogatives of the ‘Orown”. 
In Murray's dictionary ‘revenue’ is ssid to 
be ‘Return, yield, or profit of sny lands, 
property, or other important source of 
income.” Iis. 230 kad read “All taxes, 
cess s, rates and other revenue,” it is clear 
that the word ‘revenue’ would have kad to 
be read ejusdem generis with the preceed- 
ing worde. But in this section ‘revenue’ 
comes first and, therefore, the meaning of 
‘revenue’ must not necessarily be taken to 
the ejusdem generis with the words that 
come after it, It isto benoted thet in the 
equivalant section of the Companies Act of 
lyzy¥ in England the word ‘revenue’ is uct 
used abal. Section 264 of the English 
Act is confined to all cesses, taxes, land- 
tax property or income-tax, I am aatiefied 
tbat ‘revenue’ in this case means income, 
It is perfectly clear that the rent of the 
Government Telephone lines and also the 
charge for trunk calls is the income of the 
Government, and, therefore, must be taken 
to be ‘revenue’ within the meaning of s. 230 
(a) of the Indian Companies Act. I order, 
therefore, that priority be given to the 
amount of Rs. 481-5 in the winding up of 
this Oompany. Itistobe noted that as far 
as the Dehra Dun Electric Tramway Oom- 
pany is concerned, the point raiged to day 
is merely an academic one. There are I 
am informed, sufficient funds to meet all 
the debts of the Company, whether they 
have to be paid in priority or not, and, 
therefore, the whole of this claim by the 
Telegraph Department will eventually be 
met. 


A. ` Order accordingly 
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. ALLAHABAD HIGH COURT. 
First Orvin Arrear No. 29 or 1929. 
December 18, 1929. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet. 

BASANT LAL AND OTBERS—PLAINTIFFS 
—APPELLANTS 
versus 
BHAGWATI PRASAD AND OTHERS 
—Derenpants— RESPONDENTS. 

Agra Tenancy Act (III of 1926), s. 87—Suit for 
paration of grove and damages—Jurisdiction of Civil 

ourt. 

The plaintiffs brought a suit for partitionof a 
grove holding betweenthem and the defendants 
alleging that each party was in possession of a share, 
‘Further, the plaintiff alleged that in April, 1926, the 
defendants did notallow the plaintiffs to remove the 
fruits and wood of the grove and put the plaintiffs to 
aloss of Rs 80 and the plaintifis claimed Rs. 80 as 
damages. The suit was instituted after the passing of 
the Agra Tenancy Act of 1926 : 

Held, (1) that the Civil Court had no jurisdiction 
to grant the relief of partition of the grove as it was a 
matter for the Revenue Court under s. 37 of the Agra 
Tenancy Act, 1926; 

(2) that as thecause of action for damages arose 
before the Act of 1926 came into force the Civil Court 
had jurisdiction to entertain the claim for damages. 

Abdul Hakim v. Mukarram Ali (1), followed. i 

First appeal from an order ofthe Addi- 
tional Subordinate Judge, Allahabad, dated 
the 24th November, 1928. 

Mr. Haribans Sahai, for the Appellants. 

Mr. S. D. Sinha, for the Respondents. 


JUDGMENT.—This isa first appeal 
from order brought by the plaintiff against 
an order of the lower Appellate Oourt re- 
turning their plaint for presentation to the 
proper Court. The plaintifis brought a suit 
for partition of a grove holding between 
them and the defendants alleging that each 
party was in possession ofa share. Further 
the plaintiff alleged that in April 1926 the 
defendants did not allow the plaintiffs to 
remove the fruits and wood of the grove 
and put the plaintiffs to a loss of Rs. 80 and 
the plaintifis claimed Rs. 80 damages which 
was allowed by the Court of first instance. 
No objection as to jurisdiction was taken 
in the trial Court, but the question was 
raised in the Court of first appeal that the 
suit should have been brought in a Revenue 
Court Section 37 of the Agra Tenancy 
Act (Act III of 1926) provides for a suit for 
division of tenancies, Accordingly we 
agree with the lower Appellate Oourt that 
the relief of partition of this grove is a 
matter for the Revenue Oourt. 

But in regard to the relief for damages, 
the cause of action isalleged to have arisen 
in April 1926, i e., before Act III of 1926 
came into force, which wason 7th Septem- 
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ber, 1926. It has been held in Abdul Hakim | 
v. Mukarram Ali (1) that a suit lies in the 
Civil Courts for damages for dispossession 
if the cause of action arose before Act III of 
1926 cameinto force. Sufficient provision 
is now made under s. 99 ofthat Act for 
damages for dispossession and accordingly 
a- suit would not lie in a Civil Court in that 
case, But inthe present case the suit does 
lie in the Oivil Court. 

Accordingly, we allow this appeal to this 
extent that wereturnthe record tothe lower ' 
Appellate Court with directions to admit 
it and to dispose of the appeal inregard to 


‘the decree granted ty the Munsif for 


damages to the extent of Re. 80. We also 
direct the lower Appellate Court to allow 
the appeal of the defendant in regard to 
the relief of partition granted by the Court 
of first instance. as that relief cannot be 
granted by a Oivil Court for want of juris- 
diction. Costs in this Court will be pro- 
portionate to the success and failure of the 
parties. The costs of theCourt below will 
be in its discretion. 

A. Appeal allowed in part. 

(1) 124 Ind, Cas. 478; (1929) A. L.J. 1178; A.I. R. 
1930 All, 158; 14 R. D, 106. 


' ALLAHABAD HIGH COURT. 
Sgoonp O1vIL APPEAL No, 1366 oF 1930, 
December 10, 1930: - 
Present :—Mr. Justice Sen and 
Mr, Justice Bennet. 
Rai Bahadur Babu MAKUND LAL---: 
_ DgranDaNT—APPELLANT 
versus 
BHOLA RAI AND OTAERS— PLAINTIFFS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 111, 116— 
Vendor and purchaser—Price reserved with vendee for 
payment of vendor's creditors—Failure to pay—Suit 
by vendor for refund —Limitation—Cause of action— 
Right to sue before paying off creditors. 

The plaintiff sold acertain property to the defend- 
ant on the 12th July, 1926, under a registered sale- 
deed leaving a portion of the consideration for pay- 
ment of certain unsecured creditors of the plaintiff. 
The defendant did not pay and the plaintiff institut- 
ed a suit onthe 4th of October, 1929, for recovery of 
the unpaid purchase-money with interest : 

Held, (1) that the suit was not one for. personal 
payment of theunpaid purchase-money butone for 
breach ofa covenantin writing registered and was, 
therefore, governed not by Art. 111 but by Art. 116, 
Limitation Act; ; 

(2) that the plaintiff hada good eause of -action 
even. though he had not paid -his creditors, 
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Second appeal from the decision of the 
District Judge, Azamgarh, dated tke 7th 
August, 1930. 

Mr. Damodar Das, for the Appellant, 


: JUDGMENT .—This is an appeal by 
the defendant.and it arises out of a suit for 
recovery of unpaid purchase: money together 
with interest. 

On-the 12th of July, 1926, Bhola Rai 
and others executed a sale-deed of some 
zemindari share in favour of Rai Bahadur 
Babu Makund Lal appellant,for Re. 1,608-12. 
Rs. 308-12, were paid in cash at the time 
of registration. Rs. 1,860 were left with the 
vendee for payment of certain creditors. 

It may be incidentally mentioned that 
the property sold was not burdened with 
any charge or.mortgage in favour of the 
creditors for whom the sum of Rs. 1,300 
was left. 


The defendant vendee did not pay the 
amount to the creditors within a reason- 
able time and the result ‘of it was that the 
present action was instituted on the 4th of 
October, 1929. 


The suit was resisted on the ground 
that it was barred by limitation under 
Art, 111 of the Limitation Act and that the 
plaintiff had not been compelled to pay the 
amount to the creditors and that no cause 
of action had accrued tothe plaintiff inas- 
much as the plaintiff had not to pay the 
money to the creditors. These pleae were 
repelled by the Court below. We are 
clearly of opinion that Art, 111 of the 
Limitation “Act 
suit. Article 111 provides for a euit by a 
vendor of immoveable property for personal 
payment of unpaid purchase-money, There 
was no covenant in the sale-deed dated 
the 12th of July, 1926, for payment of 
Rs. 1,300 to the defendant personally Article 
111 is, therefore,not applicable to the suit in 
hand. In our opinion, the suit was in the 
nature of a claim “for compensation for 
the breach of a contract in writing regis- 
tered”, There was a registered covenant 
that the defendant would pay Rs. 1,300 
to a number of specified creditors. "The 
defendant did not pay that amount and 
there was clearly a breach of a covenant 
in writing registered within the meaning 
of Art, 116. The limitation provided for 
a suit under this Article is 16 years from 
the date when thecontract is broken. The 
suit having been instituted within 6 years 
of the breach of the covenant is,. there- 
fore, clearly within time, 
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It is next contended that no cause of 
action accrued for the suit because the 
plaintiff bad not been compelled to pay 
the sum claimed tohis creditors, There is 
clearly a fallacy underlying this argument. 
The money belonged to the plaintiff. The 
plaintif had directed the defendant to 
spend the money for the plaintif in a 
particular way but the defendant had failed 
to doso. Theresult of this act was that 
the plaintiff was damnified to this extent 
that the interest on the debts payable by 
the plaintiff was amounting up from day 
to day. Therefore, there can be no doubt 
that a cause of action had accrued to the 
planitiff and he was justified in claiming a 
refund of the money which belonged to him 
and which did not belong to the vendee. 
We overrule this plea. The result is that 
we dismiss this appeal under O. XLI, r. 11, 
Oivil Procedure Code. 


4. | Appeal dismiszed. 


ALLAHABAD HIGH COURT. 
Szconp Civin APPEAL No. 1943 or 1928, 
January 10, i931. 
Present:—Mr. Justice Pullan. 
HAR LAL SINGH alias 
KALAKTAR SINGH AND anoTarr— 
PLAINTIFES— APPALLANTS 


versus 
HARI SINGH AND orsars— 


D&FENDANTS—RESFONDENTS. 

Hindu Law—Widow—Gift—Suit by reversioner-— 
Death of plaintiff—-Heirs, whether entitled to continue 
suit. 

A Hindu widow who had inherited property from. 
her husband madea gift of the same to her two 
daughters and their husbands. The daughters died 
though the widow was stillalive and the nearest re- 
visioner sued claiming the property as his on the 
death of the daughters and praying in the alternative 
for a declaration that the gift was null and void after 
the widow's death. The plaintiff died during the 
pendency ofthe proceedings and his sons applied that 
they should be allowed to continue the proceedings 
as the heirsof their father : 

Held, that a reversionary right under the Hindu 
Law is nota heritable estate and the two sons who 
were maintaining the appeal ‘only as their father's 
heirs could not be heardto say that they were also 
continuing the appeal as the reversionary heirs of the 
last male holder, and a decree could not be passed in 
their favour declaring the gift to be null and void as 
against the reversioners of the last male holder. 

- Bhagwanta v. Sukhi (1), relied on, 
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Second appeal from the decision of the 
Second Additional Subordinate Judge, 
Farrukhabad, dated the 22nd of June, 
1928, 

“Dr, M. Waliullah, for the Appellants. 

Mr. K. C. Mital, for the Respondents. 


UDGMENT.—The originel plaintiff 
in thie suit was one Rohan Singh. He 
came before the Court as being the nearest 
reveraioner to the estate of one Raghunath 
Singh. This Raghunath Singh had died 
leaving a widow Musammat Kaunsilla who 
is still alive. On the 3rd of July, 1914, 
Kaunsilla gifted the whole of the property 
which had devolved on her from her 
husband to her two daughters, Nachkande 
and Bitoli and their respective husbands, 
Hari Singh and Badal Singh. Subsequ- 
ently both the daughters died and Rohan 
Singh as the nearest reversionary heir to 
the estate of Raghunath Singh claimed that 
on the death of the two daughters the 
property had devolved upon himself. This 
was his case, and in order to establish his 
claim on the death of the daughters he 
denied that their respective husbands were 
donees from Musammat Keaunsille, He 
made further an alternative claim that, if 
possession over any portion of the property 
could not be given to him during the 
lifetime of Kaunsilla, the gift might be 
declared to be null and void and inefiec- 
tual on her death. The Oouris below have 
found that the deed of gift was executed 
in favour both of the daughters of Kaunsil- 
la and of their respective husbands. This 
being so, the estate could not. be claimed 
by the nearest reversioner on the death of 
the two ladies. The two other donees had 
to be considered. As they were strangers 
there was no question of acceleration, and 
the plaintiff was clearly driven by this find- 
ing to his second relief, namely, a declara- 
tion that the gift should be held to be null 
and void on the death of Kaunsilla, The 
suit having been dismissed on both grou- 
nds. Rohan Singh died. His two sons Har 
Lal Singh and Kunwar Singh applied that 
their names should be placed on the record 
as the heira of their father. The applies- 
tion was resisted and an order was passed 
by the Subordinate Judge admitting the 
names of the two sons of Rohan Singh as 
being their father’s heirs. When deciding 
the appeal the Additional Subordinate 
Judge held thatthe sons of Rohan Singh 
‘could challenge the decision as to the 
possession of the property which h their 
father had claimed as aright, devolving on 
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him on the death of Nachkende and Bitol’ 
but that they could not claim the alternative 
relief because their position in the suit iS 
only that of heirs of Rohan Singh and no 

that of being reversioners of Raghunath 
Singh. I have been asked to consider that 
this is anarrow'view to take of the case 
and that although the two sons of Rohan 
Singh omitted to make any reference in 
their application for substitution of names 
to theirclaim to be the reversionary heirs 
of Raghunath Singh, they should still be. 
treated as reversionary heirs, and be allow- 

ed to continue the appeal as representing 
the body of reversioners, It was held long 

ago by Mr. Justice Mahmocd in a judgment 

which is quoted in a Fall Bench decision 

in the case of Bhagwanta v. Sukhi (1) that’ 
there is no authority for the proposition’: 
that areversionary right under the Hindu - 
Law is a kind of heritable estate which 


descends from father to son. It appears 
to me that these two persons who are 
maintaining this appeal only as their 


father’s heirs cannot be heard to say that 
they are also continuing the appeal as the 
reveraionary heirs of Raghunath Singh, 
which may or may not bs the case, and is a 
question which is up to the present undeter- 
mined, 

Even if they had this right, it is open to 
question whether their claim could be 
admitted in view of the fact that it is entire- 
ly opposed to the case set up by their 
father, and the finding of the Courts below 
that this gift by Kaunsilla was a valid 
gift in lieu of dower in favour of her. 


. daughters. It may be thaton the death of 


Keunsilla the nearest reveraioners of that 
tims may, if so advised, re-agitate this: 
question, but I am not prepared to hold in’ 
this appeal that a decree:can be passed in 
favour of these two persons who come for- 
wardas the sons of Rohan Singh de- 
claring the gift to be null and void as against 
the reversionera of Raghunath Singh. 

For these reasons the appeal fails and 
is dismissed with costs including costs in 
this Court on the higher scale, | 

A. Appea: dismissed. 
(1) 22 A. 33; A,.W.N, (1899) 159. 
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l CALCUTTA HIGH COURT. 
. OIvIL APPEaL No. 112 oF 1929. 
March 18, 1930, 
Present :—Sir George Olaus Rankin, KT, 
Chief Justice, and Justice Sir Oharu 
Ohuader Ghose Kr. 
IMPERIAL BANK or INDIA— APPALLANT 
versus 
BENGAL NATIONAL BANK, Lro.— 


ResponpENt. 

Company — Debenture — Necessity of registration 
under Registration Act—Advance on security of un- 
registered debenture—Creditor's rights over overdrafts 
advanced to customers on security of title-deeds— 
Registration Act (XVI of 1908), ss. 1? (b), 49 (a) and (c) 
—Transfer of Property Act (IV of 1882), s. 100— 
Charge over immoveable property, whether requires 
registration —Companies Act (VII of 19138), s. 109, 
proviso (4), effect of—Floating charge, incidents 


of. 

The Imperial Bank advanced to the Bengal Nation- 
al Bank acertain sum of money upon the security of 
two debentures which purported to charge the whole 
undertaking, properties, assets and interests, present 
and future, including the uncalled capital, of the 
borrowing bank for the repayment’ of the loan with 
interest. These debentures - were duly registered 
under the Companies Act with the Registrar of Joint 
Stock Companies, but neither debenture was register- 
ed under the Registration Act of 1908. The Bengal 
National Bank suspended payment and the liquidators 
applied for directions as to whether the security held 
by the Imperial Bank extended to, and waseffective 
over, the debts due to the Bengal National Bank from 
customers who had obtained loans or overdrafts upon 
the security of title-deeds deposited with it : 

Held, that inasmuch as the debentures were not 
registered in accordance with the provisions of the 
Registration Act, 1908, the Imperial Bank was not 
entitled by virtue of the said debentures to any oharge 
upon thesums payable to the Bengal National Bank, 
in respect of advances or upon its security therefor 
in any casein which such advances were, at the date 
on which the charge created by the said debentures 
ceased to float, secured by the deposit of title-deeds 
and such title-deeds had not at the said date been 
deposited with the Imperial Bank. [p. 698, col. 1.] 


Per Rankin, C. J.—A mere charge on immoveable 
property is a right in immoveable property and is 
es 8. 17, cl. (6) of the Registration Act. Lp. 693, 
col. 2, l 

Olauses (a) and (c) of s, 49, Registration Act, have 
reference to the fact that certain kinds of transfer of 
immoveables can only be effected by written instru- 
ments (e. g, sale, mortgage other than mortgage by 
deposit, lease, gift); whereas in other cases, (e. Js 
partition, surrender, release) the transaction is not 
required to be in writing but, ifit is in writing, the 
instrument is required to be registered. In either 
case the circumstance which subjects the instrument 
to the requirement of registration is that it purports 
or operates to create, declare, assign, limit or ex- 
tinguish a right, title or interest toor in theim- 
movable property. The Registration Act is not tox 
be defeated in such a case by a contention to the 
effect that as no written instrumeut was necessary the 
transaction itself is independent of the written in- 
strument which can be regarded simply as evidence 
thereof. Clause (c) makes the instrument inadmissi- 
ble as evidence of the transaction. Unless, there- 
fore, there has in fact been a transaction independent 
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of the written instrument, and capable of proof with- 
out the evidence thereof, the right, title or interest 
in question has not been created, declared, assigned, 
limited or extinguished. Therefore, a debt secured 
upon specific immoveable property while it can with- 
out writing be charged as an interest in land 
must be charged by a registered instrument if it 
is to be charged by an instrument at all. Lp. 694, 
cols. & 2.) 

A floating ‘charge is a present charge though it 
does not finally attach or crystallize upon any specific 
property until the happening of some event which 
puts an end to the right of the company to deal with 
the property in the course of the business. In the 
absence of a stipulation to qualify the elasticity of 
the floating charge, it leaves the Gompany at liberty 
to create specific mortgages or charges in priority to 
itself, but it is not uncommon to insert in a debenture 
words to the effect that the floating charge iè not to 
authorize the Company to create any mortgage or 
charge ranking in priority to the debenture. |p. 696, 
col. 2; p. 697, col. 1.} 

In applying 3.17, Registration Act, to debentures 
the requirement of registration must attach to all 
specific property capable of identification at the date 
ofexecution of the instrument and as regards 
immoveable property every sort of which the Company 
was at that time possessed, the instrument in the 
absenee of registration cannot take effect. It cannot 
be held that although a specific mortgage of such 
property would require registration a charge given 
upon such property would be exempt fromthis require- 
ment by reason merely of the fact that the right 
of the Company to use its assets in the course of its 
business isa condition of the charge. [p. 697, col. 
1.) 

Appeal froman order of Mr. Justice Buck- 
land, dated the 26th August, 1929. 

Messrs. N. N. Sircar, Page and N. C, 
Chatterjee, for the Appellant, . 

Messrs. J. Ameer Ali and Westmacott, for 


the Respondent. 


- . JUDGMENT. 

Rankin, C. J.—The Imperial Bank of 
India appeals from an order dated 26th 
August, 1929, made by my learned brother 
Buckland, J, upon an application for 
directions made by the liquidators in the 
winding-up of the Bengal National Bank 
Ltd. In May, 1923, the Imperial Bank 
advanced to the Bengal National Bank 
Rs, 10,00,0.0 upon the security of a deben- 
ture dated 4th May, 1923, which purported 
to charge the whole undertaking, properties, 
assets and interests, present and 
future, including the uncalled capital, 
of the borrowing Bank for the repayment 
of the loan with interest. In July of the 
same year, the Imperial Bank made a 
farther loan of Rs. 10,00,000 upon the 
security of a debenture dated 4th August, 
1923, which also created a charge upon 
the whole of the undertaking properties, 
assets and interests, present and future, 
including the uncalled capital, of the bor- 
rowing Bank. These debentures were 
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duly registered under the Companies Act 
withthe Registrar of Joint Stock Compan- 
ies, but. neither debenture was registered 
under the Registration Act of 1908 and it 
is this circumstance which gives rise to 
question in the present case. On 28th 
April 1927, the Bengal National Bank 
suspended payment and the Imperial Bank 
appointed receivers on that date. A deben- 
ture-holder’s suit was instituted on 26th 
May, 1927. Onlst June, 1927, the Oourt 
appointed certain persons to be receivers 
in the debenture-holder's suit. On 2nd 
August of that year, a compulsory winding- 
-up order was made against the Bengal 
National Bank; the liquidators, with the 
exception of a Mr. Oarater, are also the 
receivers by the Court for the debenture- 
holdere. : 

The present appeal arises out of an ap- 
plication by the liquidators for directions 
and the sole question before us has refer- 
ence to the respective rights of the Im- 
< perial Bank and the Bengal National Bank 
Limited (in liquidation) as regards cases in 
which the latter had given loans or ovér- 
drafts upon the security ofititle deeds deposit- 
ed withit, The question is whether the 
security held by the Imperial Bank 
extends to, andis effective over. the debts 
due to the Bengal National Bank from 
customers who had in this way obtained 
advances upon security, and whether the 
Imperial Bank is entitled to the benefit of 
the security as part of the property charged 
by the debentures, in cases where possession 
of the title-deeds was never given to the 
Imperial Bank. It appears that in some 
cases: title-deeds which formed security for 
overdrafts had been sub-mortgaged with 
the Imperial Bank by being deposited with 
it by the Bengal National Bank but these 
cases are excluded fromthe question which 
was raised before us upon this appeal. 

The learned Judge took the view that 
whether or not the security held by the 
Imperial Bank is valid and effective as 
regards the debts, it is not. valid and effec- 
tive as regards any title-deeds originally 
deposited as security with the Bengal 
National Bank in cases in which possession 
of the- title deeds was never given to the 
Imperial Bank. í : 

Mr. Page for the Imperial Bank contend- 
ed thatitis against all principle to hold 
that the Imperial Bank has a Tight under 
its charge to the debts and yet has no right 
to the security given therefor. Mr. Ameer 
Ali, on behalf of the liquidators, did not 
contest that this position was difficult to 
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maintain but contended that the question to 
be answered first is whether in the circum", 
stances these secured debts are available as 
all to tte Imperial Bank under their charge. 
On this the argument for the liquidators 
is rested upone. 17, Registration Act of 1908: 
“The following shall be registered, if the 
property to which they relate is situate in 
the district in which, and if they have been 
executed on or after the date on which, Act 


_XVI of 1864, or the Registration Act XX of 


3866, or Registration Act VIII of 1871, or the 
Registration Act III of 1877 or this Act came 
into force, namely: 

“(a) Instruments of gift of immovable 
property; 

“(b) Other non-teetamentary instruments 
which purport or operate to create, declare, 
aesign, limit or extinguish, whether in 
present or in future, spy right, title or 
interest, whether vested or contingent, of 
the value of Rs. 100 and upwards to or in 
any way immoveable property.” 

By s. 49. of the game Act: 

“No document required bys. 17 to be 
registered shall (a) affect any immcveable 
property comprised therein OX... c) 
be received as evidence of any transaction 
affecting such property unlegs it has been 
registered.” 

Tt is said thatifit can be shown that a 
debt secured by mortgage upon immoveable 
property is for the purposes of the Registra- 
tion Act, immoveable property, the deben- 
tures held by the Imperial Bank can take no 
effect upon these mortgage debts, Now, 
that a mortgage debt isimmoveable property 
for purposes of the Transfer of Property 
Act and the Registration Act was held by 
this Court inthe -case of Sakhiuddin Saha 
v. Sonaullah Sarkar (1). In that case a 
debtsecured upon mortgage was part of the 
property of a joint family andan instrument 
was tendered’ in evidence which purported 
to show that on a partition this asset had 
been allotted in severalty to one of the 
co-sharers, The document was not regis- 
tered and it was held that it couldnot be put 
in evidence. Richardson, J., pointed to the 
amendment of the Transfer of Property Act 
made by ActIlof 1800 which excluded 
the definition of 
“actionable claims.” 


. Heheld that “it can hardly be supposed 
that debts secured by mortgages of im- 
moveable property were excluded from the 
definition of actionable. claims in order 
that they might pass by word of mouth with 


(1) 45 Ind. Oas, 986, 
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out any writing. The inference would seem 
to bə that the Legislature regarded such 
debts asimmoveable property within the 
definition in s. 3 (25), General Ulauses Act,” 
from which it would follow that a mortgage- 
debt is within the definition of immove- 
a property in s. 2(6), Registration Act of 
908. 


Again, in Peruma Ammal v. Perumal 
Naicker (2) the instrument was an unregis- 
tered instrument purporting to make a gift 
to the plaintif of certain outstanding dues 
of the donor, consisting of certain mortgage- 
debts, book debts and promissory notes. Sec- 
tion 123, Transfer of Property Ast, requires 
gifts of immoveable property to be made by 
registered instruments. Accordingly the first 
question for decision was whether the gifts 
of the mortgages wore to be held bad as 
gifts of immovaable property not made by 
registered instrument. Wallis, O. J., review- 
ed the Statute Law and the authorities, 
He pointed out that before 1900 mortgage- 
debts could be transferred as actionable 
claims ani onthe transfer of the debts, the 
securities passed by operation of law, but 
that when, in 1:0), secured debts were ex- 
cluded from the class of aciionable «lsima, 
theintention of the Legislature must have 
been that in general, mortgage-debts should 
only be transferred with the mortgagee's 
interest in the land and, therefore, by regis- 
tered instrument. He held, however, that 
where the law still admits a separate transfer 
of the mortgage-debt, as by endorsement 
of a promissory note, or by attacament and 
sale under the Oivil Procedure Oode, the 
right to the security would pess with the 
right to the debt, ` 

ía Elumalai Chetty v. P. Balkrishna (3) 
a Division Bench of the Madras High Oourt 
disagreed with the viewthat the endorsee 
for value cf a negotiable instrument, the 
amount of which had beca secured by mort- 
gage by deposit of title deeds, could make 
any claim to enforcathe mortgagein the 
absenca of a registered iustrument convey- 
ing the mortgage right to him. Krisinan, 
J.,said: “itssemsto me quite clear that 
a mortgega of immovable property i3 itself 
immoveaple property under the Transfer of 
Property Act, whatever the form of the 
mortgege may be anda transfer of owner- 
ship of such a right falls under £. 54 and 


(2) 61 Ind. Oas. 461; A. I. R. 1921 Mad. 137; 44 M. 
196: 40 M: L. J. 25;.13 L. W. 69; (1921) M. W. N. 5. 
(3) 66 Ind. Cas. 168; A.I. R. 1922 Mad, 344; 44 M, 
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wll requirea registered instrument for the 


purpos:.” 

Hs held, however, that ‘‘.he fact that the 
promissory note can be transferred by en- 
dorsement, it seems to me, does not make 
auy real differencs to the question before us. 
When the note amount is so transferred, it 
seems to me, it is not tranrforred as a 
secured debt at all. The Negotiable In- 
struments Act, makes no provision with 
referenc3 to securities. In my view itis 
only if the mortgage-jebt is transferred as 
a secured debt that it will carry the securi- 
ties with it, on the principle embodied in s. 
8, and not otherw'sx, Evenin the case of 
a mortgaga where there isno promissory- 
note, it cannot, | think, be said that the law 
does not allow the mortgigee to transfer the 
debt as an unsecured or simple debt without 
a registered instrument if he thinks fit to 
do so. The security is for his benefit and 
he can give i; up if he l:ker, and the trane- 
feree wi:l then get the rigat tothe debt, 
but notto thesecarity. ‘hus as regards 
transferability in Jaw asan unsecired debt, 
a mortgag<-lebt for which a negotiable in- 
strument has been taken does not se2m to 
me to differ fundamentally from one where 
In my view, 
ia either case, if thedebtis transferred by 
endorsement or otherwise, without the 
transferor taking care to transfer the mort- 
gage right by registered instrument, the 
debt and the security will get dissociated 
and the security may possibly cease,” 

Now, itmsy be as well with reference to 
the case before us to make clear two matters. 
For the purpose of getting a complete 
register of titles to. land and interests in 
land, the Legisturehas not required that 
equitable mortgagés by deposit, if made 
in Oalcutta,should come upon the register 
at all and they do not come upon the regie- 
ter unless the contract is contained ‘in an 
instrument in writing. Ifthe mortgage is 
made by deposit of title-deeds in Calcutta, 
the immovable property which thus becomes 
the subject-matter of the security may be 
situated anywhere in British India, The 
Registration Act, however, requires many 
instruments to be registered if they effect 
transactions with referenze to immoveatle 
property although thetransactions are not 
necessarily required to be carried out by 
written instruments at al], and s. 48 gives 
priority to registered instruments ag 
against an oral agreement or declaration. 
This brings many transactions upon the 
register butin addition to this purpose a 


. main purpose of the Act is to prevent q 
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party from setting up forged or false in- 
struments by rendering inadmissiblein evi- 
dence instruments which have nof, within 
a limited time, beenteken to the registry 
and authenticated. This second purpose 
may be thought to be attained in the case 
of securities granted by companies by the 
provisions of e. 109, Companies Aci, but 
it is clear upon the face of the Registration 
Act, 8. 17, that there is no special trest- 
‘ment for such securities on account of the 
Oompany Register. 

In the second place, the only parties 
before us upon this ‘summons are the Im- 
perial Bank on the one hand and the 

` Bengal National Bank by its liquidators 
on the other, We cannot, on this appeel, 
deal with any argument such as that 
indicated in the passage which I have 
quoted fromthe judgment of Krishnan, 

J., to the effect that the debt and 
-the security having become dissociated 
the Bengal National Bank’s customer or 
borrower isin a position, as against that 
Bank, to say that his security is no longer 
available to it but has ceased altogether to 
have effect. Whether there is any ground 
in law or in fact for such acontention, 
must be decided in a proceeding to which 
the customer is a party. Any direction 
to be given upon the summons before us 
must proceed upon the assumption that as 
againstitscustomer the Bengal National 
Bank is still entitled to the debt and the 
security and to this assumption the ques- 
tion is as to the respective rights of the 
debenture-holders and the unsecured credi- 
tors of the Bengal National Bank. 

I tura now to examine the :matter from 
` this point of view. Act IV. >of. 1882 deals 
with transfer of.properfy and “transfer of 
property” by s.5 means “an act by which 
a living person copveys property, in. pre- 
sent or in future to one or more other 
living persons, or to himself and one or 
more other living persone.” 

Section 7 says that a transfer may be 
made of property either whelly or in part 
and either absolutely or conditionslty and 
s.8 says that unless a different . intention 
is expressed or necessarily implied, a trans- 

‘fer of properiy. passes torthwith to the 
transferee all the interest which the 
transferor is then capable of passing in 
the property and in the legal incidents 
thereof, “Sale” is defined bys.54 as ‘a transfer 
of ownership in exchange fora price” and 
such transfer in the case of tangible 
immoveable property of the value of 


Rs.. 100 and upwards, or in the case of, 


IMPERIAL ‘BANK OF INDIA V. BENGAL NATIONAL BANK LTD; 


131 I, ©. 1931 


a reversion or other intangible thing, is tO 
be made only by a registered instrument. 1 
is not unimportant to observe that this 
provision applies only to cases of sale, A 
“mortgage” is defined as “the transfer of an 
interestin specific immovable property for 
the purpose of securing the payment 
of money advanced etc.” ; 

Where the principal sum secured is 
Rs. 160 or upwards, a mortage can be 
effected only by a registered instrument 
signed by the mortgagor and attested by 
at least two witnesses (8.59); “but nothing 
in this section shall be deemed to render 
invalid mortgages made in the towns of 
Calcutta, Madras, Bombay etc. by delivery 
toa creditor or hisagent of documents of 
title to immoveable property, with intent to 
create a security thereon.” 

Section 100 provides for the case where 
immovable property of one person is by 
act of parties or operation of law made 
security for the payment of money to an- 
other, and the transaction dces not 
amount to a mortgage. In that case there 
is said to be a charge. “Lease” is defined 
by s. 105 as the “transfer of a right to 
enjoy immoveable property.” Leases from 
year to year or for more than a year 
or reserving a yearly rent can be made 
only by registered instrument. Exchange 
by s. 118 can only be made in manner pro- 
vided for the transfer of property by sale. 
“Gift” is “a transfer of existing moveable or 
immoveable properly made voluntarily and 
without consideration.” 

Save that the gift of moveable property may 
be made by delivery, a gift must be effected 
by registered instrument (s. 123). Action- 
able ‘claims do not include claims 
to & debt secured by a mortgage of 
immoveable property, or by hypothecation 
or pledge of moveable property, but s. 130 
provides that the transfer of an actionable 
claim shall be effected only by the execu- 
tion of an instrumentin writing. 

Now cl 25, s. 3, General Olauses Act 
(X of i837), does not define immoveable 
property, but states that it shall include 
land benefits to arise out of land and 
certain other things, .I think wemay safely 
reject the idea thata mortgage is a “bene- 
fit toarise out of land” within the meaning 
of this clause. Section 3, Transfer of Prop- 
erty, Act,dces noi affect the matter before us. 
Olause 6 s, 2, Registration Act, save that it 
throws somelight on the expression “benefits 
to arite out of land” takes us no further, 
‘Immoveable property” includes “land;” that 


‘is all, Now we know from s. 58, Transfer of 
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* Property Act, that by ‘a mortgage the mort- 
gagee has “‘an interest in specific immoveable 
property” and if we assume, as we fairly 
may, that an interest in immoveable property 
is immoveable property, we may. proceed to 
a further inference that if he wants to sell, 
sub-mortgage, lease, exchange or make a 
gift of his insterest, he must do so by 
registered instrument as provided in 
the . Act, Partition, release surrender, 
are all forms . of transfer of im- 
moveable property but so far as the Actis 
concerned they come under no restrictions 
and bys. 9"a transfer of property may be 
made without writing in-every case in 
which a writing is not expressly required 
by law.” : 

In this category also come charges o 
immoveable property. The Act does not 
address itself to the question: How is a 
mortgage right io be charged? or even to 
the question: How is any immoveable prop- 
erty to be charged? Whether a charge 
is a transfer or is not 8 transfer at all the 
Act puts no restrictions upon the menner 
in which charges can ke made or given 
over immioveable property. It recognizes 
bys. 100 that by -the Act of the parties 
immovable property may be made secu- 
rity for the payment of money in ways 
which donot amount to a mortgage, but 
it does not limit or define those ways, 

In Mulrajv. Vishwanath (4) the Judi- 
cial Committee dealt with the question of 
the manner in which a charge could be 


given over an actionable claim, The appel- 


lant had in 1909 taken what was in form an 
absolute assignment in writing of the 
moneys payable under a policy of insur- 
ance. The respondents claimed that in 
1£04 the assured has deposited the policy 
with them as security fora debt then ex- 
isting and for any indebtedness which 
might subsequently arise. The deposit was 
unaccompanied by anything in writing. 
Lord Moulton said: . 

“In the present case the respondent 
bases his claim on a deposit of the policy 
and not under a written transfer, and 
claims that this creates a charge on the 
policy. The section specifically enacts 


thai such a proceeding shall not have any. 


such effect; such a charge csn only ba creat- 
ed by a written document, It follows that 
the respondent acquired no right whatever 


I. A. 24; (1912) M. 
J.7; 24 M.L J. 
170. L. J. 162 


(4) 17 Ind. Gas. 627; 37 B. 198; 40 
W. N. 1247; 12M. L. T 652;11 A L. 
60; 17 O. W. N. 209; 15 Bom, L. R. 9; 
(P. 0). 
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to the policy or its proceeds by reason of-th 
deposit.” . 

Thus the Board rejected the respondent's 

contention thats.130,as amended in 1400, 
referred to the transfer of absolute rights 
and notto the creation of a mere charge.. 
. When we turn to the Registration Act, 
we find- that the language of cl (b), 
sub-s.1,8.i7isinot limited expressly by 
reference to particular kinds of transfer, 
An instrument comes within .cl. (b), if it 
purports or operates to create, declare, 
assign, limit or extinguish any right, 
title or interestgto or in immoveable prop- 
erty. The words “any right, title or 
interest’ are intended to be very wide, they 
are the words usually employed to denote 
what passes upon an execution sale, In 
drawing a distinction between a charge and 
a mortgage it has often been said that ` 
while a mortgage, even a simple mortgage, 
involves the transfer of an interest in 
specific . immovable property a charge 
transfers no such interest. The entire 
interest remaining in the owner, the con- 
sequence has been drawn that a charge 
cannot be enforced against a purchaser for 
value without notice: Royzuddi v, Kali 
Nath (5), Gobinda v. Dwarka Nath (6) 
and Akhoy v. Corporation of Caleutta 
(7), Even so, however, J think a mere charge 
on immoveable property is within the clause 
ofs, 17, Itisa rigot in immoveable prop- 
erty; a rightto have it brought to sale to 
realizə a sum of money to be paid to the 
charges. : 

I cannot say that I have been able to 
find any real authority upon- the point, 
An opinion to this effect was intimated 
by Richards, J., in Mania v. Bachchi (8), 
but in that case he held that a charge was 
good against a purchaser for value-without 
notice. Again Bengal Banking Corpora- 
tion v. Mackertich (9) was a case of an agree- 
ment “to assign by way of mortgage.” It 
is certainly true that by a charge the title 
is not transferred; on the other hand, as 
Cotton, L. J., said in Ashworth v. Munn (10) 
at page 374* “if acharge, then it was an inter- 
est.’ Again, while thelanguage of cl. (b), 
s. 17; is too general to be read as stopping 
short at a point between a simple mort- 
gage and acharge, it must be admitted to 

; 40. L. J. 219. 
B 5 TET J. 499; 12 0. W. N. 819. 


(1)27 Ind Oas. 261; 42 O. 625; 210. L. J. 177. 
(8) 28 A.655; 3 A L. J. 551; A. W. N. (1906) 155. 


10 0. 315. 
A (1880) 15 Ch. D. 363; 50 L. J. Ch. 107; 43 L. T, 
| 965. : i 


553; 28 W. R. 9 ; 
*Pago of (1680) 15 Oh, D.—[#a.] 
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bea defect in the Transfer of Property 
Act that it maintains a distinction be- 
tweenthese two species—distinction with 
important consequences—while in no way 
exhibiting the differentia. 

For the like reasor under e. 49, Regis- 
tration Act,a plaintiff whosues to enforce 
acharge on land created by an instrument 
must be taken to put forward the instru- 
ment as affecting the land or as evi- 
dence .of a transaction affecting the 
land. The language ofs. 49 has given rise 
to considerable difficulty, but I think it safe 
to say that cls. (a) and (c) have reference 
to the fact that certain kinds of trarsfer 
of immoveables can only be effected by 
written instruments (e. g., sale, mortgage 
other than mortgage by deposit, lease, 
gift); whereas in other cases, (e. g. partition, 
surrender, release) the transaction is not 
required tobe in writing but, if it is in 
writing, the instrument is required to be 
registered. Olause (a), as I think, deals with 
the former case, cl. (c) with the latter. In 
either case the circumstance which subjects 
the instrument to the requirement of regis- 
tration is that it purports or operates to create, 
declare, assign, limit or extinguish a right, 
title or interest to or in the immoveable 

roperty. It is this which makes the regis- 
tration necessary, and if it be not register- 
ed, itis in this that the instrument is to 
fail of its effect. The right, title or 
interest ie, as a consequence, not created, 
declared, assigned, limited or extinguishea 


. even although zo written instrument was 


necessary. The Registration “Act is not 
to be defeated in such a case by a conten- 
tion to the effect that as no written instru- 
ment was necessary the transaction itself is 
indépendent of the written instrument 
which can be regarded cimply as evidence 
thereof, Olause (c) makes the instrument 


inadmiesable as evidence of the traneaction.. 


Unless, therefore, there has, in fact, been a 
transaction independent ofthe written in- 
strument, and capable of proof without the 
evidence thereof the right, title or interest 
in question has not been created, declared, 
assigned, limited or extinguished. This 
is the principle which in my judgment 
must be applied to these debentures so 
far as they purport or operate to create 
arightin immoveable property. 

The language of the debentures as is 
usual is very. wide but we must now teat 
the argument on behalf of the liquidators 
by asking ourselves whether, if the deben- 
tures had purported merely to confer a 
charge over the Bengal National Bank's 
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book debts or ledger balances or overdrafts, 
they would -be an effective charge over 
any sums repayable in respect of loans 
given upon security of title. deeds. I put 
aside the suggestion that either in the 
General Olauées Act or in the Registra- 
tion Act there is anything to the effect 
that a mortgage-debt is not a debt, 
or that it is nothing but an interest 
in land. I accept as correct the view 
that the word “operate” in the 
phrase “purport or operate” in cl. (b), s. 
17, Registration Act, refers to the im- 
mediate intention of the instrument and 
not to ultimate consequences or collateral 
effects, Jivan- Ali v, Basa Mal(1l). For 
simplicity we may take first the care ofa 
loan originally advanced by the Bengal 
National Bank upon security of title-deeds 
before the date of these debentures. Is 
there anything to show that a charge 
cannot begiven over such a debt by an 
instrument in writing but unregistered? 
As the debt isnot an “actionable claim” it ia 
not touched by Chap. VIII, Transfer of Prop- 
erty Act, and even the requirement of sn 
instrument in writing does not apply to 
any transfer of it. It is not possible on 
the face of the-Transfer of Property Act 
to maintain that a debt or any other form 
of property cannot be transferred anleas it 
has been especially made transferable ard 
a special method provided by. the Act. 
Sections 6 and 9 areexpress to the ccntrary. 
If in 19.0 the Legislature meant to enact 
that no debt, if secured, should be trans- 
ferred save by transfer of the cecurity and 
in manner prescribed for a transfer of 
the security, oce method of procedure 
wculd have been toeay so. If the idea 
was that when such a debt ceared to be an 
“actionable claim” an intending transferor 
minded to deal with it as a debt would be 
parslyz:d ‘by the absence of a special 
provision applicable to the case, I think this 
reasoning omitted to notice a salient feature 
of the Act. The position, however, was this, 
The Actas it then stood appeared to pro- 
videtwo ways in which mortgages covld. 
be assigned one by registered instrument 
with or without other safeguards, the 
other by mere assignment of the debt 
which under s. 8 drew after it the security. 
The provisions of ss. 54 and 59 were 
brought to nothing by Chap. VIII and a. 8, 
This, moreover, was not the whole of the 
difficulty. There was: trouble over the 
question whether the provisions: of the 


(11) 9 A. 108; A, W, N. (1886) 310 (F, B.) 
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e then existing s. 135 should apply to as- 
signments of mortgages and over the right 
of officers of the Oourt to take such an 
assignment in view of s. 136: see per 
Prinsep, J., in Muchiram Barik v. 
Ishan Chunder (12). The arguments in 
favour of regarding mortgage-debts as com- 
ing under Chap. VIII may have beenright 
or wrong but they had always been resisted 
on the ground that in Ohap. IV there were 
special provisions for mortgages and a 
special procedure for recovering money due 
thereon and that the object of the Legislature 
was to make asimple law dealing exhaus- 
tively with this subject and to provide once 
for all in this chapter of the Act for all 
matters relating to mortgages of immove- 
able property. ; ; 

In settling this controversy the Legislature 
may well have thought that if mortgage- 
debts were included from the class of action- 
able claims they would no longer escape 
the provisions of Chap. 1V. It was open toit, 
especially as s. 135 was being abrogated, to 
leave such debts in the class of actionable 
claims but to provide that when dealt with 
as such the transfer should not carry the 
security under s, 8. It was, asit seems to 
me, careful to avoid such a divorce between 
debt and security, doubtles3 thinking that 
itis one thing for an informal transfer to 
fail of effect and another thing for an ir- 
formal transfer to destroy the ssset. 

Now the judgments in Sakhiuddin Saha 
v Sonaulla Sircar (1), (Richardson, JAM, and 
Peruma Ammal v. Perumal Naicker (2), 
(Wallie, C. J.), procead upon the basis that 
it is more reasonable to hold that the pro- 
visions in Ohap. 1V, Transfer of Prop- 
erty Act, are intended to have effect 
over all mortgages and dealings with 
mortgage rights than to hold that 
transfer of such rights may in effect be 
made by mere oral assigoament and in a 
manner not specifically provided by the 
Act or any other law applicable thereto. 
Tne draftsmanship of 1900 is not too good 
but so far the intention of the Legislature 
can be discerned and I thinkit is impossi- 
ble to resist this argument. No doubt, a 
mortgagee may release his security and 
then prcc3ed to assign by unregistered 
instrument and if ever such a transaction 
is met with it will give rise to little diffi- 
culty. But the giving up of the security 
is a transaction between himselfand the 
mortgagor. The permissible method of 
transfer would seem to depend upon what 


(12) 21 O, 568, 
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the debt in fact is and it isjust because on 
principle the security must follow the debt 
thatthe debt must be dealt with as Ohap. IV 
provides, if itisin fact secured. We are 
not here concerned with promissory notes 
or sales in execution. Putting aside trans- 
fers which come under any special law, I 
agree with the view taken by Wallis, O. J., 
of the intention of the Transfer of Property 
Act, viz. that in general mortgage-debts 
should only be transferred by way of sale, 
sub-mortgage, exchange or gift with the 
mortgagee’s interest in the land and, there- 
fore, (speaking broadly) by registered in- 
strument: Peruma Ammal v. Perumal Naic- 
ker(2) at page 201*. The view taken by Krish- 
nan, J „in Hlumalai's case (3) seems tome to 
depend upon the supposition that the debt 
will not draw after it the security unless 
the casa comes within the penultimate 
clause ins. 8, Transfer of Property Act, 
or unless the debt is transferred as a 
secured debt. But uo Statute has said 
so and between assignor and assignee 
elementary principle is all the other 
way. Moreover, if a secured debt is to 
be dealt with as unsecured, it is being 
dealt with either as an actionable claim (s9 
that s. 8 would apply) or as an innominate 
form of property free evan from the provi- 
sions of Ohap. VIII which cannot have 
been intended. 

It seems to me that the same reasoning 
must apply to a charge so that a debt 
secured upon specific immoveable property 
while itean without writing be charged as 
an interest in land must be charged bya 
registered instrument if it is to be charged 
by an instrument atall. Ifit cannot be 
charged as an actionable claim it must be 
charged as an interest in land under the 
Transfer of Property Act which deals with 
both the charges and with thiskind of 
interest in land. The decision of Richard- 
son, J., already cited, was in a case of parti- 
tion and the Transfer of Proparty Act does 
not deal with partition by any special pro- 
visions, Itis true thatthe language of s. 
49 appears to be exceeded if this view is 
right but it is not really exceeded if we are 
obliged to regard the mortgage-debt solely 
as part of the mortgagee’s interest which 
js an interest in land, or as transferable or 
chargeable only as attendant thereupon, 
and notas a rightindependent thereof. It 
cannot, I think, be thatthough the debt 
cannot be charged onits own account as an 
actionable claim, it will bedivorced from 
the security and charged by an informal 
*Page of dt M,—[Hd.] : 
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document which cannot take effect upon an 
interest in land. 

Coming now to the case of debentures, 
els. 3 and 4, sub-s. 2, s. 17, Registation Act, 
make it clear that, save as therein provided, 
debentures are subject to the same re- 
quirements in the matter of registration 
as other forms of non-testamenty instru- 
ments. There is no room here for some 
such reason as was employed by the Oourt 
of Appeal in In re Standard Manufacturing 
Co. (13), where it was held that debentures 
did not come within the earlier Bills of 
Sale Acts. Section 137, Transfer of Property 
Act, provides that nothing in Obap. VIII, 
applies to stccks, shares or debentures or 
to instruments which are for the time being 
by law or custom negotiable or to any mer- 
cantile document of title to goode, The mean- 
ing of this eection seems to. be that deben- 
tures and certain other things may be trans- 
ferred otherwise than in the manner provid- 
ed bys. 130 and that the effect of thetrans- 
fer is not controlled by the subsequent sec- 
tions. Ido not think it bas reference to 
debentures considered as transfers but only 
as the subject-matter ofa transfer. Butifa 
mortgage-debt is not an actionable claim, 
nothing would seem to depend upon the 
decision cf tbis point. Again, proviso 4, s. 
109, Companies Act, seems merely to mean 
that a mortgage or charge granted by a 
Company is not to be deemed to be an 
interest in immoveable property merely by 
reason that it compriees or takes effect over 
debentures held by the Company end that 
such debentures constitute a charge on 
immoveable property of the Company issu- 
ing the same. The proviso is taken from 
the English Ocmpanies Act and has re- 
ference solely to the purpoees of s. 109, 
though it may well be that cases under 
the Statute of Mortmain: Myers v, Perigall 
(14),and under s. 4, Statute of Frauds: 
Driver v. Broad (15), ‘drew attention to the 
need for this proviso. 

Itis necesgary, however, to consider the 
effect of s. 17, Registration Act, upon a 
floating charge over the whole undertaking, 
properties, aesets and interests, present and 
future, of the issuing Company. The opening 
words of 8. 17, make the liability to registra- 
tion depend upon the district in which the 
immoveable property is situate. There are 


(13) (1891) 1 Oh. 627; 60 L. J. Oh. 292; ;64 L. T. 487; 
39gW. R. 369; 2 Meg. "418, 

(14) (1853) 2'D. M. Px G. 599; 16 Sim. 533; 18 L. J. 
Ch (ists) 1.2, 1 W. R. 57. 

(15) ( B. 744; 63 L. J. B. 12; 69 L. 
169; 41 W. R, 483 s 4 a 
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no such words in s. 18. Section 21 deals 
with non-testamentary documents relating 
to immoveable property—a phrase which 
iswider than the scope nis. 17. It provides 
that no non-testamentary document relat- 
ing to immoveable property shall be ac- 
ceptable for registration unless it contains 
a description of such property sufficient 
to identify the same. By s. 23 all the 
documents required tobe registered under 
8.17, and three classes of documents, which 
under s8. 18 are registrable at the option of 
the party, are required to be presented for 
registration in the office of the Sub-Regis- 
trar within whose sub-district the whole or 
some portion cf the property to which the 
document relates, is situate. By s. 51 all 
documents or memoranda registered under 
s8. 17 and 18 which relate to immoveable 
property and are not Wills, are required to 
be registered in Book 1, and by s, 55 an index 
is to be kept of the names of the parties 
and another index shall contain euch 
particulars mentioned in s. 2l, that is, 
particulars of the description of the prop- 
erty as the Inspector-General from time 
to time directs. By es. 64 and 65, the 
Sub-Regisirar, where the whole of the prop- 
erty is vot within his own sub-district, 
has to wake a memorandum and send it to 
every other Sub-Registrar in whose sub- 
district any part ofthe property is situate 
or to the Registrar of every district in 
which any part of the property is situate. 
These last are provisions upon which the 
utility of registration almost entirely 
depends end s., 21 should be considered with 
reference to them, 

Now'a floating charge is a present charge 
though it does not finally attach or crystel- 
lizə upon any specific property until the 
happening of some event which’ puts an 
end tothe right of the Company: to deal 
with the property in the‘courke ’of the 
business. I will not here ‘set out the 
description given of floating ‘charge by 
Lord Macneghten in Tailby v. Official 
Receiver (16), Government Stock, ete., Co. v. 
Manila Ry. Co (17), Illingworth v. Holsworth 
(18), as these have often been reported but 
in Evans v. kival Granite Quarries Lia. (19), 


(10) (1958) 13 A. C. 523; 58 L. J. Q.B. 75; 60 L.T. 
162; 37 W, R. 513. 


AD asin Po C. 81; 66 L. J. Ch. 102; 75 L. T, 553; 


(18) (1904) A. O. 355; 73 L. J. Oh. 739; 91 L. T. 602; 
53 W. R. 113; 20-T. L. R. 633. 
Ky (1910) 2 K. B. 979; 18 Manson 64; 79 L. J.K. B 
0; 54.8. L, J. 580; 26 T. L, R. 509 
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Buckley, L. J., summarizing the decisions 
said: A floating security is not a future se- 
curity; it is a present security which pre- 
senitly affects allthe assets of the Company 
expressed to be included init. On the other 
hand, itis not a specific security. The holder 
cannot affirm that the assets: are specially 
mortgaged to him. The assets are mort- 
gaged in such a way that the mortgagor 
can deal with them without the concurrence 
of the mortgagee. A floating security is 
not a specific mortgage of the assets plus a 
license to the mortgagor todispose of them 
in the course of his business but is a floating 
mortgage applying to every item comprised 
in the security but not specifically affecting 
any item until some event occurs or some act 
on the part of the mortgagee is done which 
causes it to crystallize intoa fixed securi- 
ty.” T 
The two debentures now before the Court 
charged the Company’s property and assets, 
presentas well as future. In the absence 
of a stipulation to- qualify the elasticity of 
the floating charge, it leaves the Company at 
liberty to create specific mortgages or charges 
in priority to itself [Florence Land Co. (30) 
and Colonial Trust (21)], but it is not uncom- 
‘mon to insert ina debenture words to the 
effect that the floating charge is not to autho- 
rize the Company to create any mortgage or 
charge ranking in priority to the debenture, 
Of the two debentures before us, one con- 
tains such a restriction, though the other 
does not. 

In applying s. 17, Registration Act, to 
such instruments as these it is difficult to 
deny that the requirement of registration 
must attach to all specific property capable 
of identification at the date of exe- 
cution of the instrument and that as 
regards immoveable property every sort of 
which the Oompany was at that time pos- 
sessed, the instrument in the abeence of 
registration cannot take effect. I am not 
prepared to hold that although a specific 
mortgage of such property would require 
registration a charge given upon such prop- 
erty would be exempt from this require- 
ment by reason merely of the fact that the 
tight of the Company to use its assets in 
the course of its business is a condition of. 
the charge. ` Registration cf the floating 
charge with respect to specific immoveable 
property is by no means without its use. 

.' Again, speaking still of specific property 
ascertainable at the date of a debenturs, it 


(20) (1878) 10 Oh. D. 530; 48 L. J. Oh. 187; 39 L. T. 
589; 27 W. R. 236. 
- (21) (1880) 15 Oh. D. 465, 
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is to be observed that future interests -in 


-property may be treated or transferred (cf, 


s. 5, Transfer of Property Act), and that cl, 
(b), sub-s, (1), 6.17, Registration Act, con- 
tains the words “in present or in future 

. . . whether vested or contingent.” 

Even so, however, the application of the 
Registration Act to debentures bristles with 
difficulty. The language, the machinery and 
the objects of the Registration Act would 
seem to confine 8, 17 to property which is 
specific in the sense of being ascertainable 
and capable of identification at the date of 
the instrument. The two debentures before 
us give no particulars of any property and 
Ido not see how either instrument could 
have been accepted for registration by any 
Sub-Registrar, except indeed upon the foot- 
ing that there is nothing on their face to 
show that the Bengal National Bank had 
any immoveable property, on which footing 
they could have been registered in Book 4, 
“ A floating charge on the undertaking or 
property of the Oompany ” is a form of 
chage recognized by the Statute Book ag 
may be seen from el. (e), s. 109, Companies 
Act, Itis of the essence of such a charge 


‘that it will take effect over property which 


may in the future be acquired in the course 
of trading; thatis to say, over property 
which cannot possibly be identified at the 
time of the creation of the charge. As the 
word “ debenture" does not necessarily 
import a charge of this character, there is 
room for a contention to theeffect that this 
form of charge is outside the requirements 
of the Registration Act, both upon a strict 
construction of its language and also upon 
the consideration that the machinery of the 
Registration Act cannot cope with it, there 
being no certainty whether the property 
affected would turn out to be property in 
one part of India er another, or whether it 
would bederived from 4 or from B. To 
uphold this contention would, however, 
make a very serious- breach in the 
Registration system, and in so far asa de- 
benture creates a charge upon immovable 
property possessed by the Company at the 
time of the instrument, the breach would 
seem tobe unnecessarily wide. In the 
present case, for example, it seems more 
reasonable to hold that to make these de- 
bentures eitective over the immoveable pro- 
perty held by the Bengal National Bank 
in 1923, they ehould have contained a suffi- 
c‘ent descripiiicn of such property and 
should have been icg:stered accordingly. 
It may, however, be conienced that under 
p. 21 a document which creates. interest in 
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immoveable property should be refused 
registration altogether unless all the im- 
movable property comprised in it can be, 
and is, identified. Alternatively it may 
be contended that these debentures cannot 
take effect as regards immoveable property 
ascertinable and identifiable in 1923, but 
that they are good as regards property 
since acquired but not capable of identifica- 
tion at the time; thatis all property which 
is excluded by the test quod certum reddi 
potest, i 


Idid not understand the learned Advocate 
for the Imperial Bank to advance either of 
these contentions before us, and in the 
present case I am not prepared to give 
effect to them. By the decree dated 6th 
May, 1929, made inthe debenture-holder's 
- action, it was declared: 

“And the plaintiff Bank by its Advocate 
admitting that ty reason of the fact that 
the two debentures in the plaint in this suit 
mentioned having not been registered in 
accordance with the provisions of the 
Registration Ac‘ of 1:08 the said debentures 
did not operate to affect any immoveable 
prorerty of the defendant Bank. It is’ de- 
clared that the said debentu:e3 constitute 
charges upon all the undertaking, property, 
assets including uncalled capital, of the 
defendant Bank other than the immovable 
property of the defendant Bank.” 


The contention of the debenture-holder 
befo-e us has throughout been that their 
security takes effect upon the debts which 
draw after them the securities given there- 
for; and that it is possible in law to create 
such a charge otherwise than as a charge 
upon the Bengal National Bank's interest 
in the immoveable property. This conten- 
{ion failing, it appears to me that the proper 
direction to be given upon the summons now 
before us on appeal is that tke Imperial 
Bank is not entitled by virtue of the said 
debentures to any charge upon the sums 
payable to the Bengal National Bank in 
respec; of advances or upon its security 
therefor in any case in which such advances 
were, at the date on which the charge 
created by the said debentures ceased to 
float, secured by the deposit of title-deeds 
and sich title-deeds had not at the said 
date been deposited with the Imperial 
Bank. i 
`° I would only add that I greatly regret 
this conclusion. . ; 

The appellants must pay the liquidators 
their cosis of this appeal. The liquidators 
may take their attorney-and-client costs out 
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of the assets of the Bengal National Bank 
in due course of administration. 


C. C. Ghose, J.—I agree. 
A Appeal dismissed, 


od 


CALCUTTA HIGH COURT. 
- OIVIL APPEAL No, 475 op 1929. 
June 12, 1930, 

Present:—Sir George Olaus Rankin, Kr., 
Chief Justice, and Mr. Justice Mukerji, - 
JAGDISH NATH ROY—PtatxtirF— 

APPELLANT 


versus 
NAFAR OHANDRA PARAMANIK AND 
OTHERS—RESPONDANTS. 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 85 
—Decree for khas possession—Decree-holder obtaining 
symbolical possession—Subsequent application for khas 


possession, Competency of. | i 
Where a decree-holder, having obtained a decree 
for khas possession, executed that decree in the first 


instance by obtaining symbolical possession only, 
with some ulterior object of his own, and thereafter 
as a second instalment asked for khas possession: 
Held, that such a course was not permissible under 
the law, though if the decree-holder had objected to 
his getting only symbolical possession instead of 
khas possession, he would have been perfectly within 
his rights in coming before the executing Court a 
second time to have his remedy. [p. 701, col. 2.) 
Lokessur Koer v. Purgan Roy (1), Hari Mohan Shaha 
v. Babur Ali(2) and Bhulu Beg v. Jatindra Nath Sen 


(3), referred to. 
Banee Mahton v.Gopee Bhuggut (6), Har Kishore 


Nandy v. Saday Chunder Nandy (i) and Khetra ` 
Mohan Kundu v. Jogendra Chandra Kundu (9), not 


followed. 
Appeal from an order of tha Additional 


District Judge,Dinajpur, dated the 24th May, 
1923. 

Messrs. Girja Prosanna Sanyal and 
Surendra Narain Ghose, for the Appellant. 

Mr. Hari Prosanna Mukerji, for Mr, 
Nirmal Coomar Sen, for the Respondents. 

JUDGMENT. 

Mukerji, J.—This appeal has been pre- 
ferred by a decree-holder from an order pass- 
ed by the District Judge of Dinajpur, 
affirming on appeal an order of the Munsif, 
by which an execution case was dismissed 
on the objection of the judgment debtors. 

A suit for declaration of title and:recovery 
of khas possession was dismissed by the 
trial Court. On appeal, this decision was 
reversed and a decree was passed by which it 
was ordered as follows:—‘Plaintiffs’ title be 
declared and plaintiffs do get khas posses- 
sion of the land. Defendants do remove the 
structures within two months from this 


UcCree 1UL CUSLS, VUL LUIBYU UU UDJOWULUL VLU 
the ground of his not having received khas 
possession in accordance with the terms of 
the writ and the Oourt recorded on the 
order-sheet “possession delivered on the 
decretal land.” 

In the meantime on the 25th August, 
1924, the judgment-debtor filed an applica- 
tion in this Court, praying for stayof execu- 
tion but omitting all reference to what had 
taken place on the 20th as regards delivery 
of possession, and on this a Rule was issued 


suit. 

Bo far as the decisions of the Calcutta 
High Court are concerned, they have, un- 
like the decisions of the Bombay High 
Court and the later decisions of the Madras 
High Oourt, uniformly laid down that 
where, as here, symbolical possession has 
been erroneously delivered to a decree- 
holder as against the judgment-debtor, 
the decree providing for actual and not 
symbolical possession, such delivery of pos- 


LUL @ ULUTICIUY PULPUDS, UBWOLY LOL IBHUS OL 
processes under O, XXI, r. 3J, Oivil Pro- 
cedure Oede as already stated, it is true 
that by virtue of the Rule and the interim 
stay order issued by this Oourt, there 
could be no fresh execution on or after the 
28th August, 1924, until the second appeal 


(157 O. 418, 

(2) 240. 715. 

3) 77 Ind. Oas. 1035; 27 O.W, N. 24; A. I. R. 1928 
Oa . 138, r ` : 


ants ın respect otan one-third share of an 
ejmali family taluk alleging that the co- 
defendants had frauduiently ousted her 
from the same; the principal defendants 
alleged that the taluk was the self-acquired 
property of the co-defendants and that they 
held it under a putni from the latter; and 
the Oourt held that the taluk was ijmali 
and not self-acquired and gave the 


(4) 3 W. R. Mis 3. 
- (5)°9 W, R, 454, 
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plaintiffs a decree for possession. The 
plaintiff applied and obtained possession of 
the taluk under s. 224 and thereafter alleg- 
ing that a more perfect possession was 
necessary as against the principal defend- 
antsin order tonullify certain obstructive 
acts of theirs applied for possession under 
8. 223. It was held that assuming for the 
sake of argument that the plaintiff had 
already been once put into possession under 
8. 224 there was no bar to her being put 
into the more direct and actual possession 
contemplated by s, 224. In the case of 
Banee Mahton v. Gopee Bhagat (6), the facis 
as far as they may be gathered were that 
the plaintiff a reversioner had sued for 
possession of an 8-annas share ofa mouzah 
and for setting aside.a sale made thereof 
by a Hindu widow, and gota decree for 
possessicn. He received possession under 
8, 224 and gave a receipt that he had receiv- 
ed possession in accordance with the 
decree. He then made afurther application 
that the defendants refused to give him 
khas possession of some lands on the ground 
that they held those lands in ryoti, It wes 
held that an application under s. 223 lay 
and not a suit In the case of Har Kishore 
Nandy v. Saday Chunder Nandy (7) the 
facts do not appear, but it was held, follow- 
ing the last two Weekly Reporter cases, 
that the Munsif had jurisdiction to iesue an 
order for khas possession under s. 263 of 
Act VIII of 1859 although in the first in- 
stance he had ordered possession under s, 
264 of that Act. Now, these decisions are 
certainly distinguishable from the present 
case, In the first of these cases the’ decree 
was for possession and when ordinarily 
possession under s. 223 would have been 
enough it was found on the spot that the 
judgment: debtor was inactual occupation of 
a part—in such circumstances it was held to 
be open to the decree-holder to come before 
the executing Court to apply for such pos- 
session, actual and effective, as he was en- 
titled to under the decree. The facts of 
this case need not be read as showing that 
the decree holder had chosen to take under 
the first execution something in lieu of or 
in satisfaction of what the decree entitled 
him to. As regards the second and the 
third cases, the decrees were such as could 
ordinarily be executed by the delivery of 
symbolical possession, and, furthermore, it 
is extremely doubtful if the view taken in 
those cases as to the rights of the respective 


6) 12 W. R. 285. 
7) 17 W. R. 30. 
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parties can be regarded as good law after 
the Full Bench decision of this Court in the 
case of Juggobandhu Mukherjee v, Ram 
Chunder Bysack (8), and the numerous cases 
which are based on it, The fourth case 
need not be separately considered. In any 
event, none of these decisions, in my judg- 
ment, need be regarded as an authority for 
the proposition that where a decree-holder 
is, under the terms of his decree, entitled to 
khas possession, he is atliberty to take by 
way of a first instalment symbolical posses- 
sion only and thereafter apply for supple- 
menting what he has got by being given 
actual possession. In the unreported de- 
cision of this Court in the case of Khetra 
Mohan Kundu v. Jogendra Chandra Kundu 
(9), Appeal against Order No. 248 of 1917, 
decided on the 28th January, 1918, a 
report of which is to be found in 45 Indian 
Cases, and to which our: attention has been 
drawn, no reasons have been given, and, 
in any event, if what was said by the Court 
below whose view was affirmed on appeal 
by this Oourt, are to be taken as the reasons 
for the decision. IregretI am unable to 
agree therein. 

The result is that,in my judgment, the 
second application for execution was not 
maintainable and, inmy opinion, the remedy 
of the decree-holder, if sny, lies in a suit 
properly constituted for the purpose, 

The appeal is dismissed, but in the cir- 
cumstances of the case I would not make 
any order as to costs. 

Rankin, C. J.—I agree. 

A 


(8) 50. 584; 50. L. R. 548; 3 Shome L. R, 68, 
(9) 45 Ind. Oas, 7. 


CALCUTTA HIGA COURT. 
Oivin AePEan No. 15 cF 1930, 
- August 19, 1930. 
Present :—Mr. Justice Mukerji and 
Mr, Justice Mitter. 
Musammat BIJAN BALA DEVI— 
APPELLANT 
versus 
MATHURA NATH SIRKAR AND OTHERS 
— Res PONDENTA. 
Bengal Tenancy Act (VIII of 1885), s. 148 (b)— 
Transfer of decree for arrears of rent—Assignee’s 
right to execute deeree. 
The assignee of a decree for arrears of rent, who 
is not the assignes of the interestof the landlord 
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who had obtained that decree, is not competent to 
execute the decree under s, 148 (k) of the Bengal 
Tenancy Act. 

Manurattan Nath Das v. Hari Nath Das (1) and 
Forbes v. Maharaj Bahadur Singh (8), referred to. 

Sashi Bhusan v, Gogan Chandra (7), not followed. 

Appeal from the appellate order of the 
- District Judge, Backerganj, dated the 9th 
September, 1929. . 

Mr, Anilandra Nath Roy Chowdury, for 
the Appellant, 

me Asita Ranjan Ghose, forthe Respond- 
ents. 

JUDGMEN T.—The decree-holder, who 
happens to be the assignee of a decree for 
arrears of rent but not the assignee of the 
interest of thelandlord who had obtained 
that decree, is the appellant in this appeal. 
She applied for execution of that decree 
but the execution has been refused by both 
the Courts below onthe ground that she is 
not competent in view of s. 148 (h) of the 
Bengal Tenancy Act. 

So far as this question is concerned it is 
well known that there is a considerable 
corflict of judicial opinion. In the case of 
Manuraitan Nath Das v. Hari Nath Das (1), 
Mookerj2e, J., pointed out this conflict but 
he did not decide the question, It would 
be convenient to quote his words in this 
connection. He said, “ Upon a review of 
thes> authorities it is manifest that there is 
a conflict of judicial opinion on the question 
“and the cases of Kailash Chandra Ray v. 
‘Jadu Nath Roy (2), Dwarka Nath v. Peary 
Mohan (3), Dinanath v. Golap Mohini (4), 
Karuna Roy v. Surendra Nath (5) and Nas 
Gendra Nath v. Bhuban Mohan (6) are 
authorities being in support of a strict and 
literal interpretation of s. 148 (h) of the 
.Bangal Tenancy Act; while on the other 
hand the cases of Sashi Bhusan v. Gagan 
Chandra (7) and Hari Nath v. Dengu 
Nath, 8, A, No. 2143 of 1898 (unreport- 
ed) clearly support a liberal interpreta- 
tion of this provision of the law. Since 
that decision there has been another 
decision of this Court in which the earlier 
authorities were discussed and it was held 
by Richardson and Walmsley, JJ., that el, 
(h) of s. 148 of the Bengal Tenancy Act 
forbids the assignee of a decree for arrears 
of rent to make any application to execute 
the decree even as a simple decree for 


6)6 O. W. N.91. 
7) 22 0, 364, 
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money under ths Code of Oivil Procedure. 
The learned Judges held that the language 
of s. 148 (h) appears not to be altogether 
free from obscurity, but that there is a 
strong current of authority in favour of 
giving to the words of Statute their plain 
and obvious meaning. In the case o 
Forbes v. Maharaj Bahadur Singh (8) their 
Lordships of the Judicial Committee while 
not particularly dealing with the question 
did refer tos. 748 (h) and express themselves 
with regard to the meaning of that clause 
in this way “ A reference to s. 142 (h) clearly 
shows that the right to apply for the ¢xecu- 
tion of a decras for arreara was attached to 
the status of the decree-holder qua landlord. 
It declares that notwithstanding anything 
contained in 8. 232, Civil Procedure Code, ete.” 
We are of opinion that there is ro reason 
whatsoever why the plain words of the 
Statute should not be given their obvious 
meaning and we do not see our way to agree 
with those decisions in which the learned 
Judges have purported to have given what 
they considered the literal interpretation to 
the words of the Statute. 

We think that the Oourts below have 
taken the correct view of this matter and 
we accordingly dismiss this appeal with 


costs. We assess the hearing-fee at one 
gold mohur. 
4. Appeal dismissed. 


(8) 23 Ind. Cas. 632;41 O 926; 18 O. W. N. 747; 
(1914) M. W. N. 397: 15 M.L. T. 380; 12 A. L. J. 653; 
P oy J.4;1L. W. 1059; 41 I, A. 91; 25 O. L, J. 434 


CALCUTTA HIGH COURT. 
O:vIL APPEAL No. 310 oF 1929. 
Augast 26, 1930. 

Present :—Sir George Olaus Rankin, KT., 
Chief Justice and Justice Sir Charu 
Ohunder Ghose, Kr, 
OHANDRA NATH BAGOHI—DEOREE 

HoupEg—APPELLANT ` 


Versus 
NABADWIP OHANDRA DUTT anp 
OTHERS—J UDGMENT- DEBTORS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, r.22 
— Absence of notice under O. XXI,r. 22—Validity of 
sale—Judgment-debtor appearing and objecting on 
notice under O. XXI, r. 66 before sale, effect of— 
Consent decree—Construction. 

Where a notice under O. XXI, r. 22, Civil Proce- 
dure Code, has not-been issued and the party who is 
entitled to notice does not in substance get notice and 
is not given or does not take an opportunity.to object 


woito some question now arises to tne 
effect that “in default of payment of two 
consecutive instalments by the Rezeiver 
and in breach of the terms mentioned in 
cl. (D) that was the covenant to insure 
“the plaintiff will be able to execute the 
decree without making itabsolute as against 
anyorall of these defendants”, Now, an 
application for execution of the decree was 
filed on the 14th of January, 1927, and, in- 
stead of noticing that more than a year had 
elapse since the date ofthe decree and in- 
stead of issuing notice under O. XXI,r, 22, 
Code of Oivil Procedure, the following order 
was simply passed; ‘Issue notice under 
O. XXI, r, 66, Code of Civil Procedure”, It 


10 11K6 Manner COal, a8 1t 088 Deen nela that 
notice underr. 22 isa condition precedent 
and without it the Oourt has no jurisdiction, 
this objection can be taken at any time. 
The first question on this appeal is whe- 
ther that contention is correct, In my 
judgment, it is not correct. Itis quite un- 
necessary to push the abstract logic of the 
case of Raghu Nath Das v. Sundar Das 
Khetri (1) to this ridiculous extreme 
There was a case somewhat similar to this 


(1) 24 Ind Cas. 304; 42 O. 72; 18 O. W. N. 1058; 1 
L. W. 567; 27 M. L. J. 150; 16 M. L. T. 353; (1914) M, 
W. N. 747;16 Bom. L, R. 814; 20 O. L, J. 555; 13 A, 
L. J, 154; 411, A, 251 (P. 0.) 


the High Oourt on the ground of absence of 
notice under r. 22 and the High Court set 
aside the execution proceedings The case 
went back to the executing Oourt and, after 
further proceedings, a sale was directed. 
Thereupon, an objection was taken thas, 
even s0, no notice yet had been served under 
O. XXI, r 22 and still the sale was bad. 
Dealing with that kind of objection, the 
learned Judge, Kulwant Sahay, J., said:— 
“All that O. XXI,r. 22 requires is that an 
opportunity should be given to the judg- 
ment-debtors against whom execution is 
taken out more than a year after tho decree 
to show cause why execution should not 
proceed.” In my judgment that is the 
substance and the meaning of the require- 
ment, I do not in any way seek to throw 
doubt upon the proposition that where such 
a notice has not issued and the party who 
is entitled to notice doesnot in substance 
get notice and is not given or does not take 
an opportunity to object to the execution 
of the decree, the sale which follows will 
be without jurisdiction in the sense that, 
even if the sale is to a stranger, the sale 
` will not be binding or valid. .The parties 
in the present case have been litigating 
actively with each other upon the question 
whether this execution should proceed and 
how it should proceed. I have pointed out 
that, at onestage of the case, the matter 
was by agreement referred toa gentleman 
to report as to the amount of the valuation 
to be inserted in the proclamation of sale, 
Inthe appeal which came previously before 
this Oourt, there was an affirmation that 
the sale was to take place and the proclama- 
tion was to issue. It appears to me to be 
merely piling unreason upon technicality 
to hold upon the circumstances of this case 
that it is open tothe judgment-debtors on 
‘these grounds to object to the jurisdiction 
of the Court because they have not gota 
formal notice todo something, namely, to 
dispute the execution of the decree when 
in point of fact they were busy disputing 
about it in all the Courts forthe best part 
of the last two years. I decline to push the 
` doctrine so far as that and it seems to me 
that the execution should proceed, 
Tho next question is as to the proper 
construction of the consent decree, Ths 


(2) 117 Ind, Oas, 648; 7 Pat, 790; A, 1 R. 1929 Pat, 


cl. (D); and be says that the word is ‘‘and” 


and not “or” and that, therefore, this decree ` 


for instalments cannot be executed unless 
two instalments are in arrear and also there 
is afailure to insure. When one looks at 
the clause ,it becomes abundantly apparent 
that it is not -a clause framed -in accurate 
and precise language by some body who 


knows the value and meaning of the. words. 


used. It cannot mean “and in default of 
breach”. It seems to me that we must look 
at the substance of the matter tosse what 
construction can reasonably be put upon 
the clause. If it means that in order to 
have a right to execute the decree not only 
must two instalments be in arrear but also 
there must be a failure to insure, then so 
long us two instalments are not in arrear 
there is nothing tecompel the mortgagor 
to insure so far as this clause is concerned, 
In the same way, so long as he insures, there 
is nothing to prevent default in paying all 
the instalments one after the other without 
bringing the clause into operation. This 
is a most extraordinary intention. I think 
this clause should be read as meaning that, 
in default of payment of two consecutive 
instalments, the plaintiff will be entitled to 
execute the decree and in case of a breach 
of the covenant to insure the plaintif will 
be entitled to execute the decree, : 

In these circumstances, I think that the 
appeal should be allowed. and the case 
should go back to the Court of the learned 
Judge:in order that execution may proceed. 
The costs ‘of this‘ appeal must be given to 
the appellant. The hearing-fee is assessed 
at two gold mohurs, 7 


Ghose, J.—I agree, 


A. Appeal allowed. 
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SIND JUDICIAL COMMIS- 
j SIONER'S COURT. 
Oivin Ossu No. 65 or 1930. 
December 22, 1930. 
Present :—Mr. Haweliwala, A. J. O. 
In the matter of Tan PRM or GIANCHAND 
LILARAM—Insotvenr. 

Presidency Towns Insolvency Act (LIZ of 1909), 
8.52 (1) (a)~—Repuied ownership—Goods entrusted to 
insolvent as agent, whether pass to Oficial Assignee— 
Possession inconsistent with ordinary usageof trade, 
effect of—Burden of proof—Hnglish decisions, value 
of, as precedents. 

Goods entrusted to a person as agent for sale and 
stored by him as the goods of his principal, are goods 
held by him on trust in the fiduciary capacity of an 
agent within the meaning of s. 52 (1) (a), Presidency 
Towns Insolvency Act,and consequently do not pass 
on the insolvency of the agent to the Official Assignee 
unless the principal has permitted the agent to have 
a possession not consistent with the ordinary usage 
of trade, thus raising a reputationof ownership in 
the insolvent. The burden of proving circumstances 
of reputed ownership lies on Official Assignee. [p. 
707, col. 1; p. 708, col. 2,1 

In the matter of Syed Kazim (2), Official Assignee v. 
Zollikoffer & Co. (3), Moonrumugam Kondan Asari v. 
Chockalingam Asari (4), Watson &Co,In re, Atkin, 
Ex parte (6) and Bright Ex parte, Smith, In re (5), re- 
lied on. 

Reputation ofownership is always a question of 
recog pending upon the cireumstances of each case. 

- 407, col. L 

Where the provisions and wordings of the Presid- 
ency Towns Insolvenzy Actare the same as those of 
the English Bankruptcy Act, the rulings of the 
English Courts are tobe followed in interpreting the 
Indian Act. [p. 706, col. 1.] 

Mercantile Bank of India. Limited, Madras v. 
Official Assignee of Madras (1), followed.} 


Messrs. Kedumal Lekhraj ard Srikishen- 
das H. Lulla, for the Olaimants. 

Messrs. Kundanmal Dayaram and Fate- 
chand Asudamal, for the Official Assignee. 


J UDGMENT.—This is an application 
arising out of the insolvency of the firm of 
Gisnchand Lilaram. The owners of the 
goods, 16 in number, pray for an order to 
the Official Assignee under s 16 of the 
Presidency Towns Insolvency Act and r. 
107 ofthe Karachi Town Insolvency Rules 
to restore the goods to them, said to have 
been taken possession of by the Official 
Assignee for the benefit of the general body 
of the creditors of Gianchaid Lilaram. 

Eleven of the owners axa represented by 
Mr. Kodumal, 4 are reprssented by Mr. 
Srikrishendas. Lulla and 1 by Mr. Ghan- 
shamdas. Mr. Kundanmal represents the 
Official Assignees and Mr. Fatechand 
Assudamal represents some of the cre- 
ditora of the firm of the insol-veuts. 

It is contended on behalf of the owners 
that the insolvrents have no proprietary in- 
terest in the ssoods which were antrusted to 
them for sale, and as such, the goods were 
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held by them on trust for aspecial purpose 
and, therefore, they are exempted under 8. 
52, el. 1 (a) of the Presidency Towns 
Insolvency Act; whereas it is contended on 
behalf of the Official Assignee that, at the 
commencement of the insolvency of the 
firm, the goods were in the possession, ĉon- 
trol and disposition of the insolvents, with 
the consent of the owners under such cir- 
cumstances that the insolvents were the re- 
puted owners thereof, | 

Now, tohavea clear perception of the 
point at issue between the two claimants, it 
is necessary to havea clear idea of the true 
relation betweén the owners of the goods 
and theinsolvents, It apvears from the 
evidence that the firm of Gisnchand Lila- 
ram did extensive business as Commission 
Agente and Merchants in grain, cotton and 
seeds. Theyfussd to buy goods up-couniry 
and sell them at Karachi, Karachi being a 
sea-port town adjacent to the district in the 
Punjab, up-couniry constituents used to 
send them goods for sale on commission. 
They used to store these goods in their go- 
downs in eeparate lots, each lot bearing the 
name or the mark of the constituent, 
for the purpose of identifying the lot. 
Sometime they themselves stored their 
own goods in the godown which bore 
their own mark. They had 7 or § godowns 
in Karachi. During the course of their 
business, till the goods were disposed of, the 
insolvents charged the constituents rent 
and such other incidental charges ior stor- 
age and taking care of the goods. In fact 
the goods remained in the godown at the 
risk of the constituents, The insolvents 
were also members of the Import'Grain Mer- 
chants’ Association, This isan Association 
of Merchants and Oommission Agents who 
sell goods in Karachi imported from up- 
country ; any merchant having a godown 
for storing goods, can become a member of 
this Association, and most of the Oommis- 
sion Agents owning godowns in Karachi are 
members of this Association. All these 
merchants known as Godownwallas, store 
goods in their godowns on behalf of their 
constituents for sale, and the practice, ac- 
cording to the merchants of this Association, 
is, that they generally act according to 
the instructions of- their constituents 
and store goods at the risk of their cons- 
tituents. They sometimes allow over- 
drafts against the goods, if such facility is 
required by the constituents, and in such 
cases of over-draft, the merchants would 
sell the goods at their option, and till the 
goods are disposed of, they remain’ as the 
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goods ofthe consignor. It is clear from the 
evidence of Mr, Showkatrai, President of the 
Indian Import Grain Merchants’ Association 
that, according to the custom prevailing in 
Karachi, goods lying in the godown of 
Commission Agents, remain, as the goods 
of the consignors and the consignors can 
remove the goods from the godowns after 
paying the necessary charges. Ifthe con- 
stituents give instructions not to sell and do 
not draw agsinst the goods, the agents keep 
them in. the godowns at the risk of the con- 
signors till further instructions received 
suit. The most astonishing incident of this 
commission business is thatthe agents are 
“mot responsible to their constituents, if the 
-purchaser of the goods from the agent ei- 
ther fails or does not pay the money; 


the risk is of the constituents and 
not of the agents. The evidence of 
Mr. Showkatrai, President of the As- 


seciation and Pheroomal, Managing Part. 
ner of the insolvente, who was also the 
Secretary of the Association, leaves no doubt 
jin my mind that, according to the custom 
prevailing in Karachi, these Commission 
Agents stock the goods of their constituents 
' at the risk of the constituents and solong the 
. goods are not disposed of, the constituents 
are the owners. The witness Showkatrai 
states in his evidence that just about the 
.time Gianchand Lilaram failed, one Data- 
ram Ratoomal also a Commission Agent in 
Karachi, suspended payment and the goods 
“pelonging to his constituent lying in his 
godowns were handed over to the owners by 
the truatees, The natural conclusion, there- 
_fore,is that the business done by members of 
this Indian Import Grain Merchants’ As- 
sociation is thatof principal and agent and 
not thatof principal to principal. That being 
s0, the question, then remains, in what capa- 
city, the goods are held by the insolvents 
until they are disposed of ? ion 
It is argued by the owners that the agents 
would be trustees for their constituents aud 
the property in their hands would be trust 
property. Tbe wording of s. 52, el. 1 (a) 
“property held by the insolvent on trust for 
any other person " is identically the same 
as appearing in the English Bankruptcy 
Act, 8.38, and it has been held in Mercan- 
tile Bank of India, Limited, Madras v, Off. 
cial Assignee of Madras (|), that when pro- 
visions and wordings. of the Presidency 
Towns Insolvency Act are the same as those 
ofthe English Bankruptcy Act, the rulings 
of the English Courts are to be followed in 


(1) 35 Ind, Oas, 942; 39 M. 250. 
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interpreting the Indian Act. In William's 
Bankruptcy Practice (13th Edition), page 
217 under 3, 38, cl, 1, the learned author 
enumerates 3 classes of trusts, viz: ` 

(1) Express trust ; 

(2) Trust in respect of property of which 
the bankrapt, being the absolute legal 
owner, has parted with the whole or the part 
of beneficial interest ; ; 

(3) Trust of agency in respect of the 
property in which the bankrupt has not the 
absolute or general, but only a special in- 
terest, i T 

Again at page 229, theléarned author says: 
“Lastly, there is a third class of trusis 
where the bankrupt has not the general but 
only aspecial interest, e. g., where the pro- 
perty is vested in the bankrupt as an agent 
such as factor, ete., such property so long 
as it or its proceeds remain distinguishable 
from the mass of the bankrupt’s property 
will not pass to the.trustees.” 

The same principle is enunciated in Hals- 
bury, page 169: “A factoror a mercan- 
tile agent, entrusted with the possession as 


-wellas disposal of the goods, is a trustee of 


such goods and they will not, on his bank- 
ruptcy, pass to the trustee, but will belong 
to his principal,” 

And again: at page 170: “Property 
which is in possession of tae bankrupt for 
a specific purpose,does not as a general 
rule pass to the trustee, but is clothed with 
species of trust and is subject to the same 
principle as that property,” . l 

Also Mulla in his latest book on Insol- 


-ven¢y in British India suma up the ptsition 


thus at page 330, para 496: 

“ A factor.or mercantile agent entrusted 
with goods to sell for his principal is a 
bailee of the goods. He has a special pro- 
perty in the goods as distinguished from the 
general property had by a person holaing 
property on an express trust. But though 
not an express trustee, he holds the goods 
in a fiduciary capacity, andisa trustee of 
the goods within the meaning of s. 52 (1) 


(a) of the Presidency Towns Insolvency 
Act.” 


. -Again at page 331, para, 498, the learned 


author says: ‘‘Goods entrusted to a per- 
son for sale as Commission’ Agent do not 
pass on his insolvency to the Official As- 
signee or Receiver but remain’ property of 
the owner.” 4 ; 

Tne same view of the law has been 
adopted in In the matter of Syed Kazim (2). 


2 102 Ind. Oas. 389;5 R. 73; A, I'R: -1927 Rangs 
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The word “ trust as used in s. 52 of the Pre- 

< sidency Towns Insolvency Act, is not con- 
fined to express trust, but includes all kinds 
of property held by an insolvent in a fiduci- 
ary character. Goods entrusted to a per- 
son for sale as Commission Agent, do not 
pass on his insolvency tothe Official Assig- 
nee but remain the property of the owners.” 
-Oficial Assignee v. Zollikoffer & Co. (3). 
and Moonrumugam Kondan Asari v. Chocka- 
lingam Asari (4) also adopt the same view. 

Mr. Kundanmal cites casas reported as 
Bright Ex parte, Smith, In re (5), Watson & 
Co.,Inre Atkin, Ex parte (6), Ford, In re 
Trustee v. Powell (7). to show that property 
in the hands of the agent, could not be 
trust property as the cases exclude the pos- 
sibility of a trust ; but a close reading of 
the cases shows that in noneof thesecases, 

r the point under s. 38, cl. Lof the English 
Bankruptcy Act was either raised, consider- 
ed or decided. The cases were decided 
merely on the point whether on the facts of 
those cases the doctrine of reputed owner- 
ship applied or not, and itis quite true 
to say, that reputation of ownership is 
always a question of fact depending upon 
the circumstances of each case. 

Bat it seems tome that thia principle 
has an important exception, viz, that al- 
though the goods in the hands of an 
agent may be easily distinguishable, they 
may yet, on the bankruptcy of the agent, 
pass to his trustee, if the principal has 
permitted the agent to have a possession 
not consistent with the ordinary usage of 
trade and raising a reputation of ownership 
in the bankrupt, and. this I understand is 
the main argument of Mr. Kundanmal on 
behalf of the Official Assignes. Now the 
burden of bringing the case within this 
exception and proving circumstances of 
reputed ownership lies on the Official 
Assignee as observed in 9 L.J. R. Bankrupt- 
cy page 35—A case cited by Mr Lulla. 
The Judgment at page 38 proceeds: 

“But if the usage of the country be 
both ways, that evidences cannot entitle the 
assignee claiming upon the ground of 
order aud disposition for the assignee 


(3) 100 Ind, Cas. 1017; 6 Bur. L. J.9; A. 1 R. 1927 


ang. 133. É 

(4) 129 Ind. Gas. 33; 59 M. L.J. 629; 32L. W. 449; 
(1930) M. W. N. 869; A.I. R. 1930 Mad. 913: 54 M. 5. 

(5) (1879) 10 Oh. D. 566; 48 L. J. Bk. 81;39 L. T. 
| 649: 27 W. R. 385 


(6) (1904) 2 K. B. 753; 73L. J.K B. 854; 11 Manson 
65; 20 T. L. R 727 


(7) (1929)-1 0h. 137: 98 L.. J. Oh, 144; (1998) B. & S, 
956; L40 L, T, 276; 72 S. J. 517. we 
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musi prove the reputed ownership; the 
burden of proof lies upon him that the 
bankrupts were the reputed owners of these 
articles.” 

Now, there is nothing in the present case 
to show that the constituents inany way 
acted inconsistently with the trade or usage 
prevailing in Karachi, In letting the 
possession of the goods with Gianchand 
Lilaram, They consigaed their goods to 
the custody of the agents for the purpose 
of sale in the ordinary course of their 
business and the ‘agents kept these goods 
separately identifying them asthe goods 
of the constituents, and before the goods 
were disposed of, the agents suspended 


payment, The evidence of Pheroomal is 
clear on the point that, if the con- 
stituents had demanded their goods 


on the eve of their insolvency, they would 
have handed over the goodstothem. In 
my opinion the Official Assignee has 
entirely failed to discharge the burden 
that lay upon him that the agents were 
the reputed owners, As Vaughan Williams, 
L. J. points out in Watson & Co, In re, 
Atkin Ex parte (6), ' 

“The doctrine of reputed ownership was 
firat embodied in the Bankruptcy Act, 21, 
James 1. It has been couched in various 
words in the successive ` bankruptcy 
statutes, but this principle has run through 
them all, and thə statement of Lord 
Redesdale in Joy v. Campbell (8) (a case 
which has been approved and acted on 
again and again: see Bellher v. Bellamy (9), 
Hamilton v. Bell (10), and many other 
cases), that the true owner must have 
unconscientiously permitted the goods to 
remain in the order or disposition of the 
bankrupt, justifies this statement. This 
does not mean, as we understand it, that 
he must have intended that false credit 
should be obtained by the bankrupt's 
apparent possession of the goods, but it 
does at least mean that the true owner of 
the goods must have consented to a state 
of things from which he must have known, 
if he had considered the matter, that the 
inferencs of ownership by the bankrupt 
must (observe, not might or might not) 
arise.” 

In the present case, the insolvents, as 
the printed forms of their business show 


(8) (1804) 1 Sch. & Lef 328 at p. 336; 2 Sch & Lef 740; 
9 R. R. 39 


(9) (1848) 2 Ex. 303; 17 L. J. Ex. 219; 76 R. R, 


(10) (1854) 10 Ex. 545; 24 L. J. Ex. 45;18 Jur, 4109; 
3 Or, D. R, 308; 3 W. R. 62, 
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carried on business es Commission Agents, 
Bankers, Merchants and the up-country 
constituents dealt with them as Commis- 
sion Agents. This description on their 
forms, was sufficient communication to the 
public at large that the goods in the 
godowns might be the goods of their 
principal and would prevent their getting 
credit merely on the strength of the posses- 
sion of the goods. In this respect, the 
present case is on all fours with the case 
of Bright, Ex parte, Smith, Im re (5) in 
which it was held that the goods consigned 
to a ommission Agent for sale and in the 
possession, at the commencement of his 
bankruptcy, did not pass, to the trustee by 
virtue of reputed ownership clause, if the 
creditors have had notice that he earried 
on business as an agent. The remarks of 
Jessel, M. R., at page 651* can ba profitably 
quoted as having an important bearing on 
the decision of the present case: “In the 
first place, the bankrupts never held them- 
selves out as the owners of the goods at 
all. Thatis their contention, and I think 
they are right in that contention. The 
bankrupts told all the world that they 
carried on business as merchants and 
manufacturers’ agents. That was on their 
invoices, and we are told that it was on 
their doors and in the Directory but 
certainly it was on their invoices, and 
there is no evidence that they ever, other- 
wise, describéd themselves. The result 
was tliat every one dealing with them 
knew that they had a. business as agents; 
that this was no holding out withouta 
foundation. it is admitted that they really 
were agents, not only for the present appel- 
lants but for others. It was their real 
businede; they did not call themselves that 
which, they were not, but what they were. 
That beingso,if a man says tohis creditors “I 
Carry on business as a merchant and factor” 
can a creditor say “I give you credit on the 
faith of any goods in your warehouse belong- 
ing to you, not as factor but as merchant” ? 
The creditor knows that by reason of the 
business carried on the goods may not 
belong to the debtor, and itcannot be said 
that credit is given on, the faith that the 
gocds were his own, that the description 
“merchanis and manufacturers’ agents” 
was sufficient to let anybody. know that 
they had gocds as agents, and that the 
whele of the goods on the premises might 
in fact be therein that capacity’. 

That being so, following the reaconing 


of the cases quoted above. and after giving 
*Page of 39 L. T.—{[Ed.] x; 


JETHANAND HARUMAL V. OFFICIAL ASSIGNEE, 


131 I. O. 1931 


my careful consideration to all the argu- 
ments so ably advanced by Messrs. Lulla & 
Kodumal and Mr. Kundanmal on behalf 
of their respective clients. I am satisfied 
from the evidence of Mr, Showkatrai 
President of the Association and Fohoomal, 
managing partner of the insolvents, that 
the goods in question were consigned to the 
insolvents as agents for sale and were 
stored by them in their godowns as the 
goods of their constituents and con- 
sequently the goods were held on trust by 
theinsolvents in the fiduciary capacity as 
agents for and on behalf of their constitu- 
ents within the meaning of s. 52, cl. (1) (a) 
of the Presidency Towns Insolvency Act 
and the Official Assignee has failed to 
establish that the constituents acted ina 
manner not consistent with the ordinary 
usage of trade prevailing among Commis- 
sion Agents in Karachi and raising a re- 
putation of ownership in the insolvents. 

Accordingly I order that the goods in 
question be released and handed over to 
the respective parties on payment ofthe 
necessary charges. $ 

As to costs, having regard to the facte 
and . the circumstances of this case, I order 
that the costs of this ‘application to come 
out of the assets. Each Pleader should 


get one set of pleader’s fees. Securities 
will be discharged. 
A. Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Misos_Lanzovs Jupiort Oase No. 293 
oF 1930. 

AND 
Insouvenoy No. 39 or 1930, 

October 6, 1930. 

Present: —Mr. Haweliwala, A. J.C. 
JETHANAND HARUMAL-— APPLIOANT 
versus 
OFFICIAL ASSIGNEE—Oeronenr. 

Presidency Towns Insolvency Act (TII of 1909), s. $2 
(e)—Repute d ownership—W ithdrawal of consent—Com- 
munication of withdrawal, necessity of —Mere demand 
whether amounts to withdrawal—Mortgage of goods 
tm shop, whether covers future goods. 

A and B carried on business in partnership. The 
accounts were settled and B carried on the business 
separately after executing a bond to A mortgaging 
the ‘goodsin the shop’ for the amount which was 
found due to A. B afterwards became insolvent and 
the Official Assignee claimed the . goods lying inthe 


tant for a sum of Rs, 
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shop against A. The old goods under the mortgage 


‘were sold andnew goods were brought in for the 


from time to time and on 


purpose of the business 
the goods in the shop were 


the day of the insolvency 
mostly new goods; 
Held, (1) that as the mortgage was only in respect 
of the goods in the shop and not for the future goods 
A had no rightto the goods against the Official 
Assignee ; [p. 709, col. 2.] 
` (2) that, in any case, 


the goods were with the 


‘consent of A in-the order, possession and disposition 


of ;the insolvent, under such circumstances that the 
insolvent was the apparent owner and consequently, 
the Official Assignee had a right to claim these goods 
under the rule,of reputed ownership. [p. 710, col. 


2.) 

Under s. 52 (ce), Presidency Towns Insolvency Act, 
unless a withdrawal of consent is “communicated to 
the person from whom consent is withdrawn, such 
withdrawal will not be effective. [p. 710, col. 1.] 

Official Assignee v. Mohamad E. Naikwarah (1) and 
Aburubammal v. Oficial Assignee, Madras (2), dis- 
tinguished. 

The question whether in a particular case a demand 
is made and so the consent is withdrawn, is aques- 
tion of fact depending onthe merits of each case. 
The demand must be effective, bona fide and should 
be pursued with a view to take possession of the 
mortgaged goods. Itshould not be merely fa casual 


demand. [ibid. 
Mr. Kimatrait Bhojraj, for the Appli- 


cant. 
_ Mr. Dipehand Chandumal, for the Oppon- 


ent. 
ORDER.—In this application, the ap- 


_ plicant Jethanand prays for possession of 


certain goods as having been mortgaged 
to him by the insolvent Thakurdas under 
a mortgage bond dated 4th October, 1929, 
The Official Assignee contests the claim of 
the applicant on the ground that the 
mortgage bond relates to the goods in 
existence then in the shop on 4th October 
and has nothing to do with future goods 
that may be brought in the shop for sale 
after that date and in the alternative, claims 
goods under the doctrine of reputed owner- 
ship for the benefit of the general body 
of the creditors of the insolvent. 

It appears from the evidence that some 
time before the insolvent Thakurdas 
carried on his business separately in his 
own name in grocery, he was doing business 
in partnership with the applicant and in 
consideration of the payment of the 
‘partnership debts and settlement of the 
accounts, the insolvent executed a mort- 
gage bond (Ex. 5) in favour of the appli- 
3,700 whereby as 
security for the payment of that amount 
he mortgaged the goods then lying in his 
shop. In spite of this mortgage, the 
insolvent carried on his business in his 
shop as usualin grocery consisting chiefly 
„of tea, soap, sugar etc. He used tomake 
daily sales in these commodities and 
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purchased new goods from the bazaar. 
Goods under the mortgage were sold and 
new goods were brought in for the pur- 
pose of sale, replacing the old goods. 
Between the date of the mortgage and 
the date of the insolvency the insolvent 
states that he might have purchased 
and sold the goods of the value of 
about Rs. 7,000. I believe the evidencs of 
the insolvent on this point that the old 
goods under the mortgage were sold and 
new goods were brought in for the pur- 
poge of the business from time to time 
and on the day of the insolvency the gooss 
in the shop were mostly new goods. Now 
looking to the mortgage bond Ex. 5, 
the mortgage is only for the goods in 
the shop and not for the future goods 
and that being so, I am afraid the appli- 
cant has no case at all against the goods 
taken possession of by the Official 
Assignee. Bat Mr. Kimatrai contends 
that the goods in the shop at the date 
of insolvency being indistinguishable from 
those mortgaged, the claim of the applicant 
should prevailas 2 secured creditor over 
all the shop goods, because the bond says, 
“ goods in the shop” but even on this con- 
tention, the provisions of the insolvency 
law do not help him. I have discussed this 
matter rather fully in my judgment in 
Judicial Miscellaneous No. 166 of 1930 so far 
as law on this point is concerned. A further 
point is urged by Mr. Kimatrai, viz., the fact 
that the possession of the goods was 
demanded by the applicant in respect of 
his claim under the mortgage is suff- 
cient in law to take the case out of the pos- 
session, order and disposition of the mori- 
gagor and the consent of the mortgagor 
ceased. Reliance is placed on Official As- 
signee v. Mohamad E. Naikwarah (1) and 
Aburubammal v. Official Assignee, Madras 
(2). but these cases were decided with rafer- 
ence to the facts 88 presented there. 

In Official Assignee v. Mohamad E. Naik- 
warah (1) not only the demand was made 
by a notice on 7th June, 1921, but was fol- 
lowed by 8 suit on 9th June, 1921, for a dec- 
laration that the goods had been hy pothe- 
cated to secure payment cf the sum and the 
insolvent was adjudicated on the same day 
and on the facts of the case, there the 
learned Judges held that consent which 
was originally given was exprəssly with- 


(1) 74 Ind. Cas. 919; A.J. R, 1924 Rang 27; 1 R. 


153; 2 Bur. L. J. 248. 
(2)79_ Ind. Cas. 809; A. IL R. 1924 Mad. 214; 47 M. 


215; 45 M. L. J, 817; 19 L. W. 51,33 M. L. T. 217. 
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drawn, and a suit was filed before the insol- 


vency or simultaneously with it. So also . 


Aburubammal v, Official Assignee, Madras 
(2) was a case of the pledge of a motor 
car. Beforé the commencement of the in- 
solvency; of the. pled gor, the pledgee put an 
end tothe right of the pledgor to use the 


thing. pledged, by demanding its return 


according to agreement ; the thing pledged ° 


cannot thereafter, be said to be in possession 
with the consent of the true owner, 60 as 
to vest in the Official Assignee. The deci- 
sion turned more on the point whether the 
letter of the definite demand posted in the 
ordinary course, was received by the pled- 
gor or not and the learned J udges held on 
theevidence that the letter reached the 
bands of the ingolvent-and thus there was a 
determination of the consent of the true 
owner, The learned Chief Judge at page 
219* seems to have observed that even if the 
demand letter was not received by the 
pledgor he would be inclined to hold that 
the consent was proved tohave been deter- 
mined by the instructions to the Vakil to 
send that letter and sending of that letter 
by him. With great respect to the learned 
Ohief Judge, I am not prepared to share 
that view, for, in this section, the word is 
“ consent ” and unlessa withdrawal of con- 
sent is communicated to the persen from 
whom consent is withdrawn, such withdra- 
wal will not be effective. I note that the 
other learned Judge Krishnan, J., did not 
express any opinion as observed by the 
learned Ohief Judge. The question whe- 
ther in a particular case a demand is made 
and so the consent is withdrawn, is a ques- 
tion of fact depending on the merits of each 
case. The demand must be effective, bona fide 
and should be pursued with a view to take 
possession of the mortgaged goods. It 
should not be merely a. casual demand and 
then let.the goods remain ia the possession 
of the apparent owner. _ The evidence in 
this case discloses that there was no such 
definite demand by the applicant as observ- 
ed in those cases. Exhibit 6 is not a de- 
mand for.the possession of the goods but 
for the payment of the instalment then due 
under the mortgage. Then if the story of 
Jethanad is to be believed that he asked the 
opponent to hand over the goods to him, 
and the insolvent did not, then in that case 
why did the applicant remain silent, why 


did he not pursue the matter further either | 
.and Rajah of Kalahasti v. Venkatadri Rao (4), not 


by taking possession of the goods or putting 
his board on the shop as mortgagee in pos- 

session? But on the contrary the applicant 
“*Page of A. I, R. 1994 Mad. —[Ed. | ' 
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allowed them to remain in the insolvent’s + 
‘possession in the usual course of his busi- 
ness, 

‘Under these circumstances and consider- 
ing all the fects of this case in their true 
aspect, lam ofopinion thatthe goods in 
the shop at the.commencement of the insol- 
vency of Thakurdas on 17th June, 1930,- 
were with thé?‘consent of the true owner 
(Jethanand)in’ the order, possession and 
disposition of the insolvent, under such cir- 
cumstances thatthe insolvent was the ap- 
parent owner and consequently, the Official 
Assignee has aright to claim these goods 
and I order that the same be made avail- 
able for the benefit of the general body of 
the creditors, - < l 

I understand that the goods in question 


“have been sold and disposed of by the 


consent of the parties and a sum of Rs. 1,100 
is realized, thereform. Hence this sum be 
handed over to the Official Assignee, The 


‘application, therefore, is dismissed with 


coste, aoe Lt fe 
a. Application dismissed. 


SIND JUDICIAL COMMIS-. 
SIONEK’S COURT. 
MISOELLANEOUS Civint APPEAL No, 18 oF 1936, 
September 23, 1930, 
Present :—Mr. Wild, J. ©., and 
3 Mr. Milne, A. J. O. 
HOTOHAND TOLARAM AND OTAERB 
— APPELLANTS foes 
versus 
PREMOHAND AND ANOTHER— 
; RESPONDENTS. _ 

Evidence Act (I of 1872), s. 92—Oral 
varying terms of decree, admissibility of—Civil Pro- 
cedure Code (Act V ef 1908), O. KAI, r. 8—Agreement 
involving partial satisfaction of decree, whether - 
adjustment— Contract Act (IX of 1872), s. 78—Instal- 
ment bond—Stipulation to pay inlump on default, 
whether penal. ; 

An oral agreement between the parties to adecree - 
varying the terms of thedecree can_be proved; the 
proof of such an agreement is not barred by s. 92, 
Evidence Act. [p. 71l,col. 2.] | 

Debendra Narain Sinha v. Seurendra Mohan Sinha 
(1), Ananda Priya Baishnavi'v. Bijoy Krishna Ray (2) 
and Ganga Dihal Rui v. Ram Audh (5), followed. 

Lachmandas v. Baba Ramnath Kalikamliwale (3) 


followed. . : 

Where a decree is satisted in part by a‘deposit in 
Court under a, subsequent agreement between the 
parties, such an agreement işs an adjustmentof the 


agreement ` ` 
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dleeree within the meaning of O, AXI, r. 2, Civil 

Procedure Code. [p. 712, cols. 1 & 2.] 
Quere.—Whether an agreement which does not 

result in the satisfaction of thedecree in partor as 


a whole amounts to adjustment, [p. 712, col. 1.] 
Rajah of Kalahasti v. Venkatadri Rao (4), 
Ranglal v. Chunilal (6) and Lodd Govindoss 


v. Ramdoss (8), discussed. 

The stipulation that if one instalment is not paid the 
whole amount shall be paid forthwith is not a penal 
provision. Nor issucha provision one of those 
against which relief has been usually given, e. g., 
in cases where if default is madea larger sum is to 
be paid than is admitted or interest is calculated at 
a higher rate. [p. 712, col. 2] 


Appeal against an oraer of the First Olass 
Sub-Judge, Sukkur. 

Mr. Tolasing K. Advani, for the Appel- 
lants, 

Mr. Dipchand Chandumal, for the Re- 
spondents, 


JUDGMENT.—This is an appeal from 
the order of the First Olass Sub-Judge of 
Sukkur who held that an alleged oral 
agreement between the decree-holders and 
the judgment debtor in a certain suit was 
not an adjustment within the meaning of 
O. XXI, r. 2, Civil Procedure Code, and 
that by reason of s. $2, Evidence Act, the 
judgment-debtor could not be allowed to 
prove the alleged agreement. The learned 
First Olass Sub-Judge also held that the 
judgment-debtor should not be relieved 
against the. term ofthe decree that if any 
instalment is not paid execution could be 
taken out for the whole amount. 

The principal question is whether an 
oral agreement between parties to a decree 
varying the terms of the decree can be 
proved and whether such proof is not 
barred by s. 92, Evidence Act. Assuming 
thati the words in that section “any matter 
required by law to be reduced tothe form 
of a document” would cover a decree it is 
clear that the above words must be read 
with the following partof the section and 
with the words “as between the parties.to 
any such instrument.” 

It appears obvious that a decree cannot 
properly be styled an instrument and that 
8, 92, therefore, only refers to dispositive 
instruments. This was so held in Debendra 
Narain Sinha v. Sourindra Mohan Sinha (1) 
and in Ananda Priya Baishnavi v. Bijoy 
Krishna Ray (2). In the latter case the 
ruling in Lachmandas v. Baba Ramnath 
Kalikamliwala (3) was considered but was 
not followed. For the other point of view 
that an oral agreement to vary the terms 

(1) 24 Ind. Cas. 391. : 
Cal. 64 


(2) 91 Ind. Oas. 705; A. I. R. 1926 3. : 
(3) 64 Ind. Oas. 990; A. I, R. 1922 All. 13; 44 A. 258; 
20 A. L. J. 65. 
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ofa decree cannot be proved by reason of 
s. 92, Evidence Act, reliance is placed om 
the cases of Lachmandas v. Baba Ramnath 
Ralikamliwala (3) and Rajah of Kalahasti 
v. Venkatadri Rao (4). In the first of these 
rulings’ the opinion that such an agree- 
ment is barred bye. 92isthat ofa single 
Judge (Walsh, J). The point as regards 
the particular case was an obiter dictum 
and was not diecussed at length. It may 
be noled that the case of Lachmandas v. 
Baba Ramnath Kalikamliwala (3) was not 
followed in a subsequent ruling of the same 
High Court, that of Ganga Dihal Rai v. 
Ram Audh (5) where it was pointed out 
that a decree ia not an instrument between 
the parties in the sense in which that 
expression is used in 8. 92. In the case of 
Rajah of Kalahasti v. Venkatadri Rao 
(4) both the Judges dissented frora the 
ruling in Debendra Narain Sinha v. Sourin- 
dra Mohan Sinha (1) already referred to and 
followed that of Lachmandas v. Baba Ram- 
nath Kalikamliwala (3). Curgenven, J., 
based his finding to some extent on 
the absurdity that parties should not 
be able to vary the terms of a dis- 
positive instrument by a subsequent 


‘oral agreement but could do this in the 


case of a decree. It was however pointed 
out in Ranglal v. Chunilal (6) that the 
decree isnot modified by the mere agree- 
ment of the parties but that such agree- 
ment is merely the basis on which an 
adjustment is certified to the Court and 
it is the Court which modifies or rescinds 
the decree according to the nature of the 
adjustment. The case of Rajah of Kala- 
hastiv. Venkatadri kao (4) is followed as 
regards s. ‘2, Evidence Act, in Gopala 
Krishna Iyer v. Sankara Iyer (7), but with- 
out much examination of the other authori- 
ties. We are impressed by the rulings in 
the two Oalcutta cases Debendra Narain 
Sinha v. Sourindra Mohan Sinha (1) and 
Ananda Priya Baishnavi v. Bijoy Krishna 
Ray (2) to be in accordance with the 
wording of s. 92. We, therefore, hold that 
the alleged oral agreement in this case can 
be proved and that proof of it is not barred 
by s. $2 Evidence Act. | f 
The second point argued in this appeal 
is whether the alleged agreement 18 an 
adjustment within the meaning a a 
5 | Cas. 248; A. I. R. 1927 Mad. 911; ; 
ga) (i907) M, W N.630; 98L. W. 386; 53 M. L. J. 
53 


3 
; ; All. 79. 
(5) 113 Ind. Cas. 760; A. I. R. 1929 
6) 60 Ind, Cas. 316; 16 N. L. R. 204. 
(7) tos Ind. Cas, 543; A.I. R.1930 Mad, 673; (1930) 
M. W. N. 240. 
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r. 2, Civil Procedure Code. In the case of 
Rajah of Kalahasti v. Venkatadri Rao (4) 
it was held that an agreement which does 
not extinguish a decree as such but which 
substitutes a varied or modified decree 
capable of execution is not an adjustment 
ofthe decree within the meaning of O. XXI, 
r. 2, and that there must be an actual pay- 
ment in order that there should beadjust- 
ment and not merely a promise to pay. In 
tbat case the definition of adjustment was 
quoted from the case of Lodd Govindossv. 
Ramdoss (8) to the following effect : 

“A transaction which extinguishes the 
decree as such in whole or in part and 
results in a satisfaction of the whole or a 
portion of the decree in respect of the 
particular reliefor reliefs granted by the 
decree,” 

The agreement in this case however 
falls within that definition because that 
agresment set up by the judgment-debtor 
was that an instalmant of Rs. 1,200 was 
to be paid into Court and it is not dis- 
puted that this amount was actually paid 
into Court on the day thatthe Court was 
asked to certify the adjustment under O. 
XXI,r.2. The facts inthe case reported as 


Lachmandas v. Baba Ramnath Kalikamli- . 


wala (3) were different because there the 
judgment-debtor had to make a payment 
and to convey certain property but had 
not carried out any of the terms of. the 
agreement. The case reported as Lachman- 
dasv. Baba Ramnath Kalikamliwala (3) 
was followed in Muthu Vaithilinga v. Subba- 
raya Chetiar (9) in which it was held that 
the word “adjustment” in O.XXI, r. 2, Civil 
Procedure Code, did not include an agree- 
ment to discharge the decree which the 
parties had still to carry out. That also 
does not apply to this case where the 
judgment-debtor had paid into Oourt the 
instalment of Rz. 1,200, According to the 
notes in Mulla’s Civil Procedure Code 
under O. XXI, r. 2an agreement which mere- 
ly gives time to the judgment-debtor is an 
adjustment and this statement is apparent- 
ly founded on the judgment in the cass 
reported as Debendra Narain Sinha v., 
Sourendra Mohan Sinha (1), It is, however, 
not necessary for us to consider whether a 
mere agreement to give time to the judg- 
ment-debtor emounts to an adjustment be- 
cause in this case the decree was satisfied 
in part by the payment in Oourt of 


(8) 28 Ind. Cas. 376. 
W9) 123 Ind. Cas. 604; A. IR. 1930 Mad. 410; 
(1930) M. W. N. 137; 32 L, W. 702, 


Rs. 1,200 and the agreement comes ‘within, 
the terms of the definition or adjustment 
given in the case reported as Rajah .of 
Kalahasti v. Venkatadri Rao (4). . We think 
that the alleged agreement is clearly an 
adjustment of the decree and is capable of 
proof. 

The last point argued by the Pleader, 
for the appellant was that the learned 
First Claes Sub Judge should have granted 
relief against the stipulation that on failure 
to psy one instalment, execution could be 
taken out for the whols. amount But on 
this point we agree with the judgment 
of the learned First Olass Sub-Judge and 
the point was not preesed with much foree, 
As shown by the learned Sub-Judge the 
stipulation that if one instalment is not 
paid the whole amount shall be paid forth- 
with is not a penal provision, Noris such 
& provision one of those against which re- 
lief has been usually given. e g. in case 
where if default is made a larger sum is 
to be paid than is admitted or interest is 
calculated at a higher rate. We see no 
reason in this case why the failure of the 
judgment-debtor to pay the instalment at 
the due time should bs condoned. 

However in view of our finding that 
the alleged agreement is an adjustment 
within the meaning of O. XXI, r. 2, Oivil 
Procedure Code, and that the judgment- 
debtoris not precluded from proving this 
agreement by reason of s. 92, Evidence 
Act, we allow the appeal and direct that 
the learned First Olass Sub-Judge should 
permit evidence to be recorded in procf 
of the agreement. 

Ooste to be costs in the cause. 

A. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
APPLIOATION IN First Court DEC3EE 
No. 39 or 1430. 

February 25, 131. 
Present:—Mr. Rupchand Bilsram A. J. Q. 
Fism or SHIVCHANDRA SURAJMAL— 

API LIGANTS 


VETSUS 
Firm or SHIVALDAS HOTOHAND— 
- RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 42, 0. 
XXI, r. 50(2)—Award filed in Court—Transfer for 
execution—Proper Courtto grant leave for executing 
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award against alleged partner—Powers of Courts to 
which decree is transferred for execuiion—O, XXI,r. 
50, whether applies to awards. 
. The.proper Court to grant leave under O. XXI, r. 
50 (2), Civil Procedure Code, to execute an award 
filed in Court against an alleged partner of the debtor 
firm, isthe Court in which the award was filed. The 
Oourtto which the award has been transferred for 
execution has no power to grant such leave. [p. 713. 
cols, 1 & 2.] 

The expression ‘the Court which passed the decree’, 
in s. 42; Civil Procedure Code, does not include with- 
in its ‘ambit the Oourt to which the decree is trans- 
ferred for execution. |p. 713, col. 2.] 

Section 42, Oivil Procedure Code, does not purport 
to confer powers on the Court to which a decree is 
transferred of dealing with each and every subsidiary 
application filed afterthe passing of a decree. All 
that this section provides is that the transferee Court 
shall,“‘in executing such decree” exercise the powers 
of the Court which passed the decree and this limits 
the exercise of such powers to execution proceedings 
[p. 713, col. 2: p. 714; col. 1] 

. Firm of Vishenjt Goverdhandas v. Firm of Vassu- 
mal Wadhumal (4), referred to. 

Sital Prasad v. Clements Robson & Co. (1), Firm E. 
D. Sassoon & Co, v. Shivji Ram-Devi Das (3) and 
Adamji Jafferji v. Shams-ud-Din (2), dissented 
from, 

The provisions of O. XXI, r. 50, Oivil Procedure 
Code, apply to awards filed under the Arbitration 
Act, in the same manner to the same extent and 
subject to the same limitations as in the case ofan 
ordinary decree passed by the Court in which the 
award is filed. [p. 715, col. 1.] 


Jang Bahadur v. Bank of Upper India Ltd. (5), 


Swaminatha Aiyar v. Vaidy Natha Shastri (6) and 
Messrs. Manghirmal Tekchand v. Messrs, Akbarali & 
Co. (T), referred to 
Mr. Kimatrai Bhojraj, for the Applicant. 
Messrs, Srikishendas H. Lula and 
W., Lobo,- for the Opponents. 


JUDGMENT.—This is an application 
under O. XXI, r. 50, cl. (2), Civil Procedure 
Code. A preliminary objection has been 
raised that the proper Court to deal with it 
isthe Bombay High Oourt and not this 
Court. It arises under the following cir- 
cumstances, 


The award which is sought to be enforced 
as a decree under the provisiousof the Indian 
Arbitration Act was filed in the Bombay 
High Court. It is an award against the 
firm of Shivaldas Hotchand said to have 
been carrying on business here and the 
proceedings have, therefore, been transferr- 
ed to this Court for execution. 

The applicants do not wish to proceed 
against the property of the debtor firm as 
it has ceased to exist. They wish to proceed 
against Mr. Shivaldas Pleader residing and 
carrying on business at Shikarpur outside 
the jurisdiction of this Court, on the ground 
that he ia a partner in the debtor firm. Or- 
dinarily, he is not amenable tothe jurisdic- 
tion of this Court. The applicants contend 
that as the proceedings have been transfer- 
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red to this Court for execution against the 
debtor firm , this Oourt has jurisdiction to 
grant leave under O. XXI, r. 40, el. (2), Civil 
Procedure Oode. If they succeed in this 
application, they will probably have to ap- 
ply for transfer of the proceedings to the 
Shikarpur Oourt to enable them to apply 
for execution. 

The applicants have referred to Sital Pra- 
sad v. Clements Robson &.Co.,(1), in support 
of their application. That was a case like 
the present of an award which had been 
filed in this Court under the provisions of 
the Indian Arbitration Act and transferred 
to the Meerut Court for the purpose of en- 
forcement of a decree against the debtor 
firm. The observations of their Lordships 
pertinent to the point now inissue appear at 
page 398*, where it ig said:—“ But 
the application for leave must be made 
to the Court which passed the decree” 
which is the Court answering this descrip- 
tion when the decree has been transferred 
from the original Court ? Section 42 pro- 
vides that the Oourt executing a decree so 
sent to it“ shall have the same powers in 
executing such decree as if it had been 
passed by itself.” In other words, for the 
purpcse of execution it is to be deemed to 
be the Court which passed the decree. 
No limitation is contained in this enact- 
ment, which is clearly intended to be of 
general application, and which must, we 
think, have been intended as a matter of 
general convenience to remove all questions 
arising out of the decree, such as those 
dealt with by s. 47 of the Code, and the 
like, from the cognizance of the Court 
which made the transfer and which “passed 
the decree,” 

This case has been followed by Raymond, 
A. J. C. In Adamji Jafferji v. Shams-ud-Din 
(2), and so far as it refers to decrees of the 
Court by Bhide, J., in Firm E. D. Sassoon 
and Co. v. Shivji Ram-Devi Das (3). 

With all respect, I am unable to find any- 
thing in s. 42 of the Oode to support the 
view that the expression. “The Court 
which passed the decree” includes within 
its ambit “the Court to which the decree 
is transferred for execution.” 

Section 42 does not purport to confer 
powers upon the Court to which a decree is 
tranaferred of dealing with each and every 
subsidiary application filed after the passing 


(1) 61 Ind, Oas. 423343 A. 394; 19 A. L. J. 187; 3 U, 
P.L. R. (A.) 36. 
@) 86 Ind, Cas. 1913; 19 9. L, R. 1; A. I. R.1925 Sind 


93. f 
(3) 115 Ind. Oas. 536; A, I. R. 1929 Lah, 228. 
*Page of 43 A.—[Ed.] 
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ofa decree. All that this section provides 
ig that the transferee Court shall “in execut- 
ing such decree” exercise the powers of thé 
Court which passed the decree, and this 
limits the exercise of such powers to execu- 
tion proceedings. 

An application for leave to execute a 
decree is in no sense an application for 
execution of the decree. lt is, no doubt, 
filed with the object of enforcing the decree, 
but it is only a subsidiary or preliminary 
application which is required to be dealt 
with before the Oourt is called upon to 
execute the decree. 

In Firm of Vishenjt Goverdhandas v. 
Firm of Vassumal Wadhumal (4) I had 
occasion to consider the question whether 
an application like the present was an 
application for execution of the decree, and 
as such governed by Art, 182 of the Limita- 
tion Act or not, and I held that it was not. 

If in dealing with an application for leave 
under r. 50, cl. (2) the Court is not called 
upon to execute ‘the decree but to decide 
whether a particular person whose name 
does not appear on the face of the decree 
is liable or not, 8. 42 has no application. 

A careful study of the different provisions 
of the Code dealing with subsidiary appli- 
cations filed after the passing of a decree, 
makes it abundantly clear that where the 
Legislature has intended that such appli- 
cations should be dealt with by the Court 
which passed the decree, it has expressly 
used those words. Apart from anything 
else, there is a difference in the language 
used in cls. (1) and (2) of r. 4) itself. 
Clause (i) deals with applications in execu- 
tion and that clause is silent as to the 
Court which may issue execution. Olatse 
(2) deals with an application for leave to 
execute the decree and specifically provides 
that the application should be made to the 
Court which passed the decree. 

Although there is no decided case on 
the interpretation of r. 50, cl. (2) which takes 
a view contrary to that taken by the Allaha- 
bad High Court, the expression “The Court 
which passed the decree” finds place in 
s. 5U of the Code which deals with an 
application for leave to execute a decree 
against the legal representative of a deceas- 
ed debtor and in O, XXI, r. 16 (2), Civil 
Procedure Code, which deals with an appli- 
cation by 8 transferee of a decree for ‘leave 
to execute the decree. It has been held in 
a number of cases that such applications 


(4) 122 Ind. Cas. 392; 248, L. R, 182; A. I, R. 1930 
Sind, 180. 
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should be made to the Court which passed . 
the decreeand not to the Court to which. 
the deeree is transferred for. execution. 
The reason for the Legielature to provide 
that applications of this nalure should he 
dealt with by the Court which bas passed 
the decree is obvious. Notwithstanding the 
transfer that Court retains its control over 
the case. It is its decree that is being exe- 
cuted under its delegated powers by the. 
transferee Court. The result of the execu- 
tion proceedings is required to ke certified 
to that Court, and all applications for 
transfer to other Courts or for simultaneous 
execution issuing from different Courts 
have to be made to that Court. It is, there- 
fore, but proper that application for per- 
mitting execution to issue on behalf of a 
person other than the creditors or against 
a person other than the judgment-debtor 
as mentioned in the decree should be made 
to that Court and granted before the decree 
could be executed by or against such per- 
sons. 

The words “the Court which passed the 
decree” are plain and unambiguous and 
there is no reason why they should receive 
a more extended meaning than that ex- 
pressed by the Legislature in s.37 of the 
Ocde, or that they should include within 
their ambit the Court to which a decree is 
transferred for execution. 

In this connection, the learned Pleader 
for the applicants has invited my attention 
to the case of Jang Bahadur v, Bank of 
Upper India Ltd. (5), where it was held that 
although the proper Oourt to grant leave 
to execute the decree under s. 50, Oivil 
Procedure Oode, is the Gourt which has 
passed the decree, that Oourt has not ex- 
clusive jurisdiction, and that if the Oourt 
to which the execution has been transferred 
makee the order, that is merely an irregu- 
larity in procedure which can be waived. 

But this ruling does not help the appli- 
cants. There has been no waiver in the 
present case so as to cure the defect or 
prccedure laid down by the Oode and this 
dictum in Swaminatha Aiyar v. Vaidya 
Natha Shastri (6), which wes distinguished 
but in no way dissented frem by their 
Lordships of the Privy Council applies. 

In the end, it was faintly suggested that 


(5) 109 Ind. Oas. 417; 55 I. A. 227; 5 O. W.N. 502; 
A.I. R. 1928 P, O. 162; 32 O. W. N. 790; 26 A. L. J. 
681; 48 O. L. J. 23; 28 L. W. 25; 3 Luck, 314; 30 Bom, 
L. R. 1373; 55 M. L. J. 545; (1928) M W. N. 863. 


(P.O). 
(6) 28 M. 466, 
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as this was an application for leave to 
‘enforce an award and not a decree, there 
is no Oourt by which the decree has been 
passed and that, therefore, the Court to 
which the award is transferred for execution 
is the proper Court to deal with it. 

If this argument were to prevail, it will 
make matters much worse for the applicant. 
Unless the provisions of O. XXI, r. 50, 
Oivil Procedure Code, were invoked on the 
basis that the Court in which the award is 

` filed is to be deemed to be the Court which 
passed the decreethen no machinery hasbeen 
provided by which the liability of individual 
partner ina debtor firm may be ascertained 
in a summary way and the remedy, if any, 
open to the applicants is by a regular suit, 
end on their own showing the applicants 
are immediately out of Court. But it is 
too late in the day for the applicants to 
contend, at any rate in this Court, that the 
provisions of O. XXI, r. 50, Civil Procedure 
Code, do not apply to awards filed under 
the Indian Arbitration Act: See Messrs, 
ManghirmalTekchand v. Messrs. Akbarali & 
Co. (7), And I am decidedly of opinion 
that these provisions can only be applied in 
the same manner, to the same extent and 
subject to the same limitation as in the 
case of an ordinary decree passed by the 
Court in which the award is filed. 

For these reasons, I hold that the proper 
Court to deal with this application is the 
High Court of Bombay and not this Oourt. 
I accordingly dismiss this application with 
coste. - 

A . Application dismissed, 
Boe Ind. Oas. 126; A. I. R. 1929 Sind 28; 238. L. 


SIND JUDICIAL COMMIS- 
©- SIONER’S COURT. 
First O1rvit Aresar No. 43 oF 1928. 
November 18, 1939. 
Present :—Mr. Wild, J. O., and 
‘Mr. Rupchand, A. J.O. 
DHARMDAS KHUSHIRAM 
AND OTHERS—APPELLANTS 
` versus 
LAND ACQUISITION OFFIORR, 
HYDERABAD, SIND—RzgsponpDeEnt, 
Land Acquisition Act (I of 1894), s. 283—Valuation 
of land—Price-of similar lands, evidentiary value of — 
—Failure to cultivate land, effect of. 
Jn determining the value of land acquired under 


DHARMDAS KAUSHIRAM 


V. LAND AGQUISITION OFFICER, 715 
the Land Acquisition Act if there is evidence of saleg 
of similar lands in the vicinity, having similar ir. 
rigational facilities, the Land Acquisition Officer wag 
bound to take such sales into consideration. The 
mere fact that the owners had not cultivated the land 
isno ground for capitalizing the valueof such Jand 
at less than one-tenth of the net income where there 
is nothing to show that the failure of the owners to 
ei ie was due to the poverty of the soil, [p. 716, 
col. 2. 

Khushi Ram Deomal v. Assistant Collector of Shikar- 
pur (1) and Dholandas v. Secretary of State, Firat 
Appeal No. 75 of 1926 referred to. 

Mr. Dipchand Chandumal, tor the Appel- 
lants. 


Mr. C. M, Lobo, for the Respondent. 


JUDGMENT.—This appeal arises out 
of land acquisition vroceedings in respect 
of Survey Nos. 59, $0, 61, 50, 51, 40, 37, 39 
and 52in Deh Tando Allahyar, Taluka 
Hyderabad. Thisland was owned by two 
parties inequal shares. One of the parties 
did not ask for a reference to the Court 
and we are not concerned with their share 
of the amount awarded by the Land Acqui- 
sition Officer. The other party who asked 
for a reference under s, 18 of the Act con- 
sisting of four brothers, Messrs. Dharamdas, 
Hiranand, Santdas and Motiram, sons of Mr. 
Khushiram, the last three of whom are in 
the Indian Civil Service. The amount of 
compensation in dispute is very small but 
they have come to us in appeal on the ques- 
tion of the principle involved in the 
case, 

It appears that the Land Aequisition 
Officer had before him sales of certain lands 
in the vicinity but he refused to consider 
them in fixing the market-value of the 
land in question, and adopted a certain 
hypothetical basis of arriving at his valua- 
tion. The Land Acquisition Officer stated ag 
follows: "The sales figures supplied by the 
Mukhtearkar up to and inclusive of the 
year 1923-1924 show that the lands in the 
neighbourhood of thesurvey numbers in 


question have been sold at the following 
rates:” 


Average 
Year. Survey Nos. , rate per acre. 
Rs. 
1917-18 242, 136, 148, 132, & 133 16 
j920-21 236, 245, 26, 27, 28,29 & 30 18 
1922-23 240, 241, 34 & 35 20 


“The soil ofthe survey numbers in ques- 
tion is almost similar to the aforesaid survey 
numbers and the irrigational facilitiesare the 
same. But except Survey No. 52 none has 
been cultivated even once during the last 
ten years. However, having regard to the 


‘proximity of tb- land to the station and the 


town, I regard R ] peracre to be fair and 
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_reasonable price, Survey Nos. 37 and 39 
will, however, get 50 per cent., 4. e. Rs. 15 per 
| acre 25 stated above.” 

The Land Acquisition Officer further 
procseded to show how he based the value of 
Survey No. 52 at Rs, 15. That survey number 
was cultivated in the year 1923-1924 while 
the other survey num bers had not been cul- 
tivated at all during that year or in the pre- 
ceding nine years. From inquiries he came 
to the zonelusion that Survey No. 52 pro- 
duced a cash rent of Rs. 13 per acre inclusive 
of the value of petty abwabs, and that 
deducting therefrom the land revenue, the 
net rent realized by the appellants during 
that year was Rs, 10-8-0 per acre. He 
capitalized it at 7 per cent. interest which 
came to Rs. 150 per acre, and as the lend 
had not been cultivated for nine out of ten 
years, he put his value at Rs. 150 one-tenth 
or Rs. [5 per acre. The valuation has been 
accepted by the learned Assistant Judge. 

Three points have been raised before us. 
In the first place it is argued that as there 
was evidence of sales of similar lends in the 
vicinity, having similar irrigational facili- 
ties, the Land Acquisition Officer was bound 
totake'such sales into consideration,secondly, 
it is argued that mere fact that the owners 
had not cultivated the land at all except one 
survey number which also they had culti- 
vated only in the year preceding the noti- 
fication was no ground for capitalising the 
value of this onesurvey number at one-tenth 
of the net income or of fixing the value of 
othersurvey numbers at less than such capi- 
talized value. Lastly it is argued, that in the 
absence of evidence to show tnat? per cent. 
interest was a fair value which a willing 
purchaser would expect for the land in 

question, itshould have been fixed at 5 
per cent, as was done in Khushi Ram Deomal 
v. Assistant Collector of Shikarpur (1) in 
Dholandas v. Secretary of State, Firat 
Appeal No, 75 of 1926, 

The first and second groands referred to 
above were pressed before the learned 
Assistant Judge who heard the reference 
but found nofavour with him. [n dealing 
with these points he has said: “In soil and 
irrigational facilities the survey numbers in 
the sales quoted are doubtless similar to the 
survey number acquired but in agricultural 
intensity there isa marked disparity. When 
neighbouring sales are considered intensity 
of cultivation is one of the determining 
factors in land values. Normally land 


(1) 79 Ind. Cas, 376; A. L R, 1925 Sind 112; 178, 
L. RB. 288. 


DHARMPAS KHUSHIRAM V. LAND ACQUISITION OFFIORER. 


131 I. 0. 1931 


yields as income from 8 to 10 times as much 
if cultivated from year to yearin 10 years, 
than ifcultivated only oncein that period. Na- 
turally, therefore, a survey number which 
has been producing crops regularly would 
fetch a higher price in the market than one 
which has been cultivated only once or not at 
all. The difference in price between the two is 
generally proportionate ceteris paribus to 
their agricultural intensity. The Land 
Acquisition Officer has furnished cultivation 
figures from which it will be manifest that 
while the sold survey numbers show a high 
agricultural intensity during the ten years 
preceding their sale (some of them have 
been cultivated no less than 5 times) the 
acquired survey Numbers save Survey 
No. 52 have not been cultivated atall in the 
same period.” 

He has further said: “It is no excuse to 
say as the applicants have done that the 
acquired survey number remained unculti- 
vated for over 10 years through the neglect 
of absentee landlords. It is if anything an 
indication that the owners themselves did 
not regard their lands as of much value or 
else they would not have failed to cultivate 
them themselves or let them out on lease.” 

We are afraid we cannot accept this line of 
reasoning as sound. 

The Land Acquisition Officer had admit- 
ted that the lands which had changed hands 
wero similar to that under acquisition, and 
in the absence of evidence to the contrary it 
was hardly open to the learned Judge below 
to discard such sales from consideration. 
There was also no evidence to show that the 


. failure of the owners to cultivate the land 


was due to the poverty of the soil. To say 
the least, their failure to cultivate it was 
equally consistent with their neglect or 
indifference to do so. 

- It was finally suggested that as the land 
had not been brought under the‘plough for 
a number of years, the cost of clearance 
should be deducted; but again there is 
nothing to show that such cost was appreci- 
able and such as would be taken . into 
account by an intending purchaser, On 
the other hand it is equally arguable that 
the land, during the first year itis brought 
under cultivation, is likely to yield 
more than lands which have been under the 
plough for 8 number of years and that this 
would sufficiently compensate for the extra 
cost of clearance. The price of lands in that 
locality was as disclosed by the sales on 
the rise. In 1923 shortly before the pre- 
sent notification similar land had fetched 
Rs. 20 per acre. Two of the survey numbers 
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under acquisition are near the Railway 
Station and have, therefore, a certain amount 
of potential value as building sites. Even 
if this tact is not taken into account we 
think it will not be unfair to fix the value 
of all the survey numbers in question at 
Rs. 20 per acre which isthe price paid in 
respect of Survey Nos. 240 and 241,34and 35 
in 1923. As we are basing the compensation 
on sales itis not necessary for us to consider 
point No, 3 urged before us. 

We accordingly vary the award by order- 
ing that the appellants should get com- 
pensation at the rate of Rs. 20 per acre on 
the eight annas share of the land acquired 
from them with interest at six per-cent. 
per annum from the date of the award up 
to payment and costs in both Courts, such 
costs being taxed upon the excess between 
the amount awarded tothem by the Land 
Acquisition Officer and that awarded to 
them by this Court. 

A, Order accordingly. 


eos 


SIND JUDIGIAL COMMIS- 
SIONER’S COURT. 
First Orvin APPrAL No. 37 oF 1928. 
December 11, 1930. 
Present:—Mr. Rupchand Bilaram, 
A, J. O, and Mr. Milne, A. J. O. 
SOBHRAJ THAKURDAS—APPELLANT 


; Versus 
BULOHAND TEJBHANDAS AND ANOTRER 
—RasponvEnts, 

Civil Procedure Code (Act V of 1908),s. 151—Order 
obtained by misrepresentation of facts—Inherent 
power to vacate—New case, setting up of. ' 

Where a party has obtained an order on a mis- 
representation of facts he cannot be allowed to take 
advantage of his own wrong. The Court has in- 
herent jurisdiction to vacate such order. [p. 717, col. 2.] 

Itis not open to a litigant to attempt to hood- 
wink the Oourt by suppressing facts and then to ask 
i he should be allowed to alter the case. [p. 718, 
i Mr. Kimatrai Bhojraj, for the Appel- 

ant, 

Mr. Sobhanmal B. Ojha, for the Respond- 
ents. 

JUDGMENT.—This appeal arises in 
execution proceedings. On May 27th, 1922, 
the appellant obtained a mortgage-decree 
against one. Bulchand Tejbhandas, On 
July, 1924, after the mortgage property 
was sold, he got a personal decree against 
the. debtor. On September 16, 1924, he filed 
the present execution application for at- 
tachment of a sum of Rs. 9,600 and interest 
due thereon out of “a sum of Rs, 18,000 


lying in the Imperial Bank, Sukkur, by the 


SOBHRAJ THAKURDAS Y. BULORAND TEJBHANDAS, 
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order of the Sub-Oivit Court; Shikarpur 
in Suit No. 285 of i919 in which Gobind- 
ram Bulchand are parties.” Bulchand was 
served with the netice, but failed to appear. 
Onthe strength of certain affidavits filed 
by the appellant showing that Bulchand 
was entitled to half of this money, the 
learned First Claas Sub-Judge passed an 
order which reads as follows:— 
“It appears the money belongs to Bul- 
chand and Gobindram’s heirs of deceased 
Radha Kishen. Half of the money thus 
belongs to Bulchand. Bulchand’s share may 
be given to the decree holder on his giving 
security to safeguard interests of the other 
heir.” There was, however, some difficulty 
in obtaining the money from the Imperial 
Bank as it was found thatthe statements 
made in the execution application were not 
true, Rupees 18,600had been realised in exe- 
cution of a decree passed in favour of one 
Radha Kishen in Suit No. 285 of 1919. 
Radha Kishen was the brother of Bulehand 
and Gobind Ram. After the death of Radha 
Kishen proceedings were taken in execu- 
tion of the decree passed in that suit not 
by Bulchand or Gobindram, but by Math- 
uribai, their mother, as she claimed to be 
the legal representative of her deceased son. 
It was in consequence of the proceedings 
taken by herthat Rs. 18,000 were brought 
in Oourt. But as she had not obtained a 
succession. certificate, the Court had 
ordered that the money be deposited in 
the Imperial Bank pending her obtaining 
the necessary certificate. When these facts 
were brought tothe notice of the learned 
Judge, he vacated the order ‘of payment 
passed by him in favour of the appellant 
and issued a notice to the parties includ- 
ing Mathuribai to show cause why the 
execution application filed by the appellant 
should not be granted. On going into the 
merits, he {dismissed the execution applica- 
tion. The appellant has now come to us 
in appeal against that order. 

Mr, Kimatrei has contended that the 
jearned Judge having passed an orderdirect- 
ing payment of Rs. 9,000 to the appellant, 
could not subsequently vacate it. There is 
no substance in thas contention. Thatorder 
had been obtained ona misrepresentation 
of facts made in the execution application 
and in the affidavits filed on behalf of the 
appellant and he could not take advant- 


age of his own wrong, The Court 
had inherent jurisdiction to vacate, 
that order, Apart from this, that order 


could not pcssibly be given effect to. There’ 
was no money in the hands of the Court 
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as belonging to Gobindram and Bulchand 
and the order could not possibly affect 
the money ordered to be deposited in the 
Imperial Bank for the benefit of Mathuribai 
pending the production ‘of the succession 
certificate by her. Mr. Kimatrai has further 
contended that on the evidence which was 
led before the learned Judge it was evident 
that Mathuribai had no interest in the 
money, that Radha Kishen was joint with 
his two brothers Bulchand and Govindram, 
and that on the death of Radha 
Kishen his brothers becams eatitled to the 
whole of it as his survivors. He has 
asked us to go into the evidence and t) 
bold that under the circumstances the 
order of the learned Judge dismissing 
the execution application was wrong. 

Now, we are not inclined to go into the evi- 
‘dence on two grounds. In the first place, if we 
‘treat this evidence as having been recorded 
in pursuance of an objection raised by 
Mathuribai under O. XXI, r. 58, Oivil Pro. 
cedure Code, the remedy of the appellant is 
-not by an appeal or an application for 
revision but by a suit; and as now more 
than one year has elapsed since the passing 
of the order, we would be prejudicing the 

_ appellant because he would be immediately 
met witha plea that no appeal or revision 
lies, and when he filed a regular suit, he 
would be met by a plea of limitation. In 
the next place, we do not think that it 
is open toa litigant to attempt to hoodwink 
the Court by suppressing facts and then 
to ask that he should be allowed to alter 
the case; if the case of the appellant was 
that the money had been brought into 
Court in execution of a decree by Mathuri- 
bai, but that Mathuribai had no interest 
init and that Gobindram and Bulchand 
were entitled to it being joint with Radha 
Kishen, he should have said so. Then 
proper notices would have issued on the 
application and an inquiry, would have 
been held in that behalf. -In that case his 
remedy was not to ask for half of the 
money being attached, but toask for the 
right, title and interest of Bulchand, if any, 
in the sum of Rs, 18,000 being attached and 

‘gold. Probably itis still open to the ap- 
pellant to put in a proper execution ap- 
plication for attachment of the right, title 
and interest of Bulchand, if any, in this 
money, if that is done, proper notices would 
issue and a proper inquiry would bs held 
in the matter. But we are noi at present 
goncerned with that question We accord- 
ingly dismiss this appeal with ccsts. 

AT A - Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 3 
Friest OrvıL Apprar No. 37 oF 1927. 
March 27, 1936. 
Present: —Mr. Percival, J. O., 
and Mr. Haveliwalla, A, J. O. 
KARAOHI MUNIOIPALI 1 Y— APPELLANT 


versus 
NARAINDAS H. MIROHANDANI 
— RESPONDENT., ` 

Civil Procedure Code (Act V of 1908),0. VI, r. 17— 
Memorandum of appeal—Wrong description of appel- 
lant—Misnomer—Amendment. . 

An appeal in a land acquisition case was filed in 
the name of ‘the Karachi Municipality (the Special 
Land Acquisition Officer, Karachi)’ though it was 
filed under the instructions and on behalf of the 
Government by the Government Pleader. When the 
appeal came up for hearing, the respondent. took the 
objection that the appeal was incompetent as the 
Municipality had no right to appeal. An application 
was made for changing the name of the appellant into 
‘The Secretary of State in Oouncil;’ 

Held, that the case was merely one of misnomer and 
the Court had power to allow the amendment and 
proceed with the appeal. [p. 719, col. 1.] 

Saraspur Manufacturing Co. Ltd. v. `B. B. & C.I. 
Ry. Co. (1), Radha Lal v. E.I. Ry. Co. Ltd. (2) and 
Nanakchand MukandiLal v. E. I. Ry. Co. Ltd. (3), 
referred to. 

Mr. T. G. Elphinston, for the Appellant. 

Mr. Kimatrai Bhojraj for the Respondent. 

JUDGMENT.—A preliminary objec- 
tion has been taken that the appeal bas not 
been filed properly, as it had been filed in 
the name of “the Karachi Municipality (the 
Special Land Acquisition Officer, Karachi).” 
Several cases bave been cited to show that 
Municipalities and Local Boards cannot 
file appeals in land acquisition cases, and 
that appeals filed by such bodies are no 
appeals. It appears, however, that in those 
cases there was some substance in the 
objections, namely, that in those cases 
Government had not directed that an appeal 
should be filed, but the appeal was filed by 
the Municipality or the Local Board in ques- 
tion inits own, authority. We have asked 
Mr. Eiphinston, who appears on behalf of 
the appellant, to show us the authority 
under which he acted ; and he has shown 
that he has acted under the orders of Govern- 
ment in accordance with the telegram 
received on 26th March by the Special Land 
Acquisition Officer, Karachi, and that, as 
directed in that telegram from Government . 
he filed the appeal! on behalf of Govern- 
ment. This telegram was” confirmed in 
Government Resolution No, 2261, dated llth 
July 1927. It is perfectly clear trom all the 
papers that have been put in, that this was 
an appeal filed on behalf of Government 
and the reason why avakalatnama was not 
put at thattime was that the Government 
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Pleader, as Mr. Elphinston then wae, did 
nót require a vakalatnama, If that position 
is once accepted then it ssems to me, the 
rest of the objections that have been taken 
in this case are not questions of substance 
but are merely questions of wording. In 
the judgment of the learned Additional 
Judicial Commissioner (Dr. De Souza) the 
heading was: Dr. H.N. Mirchandani v. 
Special Land Acquisition Officer, Karachi 
(Karachi Municipality). When an appeal 
was filed in this Court, the heading was: 
The Karachi Municipality (The Special 
Land Acquisition Officer, Karachi) v. Dr. 
Naraindas H. Mirchandani. 

The intention was that the appeal should 
be filed on behali of the Government, while 
the wording was similar to the wording of 
the judgment of ths learned Additional 
Judicial Commissioner, except thatthe two 
titles in question, namely, the Karachi 


Municipality andthe Special Land Acquisi: . 


tion Officer, were turned round, 

An application has now besn putin by 
the appellant asking thatthe heading of 
the appeal may be changed. The applica- 
tion runs as follows: “The appellant 
above-named prays that this honourable 
Court will be pleased to amend the 
description of Government in the heading 
of this appeal, if this honourable Oourt con- 
Siders such amendment necessary for the 
maintensnce of this appeal, by substituting 


the words ‘she Secretary of State for India. 


in Council’ for: ‘the Special Land Acquisi- 
tion Officer Karachi’ or grantsuch other 
relief aa this honourable Court may deem fit 
' Having regard to all the facts of the case, 
we are of opinion that this is merely a case 
of misnomer, and that it is in the interests 
of justice that the heading of the appeal 
should be changed in order that this ‘Court 
may. go-into this appeal on the merits, 

We decide also that, if this is done, the 
appeal should not be held to be time-barred 
on accountof-any delay that has occurred in 
making this change. Itis tobe noted that 
the objection now taken by respondent to 
this appeal, -was made for the frst time in 
Oourt a day or two ago, when the appeal 
came up for actual hearing although the 
appeal was filed in March 1927, 

It seems hardly necessary to refer to the 
rulings on the point now under considera- 
tion but reference may be made to Saraspur 
Manufacturing Co. Ltd. v. B.B. & C.I, Ry. 
Go. (t),in which case a change was made 


(1) 73 Ind. Cas. 1027; A, I, R. 1923-Bom, 452; 47 B, 
780; 25 Bom. L, R. 513, : 
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in the name although the application for 
the amendment was made at a late stage 
in the proceedings. As observed by Crump, 
J., in that case, “we should look to the 
substance rather than to the form.” 

Other similar cases are Radha Lal v. E. I. 
Ry. Co. Ltd. (2) and Nanakehand Mukandi 
Lal v. E. I. Ry. Co. Ltd. (3), A similar 
amendment in the heading should be made 
in the cross-objectiong, at the request of the 
respondent. 

A. Order accordingly, 
(2) 90 Ind, Oas. 680; A. I. R. 1926 Pat. 40; 5 Pat. 128; 
7 P.L. T.57 


(3) 89 Ind. Cas. 279; A. L R, 1925 Lah, 441; 6 L. 252; 
2 L. 0. 137;7 L. L, J, 410, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgoonp Orvin Apprat No. 32 oF 1927. 
April 3, 1930. 

Present:—Mr. Rupchand, A. J. O., and 
Mr. Wild, A. J. O. 
HARBHAGWANDAS—Appatrint 
versus 

GHULAM SHAH—Rasponpenr, | 

Transfer of Property Amendment Acts (XXVII of 
1926 and X of 1927}, whether applicable to suit decreed 
before passing of the Acts. 

Although Acts XXVIIof 1926 and X of 1927 are 
retrospective in operation, a decree of the trial Court 
passed before the introduction of these Acts, in ac- 
cordance with the law then in force, cannot be varied 
in appeal in the light of those Acts, [p. 720, col 2.] 

Balaji Singh v. C. Gangamma (2), Ranmaya Gaoran- 
giniv. Betty Makbert (3) and Yakub Khan v. Gujar 
Khan (4), referred. 


Mr, Kundanmal Dayaram, for the Appel- 


lant. 
JUDGMENT. 

Rupchand, A. J. C.—In this appeal 
the only point which requires serious 
consideration is whether it is permissible 
to the plaintiff-appellants to take ad- 
vantage of Acts, XXVII of 1926 and X of 
1927, which were passed subsequent to 
the decree of the trial Cours and ask us 
to vary that decree in the light of those 
Acts, 

It is conceded that according to the 
law then in force, the trial Court had 
no other option but to hold that the 
mortgage-deed sued upon was’ not duly 
attested within the meaning of the Privy 
Oouncil ruling in Shamu Palai v. Abdul 
Kadir (1) and that, therefore, the trial Court 
was. perfectly correct in’ disallowing a 
decree based on the mortgage and allow- 
ing only a personal decree. But it is con- 
tended that Act XXVII of 1924 introduced 

(1) 16-Ind, Cas. 250; 35 M. 607; 39 I. A. 218: 23 M. L. 
J. 321; 14 Bom. L. R. 1034; 16 Ó. W. N. 1009: 13 M 
L. T: 338; (1912) M. W: N. 935; 10 A, L, J, 259; 16 O, 
L, J. 596 (P. O.) 
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in s. 3, Transfer of Property Act, the defini- 
tion of “attested” which is much wider 
than that laid down in Shenu Palai v. 
- Abdul Kadar (1) and the late’ Act removed 


` . the doubts which had arisen us to its having 


retrospective effect. It is argued that the 
expression “attested” as at present defined 
in s. 3, Transfer of Property Act, makes 
abundantly clear that it. applies not only 
to documents which have been executed 
after the passing of Act XXVII of 1926 but 
before the passing of that Aet. Reliance 
has been placed on Balaji Singh v. C. 
Gangamma(2), Ranmaya Gaorangini v. Betty 
Makbert (3) and Yakub Khan v. Gujar 
Khan (4) for the purpose of showing that 
in every one of those cases the decree of 
the trial Court though rightly decided ac- 
cording to the law then in force, was 
varied in appeal in consequence of the sub- 
sequent legislation. 

With all respect, I am not prepared to ac- 
cept these cases as sufficient authority for 
re-opening adecree which has been rightly 
decided according to the law in force at 
the time when it was passed as such pro- 
cedure ‘contravenes one of the fundamental 
canons of construction that “declaratory 
Statutes do not re-open decided cases:” 
Halsbury’s Laws of England, Vol. 27, para. 
39. 
In Eyre v. Wynn Mackenzie (5) a solicitor 
mortgagee, who had byajudgment given 
before the passing of the Mortgages Legal 
Costs Act of 1895, been held not to be 
entitled to charge profit costs against the 
mortgagor applied after the passing of the 
Act for an extension of the time for appealing 
againat the judgment on the ground that s. 
3 of the Act was retrospective in its opera- 
tion.Lindley,L.J. in delivering thejudgment 
of their Lordships said: “If this application 
is to be regarded as an appeal on the merits, 
it is impossible for us to say that the judg- 
ment was wrong as the law stood at the 
time when it was given. It is obvious that 
the Act was not intended to interfere with 
judgments which had already been given in 
Court.” 

In Day v, Kelland (6) where, upon a 
foreclosure summons by a solicitor mort- 
gagee an order was made in April 1893 
directing an account of what was due to the 


| (2) 99 Ind. Oas.143; A. I. R. 1927 Mad. 85. 
(3) 100 Ind. Cas. 177; A.I. R. 1927 Cal. 207; 31 ©. 
N 


. N. 160. 
W 111 Ind. Oas. 287; A. L R. 1928 Bom. 267; 52 B. 

219; 30 Bom. L. R. 565. 

(8) (1896) 1 Oh. 135; 65 L. J. Ch, 194; 73 L. T. 571; 

4 


W. R. 273. ; 
(6) it 2 Oh, 745; 70 L. J, Ch. 3; 83 L. T. 447; 49 
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plaintiff for principal, ‘interest and taxed 
costs followed by provisions for redemptidn 
and foreclosure in default of payment, 
and on a further consideration of the 
action anorder was made in February, - 
1898, referring it to the Taxing Master to 
tax the cost of the action, the Oourt held 
that the rights of the parties must be con- 
strued by the then existing law and that 
the plaintiff was not entitled by reason of 
the passing of the Mortgagees Legal Costs 
Act of 1895 to charge profits, In this case 
Lord Alverston, O. J., observed: “It is 
said that in working out that order the 
plaintiff ought to have the benefit of the 
chenge in the law which was made by the 
Act of 1895. But to allow this would, I 
think, be to alter rights which were ascer- 
tained before the passing of the Act. In my 
opinion the view taken by Cozens- Hardy, J., 
was right though the point is not directly 
decided by Eyre v. Wynn Mackenzie (9), 
the principle of that decision applies.” 

The principle laid down in these two 
rulings applies with greater force in the 
present case The trial Oourt gave its 
decision in 1924. The appeal was liable to 
be dismissed in limine but was not heard 
by the Oourt of first appeal until March,1927, 

It is difficult for me to hold that the plain- 
tiff should be placed on an advantage over 
other mortgagees similarly situated who 
did not consider it proper to appeal against 
decrees passed in their suits treating tnem as 
correct according to the law in force then. 
Tt is still more difficult for me to hold that 
the delay of the first Appellate Court in not 
disposing of the appeal for a period of 
nearly two years which elapsed between the 
decree of the trial Court and the passing of 
Act XXVII of 1926 should operate to the ad-. 
vantage of the plaintiff and to the serious 
prejudice of the mortgagor ard transferees 
from him of the mortgaged property. This ` 
point does not appear to have been pressed 
before their Lordships in any of the cases 
cited above. Iam, therefore, of opinion 
that this appeal should be dismissed with 
costs. 

Wild, A. J. C.—I agree. It is no 
doubt the caso that the amendment of the 
law made by Act XXVII of 1926 was intend- 
ed by the Legislature to have retrospective 
effect and to validate mortgages executed 
before the amending Act was passed. There 
is, however, nothing to show that the Legis- 
lature 2lso intended to validate mortgages 
held by a competent Court to be invalid for 
want of proper attestation. © 

A. Appeal dismissed. 
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RANGOON HIGH COURT. 
O1viL MiISOBLLANEOUS APPEAL No, 108 
oF 1¢30, 
February 19, 1931. 
‘Present :—Justice Sir Benjamin Herbert 

- Heald, Kr, and Mr. Justice Sen. 

TAR MAHAMED VALLY MO JAMED 
Bros, AND ANOTHE&8—APPELLANTS 
VETSUS 
ADAMJ EE HOOSEIN— RE3PONDENT, 

Provincial Insolvency Act (V of 1920), s. 41 (2) (b)— 
Order suspending discharge for fixed period-—Ap- 
plication for final discharge—Notice to creditors, whe- 
ther necessary. ; 

When the discharge of aninsolvent is suspended 
for a period under s. 41 (2) (b), Provincial Insolvency 
Act, on the expiry ofthe period there is no necessity 
to.apply foran order of final discharge. Therefore, 
an insolvent can be granted his final discharge in 
such a case on an application made by himon the ex- 
piration of the period without notice of the applica- 
tion to the creditors. : 

Muradally Shamjiv. B. N. Lang (1), relied on. 


QOivil miscellaneous appeal against an 
order of the District Oourt, Amherst, in 
Civil Miscellaneous No. 23 of 1927. 

Mr, Foucar, for the Appellants. 

Mr. S. S. Halkar, for the Respondent, 

FUDGMENT.—The appellants in this 
ease are appealing ‘against an order of the 
District Court of Amherst passed in insol- 
vency proceedings being Civil Miscellane- 
ous No, 23 of 1927 of the said Oourt. 

The order appealed from is one granting 
the insolvent (respondent) his discharge 
and the only ground urged by the learned 


- Advocate for the appellants is that the lower 


Court was wrong in granting respondent 
his final and absolute. discharge without 
giving them any notice. It appears that 
the insolvent’s discharge. was suspended for 
two years or till eight aunas in the rupee 
are paid on the unsecured debts whichever 
is earlier. On the expiration of two years 
the respondent applied for his final dis- 
charge and was granted the same, 

This order of suspension of discharge was 


made under s. 41 (2) (6) of the Provincial. 


Insolvency Aci, In terms of that section 
it is clear that the Court could suspend the 
operation of the order of discharge fora 
specified time and that is what the Oourt 
did in the present case. It granted the 
insolvent bis discharge, and merely suspen- 
ded the operation of theorder made. In 
our opinion on the expiry of 2 years there 
was no necessity even to apply foran order 
of final diecharge. There is nothing in the 
Act, which makes such application neces- 
sary, In Muradally Shamji v. B. N. Lang 
(1), the effect ofa similar order of suspen- 
sane 53 Ind. Qas. 627; 44 B. 555; 21 Bom. L. R. 
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sion of discharge was considered, and it 
was held that in spite of there being a 
practice of the Bombay High Court to 
require an insolvent whose discharge waa 
suspended to appear and obtainthe final 
and absolute discharge after the period of 
suspension that practice was not in accord- 
ance withlaw. We, therefore, hold that the 
appellants were not entitled to any notice 
on the application filed by the respondent 
for his final discharge. 

The appeal is accordingly dismissed with 
coste. 


A, Appeal dismissed, 


——— 


RANGOON HIGH COURT. 
CIVIL MISOELLANROUS APPEAL No, 13 oF 


February 18,1931. | 
Present:—Sir Benjamin Herbert Heald, Kr., 
and Mr. Juatice Mya Bu. 

Lala GENDARAM AND aNoTHER— 
APPELLANTS 


versus 
O. A. 0. R. M; CHETTYAR Fie AND 
ANOTAER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. KAI, 
r, 90 (Rangoon) proviso—Provisos added to 0. XXI, 
r. 90 by Rangoon High Court, whether ultra vires— 
Scope of proviso (a). 

he provisos added to O. XXI, r. 90, Civil 
Procedure Code, by the Rangoon High Oourt are not 
a vires, but are valid rules of procedure, [p. 722, 
col 2. 

Alokeshi Dasi v, Biraj Mohini Dasi (1) and 
Veerappa Chetty v, ©. Muniandy Thevar (2), referred 
to 


Proviso (a) merely gives effect to authoritative 
judicial pronouncements that if a judgment debtor 
knowing of an irregularity or fraud lies by and 
allows the sale to proceed witheut objection he will 
be estopped from impeaching the sale on the ground 
of irregularity or fraud though substantial injury 
has been caused, [p. 723, col. 1.] 

Oivil miscellaneous appeal against an 
order of the District Court, Prome, in Civil 
Execution No. 32-P of 1929, 

Mr. J.C. Ray, for the Appellants. 

Mr. Thein Maung, for the Respondents, 

JUDGMENT.—The first respondent 
O. A. O. R. M. Firm obtained a final mort- 
gage decree against the two appellants and 
two others in Oivil Regular No. 17-P of 
1928 of the District Court of Prome and 
had the mortgaged properties sold under 
the decree in Oivil Executton No. 32 P, 
of 1929. The sale was held by the bailiff of 
the Court on the 3rd October, 1929, when 
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the respondents became purchasers of the 
various properties, 

On the lst November, 1923, the appellanta 
filed an application in the District Oourt 
for the setting aside of the sale contending 
that the sale waa vitiated by reason of cer- 
tain material irregularities reb out in the 
application resulting in substantial injury 
to the petitioners. One of such irregulari- 
ties was that the sale was held at various 
places a!l within a short space of time ren- 
dering it difficult for the biddera to attend. 
The appellanta, however, did not press this 
pointin the Court below, and have aban- 
doned it in this Court. Other irregularities 
mentioned in the petition are (1) that the 
decree-holder having misreprezented the 
values cf the properties there were mis state- 
ments of values in the sale proclamation 
and (2) that the particulars must be stated 
in the sale proclamation under O. XXI,r. 
66 of the First Schedule to the Uivil Pro- 
cedure Code, 1908, were both wrongly and 
insufficiently stated. 

The learned District Judge pointed out 
that the application was one under O. XXI, 
r, 90 and thatin view of the provisos added 
to the rule by this Court under the autho- 
rity vested in it by s.1220f the (ode, the 
appellant's application was incompetent for 
want of compliance with the requirements 
of such provisos and dismissed the appli- 
cation, 

The provisos in question were added by 


a notification published in May, 1929, and. 


runs as follows :— 
“Provided that no application to set aside 
a sale shall be admitted unless, 

(a) it discloses a ground which could 
not bave been put forward by the 
applicant before the sale was con- 
ducted, and 


(b) the applicant deposits with hia ap- 


lication the amount mentioned in 


| the sale warrant or an amountequal: - 


- to the amount realized by the sale, 
whichever is less, and in case the 
application is unsuccessful the costs 
of the opposite parties shall be a 
first charge on the amount, so de- 
posited : 

Provided further that no gale shall be set 
aside on the ground of irregularity or fraud 
unless upon the facts proved the Court is 
satisfied that the applicant has sustained 
substantial i injury by reason of such irregu- 
larity or fraud. y 


It is contended in this appeal that the. 


learned District Judge has either mis-inter- 


preted or mis-applied ths provisions of . 
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those provisos, - ‘but what has been urged 
before us. is that those provisos are ultra, 
vires in view of the first part of sub-a. (1) of 
s. 178 and that, therefore, they are void and 
of no effect, Sub section (1) of s. 128 provides 
“ Such rules shall not be inconsistent 
with the provisions in the body of the Code 
but subject thereto, may provide for any 
matters relating to the procedure of Civil 
Courts.” 

In support of his contention that the pro- 
visos are inconsistent.with the provisions 
in the body of the Oode, the learned Counsel 
for the appellants submits that under 6. 
47 of the Civil Procedure Oode a judgment- 
debtor whose property has been sold in exe- 


cution has tha right to apply to have the. 


sale set asidé. otherwise than under the pro- 
visions of O. XXI, r. 90, and thatthe provisos 


have the effect of restricting that right.: 


The part ofsection 47 which is relevant-to this 
contention is the first sub-section which 
provides: “All questions arising between the 
parties to the suit in which the decree was 
passed, or their representatives, and relat- 
ing to the execution, discharge or- satisfac- 
tion of the decree, shall be determined by 
the Oourt executing the decree and not by 
& separate suit.” 

According to its plain meaning there is 
nothing in it to support the contention of the 
learned Counsel. The sub section lays down 
a rule of procedure and does not purport to 
arm the parties to a suit or their representa- 
tives with any right. The learned Counsel 
for the appellants is unable to support his 
argument by case-law appearing in any 
authorised report but he has placed before 
us the cases of Alokeshi Dast v Biraj Mo- 
hint Dasi (1) and Veerappa Chetty v. C. 
Muniandy The:ar (2), The latter of these 
two cases was of the late Ohief Court of 
Lower Burma, in which the late Mr Justice 
Ormond held thata new rule promulgated 
by the Chief Court in place of r. 2 of O. 
XXXIV substituting the Court rate as pay- 
able by the mortgagor for the six months 
allowed for redempiian was ultra vires so 
far as it limited the right of the mortgagee 
to recover interest at the mortgage raté for 
the period allowéd for redemption. It is 
hardly necessary to point out that whereas 
that new rule deprived the mortgagee of 


his substantive legal right of getting inter-. 


est at the mortgage rate, the provisos in 
question in this case do not deprive the 
judgment-debtor of any substantive legal 


(1) 10 Ind, Oas. 625. 
(2) 12 Ind. Oas, 18; 4 Bur. L. T. 207, 
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right. In Alokesht Dasi's case (1) the’ question 
_ e was whether a second appeal would lie to 
the High Court from a decision of the Dis- 
trict Court in appeal on an application to 


set aside an execution sale on the ground of ` 


fraud, the fraud being that the decree had 
been satisfied by payment to the husband of 
the decree-holder on the day before the sale, 
but the payment was not certified and the 
sale was held. It was held that the matter 
did not come within ths scope of O. XXI, 
r. $0, Oivil Procedure Code, in asmuch} as 
the fraud alleged was not frauiin the con- 
duct or the publication of the sale, but that 
it came withia the scope of s. 47 of the 
Civil Procedure Code, and that, therefore, 
what was alleged in support of that appli- 
cation was virtually that the decree-holder 
had no right to sell the property in execu- 
tiun of the decree at the time of the sale 
whizh was, therefore, sought to besst aside. 
We are unable to read that decision as lay- 
ing down a rule that in all cases where 
fraud is alleged in support of an application 
forthe setting aside of an execution sale, 
the application could be instituted inde- 
pendently of O. KAI, r. 90 or that s., 47 
gives a judgment debtor the right to apply 
to have an execution sale set aside quite in- 
dependently of O. XXI, r. 90 by reason of 
ud in the publication and conduct of the 
sale. 

_ For these reasons we can see no substance 
in the argument that the provisos added 
by this Court to O. XXI, r. 90 are ultra 
vires, We would also point out that the 
newly added proviso (a) has done nothing 
beyond giving effect to authoritative judicial 
pronouncements that if a judgment-debtor 
knowing of an irregularity of fraud lies by 
and allows thé saleto proceed without ob- 
jection he will be estopped from impeach- 
ing thesale on the ground of irregularity 
or fraud though substantial injury has been 
caused. We hold that the provisos in 
question are valid rules of procedure. 

The application is insubstance an appli- 
cation under O, XXIr.$0. The mere cita- 
tion of s. 47 instead.of O. XXI, r.$0 in the 

application does not alter its natura. 

There are no merits io this appsal and we 
dismiss it with costs. Tha respondents 
Nos. 2, 3, 5, 6and 8 did not enter appearance 
and atenot representad by Oouasel. The 
appellants will pay the other respondents’ 
Advocats's fee in one set only, whic wa 
fix at ten gold mohurs, 


ae Appeal dismissed. 
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RANGOON HIGH COURT. 
Fresr Orvic APPRAL No. 158 oF 1930. 
January 20, 1931. | 
Present:—Sir Arthur Page, Kr, Obief Justice 
and Mr. Justice Das. 
MOOSA ABDUL HABIB -—APPBLLANT. 
versus 

MAUNG TUN KYAING—RasponDanT. 

Contract Act (IX of 1872), s. 178—Hy pothecation 
of moveable property without  possession—Sub- 
sequent hypothecation with  possession—Priority— 
Notice—Burden of proof. h 

In respect of moveable property possession Is a 
symbol of title and if a person who has accepted & 
hy pothecation of moveable property without obtain- 
ing possession seeks to enforce his right as a prior on~ 
cumbrancer, against a subsequent encumbrancer who 
has obtained possession of the property hypothecated 
to him and has sold the goods in execution ofa 
decree, it ig incumbent upon the prior encumbramcer 
to satisfy the Court that the subsequent encum- 
brancer had notice of the charge to which the first 
ancumbrancer was entitled. Inthe absence of proof 
by him that such subsequent encumbrancer had 
notice of the prior charge, he is not entitled to 
receive in priority to the subsequent encumbrancer 
any part of the sale proceeds. [p. 724, col. 1.] 

Manackjee  Pallanjee v. Meyappa Chetty (1), 
Haripada Sadhukhan v. Anath Nath Dey (2), Dearle 
y. Hall (3), Sreeram Narasiah v. Bomireddi (4) and 
Wood v. Duncombe (5), relied on. 

Maung Chit v. Banst Dhar Bazaz, First Appeal No, 
25 of 1922, not followed. | 

Firet appeal, against an order of tha 
Original in Civil Regular Sait No. 660 of 
1929. 

Mr. Auzam, for the Appellant. 

Mr, Kya Ching, for the Respondent. 


JUDGMENT.—On the 23th February, 
1929, the first, defendant by a registered 
document hypothecated to the plaintiff a 
printing press as security for a loan of 
Rs.612-8 0, Theplaintiff didnot take posses- 
gion of the printing press under the hye 
pothecation, it remained in the possession 
of the first defendant, 

On the 20th April, 1929, the first defendant 
by another registered document hypothe. 
cated the same printing press to the 
second defendant a3 security for a loan 
of Rs. 2,500. In Civil Regular Suit No, 339 
of 1929 thesecond defendant claimed that 
he was entitled to recover the amount 
of the loan which was secured by tha 
bypothecation of this printing machine, 
and on the 4th of September he obtained 
a decree in the form of a preliminary 
mortgage-decree for repayment by the 
first defendant of thesum advanced, and 
on default for thesale of the moveablea 
property hypothecated. In due course the 
printing press was sold in execution of 
the second defendant's decree. 

Thereafter the plaintiff filed the present 


“424 


suit in which he claimed that be was 
entitled to the proceeds of the gale of the 
printiog prees to the extent of Rs. 612-80 
upon the footing that he had obtained e 
prior hypothecation of the printing press. 
The learned tris] Judge passed a decree in 
favour of the plaintiff. 

The second defendant has appealed, and 
‘the question that falls for determination 
is whether in the circumstances obtaining 
in the present case the plaintiff is entitled 
to receive in priority to the second delend- 
ant any part of the sale proceeds which 
have resulted from the execution ofthe 
decree that the second defendant obtained. 
‘In our opinion he isnot. The case is cover- 
ed by the decision in Manackjee Palianjee 
v. Meyappa Chetty (1}. It is somewhat un- 
fortunate, we think, that the term ‘‘mort- 
gage’ is used in connection with a bypothe- 
cation of tbis nature. An oral cr written 
hypothecation ia permitted under the law 
in Indis; Haripada Sadhukhan v. Anath 
Nath Dey (2), But in respect of moveable 
property possession is a symbol of title and 
ifa person who has accepted a hypothe- 
cation of moveable property without 
obtaining possession seeks to enforce his 
right against ecubeequent encumbrancers 
who have exercised the powers which they 
possess to obtain possession of the `pro- 
perty hypothecated to them and have sold 
the goods, in execution of a decree, it is 
incumbent upon the prior encumbrancer 
to satisfy the Court thatthe subsequent 


encumbrancers had notice of the charge to, 


which the first encumbrancer was entitled, 
The reason was stated by Sir Thomas 
Plumer in Dearie v. Hail (3): “The Law of 
England has slways been that personal 
property passes by delivery of possession 
and it is possession which determines the 
apparent ownership. Jf, therefore, an 
individual), who ina way of purchase or 
mortgage contracts with another for the 
transfer of his interest, does not divest 
the vendor or mortgagor of porsessicn, but 
permits him to remain the ostensible 
owner as before, he must take the conse- 
quences which may ensue from such a 
mode of dealing If you, having 
the right of possession do not exercise 
that right, but leave another in actual pos- 
session ycu enable that person to gain a false 
and delusive credit, and putit in his power 
to obtain mon ey{from innocent parties on the 


: (1) 28 Ind. Cas. 462; 7 L. B. R. 336. 
(2) 44 Ind. Gas 211; 22 O. W. N. 758. 
5 8) (1826) 38 E. R, 475 at p. 483; 3 Russ, 1; 27 R. 
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hypothecation of his being the owner of 


that which in fact belongs to you...... what: _ 


opportunities or fraud would be afforded 
ifa party who, having obtained an equit- 
able conveyance,conceala it from everybody, 
and lies by for yeara while intermediate 
transactions are taking plece, could at 
any time come forward with his secret deed, 
and say to a subsequent purchaser who had 
advanced his money in ignorance of the 
existence of such aclaim my deed is in 
date prior to yours and, therefore, what- 
ever may have been my negligence or your 
deligence the property belonge to me good 
sense,reacon, suthority and equity are all 
cn the other side.” In the game case on 
appeal Lord Lyndhurst observed that, 
“where persoral property is assigned deli- 
very is necessary to complete the trans- 
action, not as between the vendor and the 
vendee, but as to third persons, in order 
that they may not be deceived by apparent 
possession and ownership remaining ina 
person who in fact,is not the owner” [ibid 
page 494* see Sreeram Narasiah v, Bomired- 
di (4), see Wood v. Duncombe (5).] 

In our opinion the same result in the 
present case would follow upon the princi- 
ple that, having clothed the first defendant 
with apparent authority to deal with his 
property, the plaintiff is estopped as against 
the second defendant a bona fide subse- 
quent encumbrancer for value and without 
notice of the prior’ charge for asserting 
that the first defendant had not authority 
to hypothecate the printing machine to the 
second defendant free from the plaintifi's 
prior charge|see Perry Herrick v. Attwood 
(6), Briggs v. Jones (7), Broeklesby v. Tem- 
perance Permanent Building Sectety (8), 
In re Castell and Brown (9), Rimmer v. 
Webster (10jand Lloyds Bank Ltd. v. Guedar 
& Co, (11).} 

Tt was contended by the learned Advocate 
for the plaintifi-respondent that the second 
defendant did not’ exercise reasonable 
diligence in - the transaction or that he had 


(4)47 Ind. Oas. 976; 35 M. L. J, 450; 8 L. W. 517; 
(1918) M. W. N. 718; 24 M. L. T. 454; 42 M. 59, 

(5) (1893) A. O, 369. 

(6) (1857) 2? De G. & J. 21; 27 L. J, Ob. 121; 4 Jur. 
(as) 101; 6 W. R, 204; 44 E. R. 895; 119 R. R. 10, 

(7) (1870) 10 Bg, 92:22 L, T, 212, 

(8) (1895) A. ©. 173; 64 L. J. Ch. 433; 11 R. 159; 
12L, T. 477; 43 W. R. 606; 59 J. P 676. 

mo) (1898) i Oh. 315; 67 L. J. Oh. 169; 78 L. T. 109; 

4 P. L. R. 194; 46 W. R, 248. 

tio) (1902) 2 Oh. 163; 71 LJ, Gh. 561; 50 W. R. 517; 
86 L.T. 491; 18 P. T. L.R.5 

a 121 Ind. Oas. 625; 560. S68; "A. L R. 1930 Oal. 
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actual or constructive notice of the prior 
hypothecation to the plaintiff, before he 
accepted a hypothication of the printing 
press from the firat defendant, our attention 
was called to Maung Chit U v. Bansi: Dhar 
Bazar, First Civil Appeal No. 25 of 122, 
in which Heald and Lentaingne, J., appear 
to have laid down that in circumstances such 
as those obtaining in the present case the 
onus would be upon the subsequent encum- 
braticer to prove that he had ro notices of 
the prior hypothecation to the earlier 
encumbrancer. With all due respect for 
the reasons that we have given, wethink 
that the burden of proof in such a case 
would lie not upon the latter, but on the 
prior encumbrancer. In that case, however, 
the question as to where the onus lay was. 
immaterial, for it appears that there: 
was abundant evidence that the sub. 
sequent encumbrancer had actual notice of 
the earlier hy pothecation. 

For these reasons, in our opinion, the 
appeal must be allowed, the decree of ths 
trial Oourt isset aside, and the plaintiff's 
suit dismissed with costs in both Oourts, 

A, Appeal allowed, 
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RANGOON HIGH COURT. 
Orvis MISOELLANROUS APPEAL No. 169 
oF 1930, 

March 16, 1931, 
Present:—Mr. Justice Carr, 

KO AUNG BYE AND ANGTHER— 
DerenDants—APPELLANTS 
versus 
KO PO KYAING AND anoTHER— 
PuaInTIFFa — RESPONDENTS. 

Transfer of Property Act (XX of 1929), ss. 68, 67-A— 
5. 67-A, whether retrospective—Successive morigages— 
Parties not exactly same—Right to institute joint 
suit on all mortgages. 

Section 67-A, Transfer of Property Act, 1929, is not 
applicable toa mortgage executed before the Ist of 
April, 1930. 

There were two mortgages of the same property. 
In the first deed there were three mortgagors, one 
of whom was nota party to the second deed, and there 
were also 3 mortgagees of whom only one wasa party 
to the second deed. Further, one of the mortgagees in 
the second deed was nota party to the first. 

Held, that the mortgagees of the second deed could 
not sue on both the deeds together unless the other 
parties to the first deed were dead and the remain- 
ing parties were their legal representatives. 

Oivil miscellaneous appeal against the 
decree of the District Oourt, Myaungmya, 
in Civil Appeal No, 117 of 1930. 


KO AUNG BYE V, KO PO KYAING, 
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Mr. Tun Maung, for the Appellants. 

Mr. R. C. Banerjee, for the Respondents. 

JUDG MEN T.—The plaintiffs respond- 
ents sued on a mortgage of certain pro- 
perty for Rs. 3,000 executed in 1929 They 
said in para. 3 of their plaint that 
the same properties wera under prier 
mortgage to them for Re. 7,00 under a deed 
of the 6th September, 1923, on which they 
reserved their right to sue. , 

The Sub Divisional Judge dismissed the 
suit on the ground that the plaintiffs were 
bound under e. 67 A of the Transfer of Pro- 
perty Act to sue on both their mortgages, 
On appeal the District Judge held that by 
virtue of s 630f Act XX of 1929,8 67-A 
was not applicable to this suit, although 
it had been filed after the lst April, 1930 
He relied on cl. (d) of s. 63 and as I 
understand his decision he was of opinion 
that that section made s. 67 A inapplicable 
to any mortgage executed before the lst 
April, 1930. 

At firat sight it seems somewhat unlikely 
thet this was the intention of the Legisla- 
ture, but on careful study of s, 63 of Act 
XX of 1929, I am unable to place any other 
interpretation on it, The section must be 
read asa whole. Under cl. (a) ofs. 67 A 
is not to affect “the terms or incidents of 
any transfer of property made or 
effected before the lət of April, 1930.” 
Now it seems to me that the right to sue 
on a single mortgage, without regard to 
other mortgages held by the plaintiff 
was an incident before the ist April, 1930 
of any mortgage. f 

Again under cl, (e), 6, 67-A ie not 
to affect “any right, title, obligation or 
liability already acquired, accrued or 
incurred before such date’ and cl. (d) ex- 
tendsthe same exemption to “any remedy 
or proceeding in respect of such right, 
title, obligation or liability.” The rest of 
the section seems to me to have no 
bearing on tbis question. The only 
meaning I can give to the clauses set 
out above is that s. 67 A is not ap- 
plicable at all to a mortgage executed 
before the Ist of April, 1920, the date 
mentioned. In my view, therefora, the Dis- 
trict Judge was right. 

I may add that both mortgage-deeds are 
onthe record and that the parties to the 
two sra not tha same In the first deed 
there were 3 mor!gagors, one of waoom was 
nct a party to the second deed. There 
were also 3 mortgagees, of whom only one 
is a party to the second deed, and the 
second plaintiff who is a mortgagee under 


-—~-- JUDGMENT.—This is 
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the second deed, was not a party to the first 
one. In these circumstances it seems to 
me at least doubtful whether the plaintiffs 
could sue on both deeds, It may be, of 
course, that the other parties to the first 
deed are dead, and that the remaining 
parties are their legal representatives, in 
which case there might be no difficulty, 
but there is no evidence on this point on 
the record. 

I can see no sufficient reason for intefer- 
ence with the order of the District Court, 

This- appeal is dismissed with costs, 
Advocate’s fees three gold mohurs. 

a. Appeal dismissed, 


ns 


RANGOON HIGH COURT. 
CIVIL MisCELLANROUS APPEAL No. 119 
oF 1930. 

March 19, 1931. l 
Present :—Sir Arthur Page, Kr., Ohief 
Justice and Mr. Justice Dae. 
MA YAIT AND OTHERS —ÅPPBLLANTS 


versus 
Tre OFFICIAL ASSIGNEE—Responrent. 

Presidency Towns Insolvency Act (III of 1909), 
s. 47—‘Mutual dealings’, meaning of. 

The words ‘mutual dealings’ in s. 47, Presidency 
Towns Insolvency Act, řefer to mutual dealings at 
the time of the insolvency, and cannot refer toa 
purchase by one of the debtors of a claim against 
the insolvent after the insolvency. 
` Dickson v. Evans (1), referred to. 


Oivil miscellaneous appeal against an 
order of the Original Side of the High 
Court, in Civil Regular Suit No. 271 of 
1925. 

Mr, N. M. Cawasjee, for the Appellants, 

Mr. Foucar, for the Respondent. 
an appeal 
from anorder passed on the Original Side 
of this Court by Mr. Justice Conliffe. 

The facts of this caseare as follows :— 

One M. E, Moola filed a suit against the 
defendants as trustees of the estate cf the 
late Maung Ohn Ghine for the share of one 
Maung Chit Maung, a teneficiary under 
a deed of settlement. M. E. Moola became 
an insolvent and the Official Assignee was 
substituted in his place as the plaintiff. 
Ultimately a decree for Rs. 41,1£8-14.9 
was passed against the defendants. It 
also appears that Maung Ohit Maung had 
filed a suit against M. E, Moola. After 
M. E. Moola’s insolvency the Official 
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Assignee was substituted as the defendant. 
in that suit. Maung Ohit Maung obtained 

a decree for Rs. 35,000 against the Official 

Aesignee as the assignee of M. E. Moola. 

The dsfendants purchased that decree 

from Maung Chit Maung, and seek to eet 

off that decree against the claim of the 

Official Assignee as the assignee of M. E. 

Moola against them. 

In the first place,it must benoticed that 
the defendants as trustees had no power 
to purchase the decree passed in favour of 
Maung Ohit Maung, as the trust deed did not 
empower them to purchase any such decree. 
So the purchase in this case by the defend- 
ante must be regarded as a purchase in 
their pergonal capacity and not as trustees. 
So they could not set off the decree pur- 
chased by them in their personal capacity 
against the decree obtained against them 
as trustees. Even if it is held that the 
defendants purchased the decree as trustees 
we are of opinion that the defendants 
cannot set off the decree purchased by 
them against the decree of the Official 
Assignee. 

We do not think O. XXJ, r. 18, Civil 
Procedure Code, applies to the facts of 
this case, the only provision under which the 
defendants can claim is under s. 47 of the 
Presidency Towns Insolvency Act. It is 
clear to our minds that the words ‘mutual 
dealings’ referred toin that section refers 
to mutual dealings at the time of the 
insolvency, and cannotrefer to a purchase 
by one of the debtors of a claim agsinst 
the insolvent long after the insolvency. 
We may refer in this connection to the 
case of Dickson v, Evans (1), Lord Kenyon 
in the course of his judgment made the 
following observations :— 

“But it would be most unjust indeed if 
one person, who happens to ke indebted 
to another at the time of the bankruptcy 
of the latter, were permitted by any intri- 
gue between himself and a third perscn 
so to change his own situation as to 
diminish or totally destory the debtdue 
the bankrupt by an act ex post facto. In 
cases of this sort the question must ke 
considered in the same manner as if it bad 
arisen at the time of the bankruptcy and 
cannot be varied by any change of situa- 
tion of one of the parties ” 

We think thatthe trial Court was right 
in the order passed by it and this appeal 
muet be dismissed with costs, 


4. Appeal dismissed, 
(1) (1794) 2 R.R. 119; 6 T, R. 57, 
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RANGOON HIGH COURT. 
Finest Orvit Appgat Uo, 216 cr 1930. 
December 10, 1930 
Present:—J ustice Sir Benjamin Herbert 
Heald, Kr, and Mr Justice Mya Bu, 

MA PYAW GYI—APPELLANT 
versus 
M.A S. LETOHMANAN CHETTYAR 
AND ANOTRER—R«SPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI,r. 
68—Application for execution—Attachment— Objection 
—Case closed by mistake—Fresh application for attach- 
ment and fresh claim—Dismissal—Suit under 0. XXI, 
7. 68—Limitation—Time, whether runs from date of 
dismissal of first claim or second claim—Limitation 
Act (IX of 1908), Sch. I ,Art. 11. 

An execution case wasinstituted on the 9th Octo- 
ber, 1926, for the sale of certain oil wells which had 
been already under attachment before judgment and 
-also for the calling in of the royalties then in the 
custody of certain oil companies, which also had been 
placed under attachment before judgment. Subse- 
quently, an application for attachment of a house and 
site was made and a claim underfO, XXI, r. 58, 
Oivil Procedure Code, was presented objecting 
to the attachment. On the 25th November, 
1927, the Oourt while dealing only with the 
matter of the royalties ordered that attachment 
was released with effect from 30th June, 1927, and 
also made a note “Case closed”. The application 
under O. XXI, r. 58 was dismissed on 14th February, 
1928. Afterwards, onthe dismissal of an application 
by the decree-holder for sale of the house and site on 
the ground that execution case had closed, he filed an- 
other application for attachment. The objector also 
on his part filed another application for removal of 
attachment and it was dismissed on the 18th Decem- 
ber, 1929. The objector consequently filed a suit on 
the 11th April, 1930, under O. XXI, r. 63: 


Held, that the second application was an unneces- 
sary and superfluous one as the order of 25th June, 
could not have the effect in law of removing the at- 
tachment placed on the houseand site, At any rate it 
should not in the circumstances of the case, be deemed 
to bea fresh application for execution but should be 
regarded merely as an application asking the Court 
to continue the earlier proceedings and for 
the purposes of the suittime begantorun from 
14th February, 1928 and the suit was time-barred. 
[p. 728, col. 2; p. 729, co. 1.] 

Maung Tun Hlaing v. U Tha Kha (1), explained and 
distinguished. 

Held, further, that unless a suit is brought as pro- 
vided in O. XXI, r. 63, Civil Procedure Code, the 
party against whom an order under r.61 or 62 has 
been made cannot assert either as a plaintiff or asa 
defendant in any other suit, or as a party to any other 
proceeding, the right denied to himi by the order. [p. 
729, col. 1.] 


First appeal against an order of the Dis- 
trict Court, Magwe, in O. Reg. Suit No.7 
of 1930. 


Mr. S. Ganguli, for the Appellant. 


JUDGMENT, 
Mya Bu, J.—This is an appeal against 
the judgment and decree of the. District 
Court of Magwe dismissing the plaintiff- 
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appellent’s suit under O. KAI, r. 63, Civil 
Procedure Oode, as being barred by 
limitation under’ Art, 11, Sch. I of the 
Indian Limitation Act Under this Arriele 
a person who prefers a claim under O. XXI, 
T. 68, Civil Procedure, Code to attached prop- 
erty 13 to institute a suit to establish the 
right which he claims to the property 
witbin one year fron the date of the order 
disallowing his claim under O. XXI, r. 61, 
Oivil Procedure Code 

The appellant instituted her suit on the 
lith of April, 1930, the subject-matter of 
the suit being a two storied brick house and 
its site in the Ywathit quarter, Yenang- 
yaung, which wes brought under sttach- 
ment by the first defencant respondent in 
execution ofa decree against the second de- 
Jendant-respondent first in Oivil Execution 
No, 19 of 1426 cf tke District Oourt of 
Magwe. This execution cess was instituted 
on the 9:h October, 1926, for the sale of 
certain oil wells which had been already 
under attachment before judgment and 
also for the calling in of the royalties then 
in the custody cf certain oil companies, 
which also bad been placed under attach- 
ment before judgment, Subsequently by a 
further petition filed on the 19th March, 
1527, the first respondent applied for attach- 
ment and sale cf the house and site in 
question as that of the second defendant- 
respondent in the same execution case. On 
or atout 25th March a sale proclamation 
was issued in respect of the wells and a 
warrant of attachment in respect of the 
houte and site. On the 4th of June, 1927, 
the appellant applied under O. XXI, r. 58, 
Civil Precedure Code, in Oivil Miscella- 
neous No 35 of 1927 of the District Court of 
Magwe, for removal of attachment of the 
house and site snd also applied in Civil 
Execution No, 19 of 1926 for stay of sale of 
the house and site pending the disposal of 
the application for removal of attachment. 
This application was opposed by tke first 
defendant-respondent. During the pend- 
ency of this proceeding the Oourt on the 
25th November, 1927, made a note in Oivil 
Execution No. 19of 1926 that the parties and 
Pleader agreed that all the royalties attach- 
ed should be paid to one S.M A. R.M, 
Subramanian Ohettyar who apparently held 
an attachment on them in civil execution 
case in the Sub-Divieional Court of Magwe 
and directed the issue of orders to the 
Oompany or Companies concerned till all 
royalties up to the 20th June, 1927, should 
be paid into the Court, and that attach- 
ment was released wi h effect from the’ 30th 
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June, 1927, and also made a note “case 
closed.” Oivil Miscellaneous No. 35 of 1927 
was disposed of by an order dated the 14th 
February, 1928, dismissing the appellant’s 
application with costs. On the 12th June, 
1929, the first defendant respondent applied 
in Civil Execution No. 19 of 1926 for sale of 
the house and site. The Court refused to 
entertain the application on the ground that 
the execution case had been closed. This 
made the firat defendant respondent seek to 
bave the house and site placed under at- 
tachment again in Civil Execution No. 6 of 
1928, which had been pending between the 
defendant-respondent since the 9th of 
May, 1928, in respect of the same decree 
and in which certain oil wells had been 
attached, and a warrant of attachment was 
issued against the house in question on the 
{5th July, 1929. 

The appellant sought to have this attach- 
ment removed by an application, being 
Civil Miscellaneous No. 54 of 1929, which 
ended in the dismissal on the 10th Decem- 
ber, 1929. 

In these circumstances the appellant's 
suit filed on the 11th April, 1930, would be 
well within the period prescribed by Art. 11 
of the Limitation Act if time be computed 
from the 10sh Devember, 1929, but would 
be time-barred if limitation began to run 
from the 14th February, 1928, the date of 
the dismissal of the appallant’s first appli- 
cation for removal of attachment, 

In Civil Execution No, 1¥ of 1926, there were 
involved not only the calling of the royalt- 
ies, but also the attachment and sale of oil 
wells and of the house and site The diary 
entry dated the 25th November, 1927, shows 
that on that occasion the Court was dealing 
with matters concerning the royalties only 
and the “release” from attachment ordered 
in that entry obviously related to royalties 
and nothing elee. Tre order “case closed” 
was, therefore, wrong and was obviouely 
due to mistake on the partof the Oourt 
regarding the matters involved in the 
proceedings. Itis clear that the order of 
“release” from attachment did not affect 
the attachment of the house and eite 
and we bave no doubt that the order 
“case closed’ did not affect that attach- 
ment atall It was not an’ order made 
under O. XX!,r. 57 owing to default of the 
decree-holder’s part and did not, therefore, 
have the ¢ffect of putting an end to the 
attachment, For all p:actical purposes too 
the parties did not consider the orders of 
the 25th November, 1927, to be of any 
effect ontheattachment of the house and 
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site. This is made evident by the fact that 
both parties went on with the contest 


- in Civil Miscellaneous No. 35 of 1927 until 


the final decision which was given on the 
14th February, 1928. For these reasons 
the orders of the 28th November, 1927, 
did not have the effect, either practically or 
legally of removing the attachment of the 
house and site. In support of bis conten- 
tion that they had such effect the learned 
Advocate for the appellants has drawn our 
attention to my judgment in Special Oivil 
Second Apveal No. 536 of 1928—Maung Tun 
Hlaing v. U Tha Kha (1). What happened 
in that case was that after an application for 
removal of attachment had been filed but 
before the decree-holder received notice 
of it, the execution case was dismissed 
for default of appearance on the part of the 
decree-holder on the day for return of 
warrant of attachment and the attach- 
ment was ordered to be withdrawn and in 
view of such withdrawal of attachment 
the case for removal of attachment was 
ordered to be closed, and I held that the 
order for the withdrawal of attachment in 
the execution case could not be regarded 
as one under O. XXI, r. 60, nor could this 
for the closing of the case in the case 
for removal of attachment amount to such 
an order or an order “against” the decree- 
holder withinjthe meaning of O, &XI, 
r. 63, Qivil Procedure Oode. That 
case is essentially different from the pre- 
sent one, and Iam confirmed inthe view 
that neither in law nor in fact did the 
orders of the 28th November, 1927. operate 
to remove the attachment which had been 
pleced on the house and site. Oonaequent- 
ly I hold that the order of the l4th 
February, 1428, dismissing the appellant’s 
application for removal of attachment was 
not a superfluity either in law or in fact 
and wasa valid order under O. XXI, r. 61 
against the appellant within the meaning 
of O. XXI, r. 63. 

In these circumstarces the second ap- 
plication for execwioa being Oivil Eze- 
cution No 6 of 1928 was quite unneceseary 
and superfluous and was due to the Oourt’s 
mistake in refusing to entertain the respond- 
ents application of the 12th June, 1929, to 
proceed with the execution in Oivil Hxecu- 
tion No. 19 of 1926. At any rate it ehould not, 
in the circumstances of the case, be deemed 
to bea fresh application fcr execution but 
should ba1egarcded meiely as an application 
asking the Oourt to continue the earlier 


(1) 118 Ind. Oas. 634; A, I. R. 1929 Rang. 123. 
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proceedings. Support 1s lent to this view 


“by the ruling of the Full Bench of the 
Allahabad High Court in Chatter Singh v. 
Kamal Singh (2). From this it follows that 
the second application for removal of the 
same attachment regarding which the 
previous application had failed was 
consequently obnoxious to the general 
principles of res judicata, 

For these reasons I hold that for the 
appellant's suit under O. XXI, r. 63 time 
began to run from the 14th February, 1928, 
and the suit is barred by limitation. 

It has also been urged by the learned 
Advocate for the appellants that if the 
suit laid under O. XXI, r. 63 was time- 
barred, it should have been treated and 
dealt with as a substantive suit under 
e, 42 of the Specific Relief Act. It is 
obvious that this cannot be done. The 
wording of the rule is plain enough to 
show that unless the suit is brought as 
provided by this rule the party against 
whom an order under r. 6l or 62 has been 
made cannot assert either as a plaintiff or 
asa defendant in any other suit, or as a 
party to any other proceeding, the right 
denied to him by the order. 

In the result, I would dismiss the appeal 
under O. XLI,r. 11. 

Heald, J.—I concur. 

Appeal dismissed 


A. 
(2) 100 Ind, Oas. 692; 49 A. 276; 25 A. L. J. 201; A.I. 
R. 1923 All. 16 (F. B.). 


RANGOON HIGH COURT. 
FULL BENCH. 
LETTERS Patent ArPgaL No, 6 oF 1830. 
June 23, 1¢3). 
Present:~ Sir Arthur Page, KT., 
Ohief Justice, Mr. Justice Maung Ba and 
Mr. Justice Baguley. 
MAUNG PO MYIT— PLAINTIFF— 
APPBLLANT 
versus 
MAUNG PO SIN—Derenpant— 


RESPONDENT 

Letters Patent (Rangoon), el. 13—‘Sudgment’—Order 
on application for review of order arising out of 
decree in second appeal, whether ‘judgment'—Appeal 
—Leave, necessity of. 

In a second appeal arising out ofa suit fer specific 
performance of a contract for sale of land, a single 
Judge ofthe High Oourt gave the plaintiff a decree 
and directed him to pay the money in Court within 
acertain date. Another Judge subsequently extended 
the time, but on an application for review of that 
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order, he cancelled his own previous order and dise 
missed the suiton the ground that the plaintiff had 
not deposited the money in time : 

Held, that the order dismissing the suit was a ‘judg- 
ment’ within the meaning of cl. 13 of the Letters 
Patent and leave of the Judge was a condition pre- 
cedent to the maintainability of an sppeal there- 
from. [p. 730, col. 1.] | 


Letters Patent Appeal arising out of 
Second Civil Appeal No. 3 of 1929 and Civil 
Miscellaneous Appeal No. 27 of 1930. 

Mr. K. C. Bose, for the Appellant. 

Mr. P. B, Sen, for the Respondent. 


JUDGMENT. 

Page, C. J—In my opinion this appeal 
is misconceived. The appellant was the 
plaintiff in a suit and claimed specific 
performance of 8 contract for the sale of 
land, Inthe Sub-Divisional Oourt of Bas- 
sein the suit was dismissed,and the appel- 
lant preferred an appeal to the District 
Oourt of Bassein. The appeal failed. The 
appellant then presented a second appeal 
to the High Oourt, and by an order of 
Maung Ba, J., the decrees of the lower 
Courts were set aside and a decree passed 
in favour of the appellant under which, 
inter alia, the appellant was directed to 
deposit in the said Sub-Divisional Oourt 
within one month Rs. 1,300, less costs 
awarded in his favour. 

Now, this decree was passed by Maung 
Ba, J., on the 8th of May, 1929. The ap- 
pellant, however, failed to deposit the sum 
as directed by the decree, but paid it into 
Court on the 3rd of July,1929. On the 12th of 
August the appellant applied for an order 
extending the time within which he might 
be at liberty to deposit this sum. On the 
25th of November, 1929, Das, J, granted 
the appellant’s application and extended 
the time within which he would be entitled 
to deposit this sum pursuant to the decree, 
On the 1lth of February, 1930, an applic- 
ation was made by the respondent for a 
review of the order of the 25th of Novem- 
ber, 1929, and on the 18th of March, 1930, 
for the reasons stated in the order, Das, J, 
allowed the application, set aside the order 
of the 25th November, 1929, and ordered 
that “as the plaintiff has not deposited the 
money in time, his suit willstand dismissed 
with costs.” 

Fromthe order of Das, J., of the 18th 
of March, 1930, the applicant has brought 
the present appeal, 

No application was made to Das, J., for 
leave to appeal from this order under 


cl 13 of the Letters Patent of the High 
Court, 


1922. The learned Advcecate on 
teLalf of the app: ilant, however, eantends 
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that in the circumstances obtaining in the 
present case no leave to appeal was necessary 
and thata right of appeal from the said 
order lay under cl, 13 of the Letters 
Patent. 

Now, the learned Advocate for the ap- 
pellant conceded that the order of Das, J., 
from which the present appeal is brought 
was a “judgment” within the meaning of 
that term in cl. 13 of the Letters Patent 
1 then asked the learned Advocate whether 
he contended that it was a judgment made 
in the exercise of original jurisdiction, and 
he frankly and properly admitted that the 
judgment was not made in the exercise of 
original jurisdiction. I then asked the 
learned Advocate if it was a judgment 
made in the exercise of appellate jurisdic- 
tion and after some hesitation he stated that 
it was. 

In those circumstances it is obvious that 
this appeal must fail. The District Court 
of Bassein is a Oourt subject to the 
superintendence of the High Court, and 
the decree of the District Court was passed 
in the exercise of its appellate jurisdiction. 
If, therefore, the order under appeal was a 
judgment made in the exercise of appellate 
_Jurisciction in respect of a decree or order 
made in the exercise of appellate jurisdic- 
tion by a Court subject to the superintend- 
ence cfithe High Oourt’—no appeal lay 
from the judgmant without leave lo appeal 
having been granted by Das, J., by whom 
the judgment was passed. 

For there reasons this appeal is dismissed 
with costs. 

Maung Ba, J.—I concur, 

Baguley, J.—I concur. 

A, Appeal dismissed. 


RANGOON HIGH COURT. 
First Oivit APPBAL No, 243 or 1929. 
December 1, 1930, 
Present:—Sir Arthur Page, KT., 

Ohief Justice, and Mr. Justice Mosely. 

V. ZOLLIKOFER & Oo. —APPELLANTA 
versus 
O. A. O. K., R. M. CHETTYAR FIRM 

: — RESPONDANTE, 

Suecession Act (XXXIX of 1925), s. 307 (2) (iii) — 
Mortgage by administrator without leave of Court— 
Validity—Unsecured creditor, whether entitled to 
avoid morigage—Duty to refund money bona fide 
advanced, 
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A mortgage executed by an administrator without 
leave of Court is not void but only voidable at the 
instance of any person interested in the property and 
even assuming that an unsecured creditor who has 
obtained a decree against the estate in the hands of 
the administrator and levied attachment is sucha 
person, he cannot avoid the mortgage, except on 
making restitution tothe mortgagee to the extent to 
which the mortgagee had bona fide advanced money 
to the mortgagor. If he is unable to make such 
restitution the only other course for the Courtis to 
allow the mortgagee to enforce his mortgage against 
the estate.[p. 731, cols. 1 & 2.] 

Bulter v. Rice (1), distinguished. 

Eastern Mortgage and Agency Company, Limited 
v. Rebati Kumar Ray (2), referred to. 

Frist appeal from the judgment of 
the Original Side in Oivil Regular No. 
243 of 19.8. 

Mr. Paget, for the Appellants. 

Mr. Jeejeebhoy, for the Respondents. 

JUDGMENT:—This appeal must be 
dismissed. 

The facts lie within a narrow compass. 
On the 30th September, 1920, one Afzal 
Alli Naderally mortgaged certain land 
amounting te 15 acres for Rs. 20,000 at 
10 per cent. per annum interest to a 
Mrs, Villa, In September, 1921, Afzal Alli 
died, and in 1922 his brother Macksed’ Ally 
Naderally obtained Letters of Administration 
to his estate as attorney of his wife and 
child. Afzal Alli was a guarantee broker 
of the appellant firm, and in 1923 and 1924 
the appellant firm obtained money-decrees 
against the estate of Afzal Alliinone case 
for Rs. 15,000 and in the other for Rs. 21,000, 


‘On the 13th December, 1924, Macksed Ally, 


as administrator of the estate of Afzal Alli, 
mortgaged the 15 acres which was the 
subject-matter of Mrs. Villa’s mortgage and 
in addition a further 6 acres, in all 21 acres, 
to the respondent for Rs. 25,060 at 13 per 
cent, per annum interest. In 1926 the 
appellant firm, in execution of the two 
decrees that they had obtained against 
Afzal Alli, attached the property in suit. 
In 1927 Macksed -Ally died. In May, 1928, 
the respondent brought a mortgage suit 
against the widow and daughter and guar- 
dian ad litem of the minor son of Afzal Alli 
to recover what was due under the mortgage 
of 13th December, 1924. The appellant 
firm applied for and obtained leave to be 
added as a party defencant to the suit 
before trial. My learned brother Das, J., 
passed a decree in favour of the plaintiff 

It appears that Macksed Ally had failed 
to obtain the leave of the Court prescribed 
in that behalf under s. 90 of the Probate and 
Administration Act (V. of 1881); and by s. 
90 (4) it is provided that “A disposal of 
property by an executor or administrator in 
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Contravention of sub-s.(2) or sub-s. (3), as 
the case may be, is voidable at the instance 
of any other person interested in the proper 
ty.” Now the learned Judge held, in our 
opinion, correctly, thatEthe mortgage in 
suit was not void but voidable at the in- 
stance of any person other than Macksed 
Ally who was interested in the property. 
Under s, 64 of the Indian Oontract Act 
“where a party to a voidable contract 
rescinds it he shall, if he has received any 


benefit thereunder from another party to. 


such contract, restore such benefit, so far as 
may be, to the person from whom it was 
received °” Now, it does not appear to be 
clear from the judgment of the learned 
Judge whether he intended to hold that the 
appellant firm were “parties” within s. 64 
of the Contract Act. In our opinion, they 
were not; but the first question which falls 
to be determined is whether in the circum- 
stances obtaining in this case the appellant 
firm were persons interested in the property 
within s. 90 (4) of the Probate and Adminis- 
tration Act, and as such entitled to avoid the 
contract ; and, if s0, upon what terms The 
appellant firm were persons entitled to 
redeem the mortgage within s. 91, sub-s. (6) 
of the Transfer of Property Act, and for the 
purposes of this case, but without fiaally 
determining the question, we may assume 
that the appellant firm were persons who 
were interested in the property within s. £0, 
sub-e,(4) of the Probate and Administration 
Act, and, as such, entitled to avoid the 
mortgage. The main question to be deter- 
mined‘in this case, upon the assumption that 
the appellant firm were entitled to avoid 
the mortgege, is whether they were 
entitled to do eo with or without making 
restitution to the mortgagees to the extent to 
which the mortgagees bad bona fide advanc- 
ed money tothe mortgagor. Now, the defend- 
ants, otherthan the appellant firm, could 
only avoid the mortgage if.they complied 
with the provisions of s 64 of the Contract 
Act. Thisthey have not done, and, inas- 
much as the mortgage was executed in 1924 
and no steps to avoid the mortgage were 
taken by or on behalf of the representatives 
of the estate of Afzal Alli before the suit was 
filed, in our opinion, it was too late for the 
representatives of the estate of Afzal Alli to 
seek to avoid the mortgage for the first time 
by their written statement in the suit, Now, 
it would be an anomalous and strange 
situation if a1 unsecured judgment-creditcr 
of a mortgagor was able to avoid a mortgage 
which did not comply with the provisions 
of s. 90 (3) of the Probate and Administration 
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Act upon more favourable terms than the 
mortgagor himself, and Mr, Paget, who 
argued his case exhaustively and fairly on 
behalf of his clients, did not contend that it 
was open to the appellant firm to avoid the 
mortgage out of hand and without submit- 
ting to such equitable terms as the Court 
might, in the circumstances, deem fit to 
impose Now, what are these terms? Mr. 
Paget urged upon the authority of Butler v. 
Rice (1), that the proper course for the Court 
to take in the present case would be to dis- 
miss the suit as against his clients, but to 
declare that the respondent was entitled 
to be subrogated to the rights which Mrs. 
Villa possessed under the mortgage of 
September, 1920, Thisis nota case, however, 
in which a stranger to a mortgage has 
advanced money without security to pay off 
the mortgage with the intention thereby of 
standing in the shoes of the original mort- 
gagee. The question in the present case 
is whether, and if so upon what terms, the 
appellant firm is: entitled to avoid the 
plaintiff's mortgage upon the technical 
ground that the neceseary sanction had not 
been obtained. In the circumstances of this 
case we are of opinion that the right course 
for the Court to take is to hold that the 
appellant firm ought either to make restitu- 
tion to the respondent to the extent to which 
the respondent has bona fide advanced the 
money for the benefit of the estate as a 
condition precedent to avoiding the mort- 
gage, or that the respondent should be al- 
lowed to enforce his mortgage against 
the estate. [See Eastern Mortgage and 
Agency Company, Limited v. Rebati Kumar 
Ray (z)|. As between the respondent and 
the defendants who are heirs of Afzal Alli 
the mortgage stands good. They have no 
defence to this suit, The position now taken 
up by the appellant firm is this; that they do 
not desire, and are unable, to -make restitu- 
tion to the respondent to the extent to which 
the respondent has advanced money bona 
fide to the mortgagors, and the order, there- 
fore, wbich we pass is that, while it has been 
unnecessary to determine whether the 
grounds upon which the learnedJudge passed 
the decree were correct or not, the decree 
passed in favour of the respondent at the 
trial was the right order for the learned 
Judge to make, and the appeal is dismissed 
with costs. 

A. Appeal dismissed, 

(1) (1910) 2 Oh. D. 277; 79 L.J. Oh, 652; 103 L. T. 


(2) 3.0. L. J. 260, 
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RANGOON HIGH COURT. 
_ SPECIAL BENCH 
Civit Miscenuangous AerraL No, 174 or 1930. 
February 12, 1931. 
Present :—Bir Arthur Page, Km, Chief 
Justice, Mr. Justice Maung Ba and 
Mr. Justice Das. 
M.T.T. K. M. M N. VENKATAOHALAN 
OHETTYAR— APPELLANT 
_ versus 
M. T.T.K.M.M.8.M A. R. MORUGESAN 
SERVAI AND ANOTHER— RESPONDENTE, 

Provincial Insolvency Act (V of 1920), 3. 68—Sale 
by Receiver--Court has unfettered discretion to set 
aside unfair sale—Sale, whether ‘act’ of Receiver, 

The Oourt would not readily set aside asale held 
by the Receiver of the property of the insolvent unless 
in the circumstances of the case the Court is satisfi- 
ed that it would not be fair and just that the sale 
should stand. If fraud or collusion is proved in 
connection with the sale there would be a ground 
upon which the Court would set aside the sale, or 
again if there is material irregularity in the conduct 
o the sale, the Court probably in that case also 
would be disposed to set aside the sale, But the 
Gourt is nət fettered in its discretion to set aside the 
sale in any case in which it thinks thatthesale was 
neither fair nor a just one. [p. 733, col. 2; p. 734, col. 1.] 

Where the Receiver expressly refrained from selling 
the property of the insolvent on a particular day in 
the absence of one creditor, but held the sale the next 
day inthe absence of the other creditor at an earlier 
hour than that at which sales normally are held and 
long before the other creditor could reasonably be 
expected tobe present and without making enquiries 
to aScertain whether the other creditor was at that 
place or giving him any opportunity to be present 
when the sale took place and the two creditors were 
the only prospective bidders : 

Held, that it was neither fair nor just to allow the 
gale to stand and the Oourt had power to set aside 
the sale, [p. 734, col. 2J 

Maung Tha Dunv. Po Ka (1), Thiruvenkatachariar 
v. Thangayi Ammal (2), Haneseswar Ghosh v. Rakhal 
Das Ghose (3), Ex parte James (4) and Mahomad Kala 
Mea v. Harperink (5), relied on. 

The sale of the property of an ‘insolvent by the 
Receiver is an ‘act’ of the Receiver within s. 68 of the 
Provincial Insolvency Act. |p. 734, col, 1.] i 

Oivil miscellaneous appeal against an 
order of the District Court, Tharrawaddy, 
in Oivil Miscellaneous Oase No. 128 of 1939, 

Mr. Anklesaria, for the Appellants, 

Mr. R.G. Aiyangar, for the Respondents. 


JUDGMENT. 

Page, C.J.—This case involves the con- 
struction of s. 68 of the Provincial Insolven- 
cy Act (Act V of 1920). Section 68 runs as 
follows:— 

“ Tf the insolvent or any of the creditors 
or any other person is aggrieved by any act 
or decision of the Receiver he may apply tc 
the Court, and the Oourt may confirm, re- 
verse or modify the act or decision com- 
plained of, and make such order as itthinks 
just,” 

In the present case the bailiff of the Dis- 
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Receiver of the estate of an insolvent Maung 
Po Bu, 
terested in the insolvency. On the 20th of 


August, 1930, the Receiver pursuant to the | 


powers with which he was invested under 
8, 59, sold some paddy lands belonging to 
the insolvent toone of the two creditors, who 
is now the first respondent forl750. On the 
following day the present application was 


filed by the appellant, who is the other | 


ereditor for an order setting aside the sale. 
The learned District Judge, holding that 


There were only two creditors in- ’ 


there was no fraud or collusion alleged, and . 
no material irregularity proved in connec- ` 


tion with the conduct of the sale, dismissed 


the application. The appellant has appeal- 
ed to the High Oourt. 


The facts material for the purpose of dis- ’ 
posing of thia appeal are few and simple, 


The eppellant lived some distance away 
from Tharrawaddy and it appears that the 
usual hour at which sales are held at Thar- 
rawaddy is 12 o'clock midday. The 18th of 
August was the day appointed by the Bail- 
iff, Receiver, for the sale of the property in 
dispute but on that day, the sale was not 


held, and the Bailiff informed the two ere. | 


ditors, that the property would be sold on 
the following day. On the L¥th August the 


appellant duly appeared at Tharrawaddy | 


with a view to bidding atthe sale, but as 


the other creditor (the first respondent) was | 


not present, the Bailiff stated that he would 
not hold the sale in his absence, and inform- 
ed the appellant that he must come early on 


the morning of the 20th August, when the’ ' 


sale would take place. On the 20th August 


the appellant arrived at the Court house _ . 


about 930 in the morning, but when he 


reached the Bailifi’s office, the Bailiff was | 
notthere, and the door of the office was - 


- closed Surprised at not finding the Bailiff 


in his office, he, appellant, made enquiries 


and was informed that the Bailiff was ill l 


and had gone hoine. He then procseded to 
the Bailiff’s house, and arrived there about 
10-30 a.m. He asked when the sale would 
take place, and the Bailiff then informed 
him that he had already sold the property. 
The appellant was much distressed at hear- 
ing that the property was already sold and 
returned forthwith to the Court where he 
entered an oral protest against the con- 
firmation of the sale. Later in the morning 
the Bailiff came tothe Court and reported 
that the sale had taken place, without ap- 
pellant being present, as he was late. The 
Bailiff further suggested that the sale might 


be cancelled ifthe appellant was prepared — 
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to offer Rs, ?,400 for the property. The learn- 
ed*District Judgethereupon ordered that 
before the sale could ba set asidethe Receiver 
must give notice to the purchaser, and pay 
him compensation for the loss that he might 
thereby incur. On the following day the 
pen application was filed by the appel- 
ant, 

At the hearing of the application the evi- 
dence of anumber of witnesses was taken 
and it was admitted or proved inter alia 
that the Bailiff had gone io his office about 
9 o'clock inthe morning of the 20th Au- 
gust ; that shortly afterwards he had left 
his office that between 9 and 10 a, mM. he had 
sold the property to the first respondent on 
the Prome Road in front of the Tharrawad- 
dy Polica Station, Admittedly the appel- 
lant was not present, and the first respond- 
ent in the course of his evidence stated 
that the Bailiff did not ask him whether 
the appellant had come to Tharrawaddy or 
not, and did not make any. enquiries as to 
whether the appellant was proposing to at- 
tend the sale. It appears that as soon as the 
sale was over, the Bailiff asked the under 
Bailiff to take the purchase money from the 
first réspondent and then returned home as 
he said that he was ill. 

‘ Now in these circumstances, it is not sur- 
prising that the learned District Judge 
should have observed that the conduct of 
the Receiver “lcoked cuspicious”, although 
there might not have been any technical 
irregularity in his conduct of thesale. We 
are sati: fied in the circumstances obtaining 
in the present case that the sale cannot be 
upheld: It is unnecessary to find that there 
was-any fraud or collusion in connexion 
with the sale, and I am not prepared to hold 
that there was sny technical irregularity in 
the conduct of the sale because the Bailiff 
held it at 10 o'clock in the morning 
instead of at 12 o'clock midday. But in the 
circumstances of the present csse J am 
satisfied that it was not such a fair sale as 
should be allowed to stand when conducted 
by an officer of the Court. As there were 
only two competitive prospective bidders the 
appellant and the first respondent, and the 
Bailiff had expressly refrained from selling 
the property on the 19th August in the 
absence of the first respondent it was 
neither fair nor reasonable that the Bailiff 
should hold the sale on the 20th August in 
the absence of the appellant at an earlier 
hour than that, at which sale, normally 
were held, and long before the appellant 
could reasonably be expected to be present 
and without.making enquiries to ascertain 
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whether the appellant was in Tharrawaddy 
or giving the appellant any opportunity to 
be present when the sale took place. 

Now the learned District Judge based 
his decision to dismiss the appellant's 
application solely upon the authority of 
Maung Tha Dun v. Po Ka (1), In that case 
an application wes made by certain ingol- 
vents to set aside a sale by the Receiver in 
insolvency and the learned Judges (Heald 
& Darwood, JJ.) held that the provisions of 
O. XXI of the Civil Procedure Oode did tot 
apply to sales by a Receiver under the 
provisions of the Provincial Insolveucy Act, 
It was, therefore, incumbent upon their 
Lordships to consider whether the sale 
should beset aside in a proceeding which 
they treated as an appeal from an act of the 
Receiver under s. 68 of the Provincial 
Insolvency Act. In the course of their 
judgment the learned Judges observed that 

“For the purposes of the appeal it may be 
assumed that the petition asking for 
cancellation of the ssle was in effect an 
appeal under 8. 68, Provincial Insolvency 
Act, to the District Judge againat the eale 
made by the Receiver. But in view of the 
factthat the Receiver was eatitled to sell 
the property withont the consent of the 
Oourt the power cf the Court to set aside 
the sale comes into question. 

“Tt may, we think, be taken as settled law 
thatthe Oourt has no jurisdiction to set 
aside a sale held or made by the Receiver in 
the absence of proof of fraud or collusion or 
material irregularity in conducting the 
sale or misconduct on his part causing 
The sale may, of 
course, be set aside if the Receiver acta 
beyond his authority or in excess of the 
powers conferred on him.” 

Upon a consideration of the evidence the 
learned Judges héld that there was no 
justification for setting aside the sale either 
upon the ground of fraud or collusion of 
material irregularity, and upon the facts 
disclosed in the- evidence I respectfully 
agree with the learned Judges that there 
was no ground to justify the cancellation of 
the sale. Butin laying down the law in the 
terms to which I have referred the learned 
Judges, in my opinion, with all due respect 
were not correctly stating the law. 
However, as the learned Judges observed 
that the law might be taken as settled in 
the above sense, we adjourned the hearing 
of ths appeal in order that the learned 
Advosates might endeavour to ascertain 


RO 107 Ind. Oas. 172; 5 R.768; A. I.R., 1928 Rang. 
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whether there was a line of authorities in 
support of the proposition of law which was 
enunciated in that case. Notwithstanding 
their researches they have not been able to 
discover any authority in support of the 
law ag laid down by their Lordships. On 
the contrary I venture to think, both upon 
principle and upon authority that the law 
as settled is to the following effect. It is 
expressly enacted in s. 68 of the Provincial 
Insolvency Act that any act of the Receiver 
may be confirmed, reversed or modifed as 
provided in the section. It cannot be 
doubted, I think that asale of property by 
the Receiveris an act of the Receiver within 
s.68. Under s. 28 (2) “on the 
of an order of adjudication the whole of the 
property of the insolvent shall vest in the 
Oourt or in a Receiver as hereinafter 
provided”, and by s. 56 (1) “the Court may, 
at the time of the adjudication or at any 
time afterwards appoint a Receiver for the 
property of the insolvent and such property 
shall thereupon vest in such Receiver.” It 
was decided by the Madras High Court in 
Thiruvenkatachariar v. Thangayt Ammal 
(2) that the language of s, 22 of the 
Provincial Insolvency Act (now s 68 of the 
present Act) is clear and unambiguous 
and give unfettered discretion to the 
Qourt to set aside the order passed by 
the Official Receiver. Now in what circum- 
stances ought the Court in the exercise 
of its discretion under s. 68 to set aside a 
sale by the Receiver of an insolvent’s 
estate? The Oourt would not readily set 
aside such a sale unless in the circum- 


stances of the case the Court is satisfied’ 


that it would not be fair and just that the 
sale should stand. No doubt,if the fraud 
or collusion was proved in connexion with 
the sale, that would bea ground upon 
which the Court would cet aside the sale, 
or again, if there was material irregularity 
in the conduct of the sale, the Oourt 
probably in that case also would be dis- 
posed to set aside the sale. But the Oourt 
is not fettered in its discretion to set 
aside the saleinany case in which it 
thinks thatthe sale was neither fair nor 
ajust one, Upon his appointment and 
while he is acting as a Receiver, the 
Receiver is an officer of the Oourt | Haneses- 
war Ghosh v. Rakhal Das Ghose (3)] Oivil 
Miscellaneous Appeal No 89 of 1915 of the 
Ohief Oourt of Lower Burma, and the 
standard of conduct that the Court requires 

(2) 29 Ind. Cas. 294; 39 M. 479 at p. 483; 17M. L. T. 
432; 29M: L.d..755, < : 


MOLE Cas. 693; 180. W. N. 366; 18 0. D. J. 
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of its officers in conducting their busines9 
has long bean settled. In Ex parte Jame? 
(4), James, L. J., observed: — 

“I am of opinion that a trustee in 
bankruptcy is an officer of the Court. He 
has inquisitional powers given him by the: 
Court, and the Court regards him as its . 
officer, and he is to hold money in his 
hands upon trust for its equitable dis- 
tribution among the creditors. The Court 
then, finding that he has in his hands- 
money which in eguity belongs to some 
one else, ought to set an example to the 
world by paying it tothe person entitled 
to it. In my opinion the Oourt of Bankruptey 
ought to be as honest as other people”. > 

ln Mahomad Kala Mea v, Harperink (5) 
Lord Macnaghten delivering the judgment 
of the Judicial Committee of the Privy 
Oouncil in memorably words observed:— - 

“Tt has been laid down again and again 
that in sales under the direction of the 
Oourt it is incumbent on the Oourt to be 
scrupulous in the extreme, and very 
careful to see that no taint or touch of 
fraud or deceit or misrepresentation is 
found in the conduct of its ministers. 
The Court, it is said, must at any rate not 
fall below the standard of honesty which 
it exacts from those on whom it has to 
pass judgment The slightest suspicion. 
of trickery or unfairness must affect the 
honour of the Oourt and impair its uses 
fulness,” 

Applying these principles to the facts of 
the present case in my opinion it would be 
neither fair nor just for the Court to 
allow the sale to stand, and for the.reasons 
that I have stated the appeal will bə allow- 
ed, the order of the District Court dis- 
charged and the sale set aside, The ap- 
pellant is entitled to his costs out of the 
estate, 5 gold mohurs in each Oourt. We 
make no order to the costs of the first and 
second respondents. 

A, . Appeal dismissed. 

(4) (1878) 9 Oh. App. 609 at p. 614. ; 

(5) 1 Ind. Oas. 122;5 L. B. R, 25at p, 33; 19 M, L. 
J. 115; 11 Bom. L. R. 227; 9 0. L. J. 165; 5 M. L. T. 
Oo” L.J. 34; 13 O. W. N. 249; 36 I.A. 32 





RANGOON HIGH COURT... 
SPECIAL BENCH. 
O1vit Rererzgexce No. 20 or 1930, 
December 22 193). 
Present:—Sir Arthur Page, KT, 
Ohief Justice, Mr. Justice Das and Mr, 
Justice Maung Ba. ` 
In the matter of MAUNG KYAN— 
DEOBASED, 
Workmen's Compensation Act (VIII of 1928), 8,3 


1811. O. 193i 


t) (d)—“ Brother” meaning of—Whether includes 
half-brother—Construction of quasi penal Statutes. 

The term ‘minor brother” in s. 2 (1) (d) ofthe 
Workmen’s Compensation Act does not include a 
minor half-brother. [p. 736, col. 2.] 

Grieves v. Rawley (1), In re Reed (2) andIn re 
Cozens (3), referred to, 

The term ‘brother’ in its primary sense means a 
brother ofthe whole blood and it ig only in a 
secondary and extended sense that the term is deemed 
to include a brother of thehalf blood. Whether the 
term is tobe taken in its primary or secondary sense 
depends in each case upon the context in which it is 
found. [p.736, col. 1] 

Ina quasi-penal Statute such as the Workmen's 
Oompensation Act the provisions of the Act ought 
not to receivea benevolent ora strained interpreta- 
tion in the interest of those who are made bene- 
ficiaries thereunder. [ibid] 


Mr. Kyaw Din, for the Applicant. 
JUDGMENT, 

Page, G.J.—This is a submission by the 
Oommissioner for Workmen's Oompensa- 
tion under s. 27 of the Workmen’s Oom- 
pensation Act (Act VIII of 1923), and the 
question of law that falls for determination 
is whether the term minor brother in s. 2 
(1) (d) of tbe Act includesa minor half 
brother. Section 2 (1) (d) runs as follows:- 

“Dependant” means any of the following 
relatives of a deceasad workman, namely, 
a wife, husband, parent, minor son, un- 
married daughter, married daughter who is 
a minor, minor brother or unmarried sister, 
and includes the minor children ofa deceased 
son of the workman and, where no parent of 
the workman is alive, a paternal grand- 
parent. 

Under s. 8 the Commissioner may appor- 
tion the compensation payable in respect of 
a workman whose injury has resulted in 
death among thè dependants of the de- 
ceased workman as he thinks fit, 

Ia the present case the only “dependant” 
of the deceased workman is his minor half 
brother Maung Kaung, the deceased and 
Maung Kaung being sons of the same 
mother but by different husbands. 

It has long been settled in England that 
the term brother in such documents as a 
gift or Will prima facie denotes not only 
a brother of the whole blood, but also a 
brother of the half blood. Grieves 7. Rawley 
(1); In re Reed (2) and In re Cozens (3). 
Where the term brother occurs in such 
documents it may be assumed that the 
writer of the document has used the word 
in its ordinary and every day signification. 
In Grieves v, Rawley (1) the question was 
whether the daughter of a testator’s half 
brother was one of the testator's nieces. In 

(1) (1853) 10 Hare 63; 22 L. J. Oh. 625; 90 R. R. 285. 

(2) (1888) 57 L. J. Ch. 790; 36 W. R. 682. 

(3) (1903) 1 Oh. D, 138; 72 L, J. Oh, 39; 87 L. T, 581; 
51 W. R. 220, l 
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the course of his judgment Sir 
George Turner, Vice-Chancellor, observ- 
ed that it was contended that “the relation 
of brother and sister subsists only where 
both the parties are descended from the 
same father and mother, and not where one 
of the parties has a different father or a 
different mother; and it is trué that the 
dictionaries so describe the relation of 
brother and sister; but this argument ap- 
pearsto me to be open to two objections; 


in the first place, it goes to the 
origin of “tho relation, for the 
purpose of defining a class which is 


generally recognised and defined independ- 
ent of its origin; and in the second place, it 
assumes that the meaning which is attribut- 
ed to the term brother and sister in the 
dictionaries is the meaning in which the 
term is ordinarily used; and I do not think 
this is the case. I think that, in general, 
when a man speaks of his brother and 
sisters, he speaks of them not with reference 
to the definition of the word in the diction- 
ary, but as a class, standing in the same 
relation to one or both of his parents as 
he himself stands in. Though not descend- 
ed from the same parents the parties are, 
as is said in the “Termes dela Ley” [page 123, 
tit, Half blood (Demy Sangue)], “after a sort 
brothers,” “brothers by the father’s side,” 
“brothers by one mother; ” and however 
other parties might describe them, or they 
designate themselves, if required to givea 
precise description of the nature and degree 
of the relation subsisting between them, 
I think that, in ordinary parlance, they 
would be called, and would call themselves, 
brothers and sisters,” The learned Vice- 
Ohancellor accordingly held that the 
child of a half brother of the testator was 
a niece of the testator within the meaning 
of that term as used in the Will (cee also 
the Indian Succession Act, XXXIX of 1925, 
s. 43). I am not sure that I should be 
prepared to go the whole way with the 
learned Vice-Ohancellor; for in my experi- 
ence, such asit is, half brothers are wont 
to describe each other as half brothers and 
not as brothers, At the same time it may 
well be that a man in ordinary parlance 
would refer to his half brother's children as 
hie nephews and nieces, and I am not 
disposed to question the correctness of the 
actual decision in that case, 


Now, in Murray's new English Dictionary 
the signification of the word brother is 
stated to be “properly, the son of the same 
parents, but often extended to include one 
who has either parent in common with 
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another (more strictly called half-brother 
or brother of.the half blood),” andin my 
opinion the term brother in its primary 
‘sense means a brother of the whole blocd 
and itis only ina secondary and extended 
sense that the term is deemed to include a 
brother of the half blood. Whether the 
term is to be taken in its primary or 
-gecondary sense depends in each case upon 
the context in which it is found. 

Now in a quasi penal Statute such as the 
Workmen's Oompensation Act the provi- 
sions of the Act ought not to receive a bene- 
volent or a strained interpretation in the in- 
‘terest of those who are made beneficiaries 
thereunder; and in suchan Act it usually 
happens that the persons entitled toa share 
in the compensation awarded are described 
with particularity in the Act iteelf. This 
-is the case alike in the English Workmen's 
Compensation Act, 6 Edward VII, Oh. 58 
(now in consolidated form 15 and 16, 
George V, Ohap. 84) and in the Indian 
‘Workmen’s Compensation Act, Ins. 13 of 
the English Act (nows.41 of the Act of 
1925) half brothers and half sisters are 
specifically included among the members 
of the family of the deceased workman who 
may be dependants, and the section runs 
as follows:—“Member of a family” means 
wife or husband, father, mother, grandfather, 
‘grandmother, step-father, step-mother, son, 
daughter, grandson, granddaughter, step- 
son, step-daughter, brother, sister, half- 
‘brother, half-sister.” 

In the later indian Act, however, although 
the “relatives” who are classed as “depen- 
dants” are precisely described,uo mention is 
made of half-brothers or haif-sisters, It 
cannot be doubted, I think, that the 
Indian Legislature when framing the Work- 
men’s Oompensation Act for India were 
‘aware of the terms of the corresponding 
Act in England, and it may well be argu- 
ed that in providing that “dependant” 
should mean (not include) inter alia “minor 
brother,” the Legislature intended and 
effected that the term brother should be 
used in its primary sense as denoting a 
brother of the whole blood, and deliberately 
excluded from the “relatives” who were 
‘s dependants,” brothers and sisters of the 
half-blood. Further, under the Indian Act 
the “relatives” of the deceased workman 
who are described as “dependants” in 
8. 2 (1) (d) are treated as “dependants” for 
the purpose of the distribution of compensa- 
tion undere. 8, whether or not they weie 
dependant in fact upon the earnings of the 
deceased workman; and where the Legisla- 
ture has described with care and precision 
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the persons who shall be such “dependant” 
in my opinion the Courts in construing 
quasi penal Statute such asthe Workmen's 
Compensation Act would not be justified in 
placing such an ‘interpretation upon the 
terms used in e. 2 (1) (d) as would increase 
the number of dependants by adding to 
the “relatives” of. the deceased. workman 
persons whom the Legislature appear de- 
liberately to have excluded from the 
category. 

If it be contended that, whatever may be 
the case among western people, an Oriental 
ordinarily and naturally uses the word 
“borther” as including a-half brother the 
answer appears to be two-fold: — 

(1) that in an Oriental country the word 
“orother” in ordinary parlance is used to 
denote not only brothers of the whole or 
half blood but cousins and even remote 
relatives. Indeed, I hare heard it used by 
one friend to another when they stand in 
close and affectionate relationships to each 
other and it cannot be that it would be right 
tointerpret the word “brother” in s. 2 (1) 
(d) of the Workmen’s Compensation Act in 
such a sense, thereby sweeping into the 
category of dependants a number of indis- 
criminate persons whom the Legislature 
could never have intended to be included 
within that term as usedin s, 2 (1) (d); 
and (2) that if the word “brother” in the ex- 
tended sense is universally employed by 
Orientals, that isa matter which we think 
the framers of the Workmen's Uompensation 
Act must have had in mind, and yet in 
describing the persons who were to be “de- 
pendants” in 8. 2(1) (d) the Legislature de- 
liberately refrained from including even 
half brothers and half sisters in the 
category. 

In submitting the question under con- 
sideration to the High Oourt the Oommis- 
sioner expressed the opinion that “minor 
brother” ins. 2 (1) (d) did not include a 
minor half-brother, but proceeded to observe 
that there were “strong reasons in equity 
why Maung Keung should receive the com- 
pensation,” That may or may not be so; 
but it is a matter with which the Oourts 
have no concern, and I decline to express an 
opinion upon the subject one way or the 
other. Hard cases make bad law and ifhalf 
brothers and half sisters ought to be includ- 
ed among the ‘‘dependants” of a deceased 
workman, the remedy lies with the Legis- 
lature and not with the Courts. I would 
answer the submission in the negative. 

Das, J.—1i agree. 

Maung Ba, J.—I agree. f 

A. Reference answered in negative, 
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LAHORE HIGH COURT. 
“FULL BENCH. 
First O1vit APPRAL No. 1749 oF 1928, 
April 10, 1931. , 
Present:—Justice Sir Alan Broadway, Kr., 
Mr. Justice Tek Ohand and 
Mr, Justice Johnstone, 
HIRA DAS—ParitionsR—APPELLANT 


_ versus 
SHAROMANI GURDWARA PARBAN- 
DHAK COMMITTEE anp COMMITTEE 

or MANAGEMENT: or GURDWARA 

NANKANA SAHIB, Tahsil OKARA 
— RESPONDENTS. 
Punjab Sikh Gurdwaras Act (VIII of 
18—Gurdwara Tribunal—Power of two members to 
decide cases in the absence of the third. ý 
Under the provisions of s. 13 ofthe Sikh Gurdwaras 
Act, it is legal for two of the members of the Tri- 
bunal in the absence of the third to finally decide the 
case before them. [p, 737, col, 2.] 


Per Broadway, J.—In order that a Tribunal should ` 


be properly constituted the President and members 
must be duly appointed as required by s. 12, A Tri- 
bunal having thus been properly constituted, it ean 


function so long as two of its members are in session, . 


and a Tribunal thus sitting to hear a matter before 
it, isempowered to deal with the matter from be- 
ginning to end, including the final decision of such 
matter. Ifthe President isone of the two members 
present and there isa difference of opinion, the deci- 
sion must be in accordance with his view. In the event, 
however, of the President not being one of the two 
members present, sub-cl (2) permits the final disposal 
of the matter by the two members if they are in agree- 
ment, but lays down that if they disagree, the matter 
“must be kept pending until the next meeting of the 
Tribunal. at which the President is present” when 
me opinion of the majority will prevail. [p. 738, col. 


First appeal from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated the 
21st June, 1928, | 

Messrs, J. N, Aggarwal and V.N. Sethi, 
for the Appellant, 

Mr. Charan Singh, for the Respondents, 


JUDGMENT. 

Broadway, J.—Tnhis reference has 
arisen out of an appeal against a decision 
of the Gurdwara Tribunal, During the 
course of the proceedings the President 
and one member alone were present and it 
was the President and that member who 
decided that case before them, their deci- 
sion being unanimous. This decision was 
against one Hira Das who preferred an 
appeal to this Court and the firat ground 
taken by him was that the judgment and 
‘the decree were iavalid and ultra vires as 
the Tribunal hearing and decidin g the case 
was not properly constituted the third 
member having taken no part in recording 
the evidence, hearing the arguments or 
deciding the case. My brother Johnstone 
and I, who were hearing the appeal, con- 
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sidered this matter of sufficient importance 
to be decided by a Full Bench and we 
accordingly referred the following question: 

“Whether under the provisions of s. 13 
of the Sikh Gurdwaras Act it is legal for 
two of its members in the absence of the 
third finally to decide the case before 
them?” : 

After hearing Counsel Iam of opinion that 
the answer to the question referred should 
be in the affirmative. Section 12 of Act 
VIII of 1925 provides for the constitution 
of the Tribunal and lays down that the 
Tribunal shall consist of a President and 
two other members, The point for consider- 
ation rests on theconstruction to be placed 
on 8. 13 which is as follows:— 

“(1) No proceedings shall be taken by a 
Tribunal unless at least two members are 
present, provided that notices and sum- 
monses may he issued by the President or 
a member nominated by the President for 
this purpose. a3 

“(2) In case of a difference of opinion bet- 
ween the members of a Tribunal, the 
opinion of the majority shall prevail; pro- 
vided that if only two members are present 
of whom one is the President, and if they 
are not in agreement the opinion of the Pre- 
sident shall prevail; and if the Presi- 
dent be not present, and the two 
remaining members are not agreed, 
the question in dispute shall be kept pend- 
ing until the next meeting of the Tribunal 
at which the President is present; the 
opinion of majority, or of the President 
when only two members are present, shall 
be deemed to be the opinion of the Tri- 
bunal.” t 

As I read this section in sub-cl. (1) it is 
provided that the Tribunal constituted 
under s. 12 may function so long a3 two of 
its members are present; that is to Bay, 
when the members of the Tribunal con- 
stituted unders. 12 are in session, the 
Tribunal can legally take proceedings, sub- 
el. (2) provides for the disposal of matters 
coming before a duly constituted Tribunal, 
It lays down that when all the members 
are present the opinion of the majority 
shall prevail. It provides that if only two 
members are present and if one of the 
members is the President, his opinion shall 
prevail, If, of the two members present 
neither is the President, then in the event 
of a disagreement the question in „dispute 
shall be kept pending till the President ig 
available. Finally it lays down tbat the 
ópinion of the majority or of the President 
when only two members are present shall 
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be deemed to be the opinion of the Tri- 
bunal. 

It has been urged that the delivery of 
judgment is not included in the word “pro- 
ceedings” used in sub-cl, (1) sf the section 
and further that the word “opinion” employ- 
ed in sub-cl. (2) has different meanings. 
When used in the first sentence of sub- 
cl. (2), i. e, “the opinion of the majority 
shall prevail”, the word includes the judg- 
ment or final decision, but does not include 
the judgment or final decision in the rest 
of that section. In my judgment the word 
“proceedings” as used in sub-cl. (1) must be 
held to mean the proceedings from their 
commencement before the Tribunsl and up 
to the final disposal of the matter by the 
Tribunal. Iam further unable to see any 
justification for the contention that differ- 
ent meanings should be given to the word 
“opinion” in the other portionas of sub- 
cl, (2). 

It seems to me clear that in order that a 
Tribunal should be properly constituted 
the President and members must be duly 
appointed as required by s. 12. A Tribunal 
having thus been properly constituted, it 
can function so long as two of its members 
are in session, anda Tribunal thus sitting 
to hear a matter before it, is empowered 
to deal with the matter from beginning to 
end, including the final decision of such 
matter. Ifthe President is one of the two 
members present and there is a difference 
of opinion, the decision must be in accord- 
ance with his view. In the event, however, 
of the President not being one of the two 
members present, sub-cl. (2) permits the 
final disposal of the matter by the 
two members if they are in agreement, but 
lays down that if they disagree, the matter 
“must be kept pending until the next 
meeting of the Tribunal at which the Pre- 
sident is present” when the opinion of the 
majority will prevail. The final sentence 
of sub cl. (2) commencing “the opinion of 
the majority” to “Tribunal” lays down that 
the opinion arrived at under the circum- 
stances detailed therein shall be deemed to 
be the opinion of the Tribunal. 

My answer to the question referred, there- 
fore, is in the affirmative. 

Sek Chand, d.—I agree. 

sohnstone, J.—I agree. 

Ae 
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LAHORE HIGH COURT. 
Frest O1vIL APPEAL No, 2712 oF 1925. 
February 23, 1931. 

Present :—Mr. Justice Bhide and 
Mr. Justice Tapp. 

MOHAN SINGH-—P.atntirF—APPELLANT 
versus 
Musammat GUR DEVI—Drgrenpant— 


RESPONDENT, 

Hindu Law—Partition—Partial partition, whether 
effects severance of status—Will—Bequest to wife— 
Absolute or limited estate—Construction ôf deed— 
Presumptions—Power of Court to consider silrround- 
ing circumstances—Absence of words cdnferring 
absolute ownership, effect of—Minor—Reference by 
guardian, validity of. 

Under the Hindu Law partition of a portion of the 
joint family property does not necessarily result in a 
disruption of the joint family irrespective of the 
intention of the parties concerned. [p. 740, col. 2.] 

Beni Persad v. Gur Devi (2), dissented from. 

Rewun Pershad v. Radha Beeby (1) and Bhagwan: 
Das v. Parbati (3), distinguished. 

But there isa severance of the jointfamily status. 
where the parties divide some of the joint properties: 
with the intention of effecting a complete partition, 
even though complete partition is not effected owing 
to the death of some of the parties. [p. 742, col. 1.] 

Though the ordinary notions of a Hindu with res- 
pect to the limited estateof a woman may be pro- 
perly taken into consideration along with other cireum~ 
stances in construing bequests by Hindus in favour 
of women, yet there is no rule that unless absolute 
ownership is conferred by express words (e. g., by the 
use of the word malik or other words of similar import) 
in the document itself, the estate conferred must bé 
taken to be a limitedone and that even surrounding” 
circumstances cannot be taken into consideration to- 
ascertain the intention of the testator. On the other’ 
hand, the conferment of an “ absolute estate” may be: 
inferred from all the contents of the Will coupled with. 
S oe circumstances, [p. 743, col. 2; pa 744,. 
col. 1, 

Moulvi Muhamad Shameool Hooda v. Shewukram-’ 
(5), Surajmani vw. Rabi Nath Ojha (6), Ramachandra - 
Rao v. Ramachandra Rao (7), Wazir Devi v. Ram 
Chand (8), Ramachandra Rao v. Ramachandra Rao- 
(9) and Shalig Ram v. Charinjit Lal (12), referred to. -~ 

A reference to arbitration made by a properly con-: | 
stituted guardian in good faith and for the benefit of | 
the minor binds him and the necessity or propriety of 
a reference to arbitration has to be judged with due 
regard tothe circumstances as they existed at the 
time when the reference was made and not with refer- 
ence to subsequent events. [p. 745, col 1; p 746, col,) 

Rajunder Narain Rae v. Bijat Govind Singh (13) 
and Sakrappa v. Shivappa (16), referred to. 

Amrit Narain Singh v. Gaya Singh (14), distin~ 
guished. ° 

First appeal from a decree of the 
Senior Subordinate Judge, Amritsar, dated. 
the 28th August, 1925. 

Lala Badri Das, R. B., and Messrs. Kishan 
Dayal, Bhagwat Dayal and Desh Raj- 
Mahajan, for the Appellant. 

Messrs. M. C. Mahajan, Nawal Kishore, 


Ajit Prasada and Basant Krishan, for the- 


Respondent. 
JUDGMENT. 
Bhide, J.—This is an appeal from the’ 
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decree of the Senior Subordinate Judge, 
Amritsar, dismissing the plaintiff's suit for 
* recovery of Rs, 1,05,0u0. S$ 
The following short pedigree will b 
useful in elucidating the facts of the 
case — 
GULAB SINGH 


| 
Sundar Singh (died in 
January, 1915) 





( 
Bishan Singh 
(predeceased his 
father) 


Mobah Singh 
(plaintiff). 


Jagat Singh 
(died in July 
1915) 
=Musammat Gurdevi 
widow the present 
defendant. 


The parties who are Aroras and residents 
of Amritsar City are admittedly governed by 
Hindu Law. According to plaintiff’s al- 
legations, Sundar Singh, his son Jagat 
Singh and his grandson Mohan Singh the 
present plaintiff, were members of a joint 
Hindu family, when Sundar Singh died in 
January, 1915, leaving considerable move- 
able and immoveable property. Plaintiff 


was @ minor at the time, being aged only 


about 14, Shortly afterwards Jagat Singh 
got Gurdit Singh, plaintiff's maternal uncle 
appointed as his guardian 
Guardians and Wards Act and proceeded to 
, get certain property of Sundar Singh enter- 
ed in hisown name. Jagat Singh died 
soon afterwards leaving behind him his 
widow, the present defendant. Thereafter, 
Gurdit Singh appointed one Hari Singh as 
an arbitrator to settle certain alleged dis- 
putes between the plaintiff and the defend- 
ant. The arbitrator gave an award grant» 
ing the defendant Rs. 64,615 in 
cash and shares worth Rs, 10,615 in 
absolute ownership. The award was filed 
in Court and a decree was pastied in ac- 
cordance with it in May, 1917. According to 
the plaintiff, all these proceedings relating 
to the appointment of a guardiiwm and 
arbitration were. tainted with frawd and 
collusion, and were prejudicial to bis in- 
terests as he had become the sole owner 
of the family property by survivorship on 
the death of Sundar Singh. He further 
alleged that the defendant was entitled 
only to maintenance according to law and 
custom and she having remarried after the 
death of Jagat Singh, had forfeited that 
right also. Plaintiff, therefore, sued for 
recovery of the property allotted to the 
defendant in the arbitration proc sedings, 


The defendant traversed the abi »ve pleas, 
and denied that the plaintif and Jagat 


MOHAN SINGH V, GUR DEVI, 


. it even after remarriage. 


under the. 


739 


Singh were members of a joint Hindu 
family, she contended that the arbitration 
proceedings were bona fide and perfectly 
valid and the award being embodied in the 
decrees the matter was res judicata. She 
further claimed that in any case she was 
entitled to the property under a Will in her 
favour left by her husband Jagat Singh. 
She admitted that she had since remarried 
but denied that there was any consequent 
forfeiture of her interest in the property. 
The learned Senior Subordinate Judge 
found that there had been a disruption of 
the joint family on the death of Sundar 
Singh, that the appointment of Gurdit 
Singh as plaintifi's guardian was perfectly 
valid and that the arbitration proceedings 
were neither tainted with any fraud, col- 


` lusion, or negligence nor prejudicial to the 


plaintiff's interests. The Senior Subordi- 
nate Judge, therefore, held that the decree 
which followed the award was binding on 
the plaintiff and operated asres judicata, 
The learned Judge further found that there 
was a valid testamentary disposition of the 
property by Jagat Singh in defendant's 
favour and that she wes entitled to retain 
The plaintifi’s 
suit was accordingly dismissed and from 
this decision plaintiff has appealed. 

It was not disputed by the learned 
Counsel for the appellant before us that 
there was a partition of some of the family 
property’ on the death of Sundar Singh, but 
it was contended by him that this partial 
partition was made only forconvenience as 
the parties were not then living in com- 
mensality and did not, therefore, result in 
any disruption of the joint family property. 
The validity of the appointment of a guard- 
ian was also not disputed and it was con- 
ceded that there was no evidence of any 
fraud or collusion on the part of the guardi- 
an of the plaintiff. It was, however, urged 
that Gurdit Singh, who was an old, decre- 
pit person of weak intellect had been guilty 
of gross negligence in making a reference 
to arbitration and inagreeing to certain 
terms on which the award of the arbitrator 
was based, and that the plaintiff wae, there- 
fore, entitled to have the award as well as 
the decree which followed thereon, set 
aside, Asregards the Will, its execution 
was not disputed, but it was urged that the 
Will did not confer any absolute interest in 
the property on the defendant and that the 
limited interest which it could confer was 
forfeited on defendant's remarriage, 

The main points, which, therefore, require 


` decision in this appeal, are :— 
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(i) whether there was any disruption of 
the joint family after the death of Sundar 
Singh and before the death of Jagat Singh ; 

(ii) whether the Will executed by Jagat 
Singh in plaintiff's (defendant’s? ) favour 
conferred only a limited interest on the 
defendant and whether thet interest has 
been forfeited by remarriage ; 

(itt) whether Gurdit Singh was guilty of 
any gross negligence in respect of the arbi- 
tration proceedings and whether the award 
and the decree based thereon were pre- 
judicial to the plaintiff's interest and as 
such are liable to be set aside. 

As regards the firet point the contention 
of the learned Counsel for the appellant was 
thata partial partition of the family pro- 
perty does not necessarily result inadisrup- 
tion of the joint family under Hindu Law and 
that the question depends upon the inten- 
tion of the parties. He rolied in this respect 
chiefly on the proposition of law as laid 
down in Rewun Persad y. Radha Beeby (1). 
He conceded that there is some divergence 
of opinion on the point amongst the High 
Courts and that the law as laid down in 
Beni Pershad v. Gur Devi (2) is against him. 
He, however, cited another Division Bench 
ruling of this Court Bhagwan Das v. Par- 
bati (3) which, he contended, was in his 
favour. 

I do not think the authorities cited help 
him in circumstances of this case. In 
Rewun Persad v. Radha Beeby (1) all that 
was held was that a division of joint pro- 
perty may be total or partial »nd thata 
separation from commensality does not as 
a necessary consequence effect a division or 
at least of the whole undivided property, 
In the present instance, it is not the defend- 
ant’s case that separation from commensa- 
lity alone resulted in adisruption of the 
family. The defendant's allegation is that 
the parties did, in fact, intend to efect a 
complete partition ofthe family property 
and actually carried out that intention in 
respect of a portion of thefamily property. 
The partition of the whole of the property 
was not carried out merely owing to Jagat 
Singh's premature death. In Bhagwan Das 
y. Parbati (3) it wes held that from the 
separation of a family in focd, resi. 
dence, and worship it does not neces. 
sarily follow that the family had divid. 


(1) 4M. I. A. 137 atp. 168;7 W. R. 35; 1 Suther 
172; 1 Sar. 327. 

(2) 73 Ind. Cas. 894; 4 Lah. 252 at p. 253; 5 Lah, L. J. 
185; A. I. R. 1923 Lab. 497. 
” AN Ind. Cas, 742; A. I, R. 1923 Lah. 569; 29 P. W. 
R.19 
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ed, when in order to manage the 
family business and property at diferent» 
places, the members had to go to different 
places and live there separately. There 
is nothing parallel to this in the circum- 
stances of this cases. 

In Beni Pershad v. Gur Devi’ (2) it was 
clearly held that when members of & joint 
Hindu family effect a partition ofa portion 
only, they cease to be members of a joint 
Hindu family. The reason given by the 
learned Judges in support of this view is 
as follows:— 

“The very conception of a joint Hindu 
family involves joint ownership of all the 
family property by its members and con- 
sequently the moment the partition took 
place between the plaintif and Atma Ram 
in31916, even though it was a partition ofa 
portion of the joint property, they ceased to 
be members of a joint Hindu family.” 
The learned Counsel for the appellant has 
submitted that this proposition of lew is 
not sound and has referred in support of 
his contention to the remarks under para. 
270 in Mulas Hindu Law. There 
seems to be force in the learned Counsel's 
contention that the question is one of the 
intention of the parties and thereis no 
reason why thereshould be any disrup- 
tion of the family,if the members do not 
desire it and partition a portion of the 
family property merely for convenience. lf 
members of a joint family acquire}property 
solely with their own exertions without 
any aid from the joint family property, it 
becomes their separate property and in 
such cases while these members have an 
interest in the joint family property they 
also possess separate property of their own. 
I do not see why a similar situation 
arising out of a partition of a portion of 
the joint family property should be con- 
sidered to be inconsistent with the con- 
tinuance of the joint family. With all res- 
pect I must say that Iam unable to find 
any good ground for holding that a parti- 
tion of a portion of the joint family property 
necessarily results in a disruption of the 
joint family irrespectively of the intention 
o.the parties concerned. But assuming 
that such a result would depend upon the 
intention ‘of the parties, I can see no justi- 
fication to hold that the parties, in tue 
present case intended to continue as mem- 
bers of a joint family with respect to such 
of the property which was not partitioned 
before the death of Jagat Singh. It must 
be noted at the outset in connection with 
this question that the circumstances of 
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this family were very peculiar. Gulab 
Singh father of Sundar Singh used 
to live at Amritsar, while Sundar 
Singh was practising as a Pleader at Pesha- 
war for many years, The plaintiff's father 
Bishan Singh having died during Sundar 
Singh 's life-time, the plaintiff was brought 
up by hisymaternal grand parents during his 
childhood—(see P, W. No. 2and P.W. No. 
3) Jagat Singh had been sent to England 
to study for the Bar and had returned 
only shortly before Sundar Singh's death, 
It is thus obvious that in the present case 
there was really no family joint in food and 
worship, in the strict sense of that term. On 
the death of Sundar Singh it was natural 
for Jagat Singh, who had come out as a 
Barrister and was married to a lady living 
in European style to desire to live separate 
from his mincr nephew. It appears from 
the evidence of respectable witnesses who 
have appeared on behalf of the defendant 
(see e. g., evidence of Dr. 8. Rozdon, Health 
Officer, Amritsar, and Mr. Behari Lal, Bar- 
rister-at-Law (P. W. Nos. 4 and 5) that the 
question of partition was raised on the 
fourth day after the death of Sundar 
Singh and some furniture was partitioned. 
The question of the appointment ‘of a 
guardian for the plaintiff was also dis- 
cussed in that connection. The learned 
Counsel for the appellant did not seriously 
dispute the partition of furniture, but mere- 
ly urged that this was of little significance 
as it may have been effected for convenience. 
There is, however, indisputable evidence on 
the record to show that a substantial por- 
tion of the moveable property left by 
Sundar Singh was partitioned soon after- 
wards. Shortly after the death of Sundar 
Singh, Gurdit Singh applied for being ap- 
pointed a guardian of the plaintiff and the 
appellant was duly sanctioned on the 8th 
February, 1915 According to the allegations 
in the plaint itself,it was Jagat Singh who 
got Gurdit Singh appointed a guardian of 
plaintiff and the object in view mustobvious- 
ly have beén partitioned of the family pro- 
perty. If Jagat Singh had desired to re- 
main joint with the plaintiff, there could be 
no object in getting Gurdit Singh appoint- 
ed a guardian; for Jagat Singh himself 
would have the plaintiff's guaraian in that 
case. He could have, in fact, taken undue 
advantage of the situation to benefit him- 
eelf if he were inclined to do so; butevident- 
ly he had no such desire and he adopted 
the: perfectly straightforward’ course of 
getting Gurdit Singh, a near relation a 
maternal uncle of the plaintiff (with whom 
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plaintiff was living) appointed as his guards 
isn and then proceeded to partiticn the 
property. It may be noted inthis connec- 
tionthat GurditSingh was appointed a guard- 
ian after due notice to other relations and 
with their consent and there is no support 
whatever, onthe record for the appellant's 
suggestion that Gurdit Singh was under 
the thumb of Jagat Singh. The fact that 
the plaintiff was a minor was, of course, no 
bar to a partition being effected when 
Jagat Singh desired it. This follows from 
the admitted right of a co-parcener to claim 
a partition {vide Mayne’s Hindu Law, Yth 
Edition, page 687; Balkishen Das v. Ram 
Narain Sahu (4)j. 

Aiter the appointment of Gurdit Singh as 
guardian, Jagat Singh and Gurdit Singh 
wrote letters to the Punjab National Bank 
and the Punjab Sind Bank, stating that 
Jagat Singh and the plaintiff were succes- 
sors to Sundar Singh’s property in equal 
shares, and asking for an equal division 
of the fixed deposits and certain shares in 
their names. In pursuance of these letters 
property worth about Rs, 66,000 was divid- 
ed. This was done in March 1915 (vide 
letters at pages 114-117 of the printed re- 
cord), The fact that the division of the 
family property was being carried out, 
was brought tothe notice of the District 
Court by the plaintifi’s guardian. Gurdit 
Singh had to take charge of minor’s pro- 
perty and to file a list thereof, but he was 
unable to do so as the property had not 
been yet completely partitioned. On 
the 15th. May, 1915, he reported that 
he had not yet received the entire 
‘property and that he would fle 
a lst after taking charge of the 
entire property. On the 20th June, 
1915, also he had to report that the partition 
had not yet been carried out. Jagat Singh 
died soon afterwards and then the Court 
ordered the guardian to carry out the parti- 
tion with the heirs of 8. Jagat Singh (vide 
orders on pages 130-131), 

Taking into consideration the facts that 
discussion about the partition started im- 
mediatey after the death of Sundar Singh, 
the appointment of Qurdit Singh asa 
guardian soon afterwards, the partition 
of a substantial portion of the move- 
able property thereafter and the re- 
ports mage by Gardit Singh to the District 
‘Court and the orders of that Court, I feel 
no hesitation, whatever, in holding that the 


(4) 801. A. 139 at p.150;5 Bom. L.R. 461; 7 O., W. 
N. 578; 8 Sar. 489 (P. O.). 
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parties intended to effect a complete parti- 
‘tion of the property and there was thus a 
severance of the joint status of the family 
‘soon after the death of Sundar Singh. It is 
well-established that under Hindu Law in- 
tention of the parties concerned is sufficient 
to effect a severance of the joint status. 
In the present instance that intention not 
only existed but was followed by an actual 
partition of a substantial portion of the pro- 
perty and complete partition could not be 
effected merely owing to the premature 
death of Jagat Singh. There is not an iota 
of evidence to show that the parties intend- 
ed to continue as members of a joint Hindu 
family with respect to the property which 
was not yet partitioned and I feel no hesi- 
tation in rejecting this suggestion. 

Inow pass to the question of the Will 


executed by Jagat Singh in favour of the - 


defendant. The argument of the learned 
Counsel for the appellant in connection 
with this Will may be briefly summarised 
as follows :— 


In construing the Will of a Hindu, it may 
be assumed that a Hindu generally desires 
that'an estate specially an ancestral estate 
shall be retained in the family and that he 
knows that as a general rule at all events 
women do not take absolute estate of inherit- 
ance which they are entitled to alienate 
' [Moulvi Muhamad Shmsool Hooda v. She- 
wukram (5).| In the case ofa devise by a 
Hindu in favour of his wife there is, there- 
fore, a presumption that only a limited 
estate -is meant to be conferred, unless 
there is anything to show acontrary inten- 
tion in the Will in question. It is, of course, 
not necessary to confer an alienable estate 
by express words and the use of words 
such as ‘malik’ ete., may suffice to establish 
the absolute character of the estate as 
held by their Lordshipsof the Privy Oouncil 
in Surajmani v. Rabi Nath Ojha (6). That 
decision was, however, misinterpreted in 
India and the Madras and Lahore High 
Courts went to the length of holding that a 
bequest by a Hindu in favour ofa female 
was to be construed in the same manner as 
a bequest in favour of a male [see kama- 
chandra Rao v. Ramachandra Rao (7) and 
Wazir Devi v. Ram Chand (8)]. Their Lord- 
ships, therefore, thoughtit tit tosounda 


(5) 2 I. A.7 at pp 
226 (P. C.) 3 Sar. P. 
5A. 

L. 


pp. 14, 15; 22 W. R.409; 14 B. L.R. 
C. J. 405. 
(6) 30 A, 84; 5 A. L. J. 61,120. W. N. 231;-18 M 
L. J. 7; 10 Bom. 5 


R. 59; 7 0. L. J. 181; 3 M. L. T. 
144; 35 I. A. 17 (P. 


(P. C.). Dn 
(7) 52 Ind. Cas. 94; 42 M. 283; 36 M. L. J. 306. 
(9) 58 Ind, Oas. 988; 1 Lah. 415; 75 P. W. R. 1920. 
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note of warning in this respect in Rama- 
chandra Rao v. Ramachandra Rao (9)in 
order to remove the misapprehension, 
They remark as follows in that ruling (see 
page 3269). ' 

“Their Lordships do not, therefore, pro- 
pose to embark upon the consideration of 
what the effect of the deed of gift in favour 
of Thulja Boyee migbt be correctly deter- 
mined to be, but as some misapprehension 
appears to exist as to the effect of certain 
decisions of the Board, and notably Suraj- 
mani v. Rabi Nath Ojha (6), their Lordships 
think it desirable to remove this doubt, lest 
error should creep into the administration 
ofthe law in India with regard to the 
rights of a Hindu widow. In the case re- 
ferred to, when originally heard before the 
High Court, Surajmani v, Rabi Nath Ojha ' 
(6) it has been stated that under the Hindu 
Lawin the caseofa gift of immoveable 
property a Hindu widow, she had no power 
to alienate unless such power was express- 
ly coferred. The -decision of this Board 
did more than establish that that proposi- 
tion was not accurate, and that it was pos- 
sible by the use of words of sufficient am- 
plitude to convey in the terms of the gift 
itself the fullest rights of ownership, in- 
cluding, of course, the power to alienate, 
which the High Oourt had though required 
to be added by expres declaration, In 
that case, it is true, that there is some 
comparison drawn between the gift to a 
widow and a gift to a person not under 
disability, but that was not the foundation 
of the decision, which depended entirely 
upon the wide meaning attributed to the 
words in which the gift to the widow was 
clothed. More recent decisions of this 
Board in Sasiman Chowdhurain v. Shib 
Narayan Chowdhury (10) and Bhaidas 
Shivdas v. Bai Gulab (11) do nothing but 


repeat this same proposition in other 
words. The importance of preventing 
confusion due to tke contrasting 


of different phrases used in distinct cases 
to express the same idea has led their 
Lordships to make this explanation.” 


(9) 67 Ind. Cas, 408; 45 M. 320; 30 M. L. T. 154; 26; 
0. W. N. 713; 35 O. L. J. 545; 16 L. W. 1; (1922) M. W- 
N. 359; 20 A. L J. 684; 43 M.L. J. 78; 24 Bom. L.R. 
963: A. I. R. 1922 P. C. 33; 49 I. A. 129 (P. O.). 

(10) 66 Ind. Cas 193; 49 I. A. 25; 26 O. W. N. 425; 
15 L, W. 434; 42M. L.J. 492; 30 M. L. T. 242; 20 A, 
L. J. 362; 350. L. J. 427; 24 Bom. L. R. 576; (1922) M. 
W. N. 368 (P. 0.). 

(11) 65 Ind. Gas. 974;49 I.A 1; 26 O. W, N. 129; 
15 L. W. 412: 20 A. L. J. 289; 42 M. L. J. 335; 
35 O. L. J. 314; 24 Bom. L. R. 55l; 46 B. 153- 
(P. 0. 


). 
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In the present instance the testator has 
not signified his intention of conferring an 
“absolute estate’ on the defendant by the 
use of the words such as “malik” or other 
words of “sufficient amplitude” and hence 
the estate conferred on the defendant must 
be held to be a “life-sstate” only and 
nothing more. 

It will appear that the above argument 
‘ofthe learned Counsel for the appellant is 
mainly based upon the remarks of their 
Lordships of the Privy Oouncil in Rama- 
chandra Rao v. Ramachandra Rao (9) and in 
order to understand the precise significance 
of those remarks it is necessary torefer to 
the view taken by the High Oourt of 
Madras in that case—towards which they 
were apparently directed. The decision of 
the Madras High Oourt which was under 


appeal before their Lordships, in Rama-- 


chandra Rao v. Ramachandra Rao (9) is re- 
portedas Ramachandra Rao y. Ramachandra 
Rao (7).In that case there was a gift in 
favour of two widows, which was expressed 
in the following terms:— 

“Out of the remaining property, after 
deducting the above, my adopted son, to 
whom I have given the name Bavajee 
Pandit shall be entitled to enjoy half the 
property. Out of the remaining half of 
the property these two persons, namely, 
(my senior wife Sowbhagivati Kamakshi 
and junior wife Sowbhagiavati Thulja) 
shall teke half‘and half.” 

‘The High Court of Madras held that the 
view thata gift by hushand conferred only 
a limited estate in the absence of an indi- 
cation to confer an absolute estate was no 
longer good law and relied upon the deci- 
‘sion of their Lordships of the Privy 
Council in Surajmanit: v. Rabi Nath 
.Ojha (6) in support of their opin- 
ion.. They further held that in view of 
that decision the rule laid down by the Judi- 
cial Committee in Moulvi Muhamad Shamsool 
Hooda v. Shewukram (5), viz ,that in constru- 
ing Wills, the ordinary notions of a Hindu 
according to which women enjoyed onlya 
limited estate, should be taksn into con- 
sideration applied only when there was 
any uncertainty or ambiguity in the langu- 
age of the instrument and that if there was 
no such’ uncertainty or ambiguity, the 
mere fact thatthe donee wasa woman was 
no justification for cutting down the dis- 
position in her favour. It was accordingly 
held that the words in the disposition 
quoted above were sufficient to confer an 
“absolute estate” upon the widows. 

Their Lordships of the Privy Oouncil 
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apparently did not approve of this view 
and made it clear that there was no warrant 
for itin Surajmani v. Rabi Nath Ojha (6). 
All that was laid down in the latter ruling 
wae that it was not necessary to confer 
power of alienation upon a widow in 
express terms and that such power could 
be inferred if the grant of full proprietary 
rights (which necessarily includes power of 
alienation) is proved otherwise, e. g., by the 
use of expressions suchas ‘malik’ ete. In 
other words, the decision in Surajymani v. 
Rabi Nath Ojha (6) was not intended to 
modify the rule of construction as enunciat- 
ed in Moulvi Muhamad Shamsool Hooda v. 
Shewukram (5). We may, therefore, take 
it that that rule of construction is still 
applicable in the case of Wills by Hindus. 

Before applying that rule in the present 
case, however, if is necessary to see what 
was actually laid down in Moulvi Muhamad 
Shamsool Hooda v. Shewukram (5). The 
relevant remarks of their Lordships were as 
follows :— 

“In construing the Will of a Hindu, it is 
not improper to take into consideration 
what are known to be the ordinary notions 
and wishes of Hindus with respect to the 
devolution of property. It may be assumed 
that a Hindu generally desires that an 
estate especially an ancestral estate, shall 
be retained in his family, and it may be 
assumed that a Hindu knows that,as a 
general rule, at all events, women do not 
take absolute estates of inheritance which 
they are enabled to alienate. Having 
reference to these considerations, together 
with the whole of the Will, all the expres» 
sions of which must be taken together 
without any one being instituted upon to 
the exclusion of others, their Lord- 
ships sre of opinion that the two 
Courts in India who both substantially 
agree upon this point, are right in con- 
struing the intention of the testator to 
have been that the widow of his son should 
have power to dispose of absolutely, but 
that she took an estate subject to her 
daughters succeeding her in that estate; 
whether succeeding ber as heir of her- 
self or succeeding her ‘as heirs of the 
original testator is immaterial.’ 

It will appear from the above that all 
that their Lordships laid down was that the 
ordinary notions of a Hindu with respect to 
the limited estate of a woman may be 
properly taken into consideration along 
with other circumstances in construing 


‘bequests by Hindus in favour of women, 


Į find no warrantin the above ruling for 
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the contention put forward on behalf of the 
appellant that unlees absolute ownership is 
conferred by express words (e. g., by the use 
of the word ‘malik’ or other words of 
similar import) in the document itself the 
estate conferred must be taken to be a 
limited one and that even surrounding 
circumstances: cannot be taken into con- 
sideration to ascertain the intention of 
.the testator. The concluding portion of 
.their Lordships’ remarks quoted above 
shows that their Lordships took into con- 
sideration all the terms of the document 
without laying undue stress on any one 
expression to theexclusion of others. The 
word ‘malik’ was in fact used in the Will 
_in that case, The Will in that case declared 
that “except Musammat Ranee Dhan Kaur 
.eforesaid none other is or shall be my 
heir and malik”. Yet their Lordships on 
a consideration of all the contents of the 
Will and other circumstances relating to 
it came to the conclusion that only a limit- 
ed estate was conferred. The contention 
that surrounding circumstances cannot be 
taken into consideration is obviouely 
untenable for even the facts that the 
testator is a Hindu and that a Hindu 
knows that under Hindu Law women gene- 
rally take a limited eetate only is after all 
nothing but a sufrounding circumstance, 
and this according tothe rule laid down 
by their Lordships can be properly taken 
into consideration. 

There is a very recent case decided by 
their Lordships of the Privy Oouncil which 
also goes to show that the conferment of 
an “absolute estate’ may be inferred 
from all the contents of the Will coupled 
with the surrounding circumstances, In 
Shalig Ram v. Charinjit Lal (12), a Hindu 
testator after devising a house to-a daugh- 
ter for her life in a Will provided that his 
property should be divided into three 
shares and that his widows and the widow 
of his son who was childless should be heirs 


(waris). It was remarked by their Lordships: 


(vide page 653),that it had been established 
by the decisions of the Board that “if 
words were used conferring absolute 
ownership upon the wife, the wife enjoyed 
the rights of ownership without their 
being absolutely conferred by express 
and additional terms unless the circum- 
stances or the context were sufficient to 
show that such absolute ownership was 
not intended.” 

(12) 128 Ind. Cas. 265; 11 Lah. 645; A. I. R. 1930 P. G. 


239; 34 O. W. N. 1073; 59 M. L.J. 437; 32 L. W. 376; 
32 Bom. L. R. 1578; 7 O. W. N. 1069 (P. ©). ` 
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I now turn to the Will in the present case. 
It is a brief document and runs as follows: 

“I hereby devise and bequeath to my 
wife, Musammat-Gurdevi my ali moveable 
and immoveable properties whatsoever 
and wheresoever of every kind whethet 
in my possession or not and to which 
lam and hereafter be entitled and whe- 
ther divided or undivided. 

“I hereby appoint my said wife sole 
executrix of this my Will and I request 
her, the said executrix, to pay two thousand 
rapees to my sister Musammat Bishan Devi, 
when the executrix has taken entire pos- 
session of the whole properties both 
moveable and immoveable bequeathed 
hereby: 

“Ip witness whereof I, the said Jagat 
Singh have to this my Will setmy hands 
this eleventh day of July 1915. 
llth July, 1915. (Sd.) Jagat Singh.)” ~ 

Looking to the terms of the Will itself, we 
find that it ig an unqualified bequest leaving 
the entire moveable and immovaabie pro- 
perty to the defendant. It is true that 
no words such as “malik, etc”, are used but 
there is nothing whatever to suggest that 
a limited estate was intended. The tes- 
tator was, no doubt, a Hindu, but he was 
not a person of the orthodox type. He had 
been to England and had come out as a 
Barrister and was married to a wife, who 
was living in European style. He could 
scarcely have been much influenced 
by orthodox notions about limited estate of 
women. Being trained in lawhe muat 
have known the distinction between 
limited and full estates and if a 
limited estate were intended he might 
have been expected to use appropriate 
language. But the language used is very 
wide and leaves the property to the defen- 
dant without restriction of avy kind. He 
had besides no relations whom ha could 


‘have desired to benefit except the defend- 


ant. The only other near relations he had 
was his sister Musammat Bishan Devi and 
his nephew the plaintiff. As regards the 
sister, he provided for a sum of -Re. 2,000 
being given to her but it is significant that 
he did not doso directly but requested the 
defendant to give the sum to Musammat 
Bishen Devi siter taking possession of the 
entire immoveable and moveable estate. 
This shows that the testator intended that 
the defendant should be the owner of 
the whole of his property and it was left 
to her to dispose of a sum of Rs. ?,000in the 
manner indicated. As regards ihe 
plaintiff, according to plaintifi’s 
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own. allegations, the testator was 
not well disposed towards him and im- 
mediately after Sundar Singh’s death 


he had taken steps to separate from him. 
In these circumstances, it cannot be expect- 
ed that he could have intended to confer 
alimited estate on his own wife for the 
benefit of the plaintiff. Moreover, if a 
limited estate were intended one would 
have expected to find some provision for 
the devolution of the estate after the 
defendant's death, but no such provision 
is to be found in the Will. Lastly, it must 
be remembered that as the.testator had 
separated from the plaintiff, his widow 
would have got & life-estate in his property 
even if there were no Will and there could 
be no point in making the Will, if nothing 
more than & limited estate was intended 
to be conferred. 

After taking into consideration all the 
above facts, the conclusion seems to me 
irresistible that the intention of the 
testator was to confer an absolute estate on 
the defendant and I hold accordingly. 

On the above finding, the third question 
as regards the bona fides and the validity 
.of the arbitration proceedings does not 
arise. For, on that finding, these proceed- 
ings clearly resulted in benefit to the minor 
inasmuch as the defendant thereby gave 
up her claim to her share in the immoveable 
property. However, I may say that even if 
it be supposed for the sake of argument 
that the Will conferred only a limited 
estate on the defendant, the arbitration 
proceedings and the award and the decree 
which followed were,in my opinion, per- 
fectly valid and binding on the plaintiff, 
. The necessity or propriety of a reference 

to arbitration has to be judged with due 
regard to the circumstances as they 
existed at the time when the reference was 
made and not with reference to subsequent 
events [Rajunder Narain Rae v, Bijat 
Govind Singh (13)] Therecan be no doubt 
that on the death of Jagat Singh a genuine 
and important dispute had arisen between 
the parties as regards theirrespective rights. 
‘The defendant, who was armed with the 
Will discussed above, was claiming an 
absolute interest in half of the property 
and prima facie she hada good claim on 
the basis of that Will. The plaintiff's own 
position, on the other hand, is that she was 
only entitled to maintenance. This was 
` also apparently the attitude ofhis friends 
. and relations (see, e. g., the evidence of 


, (18) 2 M. I. A. 181 at pp, 249, 251; 1 Moo, P. O, 117; 
1 Sar. 175 (P. O.). ae Py, 
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Tilok Chand; father-in-law of the plaintiff 
P. W. No. 5). It isin the evidence of the 
arbitrator that plaintiff and the defendant 
were not on good terms and that the 
plaintiff was not willing evento allow her 
to live in the “khoti”. In these circum- 
stances, the guardian of the plaintiff did the 
only proper thing in referring the matter 
to arbitration so as ty save the plaintiff 
the trouble and expense of litigation. 
The arbitrator chosen was a “Chaudhari” 
of the brotherhood and he gave his award 
after duly consulting the wishes of the 
parties and taking legal advice also, The 
learned Counsel for the appellant had to 
concede that it had not been proved that 
the arbitration proceedings were tainted 
with any fraud or collusion but he contend- 
ed thatthe guardian was guilty of gross 
negligence in agreeing to allow the defend- 

ant to take an absolute interest in the 
moveable property allotted to her. It was 
urged that there was no need to raise the 
question of plaintiff's reversionary rights 
and the property should have been partition- 
ed equally without raising that question 
Amrit Narain Singh v. Gaya Singh (14) has 
been cit3d ın support of the latter conten- 
tion, but the facts of that case were very 
different. In the persent instance, the 
question of plaintiff's reversionary rights 
was directly raised owing to the absolute 


‘interest in the property claimed by the 


defendant on the basis of the Will. The 
plaintiff's own position, of course, is that 
she was only entitled to maintenance and I 
do not see how the question of plaintiff's 
ultimate rights could have been ignored. 
By agreeing to allow the defendant to take 
absolute interest in the moveable property 
only the guardian secured the whole of the 
immoveable property for the plaintiff at 
once. This property he might not have got 
for years or might not have got at all as 
the defendant 15 young and might even 
survive him. The defendant’s remarriage 
which took place, some three years later 
could not, of course, have been then fore- 
seen, In conceding absolute interest in 
the moveable property the guardian was 
not sacrificing much; for after all it would 
have been difficult to control defendant's 
expenditure thereof except perhaps by a 
suit to restrain waste, which rarely suc- 
ceeds. In my opivion, the guardian acted 
in the best interests of the plaintiff in 


(14) 44 Ind. Cas, 408; 45 O. 590; 23 M. L, 'T. 142; 22 
O. W. N. 409; 27 O. L. J. 296; 34 M. L. J. 298; 4 P. L, 
W. 221; 16 A. L. J. 265; (1918) M. W. N. 306; 7 L. W. 
581; 20 Bom. L, R. 546; 451, A, 35 (P. 0.). 
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agreeing to the terms referred to above. 

There is ample authority for the proposi- 
tion that a reference to arbitration made 
by a properly constituted guardian in good 
faith and for the benefit of the minor binds 
him [see Trevelyan’s Law relating to Minors, 
page 176, Temmakal v. Subbammal § (15) 
andSakrappa v Shivappa (16)] These condi- 
tions are, in my opinion, amply satisfied in 
the present instance and the award and the 
decree which followed, are, therefore, bind- 
ing on the plaintif. 

It seems to me that the plaintiff has 
entirely failed to establish his case and I 
would, therefore, dismiss his appeal with 
costs. ; 

Tapp, d.—I concur. 

Appeal dismissed, 


A. h 
| (15) 2 M. H. O. È. 47. 
(16) 8 Ind. Oas. 647; 35 B. 153; 12 Bom. L, R. 984, 


LAHORE HIGH COURT. 
URIMINAL Oase No. 38 oF 1931. 
March 16, 1931. 
Present :—Sir Shadi Lal, Krt., Ohief 
Justice, and Mr. Justice Agha Haidar. 
EMPEROR—Prosnovtor 
versus 
SAJJAN SINGH —Acovszp. 

Penal Code (Act XLV of 1860), s. 8L—Insanity, 
what constitutes—Onus of proof. 

A man may be suffering from some sort of insanity 
in the sense in which the expression isused by medical 
men, but may not be suffering from unsoundness of 
mind as contemplated by law. If he is capable of 
knowing the nature of the act or of realizing that 
the act is wrong or contrary to law, he must be held 
to be guilty, His liability will not be diminished 
simply because hedid the act under the influence of 
some delusion, or in orderto redress or avenge some 
real or supposed grievance. |p. 747, col. 1.] 

The onus of proving the exception enacted bys, 84, 
Penal Gode, is on the accused person, [ibid.] 

Oase referred by the Sessions Judge, 
Lahore, with his No, 341, dated the 24th 
February, 1931. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent, 

Mr. Narotam Singh, for the Accused. 

ORDER. 

Shadi Lal, C. J.—On the 13th January, 
1931, the house of Oaptain Ourtis, military 
officer of the Lahore Cantonments, was the 
scene of a gruesome tragedy. On the 
afternoon of that day, while he was working 
in his office, about two miles from his house, 
his wife was subjected to a ferocious 
assault, in the course of which she sus- 
stained :¢several injuries including four 
incised wounds on the-head--and’ the- left 


> EMPEROR V, SAJJAN BINGH 


131 L O. 1931 


arm, to which she succumbed in the even! 
ing. Hertwo minor daughters also were 
attacked, but they fortunately recovered 
from their injuries, 


Now, there is ample evidence on- the 


record that on the after noon in ques- 
tion Mrs, Ourtis was sitting in the 
verandah of her house, and her two 


little girls aged 7 and 5 respectively were 
playing outside in the compound. Sud- 
denly the prisoner, Sajjan Singh, came 
through the gate of the house brandishing 
his sword and attacked her with the 
weapon. She ran into the house scream- 
ing, but the culprit followed her and again 
struck her with the sword until she fell 
down. Her servant, Nur Muhammad, who 
was working in the pantry, tried to rescue 
her, but was driven back. He ran out of 
the house but was followed by the prison- 
er, whofinding the two children playing 
outside slashed at them with the sword and 
wounded them. Theculprit then ran off 
along the bank of an irrigation. channel, 
pursued by several persons who captured 
him ata distance of about half a mile 
after he had thrown away his sword, 

In the meanwhile Major Kochhar of the 
Indian Medical Service and Major Burton 
of the Royal Army Medical Gorps came to 
the house and rendered first aid to Mrs. 
Ourtis. She was then taken in an ‘ambu- 
lance to the hospital, where she expired at 
about 6-30 P. m. | 

The fatal assaulton the lady is depose 
to by her two domestic servants Nur 
Muhammad and Saudagar, and there can 
be no.doubt that both of them were in the 
house at the time of the tragic occurrence 
and had ample opportunity to see the 
offender. Their testimony receives corrobo- 
ration from the evidence of several wit- 
nesses, who saw the prisoner running away 
from the house with a bloodstained sword 
in his hand. 

The learned Counsel for the prisoner can- 
not seriously dispute the fact that the in- 
juries which resulted in the death of Mrs, 


‘Curtis, were caused by his client but he has 


built up an elaborate argument in order to 
claim exemption from criminal responsibili- 
ty on the ground of insanity, In support of 
his contention hé has invited our attention 
to the two statements made by the accused 
beforethe Committing Magistrateand the 
Sessions Judge respectively. In the Oourt 
of the Oommitting Magistrate the prisoner, 
while admitting the attack on Mrs. Ourtis 
and her two daughters, explained that he 
had come to the Lahore Oantonments with 
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the intention of killing Oolonel Command- 
ingat the Oantonments and entered the 
house in question because he was told that 
it was occupied by the Colonel. But when 
he entered the compound, he found there 
only a woman but no male European. 
He then attacked her as Europeans had 
killed a large number of Indiansin the 
Jallianwala Bagh. To this statement he 
adhered atthe trial, and detailed the 
various wrongs done to the Sikh community 
by Europeans. Heexplained that he had 
brooded over those wrongs and had decided 
to avenge them by killing Europeans. 


It is to be observed that no plea of in- 
sanity was raised at the trial until the con- 
cluding stage, when it was suggested by the 
Counsel that his client was of unsound mind. 
In these circumstances it is futile to contend 
that it was the duty of the Sessions Judge 
to try a preliminary issue regarding the 
sanity of the accused and his capacity to 
defend the case, especially when there was 
no indication that he was suffering from 
unsoundness of mind. 


Nor do I see any force in the argument 
that the accused was insane at the time of 
the commission of the crime, It must be 
ramembered that it is not every person 
mentally diseased who is exempted from 
criminal responsibility. Therule enacted 
by s 84 of the Indian Penal Code prescribes 
that such exemption is allowed only where 
the accused iperson is “incapable of knowing 
the nature of the act, or that he is doing 
what is either wrong or contrary to law.” 
A man may be suffering from some sort 
of insanity in the sense in which the ex- 
pression is used by medical man, but may 
not be suffering from unsoundness of mind 
_ as contemplated by law. If he is capable 
of knowing the nature of the act or of 
realizing that the act is wrong or contrary 
to law, he must be held to be guilty. His 
liability will not be diminished simply be- 
cause he did theact under the influence of 
‘ some delusion, cr in order to redress or 
avenge some real or supposed grievance, 

The onus of proving the exception enact- 
ed by s,84 was admittedly on the prisoner, 
and he has wholly failed to discharge it. 
Nor is there any reason for not inflicting 
upon him the capital punishment. It is 
obvious that he committed a brutal and 
cowardly attack upon a defenceless woman, 
and the sentence ofdeath is the only ap- 
propriate. punishment for such a detestable 
and atrocious crime. I would accordingly 
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confirm the sentence imposed uponthim by 
the Sessions Judge. 

Agha Haidar, J.—I agree. 

A. Sentence confirmed. 





LAHORE HIGH COURT. 
Frest Orvis APPBAL No. 2562 oF 1928. 
March 24,1931. ` 
Present :—Mr. Justice Harrison and 
Mr. Justice Tek Ohand. 
Messes SHAW BROTHERS or DAGSHAI, 
THROVEH Mr. R., K. L. SHAW, MANAGING 
DIREOTOR— PLAINTIFF —ÅPPELLANT 


Versus 
ARMY CANTEEN BOARD (INDIA) in 
LIGUIPATION TEBOUGH THE LIQUI- 
pator “BRIGHTLAND” SIMLA 
(aLLEGED VENDOR) AND ANOTHER (ALLEGED 
VENDEE)—DF8NbaNTS—RESPONDENTS. 

Companies Act (VIII of 1913), ss. 215, 217 (4)— 
Voluntary liquidation—Return of final meeting and 
dissolution—Refusal by Registrar to register return 
—Company, whether dissolved after three months— 
Procedure to be followed by liquidator. 

Under s. 217 (4), Companies Act, where the liquida- 
tor of a Company in voluntary liquidation sends a 
return to the Registrar of the final meeting and dis- 
solution of the Company, and the Registrar registers 
the return, the Oompany is deemed to be dis- 
solved onthe expiration of three months from the 
registration of the return. But if the Re- 
gistrar, rightly or wrongly, refuses to register 
the return, the Company cannot be deemed to 
be dissolved. If the Registrar does not do his 
duty, or the necessary preliminaries, which would 
justify registration have not been observed, and he 
insists on something more being done before he can 
take action, time does not begin to run until he does 
take such action. If the liquidator is not satisfied 
with the decision of the Registrar, or if any con- 
tributory or creditor is dissatisfied with the conduct 
of the liquidator, either can go to the Oourt under 
s. 215 and claim that in the exercise of the powers 
conferred by that section the Oourt shall take what- 
ever action may be necessary but the failure of the 
Registrar to register cannot be treated as equivalent 
to registration. [p. 748, cols. 1 & 2; p. 749, col. 1.] 

First appeal froma decree ofthe Senior 
Subordinate Judge, Simla, dated the 25th 
July, 1928. 

Messrs, J. N. Aggarwal, Kahan Chand 
and D.C. Ralli, for the Appellant. 

Messrs. C. H. Carden Noad and Anant 
Ram Khosla, for the Respondents. 


JUDGMENT. 
Harrison, J.—This suit was instituted 
by Messrs. Shaw Brothers of Dagshai 
against the Army Canteen Board, India, 
in liquidation, through the liquidator Mr, 


“A. O. Murray and Mr. Macleod, Secretary of 


the-Military Accountant General, Simla, the 
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alleged vendee of the business. Before 
going into the facts it will be well to give 
the material dates necessary for the 
understanding of the points raised. The 
registration of the Army Oanteen Board 
took place on the 27th of February, 1922, Ex- 
actly five yearslater onthe 7th February, 
1927,a meeting of the share-holders was 
held at which a resolution was adopted 
to go into voluntary liquidation. This was 
confirmed on the 9th of March, 1927, and 
Mr, A. O. Murrary was appointed liquida- 
tor. On the ssme day, the 9th of March, 
1927, notice was given to the Registrar 
of the resolution to go into voluntary 
liquidation. | After the statutory notice had 
been duly published in the Gazette on 
16th December, 1927, a meeting was held 
on the 18th January, 1928, at which the 
liquidator, Mr. Murray, reported that 
the affairs of the Company had been com- 
pletely wound-up. On the 20th of January, 
1928,he made a return to the Registrar 
of the holding of this meeting. The regis- 
tration, which usually follows the return 
under s. 217 (4) was not carried out for 
reasons givén by the Registrar. On the 
26th of March, 1928,the present suit was 
instituted for the recovery of Rs, 20,000, 

At the first hearing on the 30th of April, 
1928, the liquidator through his Oounsel 
raised an objection that the defendant 
‘Company had been dissolved, and, there- 
fore, the suit did not lie. The plaintiff 
contested this assertion; a preliminary 
issue was framed “Ie the defendant Oom- 
pany dissolved’? The finding of the 
Senior Subordinate Judge was to the 
effect that it was, and the suit was dismissed. 

The plaintiff has come up on appeal to 
this Coart, his contention being that there 
has been no dissolution, that the Oompany 
is still alive and that he is entitled to 
have his case decided on the merits. The 
whole question resolves itself into the 
meaning of 8.217 of the Oompanies Act 
and the bearing which s. 215 has upon it. 
The wording is very clear. Section 217 
(4) runs as follows: 

“The Registrar on the filing of the return 
shall forthwith register it, and, on the ex- 
piration of three months from the registra- 
tion of the return, the Oompany shall ba 
deemed to be dissolved”. 
` Rightly or wrongly the Registrar declined 
to register the return and it is contended 
by Counsel for the respondent that he did 
so wrongly and that, therefore, his failure 
to register must be treated as registration 
and that. time began to run not from 
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the registration and not from the 
date of refusal to register but from the date 
of the filing of the return, If this were the 
meaning of the section, or the meaning 
which it was intended to convey, the words 
“from the registration of the return” as 
the starting point for limitation would be 
omitted and the three months would run 
from the date of the filing of the return, 
and nothing could. be simpler. The inser- 
tion of the words “from the registration of 
the return” can only mean that the time 
runs from that date, and if the Registrar 
does not do his duty, or the necessary 
preliminaries, which would justify registra- 
tion have not been observed and he insists 
on something more being done before he 
can take action, time does not begin to run 
until he does not take such action. If 
the liquidator is not satisfied with the 
decision of the Registrar, or if any con- 
tributory or creditor is dissatisfied with 
the conduct of the liquidator, either can 
go tothe Oourt under s. 215 and claim 
that in the exercise of the powers conferred 
by that section the Court shall take what- 
ever action may be necessary. These 
powers are described in s, 215 and are 
exactly the same as those of which the 
Court is seized in a case of compulsory 
liquidation as given ins, 134, and include 
the declaration of the factum of dissolu- 
tion, The only possible criticism of the 
taking of action under s, 215 is that the 


‘words used are “where a Oompany is being 


wound-up voluntarily” and ib is urged 
that this indicates the first chapter in the 
history of a Company undergoing voluntary 
liquidation, which ends when the affairs 
have been fully wound-up. The second 
chapter then begins and continues until 
the dissolution. The word, however, as 
pointed out by Mr. Ralli for the appellants, 
is “where” and this is clearly used to 
designate a class of case rather than the 
stage of the proceedings at which the action 
is contemplated. The words “ara fully 
wound-up” whenever used es in a. 217 must 
not be construed so narrowly and so 
strictly as te bring about a dead lock in the 
proceedings and this is explained in 1lOhap- 
ter D-140at page 143. The words “when 
a Oompany is being wound-up voluntarily 
cover the whole of the procaedings till 
the actual dissolution. It was, therefore, 
open tothe liquidator if he thought that 
the Registrar was not doing his duty to go 
to the Ooart and obtain the necessary 
order, and it cannot be argued that the sole 
means of securing the dissolution of the 
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Company was the lapse of the necessary 
period after the registration of the final 
meeting and that, therefore, it must be 
presumed thet the Registrar's failure to 
register is equivalent to registration. 

The appeal must be accepted and the 
case returned to the trial Court for disposal 
of the other points involved in the case. 
Oourt-fee on appeal will be refunded and 
other costs will abide the event, 

Tek Chand, J.—I agree 

AL” Appeal accepted 


———— 


LAHORE HIGH COURT. 
Sxoonp O1vit Appra No, 2439 or 1929. 
February 4, 1931. 

Present :—Sir Shadi Lal, Kr, 

Ohief Justice and Mr. Justice 
Gordon Walker. 

Tar SHAHDARA-SAHARANPUR 
LIGHT RAILWAY, LIMITED, TAROGGH 
TaB MANAGER AND ANOTHER— PLAINTIFFS— 
APPELLANTS 
< versus : 
Messrs. PARTAP SINGH-KESHO LAL, 
Turouen KESHO LAL, PARTNER— 

DErENBANTS— RESPONDENTS. 

Railways Act (IX of 1890), s. 55 (5)—Levy of low 
freight by mistake—Right of to recover undercharge— 
Estoppel of Railway. 

Defendant No. 1 who had entered into a contract 
witha District Board consigned ballast from various 
Stations of a Railway to a certain other station. Out 
offorty such consignments, defendant No. 1 took 
delivery of thirty-nine consignments on payment of a 
certain rate of freight. It was then discovered by a 
Railway auditor that an incorrect rate had been 
charged. The correct rate was charged on the 
fortieth consignment but defendant No. 1 refused 
to take delivery because they understood that, 
even if they paidthe proper rate on this consignment 
the Railway proposed to retain the consignment 
against the undercharge on the other thirty-nine con- 
signments, under the lien which if possessed under 
s. 55 of the Railways Act.’ The Railway Oom- 
pany thereupon sued the defendants for the under- 
charge on the thirty-nine consignments : 


Held, that inasmuch as the Railway had charged a 
certain rateona large number of consignments 
and allowed allthe goods carried under these 
consignments to be taken away by the consignees, 
the consignors were justified in believing that the 
rate charged was correct and in acting on such a belief 
as,for example, in making ‘their contract with 
the District Board. Whatever may be the right 
of the Railway to sue for an undercharge in 
other circumstances or to retain a lien over such 
‘goods of the consignees as were in their possession, yet 
by their own conduct they had deprived themselves 
of any right to obtain redress inthe present suit, [p. 
750, col. 1.) 
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- Railway to the District Board, 


but 
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Second appeal from a decree of the 
District, Judge, Delhi, dated the 26th July, 
1926, reversing that of the Subordinate 
Judge, Third Class, Delhi, dated the 5th 
January, 129. 

. Messrs M. L. Puri, Shambu Lal Puri and 
Manohar Lal, for the Appellants, 
Mr. Bishen Narain, for the Respondents. 
JUDGMENT. 

Gordon Walker, J.—Messrs. Partap 
Singh. Kesho Lal (defendant No. 1) con- 
signed ballast from various stations of the 
Great Indian Peninsula Railway to Bhag- 
pat Road on the Shahdara-Saharanpur Light 
Meerut, 
whose Ohairman gave a general letter of 
authority to the Railway to deliver the bal- 
last to defendant No 1. Out of forty such 
consignments, defendant No. 1 took de- 
livery of thiry-nine consignments on pay- 
ment of a certain rate of freight. It was 
then discovered by a Railway auditor that 
an ineorrect rate had been charged, this 
being seven pies per maund less than the 
correct rate. The mistake was due to the 
fact that the rate between Shahdara (Delhi) 


and Bhagpat Road had been charged where- 


as the rate between Delhi and Bhagpat 
Road should have been charged. These 
rates were shown on the table of rates pub- 
lished by the Great Indian Peninsula Rail- 
way and it is admitted that an incorrect 
rate was charged. The total undercharge 
amounted to Rs. 1386-4. The correct rate 
was charged on the fortieth consignment 
defendant No. 1 refused to take 
delivery because they understood, correctly, 
that, even if they paid the proper rate on 
this consignment, the Railway proposed to 
retain the ccnsignment against the under- 
charge on the other thirty-nine consign- 
ments, underthe lien which it possessed 
under s. 99 0f the Indian Railways Act. 
The result was that the Railways concern- 
ed sued the two defendants for Rs. 1,380-4, 
the undercharge on the thirty-nine con- 
signments The auit was dismissed against 
the District Board, Meerut, as time-barred 
but was decreed against the other defend- 
ante, Messrs. Partap Singh-Kesho Lal, 
whoss appeal was accepted by the Dıs- 
trict Judge of Delhi, The plaintiffs have 
new come to this Court on second appeal, 
where, the facts as stated above being 
admitted,the only question is whether the 
respondents are under the law liable for 
the undercharge in the present suit. 

The case forthe consignors which has 
been ably argued by Mr. Bishen Narain is 
that the appellants accepted their goods at 
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a certain rate which was charged and paid 
on alarge number of consignments which 
were carried and delivered, and tis., tuere- 
fore, they are estopped from now claiming 
this undercharge in this suit. 

Against this it was argued that the rates 
were published by the Railways and that a 
mistake of calculation of such rates by Rail- 
way employees did not estop the Railways 
from suing for the undercharge, their right 
of action being clear from s. 55(5) of the 
Indian Railways Act, 1880, and from cls, 6 
and 7 of the notice to the consignors 
which was on the back of the Railway re- 
ceipts. 

The answer io this argument was that 
8.55 (5) ofthe Act did not help the appel- 
lants while cls. 6 and 7 of the notice so far 
from helping them actually operated against 
them because they restrict any right they 
might have had outside the terms of their 
contract, 

Ihave given due weight to these argu» 
ments and have considered various rulings 
cited on behalf of the parties but have 
come to the conclusion that in the peculiar 
circumstances of this case it is not 
necessary to go into general principles. 
In the present case the Railways concerned 
charged a certain rate on a large number of 
consignments and allowed all the goods car- 
ried under these consignments to be taken 
away by the consignees andthen brought 
the present suit. The consignors were 
justified in believing that the rate charged 
was correct and in acting on such a belief 
as, for example, in making their contract 
with the District Board of Meerut. What- 
ever may be the right of these Railways 
to sue for an underchargé in other cir- 
cumstances or to retain a lien over such 
goods of the consignees as are in their pos- 
session, yet by their own conduct they 
have deprived themselves of any right to 
obtain redress in the ‘present suit, 

I have, therefore, no hesitation in coming 
to the finding that the decree of the lower 
Appellate Oourt is correct and I would, 
therefore, dismiss this appeal with costs, 

Shadi Lal, C. J.—I concur. 

A. Appeal dismissed. 
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LAHORE HIGH COURT. 
Lutrers Patent APPEAL No, 62 oF 1928. 
March 6, 1931. ý 
Present:—Sir Shadi Lal, Kr., Chief 
Justice and Justice Sir Alan Broadway, 


T. é 

Tan COTTON TRADING SYNDIOATE 

OOMMISSION AGENOY,; BOMBAY 
— DeFENDANTS— APPELLANTS 
versus 
Firu MALAWA MAL SHIVRAM DAS 

—PLAINTIFFs—RgSPONDENTS. | 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
28, O. XLIII, r. 1 (u)—Suit for contract—Order dis- 
massing claim on account of valid clause for arbi- 
tration—-Appellate order setting aside order of 
trial Court, whether order of remand—Appeal 
under O, XLITI, r. 1(u), competency of. 

In a suit for accounts the trial Judge decided that 
according to the contract the matter in dispute had 
to be referred to arbitration, and he made an order 
rejecting the claim with costs, The decree, which 
followed upon the judgment, made‘it clear that it was 
the plaint filed by the plaintiffs which was rejected. 
The plaintifis preferred an appeal against the order 
of rejection,and the Court of Appeal set aside that 
order on the ground that it was the duty of the 
defendants to apply tothe Oourt to stay the suit 
under para. 18 of the Second Schedule to the Civil 
Procedure Code. The learned Judge of the Appellate 
Court also determined the question of territorial 
jurisdiction in favour of the plaintifis, and remitted 
the ease to the Oourt'of first instance for decision on 
other issues‘arising between the parties. It was 
urged in appeal that the trial Court rejected the 
“claim” and not the plaint; and that the order of 


‘the first Appellate Court should be treated as an 


order setting aside the decision of the Court of first 
instance ona preliminary point and remitting the 
case for afresh decision, and that the order was, 
therefore, appealable under O. XLIII, r.1(u), Civil 
Procedure Code : 

Held, that the order of the first Court was only an 
order rejecting the plaint, that the order of the Ap- 
pellate Court setting aside that order was notan 
order under O. XLI, r. 23, Civil Procedure Code, and 
no appeal lay under O. XLIII, r.1 (u). 

Braja Lal Mitra v. Upendra Krishna Mitra (1) and 
Subbayya v. Rachavva (2), referred to. 

Letters Patent appeal from an order of 
Mr, Justice Addison, passed in Oivil Appeal 


No. 1811 of 1927, dated the 24th January, 


| 1928, affirming that of the Senior Subordinate 
Judge, Gurdaspur, dated the Ist June, 1927, 


(which reversed thet of the Subordinate 
Judge, Fourth Olass, Batela, District Gurdas- 
pur, dated the 25th November, 1926). 

Mr. Ajit Parsad,for the Appellants. 

Mr. Chiranjiva Lal Aggarwal, {or the Re- 


spondents. 
. JUDGMENT, 

Shadi Lal ©. J.—The action 
which has given rise to this appeal was 
brought by a firm of the Gurdaspur District 
against their commission agents carrying 
on business at Bombay for the rendition of . 
accounts, and for the recovery of :such sum 
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as might be found due to the plaintifs.. 
The defendants pleaded, inter alia (1) that 
the contract between the parties contained 
an agreement to refer to arbitration any. 
dispute arising between them; and (2) that 
the Gurdaspur Courts had no jurisdiction 
to entertain the suit. The trial Judge 
decided that according tothe contract the 
matter in dispute had to be referred to 
arbitration, and he made an order rejecting 
the “claim” with costs. The decree, which 
followed upon the judgment, made it clear 
that it was the plaint filed by the plaintiffs 
which was rejected. 

The plaintiffs preferred an appeal against 
the order of rejection, and the Oourt of 
Appeal set aside that order on the ground 
thatit was the duty of the defendants to 
apply to the Court to stay the suit under 
para. 18 of the Second Schedule to the Oivil 
Procedure Code. Thelearned Judge of the 
Appellate Oourt also determined the 

uestion of the territorial jurisdiction in 
avour of the plaintiffs, and remitted the 
case to the Court of first instance for deci- 
gion on other issues arising between the 
parties. ` 

On an appeal against the order of the 
first Appellate Court,a single Bench of this 
Court has decided that the order sought to. 
be appealed against did not amount to an 
order under O. XLI, r. 23, Civil Procadure 
Code, and no appeal was, therefore, com- 
petent, 

It is not seriously argued on behalf of the 
defendants that an orderof an Appellate 
Court setting aside an order rejecting the 
plaint comes within the scope of O. XLI, 
T. 23, and can be appealed against under 
O. XLIII, r.1 (u). 
needed on the subject, I would refer to 
Braja Lal Mitra v. Upendra Krishna Mitra 
(l)and Subbayya v. Rachayya (2), It is, 
however, urgea that the trial Ovurt rejected 
the “claim” and not the plaint; and that the 


order of the first Appellate Oourt should be 


treated as an order setting aside the deci- 
sion of the Oourt of first instance ona 
preliminary point and remitting the case 
for a fresh decision. This contention runs 
counter to the express wording of the decree, 
which was framed by the Court of first 
instance; and the learned Judge, from 
whose judgment this appeal has been 
preferred under cl. 10 of the Letters Patent, 
has upon a consideration of the argument 
advanced by both parties, held that the 
order of the first Court was an order rejecta 


(1) 60. L. J. 214. 
(2) 26 Ind. Ogs, 519; 37 M. 477. 
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ing the plaint., I am not prepared to 
dissent from the conclusion reached by him 
and would dismiss the appeal with costs. 


` Broadway, J.—lagree. 


A. Appeal dismisssd. 


LAHORE HIGH COURT. 

Broonp Oivit AppEaL No. 1799 oF 1929, 

February 17, 1931. 

Present :—Mr. Justice Harrison and 
Mr. Justice Fek Ohand. 
HARI OHAND ant 0OTHERS— PLAINTIPFS 
— APPELLANTS 
versus 

ATTAR SINGH AND orsERs—DEFENDANTS— 
; RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), s. 28, 
proviso—Payment by redemption of debts—Deter- 
mination of market value, necessity of—Appeal by 
vendee challenging pre-emptor's right—Court-fee. 

When a decreefor pre-emption is passedand the 
vendee appeals,if he challenges the right of the 
pre-emptors to bring the suit, he has topay only the 
same Court-fee as that paid by the pre-emptor, 
namely, on ten times the land revenue, even though 
the challenge is 2 complete formality and not in- 
tended to be pressed. 

Nazar Mohamad v. Kala Ram (1), followed. 

Wherea vendee pays by redemption of debts and 
not in cash, the proviso to s. 25, Punjab Pre-emption 
Act, applies and the market value has to be ascer- 
tained, though the option described in the section 
might or might not be given. 

Second appes: from the decree of the 
District Judge, Hoshiarpur, dated the 
29th April, 1929, modifying that of the 
Senior Subordinate Judge, Hoshiarpur, 
dated the 17th September, 1928, 


Mr. Anant Ram Khosla, for Mr. Jagan 
Nath Aggarwal, for the Appellants 

Lala Badri Das, R. B., for the Respond- 
ents., 


JUDGMENT. 
Harrison, J—On the ijih August, 
1925, land was sold for Rs. 33,457 as shown 
in the deed, A suit was brought claiming 
to preempt on payment of Rs. 18,000, 
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The trial Gourt finding that out of 
Rs, 33,C00 odd, Rs. 27,000 were on account 
of previous debts applied the proviso to 
3,25 to the extent of holding ths market- 
value of the property to be Rs. 21,000 and 
gave a decree to the plaintiffs for pos- 
session of the property on payment of this 
sum. The further action provided in the 
section was not taken and no opinion was 

iyen to the vendess. On appeal the learn- 
ed District Judge's finding that the price 
entered in the sale-deed was fully paid 
and, fixed in good faith, and, thinking it 
unnecessary to consider what the market- 
value of the land might be or to apply the 
proviso to 8. 25 at all, accepted the appeal 
and gave a decrees to the plaintiffs condi- 
tional on payment of the full amount shown 


in the deed. 


The amount of the Court-fee paid in the 
District Judge's Court was questioned by 
Counsel for the appellants before ancther 
Division Bench. The vendees-appellants 
challenged tbe right of the pre-emptors to 
bring the suit and also claimed the balance 
of the purchase money, which had not been 
allowed to them. They paid the same 
stamp as the plaintiffs pre emptors had 
paid on the plaint calculated on ten times 
the landrevenue. Had they not challeng- 
ad the pre-emptors’ right they would have 
had to pay on the value of the cash balance 
claimed and Counsel contended that they 
should be made to pay on it any how. This 
point has already been decided in Nazar 
Mahamad v. Kala Ram (1) snd, however, 
anomalous ib may be, if the vendees 
challenge the right of the pre-emptors to 
pring the suit they reduce the value of 


iginall aid by the preempiors. =! 
sl jah fay pe a complete formality 
and need not be pressed. 


is contended by Counsel for the ap- 
pellants that the scheme of the District 
Judges judgment amounts to this. 
The price paid and noted in the deed is 
Rs. 33,457. This mainly consisted of pre- 
vious debts and ib is necessary, therefore, 
to compare the sale with the market value. 
One of te points to be considered in 
determining the market-valus 18 the price 
actually paid. The other points considered, 
and caretuily considered by the Oommis- 
sioner, are brushed aside, No decision is 


(1) 113 Ind. Oas. 538, 3 Lah, 563, A. I R. 1929 Labs 
26. 
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given as to whether the Commissioner had 
weighed the evidence correctly and come 
to a proper decision or not. The market 
value is then determined by the price paid 
and nothing elsa, and the comparison is 
achieved by holding that the two things 
to be compared are one and the same. 
The attitude of the learned District Judge 
is summed up at line 45 on page 10 of the 
printed book:. “After a very careful considera- 
tion of all the facts, I have no hesitation 
in bolding that the price mentioned in the 
sale-deed was fully paid and fixed in good 
faith. It is, therefore, unnecessary to Con- 
sider what the market-value of the land is. 
It was open to the vendor to get the best 
price for his property and it was also open 
to the vendees to pay a fancy price if they 
chose to do so.” Quite so, but as they paid 
by redemption of debts as opposed to cash 
the proviso governed the case. The market 
price had to be ascertained, the option 
described might or might not be given. 
The District Judge has not done so and it 
will be necessary to remand the case. This 
we accordingly do and direct him to come 
to a decision as to the market-price after 
considering all the points detailed in s. 27 
so fay as they are available on the record. 
A caleulation should be made under head 
(b) asto the amount of interest included 
in the various items shown as (2) and (3) as 
opposed to (1). The Commissioner’s report 
and the evidence on which it is based must 
also be considered anda conclusion came 
to after weighing the evidence available 
under all the heads and not merely that 
under head (a) ofs.27. The remand will 
be under O, XLI, r. 25, and return will be 
made within three months. 


Tek Chand, J.—I agree, 


4. Case remanded, 


+ 4311, 0. 1933 
PRIVY COUNCIL. 
ÅPPEAL FROM TRE OALOUTTA HIGH Court, 
January 15, 1¥3l. 
Present :—Lord Thankerton,-Sir John 
Wellis and Sir George Lowndes. 


- Raj Kumar GOBINDA NARAYAN SINGH 


AND OTHERS—PLAINTIFFS— APPELLANTS 
VETSUS 
G SHAM LAL SINGH AND OTAERS— 
DEFENDANIS— RESPONDENTS. 
Zemindari—Mineral rights~Presumption— Burden 
. of proof—Hffect of Permanent Settlement—A dverse 
possession of minerals, what constitutes-. Suit for 


declaration of right and injunction—Cause of action - 


— Right to sue—Suit in respect of particular village — 
Bar of limitation in respect of other villages, effect 
of—Limitation Act (IX of 1908), Sch. I, Art. 120— 
Judgments not inter partes, value of—Bvidence Act (I 
‘of 1872), ss. 18), 48 

Since the Permanent Settlement zemindars have at 
least a prima facie title to all lands for which they pay 
revenue and in the case of any claim against the’ 
zemindar to lands which were included in his zemin- 
dari at the Permanent Settlement the burden of proof 
is upon the claimant. [p. 754, col. 1.] 

Ranjit Singh v. Kalidasi Debi (1), followed. 

Though long possession of land situated within 
zemindart may be good evidence of title to surface 
rights, the question as to subsoil rights stands upon 
a different footing. If a claimant to subsoil rights 
holds under the zemindar, or by a grant emanating 
from him, even though his powermay be permanent, 

-heritable and transferable, he must still prove the 
express inclusion of the subsoil rights. [ibid ] 

Raja Shri Durga Prasad v. Braja Nath Bose (2), 
Sashi Bhusan Misra v. Jyoti Prashad Singh Deo (3), 
Raghunath Ray v. Raja of Jheria (4) and Bejoy Singh 
Dudhoria v. Surendra Narayan Singh (5), referred to. . 

A judgment not inter partes is only admissible under 
the provisions of ss. 13 and 43, Evidence Act, as 
establishing a particular transaction. The reasons 
upon which the judgment is founded are no part of 
the transaction and cannot be regarded, nor can any 
‘finding of fact there come to other than the transac- 
tion itself be relevant, {p. 755, col. 2; p. 756, col. 1.) 

In considering whether the holders of an estate 
which formed part ofa ‘parent estate are entitled to 
subsoil rights as against the owners of the latter, 
the conduct of the parties if approximately contem- 
poraneous with the severance of the estates might be 
of some evidentiary value, but conduct after the Japse 
of a long period when no one has any certain idea of 
what the real rights are, is not of much value. |p. 
747, col. 1.) 

The expression ‘right to sue’in Art. 120, Limitation 
Act, means the right to bring the particular suit with 
reference to which the plea of limitation is raised. [p. 
757, col. 2.| 

Long possession and enjoyment of surface rights 
in villages forming part of a zemindari is not evidence 
of adverse possession of the subsoil. [p. 758, col. 1.] 

The right ofa zemindar to sue for a declaration 
that the defendants are not entitled to mineral rights 
in a particular village and for an injunction restrain- 
ing them from working coal accrues from the date 
when the zemindar’s right in that village was first 
-invaded. The fact thatthe defendants were in pos- 

- session of other villages also and had begun to work 
_ coalin those villages morethan six years before the 
suitis immaterial. |p. 757, col. 2.] 


Messrs. A. M. Dunne, K. C., and W.. 


` Wallach, for the Appellants, 
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Messrs. L DeGruyther, K. C. and S. 
Hyam, for the Respondents. 

: JUDGMENT. 

Sir George Lowndes.—The appel- 
lante, the plaintiffs in the suit out of which 
this appeal arises, represent in two moieties 
animportent permanently settled zemindart 
known as the Pandara Raj. It seems to 
have been originally part of the Jungle 
Mehal, but is now included in the District 
of Manbhum. The appearing respondents 
are the Thakurs of Achra andtwo other 
persons representing part-purchasers of the 
Achra estate. The Thakurs are a junior 
branch of the Pandsra family, and are in 
possession of the remnants of 32 villages 
known as Taraf Achra, The question for 
determination in the appeal is as to the 
coal-mining rightsinone of these villages 
named Dendua. In 1914 the guardian of 
the Thakur who was then a minor and his 
co-owner leased Dandua for mining pur- 
poses to the Denduz, Coal Company, who, 
in the same year transferred their rights 
to the New Manbhum Ocal Company. In 
1915 the appellants sued the latter Oom- 
pany and the present respondentsin the 
Court of the Subordinate Judge of Burdwan 
praying for 6 declaration that the subsoil 
rights of Dendua belonged to them (the 
appellants), and for an injunction and 
mesne profits. Subsequently they came to 
a sottlement with the Oompsany and the 
suit was fought out only between the pre- 
sent opposing partieseach of whom claimed 
to be entitled to the coal. The Subordinate 
Judge decided in favour of the respondents, 
and his decision was confirmed on appeal 
tothe High Court but the grounds of 
decision differed substantially in the case 
of cach of the three Judges before whom 
the suit and appeal were heard. Under 
the settlement with the New Manbhum 
Company the claim for mesue profits seems 
to-have dropped out and the questions for 
decision by the Board are only as to the 
title to theecoaland a plea of limisetion. 

The record in thecase is a Leary ane 
end the facts are complicate’ Tere hag 
been litigation in the family irom very 
early times, and tneiratetng hee been the 
subject of conflicting decisiovs in the 
Indian Osourte. Two ceatral facts, how- 
ever, stend out from the con‘usion of 
details. It is admitted in the first place 
that the Achra villages wersat ose time 
an integral part. of the Pandara estate, 
and that they are held by the Achra branch 
subject to an annual payment of Re, 21-4-0. 
In the second place it is beyond dispute 
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` that at the’ Permanent Settlement the vil- 
lages were included in Pandara. 

Under these circumstances their Lord- 
ships have no doubt that the burden of 
proving their title lies upon therespondents, 

- The presumption arising from the Perma- 
nent Settlement has been considered by the 
Board in’ several caces, but is sufficient to 
citea well-known passage from thejudgment 

_ of Lord Parker in Ranjit Singh v. Kalidasi 
Debi (1}:— 

_ “Passing to the Settlement of 1793, it 
appears to their Lordships to be beyond 
controversy that whatever doubts be enter- 

_ tained as to whether before the British 

“occupation ' the zemindars had any pro- 
prietary interest in the lands comprised 
within their respective districts, the settle- 
ment iteelf recognizes and proceeds on the, 
footing that they are the actual proprietors 
of the lend for which they undertake to pay 
the Government revenue, The settlement 
is expressly made with the “zemindars 
independent talukdars and other actual 
proprietors of the soii”, see Regulation I, 
s. 3, and Regulation VIII,s.4. It is clear 
that since the settlement the zemindars have 
had at least a prima facie title to ail lands 
for which they pay revenue, such lands 
as commonly referred to as malguzari 
ands”. 


It followsfrom this pronouncement that 
inthe case of any claim against the 
zemindar to lands which were included in 
his zemindari at the Permanent Settlement 


. the burden of proof is upon the claimant 


but though the. long possession of the 
Achra villages bythe Thakurs might well 
be good evidence of their title to surface 
rights, the question as to subsoil righis 
” stands upon a different footing, These, at 
all events where not claimed by the Orown 
will be assumed to be in the zemindar, 
Raja Shri Durga Prasad v. Praja Nath 
Bose (2): anda long series of recent 
decisions by the Board has established 
that ifa claimant to subsoil rights holds 
under the zemindar,or by a grent emanat- 
ing from him even though his powers may 
be permanent, heritable and transferable, 
he must still prove the express inclusion of 
the subsoil rights. This is laid down in a 


(1) 40 Ind. Cag, 981: 441. A. 117 at p. 122; 21 0. W. 
N. 609- 32 M. L. J. 565; 15 A. L. J. 390; 250. L. J. 499; 
19 Bom. L. R. 462: (1917 M. W. N. 459:6 L. W. 101; 
2 P. L. W. 1; 44 O. B41; 22 M. L. T. 489(P. O.). 

(2) 15 Ind. Cas. 219; 39 I. A. 133; 16 C. W. N. 482; 
(1912) M. W. N.425; 11 M. L. T. 337;9 A, L. J. 462; 


15 O. L.J. 461; 14 Bom. L. R. 445; 23 M., Le J, 26; 39° 


“6.696 @. 0). 
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passage from the judgment of Lord Buck- 
master in Sashi Bhusan Misra v. Jyoti’ 
Prashad Singh Deo (3) which has been so 
often quoted in subsequent judgments of 
the Board that it is unnecessary to repeat 
it here. In Raghunath Roy v. Raja of 
Jheria (4) this principle was applied to a 
rent-free brahmottar grant from a zemindar, 
and finally, in Bejoy Singh Dudhoria v. 
Surendra Narayan Singh, (5), it was held to 
be applicable to a patni grant. 

If, therefore,in the present case nothing 


more has been established about the tenure 


of Achre than thatit was originally part of 
Pandara, and has been held by a branch of 
the Pandara family from before the Per- 
manent Settlement, subject to an annual 
payment to the zemindars, their Lordships 
must concludes that the burden which is 
upon the respondents has not been discharg- 
ed. The payment may,in its inception, 
have been a contribution towards the 
revenue assessed by the paramount power 
upon the parent eetate, but it may equally 
as well have been a rent charge reserved to 
the grantor, 

The actual origin of Achra as the estate 
of the younger branch is lost in obscurity. 
It seems to be common gróund between the 
parties thatthe Pandara Raj was founded 
by Raja Saheb Singh about the middle of 
the seventeenth century, and that on or 
after his death, when his eldest con, Raja 
Mohan Singh, succeeded to the Raj, the 32 
villages forming Taraf Achra went to the 
third son, Thakur Sib Singh, from whom 
the Thakur respondent is directly descend- 
ed. Theappellants assert that this estate 
was impartible, and that this was merely a 
korposh or maintenance grant. The res- 
pondents’ case, on the other hand, is that 
it was psrtible, and that Thakur Sib Singh 
took Achra as his ehare on partition, Tf 
this were established their Lordships would 
have no difficulty in holding that tke eub- 
soil rights psesed under the partition, and 
Seed uray that the appellants’ suit must 
fail. 

On tha question of title the conclusions 
come to by the Subordinate Judge, ina 

(3) 40 Ind, Cas. 139; 44 LA. 46 at p.53;1 PL. W. 
361; 21 CO, W. N. 377; 15 A. L. J. 209; 32 M. L. J. 245; 
(1917) M. W, N. 226; 25 O. L. J.265;21 M. L. T. 303; 
19 Bom. L R. 416; 6 L. W.2; 44 0. 585 (P. G.). 

(4) 50 Ind, Cas 849; 46 I. A. 158; 17 A, L. J. 597; 
36 af L. J.660;1 D.P. L. R. (P. C.) 43; 23 C. W.N, 
914; 26 M. L T. 76; 30 O. L.» .160; 21 Bom, L. R. 895; 
J0 L. W. 347; 47 0.95 (P.0.). 

(5) 111 Ind. Cas. 345; 55 I, A. 320; A. I. R.1928 P. O, 
234; 48 0. L. J. 268; 55 M. L. J. 456; (1928) M. W. `N, 

. W. 855; 10 P. lL. T.66; 26 A, 
L. J, 1233; 13 R.D, 30 (P, O). - i 
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long and elaborate judgment, were that 
Taraf Achra was nota korposh tenure, but 
“was acquired by ThakurSib Singh as his 
absolute proprietary property, including 
surface and subsoil under a partition or 
allotment by way of family settlement,” and 
this, he thought, was confirmed by the 
conduct of the parties in recent years. In 
the High Court both Judges agreed that the 
appellants’ case as to the korposh grant was 
not established. Walmsley, J., however, 
though holding that the Achra Thakurs 
were ‘dependent talukdars” subordinate to 


. the Pandata zemindars, thought that the 


“proprietary rights” of the latter as zemin- 
dars did not include zhe right to the mine- 
rals, and that for this reason the suit 
should be dismissed—a conclusion which 
is manifestly inconsistent with the decision 
in Raja Shri Durga Prasad’s case (2) above 
refarred to, and which has not been support- 
ed before their Lordships. Mukerji, J., 
on the other hand, thought that the only 
question was whether the mineral rights 
were in the appellants or the Thakurs. He 
seems to disregard the case of partition, 
and says that “the position,” contended for 
by the defendants, ig that “Acbra was given 


-to Shib Singh either asa gift ora reward 


for services, or in lieu of future services, or 
to keep him in obadienca.” “Nothing,” he 
says, “that has been proved in this case is 
inconsistent with this position.” and again, 
“It has to ba seen whether [the mineral 
Tights] were reserved by Raja Mohan Singh 
when ne parted with Achra, or whether the 
plaintiffs’ predecessors subsequently acquir- 


, ed euch rights in some way or other. Unless 


one of thes® points is answered in favour of 


. the plaintifis they cannot sucesed in this 


“paid... 


suit,” 


With regard tothe annusl payment he 
BAYA i 

“There is absolutely nothing upon which 
we can say on what basis this amount was 
It may have been fixed as in- 
dicative of that degree of subordination 
whicoa Feudatory Ohief owesto his suze- 
rain, or... mey have been imposed by 
consent as 8 contribution towards the 
revenue which Pandara itself had to pay. 
Toe payment of this amount no doubt 
implies subordination, ° but it does not 


“ necessarily indicate the relation a9 between 


a lessor and lessee or a landlord and a. 
tenant, and it may as well imply a subordi- 
nation indicative of a political relation 


‘which had its origin under circumstances 


the najure of whick cannot now be probed 
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into with certainty and which has continu- 
ed down to the present day,” 

With reference to the first of these quota- 
tions from the judgment of the learned 
Judge, which seem to contain the pith of 
his reasoning, their Lordships need only 
say that no case of gift or ef a service grant 
has been made before them, the case for the 
respondents being argued solely on the 
basis of a partition or {as the Subordinate 
Judge puts it alternatively) an “allotment 
by way of family settlement.” They would 
add, however, that even upon Mukerji, J.’s, 
view of the respondents’ case, it would still 
seem to be incumbent upon them to prove 
affirmatively the inclusion of the subsoil 
rights, whereas the learned Judge appears 
to consider that it was for the zemindars to 
prove their reservation. Much the same 
fallacy, their Lordships think, underlies his 
argament on the annual payment., If there 
is no evidence as tothe basis upon which 
it was fixed it is at least consistent with 
such 8 subordination as has been implied, 
in the decisions above cited, from a patni or 
a permanent brahmotter grant. 

The only way in which therespondents 
attempt to establish the partition is by 
reference to the proceedings in asuit in- 
stituted in 1793 to which the then Raja 
Protab Narain and the sons of his father's 
younger brother, Kuljan Singh, were 
parties. In this suit the Reja's ne- 
phews claimed a partition of the estate. 
Their claim was successful, and Pandara 
was divided, a moiety of the cemindart 
eventually going to each of the two bran- 
ches now represented by thetwo sets of 
appellants before the Board. The Achra 
branch was not concerned in this litigation 
but it is said that, as evidence of the 
Pandara estate being pariible, the instance 
of Achra was vouched, and thatthe Oourt 
in that suit came to the conclusion that the 
Achra villages had come tothe Thakurs’ 
branch by partition, as is now alleged. It 


“also appears that one Chand Mohan Singh, 


a grandson of Thakur Sib Singh, was callea 
as a witness in these proceedings to provethe 
partition. His deposition, in a mutilated 
state, has been brought on the record in 
the present case, and it is contended for 
the respondents that this judgment and 
deposition establish the partition as now 
in issue, 

Taeir Lordships are unable to accept 
this contention. They think that the judg- 


-ment in questiou is only admissible under 


the provisions of ss. !3 and 43 of the 


Evidenca Act as establishing a particular 
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‘transaction in -which the partibility of the 
Pandara estate was asserted and recognized, 
viz., the partition resulting from the 1793 
suit. The reasons upon which the judg- 
ment is founded are no part of the trans- 
action and cannot be regarded, nor can any 
finding of fact there come to, other than 
the transaction itself, be relevant in 
the present case. The judgment, therefore, 
“is no evidence that Thakur Sib Singh got 
the Achra villages by partition; it is at 
most evidence that he might have done 
so, and thisis plainly not sufficient. 

With regard to tbe deposition of Ohend 
Mohan Singh, their Lordships think that 
itis clearly inadmissible under es, 32 and 
33 of the Evidence Act. Even if it were 
technically admissible the fragmentary 
condition of the record produced would 
deprive itof all poesible weight. 

There ie, therefore, in their Lordships’ 
view, no afirmative evidence of the parti- 
tion at all, and itis at least noteworthy 
in this connection that in litigation in the 
Achra branch in 1816 between Ohband 
Moban Singhs widow and his brother, 
Surjoo Narain, it was alleged —apparently 
by both sides—that by the custom of the 
family, Achra was impartible, It is also per- 
haps of interest to find that in the pre- 
gent case there is no allegation ofa partition 
in the written statements ofdefence filed 
py the respondents. Thay deny the allega- 
tion of a korposh grant, but as to the 
foundation of their title theysay no more 
than that “Taraf Achra was owned 
and possessed inindefeasible and absolute 
proprietary right by the predecessors of 
[the Thakur defendant], by right of inherit- 
ance all along,” and in alater paragraph 
-that “an ancestor of [the Thakur defendant] 
who settled at Achra before. the advent of 
the British Raj, acquired Taraf Achra in 
his own right,” 

There are two documents on the record 
referring to Achra in pre-British times, 
They aredated in 1729 and 1759, respec- 


tively, and both emanate from the 
Mahomedan Raj of Birbhoom, to which 
Pandara .was then subordinate. They 


show the Pandara Raja as in possession 
of Achra with other villages at fixed 
annual rentel of Rs. 300, but if not 
negativing the idea of an antecedent parti- 
tion by which Achra had ceased to be 
part of the Pandara estate, they clearly afford 
no support to it. 

Apart from these documents and the 
references to Achra-in the 1783 litigation, 


with which their Lerdships have already - 
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dealt, there is nothing to suggest the 
Thakurs’ full proprietary right in the soil 
till comparatively recent times. It is true 
that they have remained in undisturbed 
possession of their villages, but this is in no 


"way conclusive as to subsoil rights, which 


have only become of practical importance 
since the discovery of the coal. 

It seems clear that until the decision of 
the Board in Sashi Bushan Misra’s case (3), 
which is referred to in an earlier part of this 
judgment, there was ground for believing . 
that the subsoil rights passed with any 
permanent tenure created by a zemindar 
at a fixed rental; see, for instance, the judg- 
ment of Pargiter,J.,in Shriram Chakra- 
varti v, Hari Narayan Singh Dao (6) and the 
parties might well have been under this 
impression till the present suit was launch- 
ed. This would sccount for a gcod deal of 
the “conduct” of the parties in recent 
times which is relied upon bythe re- 
spondents as showing that they were 
recognized as full owners. There is no 
doubt a considerable volume of documents 
of varying importance on the record 
showing thatthe Thakurs have regarded 
themselves, and have been regarded by 
others, including Government Officials, as 
full proprietors of their villagee. There 
are also cases in which the Pandara 
zemindars are.said themselves to have 
treated ‘the Achra Thakurs as independent 
proprietors, The Subordinate Judge has 
classified the evidence on this head with 
great elaboration, and he considers that it 
suppports the conclusion to which he came 
upon the question of partition, In the 
High Court it seems to have been treated 
as of less importance. Walmeley, J., does 
not refer toit, Mukerji, J., deals with it 
at some length, but holds it to be incon- 
clusive. Hesays:— 


“Meny of theee documents mentioned 
in the aforesaid items are of little or no 
evidentiary value as against the plaintifis 
inthe present suit either because the 
assertions made or contained therein were 
not such as would put the plaintiffs or 
their predecessors to the necessity of taking 
steps to refuse or disprove them, or the 
statements so made were inthe nature of 
admissions made by a party in his own 
interest or were mere descriptions of a 
general nature or the interest of the 
holders without having any special or dis- 
tinctive significance, or the interest at stake 
was so insignificant that it was hardly 


(6) 33 O. 54; 3 O. L. 5,59; 10 O, Wa N. 425, 
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worth while on the part of the Pandara 
zemindars to protest. There are, however, 
amongst these documents some to which 
special importance must attach in view 
of the fact that they contain either admis- 
sions on the part of the zemindar of 
Pandara as to the character of ths rights of 
ithe holders of Achra or may be taken as evi- 
dence of their conduct in relation thereto,” 
. The learned Judge then summarises the 
documents’ which come under this category 
and continues:— 5 
.“Not much weight, in my opinion, 
should be placed upon the descriptions 
thathave been from time to time given of 
the rights of the holdera of Taraf Achra 
by the predecessors of the plaintifis, They 
were sometimes given merely as generally 
descriptlve of the right which the holder or 
owner of the landed properties exercises in 
his property, and sometimes given with an 
ulterior object and the description was 
coloured by the view it was sought to pro- 
pound as to the nature of the interest. In 
my judgment an investigation into the 
conduct of the parties more than their 
statements in relation to the property is 
more important. No definite conclusion, 
therefore, in my opinion can be drawn from 
the use of the expressions, zemindari 
shikmt zemindari, sadar jama and the 
like in the documents to which I have 
referred,” 

Their Lordships arə not prepared to 
dissent from this conclusion. If th3 “con: 
duct” relied upon were even approxi- 
mately contemporaneous with the sever- 
ance of Ashra from ths parent estate, and so 
bslongeito a period when i; might bə 
assamed that both parties were. wall-acqia- 
ainted with their rights, it might bə of some 
evidentiary value; but coming, a3 it does, 
after a lapse of at least a century anda 
half, when no one has any very certain idea 
of wnat the real rights are, or how they 
originated; their Lordships think that it 
would be most unsafe to hold, merely upon 
the strength of such uncartain material 
a3 this, that the respondents had proved 
affirmatively their title to the subsoil rights. 

Oathe whole, therefore, their Lordships 
have cometo the conclusion thatths raspond- 
enis hava not established their title to the 
Dandua coal, and that, unless tha suit is 
out of time, the appellants arə entitled to 
the declaration and injuaction which they 
soak. 

16 follows from this finding that it is 
i aaah for their Lordships to consider 
the 


% 
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Pandara was an impartible Raj, and that 
the Achra villages were held only as a 
korposh grant which would not carry the 
minerals—a contention which must involve 
considerable difficulties having regard 
to the decision in the 1793 suit and the 
position of the second set of the appel- 
lants, . , 

It only remains to consider the 
question of limitation on which all the 
three Judges in India have held against 
the appellants, though they have arrived at 
this end by somewhat divergent routes, 
Toe Sub-Judge was satisfied that mining 
in Dendua only commenced in 1912, and 
that as the suit was instituted in 1905 there 
could not be any question of adverse pos- 
session by working the coal. He held, 
however, that the Thakurs had so long 
asserted a proprietary title to the Achra 
estate that they must be taken to have been 
in adverse possession for more than 12 
years under Art. 144 of the Limitation 
Act,and so to have acquired the full pro- 
prietorship under s. 28 of the Act. - In 
the High Oourt both the learned Judges 
were agreed that the suit, being one for a 
declaration and injunction, would be 
governed by Art. 120. Walmsley, J., held 
that mining operations in Dendua were 
proved to hava been commenced zore than 
six years before suil; Mukerji, J., was not 
prepared to agree in thie, but thought that 
the appellants’ right ofaction accrued when 
coal was first worked in any of the Achra 
v llages, which was admittedly more than 
ix yeara before suit, 
AKE Lordships find thamselves unabls 
to accept any of these conclusions. As3um- 
ing that Art. 120 applies, they think 
thatthe expression “right to sue in that 
Article meansthe rignt to bring.the parti- 
cular suit with reference to which the plea 
of jimitation is raised, and that the present 
suit being in respect of Dendua only the 
starting point for limitation must be the 
date when the appellants’ rights in Dendua 
were firstinvaded. Their Lordships think 
that there is no reliable evidence of mining in 
Dendaa prior to 1912, indeed, the respond- 
ents’ Oounsel has? made no attempt to 
support ths finding of Walmsley, J., on 
this point. The appellants may have lost 
their rights in other villages; these may 
or may not have been worth fighting for 
when they were infringed, and it may well 
be borne in mind in this connection that 
the present suit has taken—as their Lordships 
regret to find—more than 15 yeara before a 
final decision can ba reached; bat this can 
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not affect their rights in Dendus which re- 
mained intact until 1912,° 

Nor can their Lordships agree that the 
long possession and enjoyment by the 
Thakurs of the surface rights in the Achra 
villages is evidence of adverse possession 
of the subsoil. ln their Lordships’ 
SPON; therefore, the plea of limitation 

ails. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed; 
that the decree of the High Court (except 
in so far as it gives effect to the compro- 
mise between the appellants and the New 
Manbhum Coal Company), „and the decree 
cf the Subordinate Judge, should be set 
aside, and that a decree should be made in 
favour of the appellants other than the said 
Oompany for a declaration and injunction 
as prayed in the plaint. The respondents 
other than the said Oompany must pay the 
costs of the appellants throughoat. 

A, Appeal allowed, 

. Solicitors for the Appeliants:—Measrs. 
T. L. Wilson & Co. 

Solicitors for the Respondents:— Messrs. 

Barrow, Rogers & Nevill. 
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PRIVY COUNCIL. 

APPEAL FROM TEB Patya Hicu Court. 
January 19, 1231, 
Present:—Lord Macmillan, Sir John Wallis 
and Sir George Lowndes. 
PADMALAY AOCHARLYA AND ANGTABR— 
DEFENDANTS— APPHLLeNTG 
versus 
SRIMATYIA FAKIRA DEBYA AND oraras 
PLAINTIERS —RerePoNPENTS. 

Hindu Law—Adopticn—Evidence—Clear and un- 


impeachable ' evidence, necessity of—Absence of con- 
temporaneous record or entriesin account books, effect 


of. 

f avidence of adoption must be free from all suspicion 
of fraud and so consistent and probable as to leave 
no occasion for doubt of its truth. The necessity of 
clear and satisfactory evidence isallthe greater in 
the absence of any contemporary record of the 
adoptions either ina deed of adoption or by entries 
in tbe detailed accounts which families iof 
position in India are in the habit of keeping. [p. 760, 
eol. 1. 

eae AAN v. Sabttra Dye (2) and Diwakar v. 
Chandan Lal (3), followed. 

Jt is highly improbable that a young man would 
have adopted a son ata time when hisown wife was 
enceinte. [p. 759, col. 2.] 

Mr. B. Dube, for the Appellants, 

Messrs. E. 8. Raikes, K. C., and G. D. 
McNair, for the Responaents, 

JUDGMEMT. 


Sir John Wallis.—The parties in the 
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case belong to a Brahmin family of good. 
standing who carried on a money-lending 
business in the District of Outtack in Orissa 
and acquired moveable and immoveabie 
property valued at two lakhs of rupees, 
The defendants are the gons and grandsons 
of Narsingh, who belonged to the senior 
branch of the family and died in 1914, and 
the plaintiff, Fakira, is the widow of Abhi- 
manyu, the posthumous son of Kulamoni, 
who belonged to the junior branch. Accord- 
ing to the defendants Kulamoni before his 
death in 1577. adopted Narsingh’s second 
son Udaya, and similarly in 1803 Kulamoni’s 
son Abhimanyu twelve yeara before his 
death in 1915 adopted Udaya's eldest son 
Padmalav, the first defendant. 

In June, 1924, nine years after his hus- 
band's death the plaintiff, Fakira, filed the 
present suit in the Court of the Subordinate 
Judge of Outtack to recover her husband's 
share in the suit properties. She alleged 
that before her husband’s death Narsingh’s 
son, Udaya, had set up a false case that he 
had been adopted by Kulamoni and that for 
the sake of peace and to avoid litigation, it 
had been settled that he should have a one- 
fourth share of the properties which would 
otherwise havea fallen to her husband, and 
accordingly she only claimed the remaining 
three-fourths. She denied tbat the adop- 
tion of the first defendant, Padmalav, by her 
deceased husband, Abhimanyu, had ever. 
taken place, and alieged that sho had been 
terrorizsd by some of the defendants and 
others into signing under a threat of erimi- 
nal proceedings a deed of settlement under 
which she was only to be entitled to main- 
tenance, 

There were other issues, but the main’ 
question in both the lower Courts was as to 
the factum of the adoptions set up by the 
defendants. The Subordinate Judge found 
that both adoptions were proved and dis- 
missed the plaintiff's suit. 

The plaintiff thereupon appealed in forma 
pauperis to the High Court at Patna. 
Das, J., who delivered the judgment of 
the Oourt, expressed grave doubts as to the 
earlier adoption, but did not record a 
formal finding as the plaintiff had not dis- 
puted Udaya’s right to the one-fourth share 
which was all he would in any case have 
been entitled to on partition with the 
plaintiff's husband, a natural son born after 
the adoption. 

As regards the second adoption, he held . 
that it was clouded with suspicion which 
the defendants had failed to dispel, and 
accordingly the High Court reversed the : 
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* plaintiffs suit. 
From this dezree the defendants pre- 
ferred the present appeal to His Majesty 
- in Council on the grounds, as stated in 
the appellant's case, that the judgment of 
the High Court is largely based on suspi- 
cion for which there is no justification; that 
the judgment of the Subordinate Judge is 
based on the credibility of witnesses ex- 
amined before hina which the High Court 


had not given any’ cogent reasons for dis-. 


believing; that the weight of the evidence 
is in favour of the eppellants; and that the 
suit is barred by limitation. 
As regards limitation the Subordizvate 
. Judge had held the suit was barred under 
Art. 116 of the Limitation Act, but as point- 
ed out in the judgment of the High Court, 
it is now finally settled by the judgment of 
the Board in Kalyanaappa v. Chambasappa 
(1) that this Article is inapplicable, and 
consequently the suit is not barred. 
For better understanding of the case it 
` appears desirable in the first place to show 


the state of the family in the absence of the 


alleged adoptions. 








"SUDAM ACHARJYA. 
í | 
cae Haldahar 
Bhagirathi Damodar 
Narsingh, Kulomani, 
died September, diea 1877 
1914 [2 x 
Abhimanyu, 
died 19th August, 
1915. 
Married Fakira Dibya, 
plaintiff, 
Ee 
f pe | | \ 
Gopal, Udainath Bancha- Bata- Raj- 
defendant died 1921 nidhi krishna, kishor, : 
No. 4. | defend- defend- defen- - 
|| ant ant dant | 
| _—— No.5. No.6 No. 7. 
| 
| ] 
Fadmalav, Gagendra, Chakradhar, 


defendant No. defendant No. SEAN No. 
1. 2 i 


It is common ground that for nearly 
40 years before his death in 1914, Narsingh 


l (1) 79 Ind. Cas. 991; 51 I. A. 220; 22 A. L. J. 508; 46. 
M. L. J. 598; 28 C. W. N. 666; 26 Bom. L. R. 509; A' 
LR. a 
111; 20L. W. 109; 11 O. L. J. 181; 48 B. 411; 10 O. & 
A.L. 

(P.U) ` 


1924 P. O. 137; (1924) M. W. N. 414; 34 M. L. T, 
. 1114, L.R.5 A. (P. 0.) 97; 10, W.N. 553: 
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was the karta of thejoint family, and the ` 
plaintiff's husband, Abhimanyu, was the 
sole representative by birth of the junior 
branch, and was at any time after attain- 
ing majority entitled to separate, and if 
there had been no adoption by his father, 
Kulamoni, to take half of the family pro- 
perty on partition, leaving the other half 
for Narsingh, his fivesons and their issue. 


‘Further, according to the evidence Abhi- - 


manyu was an unsatisfactory member of 
the family, and did not attend to the 
family business or look after the manage- 
ment of their estates, His widow says 
that he was known inthe village as the 
“Mad Babu,” and latterly he spent most of 
his time in a natch akra which he had 
built- for the amusement of himself and 
his friends in the village, The word is 
translated dancing saloon in the judgment 
of the High Oourt, and it would appear 
to have been a sort of village assembly 
room where the entertainment would 
not be confined to nauiches, but might also 
include music and other Indian forms of 
dancing. i 

Now the case for the respondents, which 
receives considerable support frcm the 
judgment ofthe High Oourt, is that in 
this unsatisfectory state of things from 
his point cf view, Narsingh at come time 
after Kulamoni’s death in 1877 began to 
pass cff his second son Udaya as having 
been adopted by Kulamoni before tha 
birth of the latter's own son Abhimanyu; 
aod that much later Narsingh began to 
fabricate evidence that Udaya's son Pad. 
malay, the first defendant, had been adopt- 
ed by Abhimanyu, it is now said, in the 
year 103. As the defendants’ cese is that 
Kulamoni aleo directed that in the event 
of a natural eon being born to him, Udaya, 
the adopted son, was to share equally with 
him, the result would be to reduce Abhi- 
manyu’s thare to one fourth of what he 
would otherwise have been entitled to. 

As regards the earlier adoption in 1877, 
it is argued for the respondent that it is 
in the last degreeimprobable that Kulamoni, 
who as shown in the judgment of the High 
Ocurt, was a young man stillin the thirties 
at the time of his death, and according to- 
the defendants, had alreacy had male 
children who had died, would have adopted 
ason from theother branch ofthe family 
ata time when his own wife was enceinte 
and might bear him a natural son, as in 
fact sheciz; and it is, if ‘possible, even 
more improbable, that he ehould have 
directed that the adopted. boy should 
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Bhare equally’ with the afterborn natural 
gon. 
Similarly, it is said to be extremely im- 
probable that in 1903, when he was at most 
twenty-elx years of age, Abhimanyu would 
have resorted to adoption merely because, 
as alleged by the defendants, his first wife, 
who was then only fourteen or fifteen, had 
not yet borne children and was suffering 
apparently from same disorder of the uterus. 
In their Lordships’ opinion these consi- 
derations ofthemselves make it incumbent 
on the Court to satisfy itself that in each of 
these cases the factum of the opinion is 
anes by clear and satisfactory evi- 
ence, 


The necessity is all the greater in the. 


abeence of any contemporary record of the 
adoptions either in a deed of adoption or 
by entries inthe detailed accounts which 
families in this position in India are in the 
habit of keeping. In the case of the second 
adoption the defendants’ own evidence 
is that expenses were incurred, which, 
in their Lordships’ opinion, must have 
found a place in the family accounts. 
Their Lordships agree with the High Court 
that the defendants’ explanation of their 
failure to produce these eccounts in suppcrt 
of their case is wholly unsatisfactory, and 
in these circumstances, this case is govern- 
ed by an early decision of the Board, 
Sootroogun v. Sabitra Dye (2), where their 
Lordships observed with particular reference 
to the absence of entries in the accounts 
which ought to have been forthcoming:— 

“That in no cese should the rights of 
wives and daughters be transferred to 
strangers or more remote relatives, unless 
the proof of adoption, by which the transfer 
is effected, be proved freefrom all suspicion 
of fraud and so consistent and probable 
as to leave no occasion for doubt of its trath.” 

This case has been followed by this 
Board ina more recent case, Diwakar v, 
Chandan Lal (3), and it has next to be seen 
whether the evidence for the defendants 
is of this unimpeachable character, 

It will be convenient in the first pleca 
to deal with the documentary evidence in 
eupport of the first defendant's adoption in 
1903, which proves on examination tobe ex- 
ceedingly meagre. Exhibit O is a sale- 
deed, of the 27th April, 1909, for Rs. 46, of 
a emall share in certain land in favour of 


@ Oe rare 287; 12 E. R. 489. 

(3) 39 Ind. Cas. 6; 44 O. 201 at p. 208: 18 Bom. L. R. 
Pe, owe S L. T. 6:5 L. W. 103; asin 
M. W.N. 50; 21 O. W. N. 314; 32M. L. J. 636: 
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Shri Gopinath Thakur, the village god, - 
“through Mariatdar Padmalav Achariva, 
minor, represented by father and guardian, 
Abhimanyu Achariys.” Why the sale-deed 
to the god should have been effected in the 
name of the first defendant, who, as appears 
from the next document, was then five 
yeers old, rather than in the name of bis 
grandfather Narsingh, the shebtat of the 
deity, is Lot explained, and the sale-deed, 
which was registered though it did not 
require registration, has every appearance 
of having been given this form of the ex- 
press purpose of supporting the alleged 
adoption, 

Itis not shown that Abhimanyu knew 
anything aboutit, and the fact that at the 
subsequent revenue settlement the first 
defendant appeared in the register as owner 
of the share, and that the public had the 
fullest opportunity of inspecting the register 
at several stages, does not render it pro- 
bable that any of the people in the village 
noticed itorthat if they did they would 
have ventured or cared to interfere in tne 
internal affairs of one of the leading fami- 
lies in the village, ` 

Exhibit O isa deed of sale of the same 
year for Rs. 200 of an eight pies share in cer- 
tain landsin favour of the firet defendant, 
described as “Babu Padmalav Achariya, aged 
five years, son of Babu Abhimanyu Achari- 
ya,” andof Dinabandhu Misra, the family 
purchit or priest. Here again itis not shown 
that Abhimanyu knew the property had been 
purchased in the name of the boy Padmalav, 
nor is it explained why it was so purchased. 
In their Lordships’ opinion it cannot be 
inferred from these documents that 
Abhimanyu knew that Padmalav was being 
put forward as his adopted son. 

After Abhimanyu’s death in 1915 there 
was a suit about this property dealt with in 
Ex. O, anda written statement was filed by 
Padmalav, the minor first defendant, which 
purports to be signed by the plaintiff as his 
mother and guardian, butshe denies her 
signature, and there is no evidence that she 
in fact signed it or that it was explained to 
her. 

Narsingh died in November, 1914, and the 
plaintifi’scase is that not long before his 
death he effected an amicab'e partition 
between Abhimanyu and Udaya. Abhi- 
manyu, she says, denied Udaya’s adoption, 
but ultimately for the sake of peace and to 
avoid litigation consented to his taking a 
one-fourth share, and she has framed her 
suit accordingly. The Subordinate Judge 
found the separation not proved, but the 
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ing land, will dispense with the necessity of produc- 
ihg the memorandum of the terms of the contract 
signed by the party to be charged,which is required by 
5, 4ofStatute of Frauds. It did not decide any new 
principle. [p. 765, col. 1.] : 

The true ground of the doctrine of part performance 
is that if the Court founda man in occupation of land, 
or doing such acts with regard to it as would prima 
facie make him liable at law to an action of trespass, 
the Court would ‘hold that there was strong evidence 
that a contract existed, and would therefore, allow 
verbal evidence to be given to showthe real circum- 


stances under which possession was taken. [p. 765, 


col. 2, 

i MA of part performance should not be un- 
warrantably extended. [p. 765, col. 1.] 

Maddison v. Alderson (1), Walsh v. Lonsdale (2), 
Gregory v. Mighell (3), Ramsden v. Dyson (4), Mahomed 
Musa v. Aghore Kumar Ganguli (7) and Malraju 
Lakshmi Venkayyamma v. Venkata Narasinha Appa 
Rao (8), explained. 


Messrs. A. M. Dunne, K. C., and B, Dube, i 


for the Appellant. 
_ Mr. W. Wallach, for the Respondent. 
JUDGMENT. 

Lord Russell of Killowen—By 
this suit the appellant sought to recover 
possession of a parcel of land from the 
responient, upon an allegation that the 
respondent was a monthly tenant at will 
thereof, whose tenancy had been effectively 
determined before suit. 

The action was tried in the Court of the 
Munsif of Sealdah. He found, in favour 
of the appellant, that a notice to quit had 
been duly served; but he also found, in 
fevour of the respondent upon other issues, 
that the respondent was a permanent tenaht, 
and dismissed the suit. An appeal to the 
District Judge was dismissed, 

The relavant facts as found in both these 
Gourts may be shortly stated. 

In 1913-a verbal egreement was made 
between the appellant and respondent, for 
the grant to the respondent by the appel- 
lant of a permanent lease of a small parcel 
of land at a total rent of Rs. €0 per month, 
In anticipation of the execution of the lease, 
the respondent was let into possession in 
June, 1913, and shortly thereafter he erected 
certain structures on the land with the 
knowledge aud approval of the appellant. 
At some time in the course of the year 1914 
the parties scem to have agreed that the 
lease should be a lease for five years, 
renewable at the end of every period of 
five years. No lease was evar executed. 
but in October, 1922, the appellant served 


_ upon the respondent a notice to quit, assert- . 
“ing tbat he was a monthly tenant, 


and 
requiring the premises to be vacatsd by 
the Ist November, 1922. This not being 


“done, the suit was instituted in the month’ er | 
. , “& lease of immoveable property from year to 


of April, 1973, 
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An appeal was preferred to the High 
Court of Judicature at Fort William in 
Bengal, which remitted the case to the 
District Judge in order to obtain findings 
of fact on two points, viz.: (1) when the 
respondent had notices that performance of 
the verbal agreement of 1913 was refused by 
the appellant, and (2) whether the structures 
which the respondent erected on the land 
shortly after 1913, involved such an outlayof 
moncy as would reasonably strike the appel- 
lant as being an assertion of 2 permanent 
right in the land on the part of the respond- 
ant, or as would reasonably call for objec- 
tion from a landlord who never intended to 
grant a permanent lease. 


The District Judge duly returned his 
findings to the High Oourt and found 
(1) that the respondent had in Dacember, 
1918, a definite refusal in clear terms on. 
the part of the appellant, to perform the 
terms of the verbal agreement of 1913, that 
the present suit. was not instituted within 
three years of that notice, and that the 
respondent’s claim for specific performance: 
was barred in view of Art. 113 of Sch. I of 
the Limitation Act, and (2) that the respond- 
ent erected on the land a godown at a cost 
of between Rs. 10,000 and Rs. 12,000, that 
the appellant was aware that this building 
had been constructed, that he must have 
realised that the respondent would not have 
constructed the building on the land unless 
he was assured of the possession of a 
permanent right in it, and that if the appel- 
lant had not intended to grant a permanent 
lease of the land it might reasonably be 
expected that he would have objected to 
the construction ofsuch a building, 

The High Court then proceeded with the 
hearing of the appeal, and on the 18th Janu- 
ary, 1928, made an order dismissing it 
with costs, 

Before considering the grounds upon 
which the various Courts have refused relief 
to the appellant, ii appears advisable to 
call attention to the fact that the appellant 
is the legel owner of the land; and as 
such he is entitled to possession thereof 
subject only to such right (if any) to enjoy 
it as may have been conferred upon the 
respondent by virtue of the verbal agree- 
ment, either alone or in conjunction with 
the other facts in the case. 

Now it is clear that the verbal agreement 
alone could confer upon the respondent no 
such right. By s. 107 of the Transfer of Prop- 

erty Act, 1882, it is expressly enacted that 
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year, or for any term exceeding one year; 
or reserving & yearly rent, can be made 
only by registered instrument, All other 
leases of immoveable property may be made 
either by an instrument or by oral agree- 
ment.” This amountsto a:statutory pro- 
hibition of the creation of sucha right as 
is claimed here by the respondent, other- 
wise than by a registered instrument. No 
registered instrument exists, therefore, 
the respondent can have no such right as 
he claims unless he can establish it by 
some means operating independently and 
in violation of the Statute. 

The Oourta in India held that he had 
established the right to enjoy the property 
as a permanent tenant upon grounds 
which their Lordships now proceed to 
examine, 

The Munsif held that by means of the equit- 
able doctrine of part performance, the case 
was taken out of the provisions of the 
. Transfer of Property Act,even if the respond- 
ents right to sue for spscific performance 
was barred. He held, however, that the re- 
spondent’s right to sue was not barred and 
that his rights and liabilities were the same 
as they would have beenifa lease had in fact 
been executed and registered, That, ag 
their Lordships understand it, is the basis 
of his judgment; but he added a general 
statement, without entering into detail, 
that the appellant’s claim was “barred by 
principles of waivar, estoppel and asquiese- 
ence.” 

The District Judge stated the question 
for decision as being, whether the equit- 
able doctrine of part performance could 
override the provisions of the statutory Jaw, 
He held that various decisions of the Courts 
in India had established that where there 
was a concluded agreement followed by 
part performance, the English equitable 
doctrine of part performance would apply 
even if the requirements of the Transfer of 
Property Act bad not been fulfilled, and 
even if the right to sue for specific per- 
formance of the contract had become 
barred. 

In the High Oourt the principal judg- 
ment ‘was delivered. by Mukerji, J. The 
other learned Judge (Graham, J.) agreed 
that the appeal failed, although the result 
would be the creation of a permanent 
lease without any registered instrument, 

Mukerji, J.,in bis judgment, starts with 
the proposition that the respondent, not 
having obtained a lease in the. form of a 
registered instrument could only resist 
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ejectment if the case fell within some 
principle of equity. 

He held that the case (being one in which 
an oral agreement and possession on the 
footing of it had been established) fell 
within what he calls the principle of 
Maddison v. Alderson (1) by virtue of which 
“it must be held that the defendant is 
holding under a permanent lease which 
the plaintiff agreed to grant- him and which 
equity will regard as having been so grant- 
ed.” He apparently realised that it might 
well be doubted, whether such a doctrine 
could be applied or could operate in cases 
where Statute Law required the existence of 
a registered document as an essential for 


, the creation of the title which the respond- 


ent claimed. In his opinion, however, the 
language used bythis Board in two cases 
to which reference will be made hereafter, 
was wide enough to remove any such doubt. 
He held that, while the respondent had no 
valid title as lessee in the absence ofa 
registered instrument, and had cnly such 
title as possession might confer, yet the 
appellant could not displace that possessory 
title by reason of the equities arising out of 
the executed contract. 

The learned Judge then discussed “the 
doctrine enunciated in the cases of which 
Walsh v. Lonsaale (2) is the type.” This, 
he held, had no application to the present 
case, because the respondent's right to eue 
upon the verbal contract was barred. 

Finally, he held that the czsə also fell 
well within whathe called “the doctrine of 
equitable estoppel laid down in Gregory v. 
alighell (3) as explained in the case of 
Ramsden v.. Dyson (4). He quotes verbatim 
the two principles stated by Lord Kings- 
down in Ramsden v, Dyson (4) and says that 
“the findings of the Oourt below, such as 
they are now, clearly bring the case within 
the first of the aforesaid. two principles.” 
The reference to the findings “as they are 
now” would seem to include particularly 
the detailed finding as to the character of 
the structures erected on the land, 

Their Lordships cannot help feeling that 
some confusion of thought has prevailed 
in the Courts below in regard to the facts 
of this case, and the application of the 
authorities to those facts. 

1) (1883) App. Cas. 467; 52L.J,Q. B. 737; 49 L. 
T. 303; 31 W. R. 820; 47 J. P. 821. x 

(2) (1882) 21 Ch.D:9; 52 L. 3. Ch.2; 46 L, T. 858; 
31 W.R 109. 

a (1811) 18 Ves. Jur. 328;11 R. R. 207; 34 E. R 


1. | : 
got) (1866) 1 H. L, 129; 12 Jur, (N s.) 506; 14 W.R. 
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This is no cass of money being expended 
by the respondent in any mistaken belief 
as to his legal rights, or of the appellant 
knowing of the existence of any such 
mistaken belief, or encouraging. the re- 
spondent by abstaining from seserting a 
right inconsistent with the acts of the 
respondent. Observe the true. facts. In 
1913 the respondent obtained a verbal 
agreement for the grant of a perpetual 
lease, under which agreement he could 
have sued for .and obtained and re- 
gistered an instrument creating his title 
to enjoy the property in perpetuity. 
That agreement continued to be enforceable 
against the appellant until the month of 
December, 1921. The structures were erect- 
ed on the land many years before that 


date, and they were erected not in aby. 


mistaken belief by the respondent of his 
rights in regard to the land, but in as- 
sertion of rights which he correctly be- 

| lieved to be his: not by reason of any 
encouragement or abstention on the part of 
the appellant, but by reason of the agree- 
ment which he was then entitled to enforce 
against the appellants. 

In these circumstances, how can “the 
case of Maddison v. Alderson (1)” assist the 
respondent? That case decided no new 
principle. It decided nothing except that 
upon the facts there proved, there was no 
part performance of a verbal contract 
sufficient to take the case out ofs,4 of the 
Statute of Frauds. It is only one of many 
cases which deals with the English eguit- 
able doctrine by which part perform: 
ance of verbal contracts concerning 
land, will dispense with the necessity of 
producing the memorandum of the terms 
of the contract signed by the party to be 
charged, which isrequired bys. 4 of the 
Statute of Frauds. 

It is well-settled that the Statute of 
Frauds only affects the right to sue on the 
contract. The contract subsists notwith- 
standing the absence of any signed me- 
morandum. The Courts of Equity in 
England, however, have decided that once 
the making ofthe contract has been estab- 
lished by the part performance of it, one 
of the parties to it shall not be permitted 
to use the Statute of Frauds as .an instru- 
ment of fraud. These decisions have been 
described as “bold decisions on the words 
-of the Statute,” and the doctrine as of a 
nature “not to be unwarrantably extended” 
see Britain v. Rossiter (5).] | 


~ (5) (1894) 11 Q. B. D. 123 at pp 129 & 133; 48 L, J. 
Ex, 362; 40 L, T. 240; 27 W, R. 482, ` 
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The basis of the doctriné of part per- 


formance has been stated in various ways. 


Cotton, L.J., in Britain v, Rossiter (5) states 
it thus: 

“The true ground ..is that if the Court 
found a man in occupation of land, or 
doing such acts with regard to it as would 
prima facie make him liable at law to an 
action of trespass, the Oourt would hold 
that there was strong evidence that a con- 
tract existed, and would therefore, allow 
verbal evidence to be given to show the 
real circumstances under which posses- 
sion was taken.” 

Any relief granted or protection afforded 
to the person in possession. will be founded 
on the contract; but the fact of part per- 
formance renders unnecessary the protec- 
tion provided by the Statute, inits require- 
ment of a memorandum of the terms 
signed by the party to be charged. It 
was stated in Maddison v, Alderson (1) that 
the equitable doctrine of part performance 
did not rest upon the view that equity will 
relieve against a public Statute in cases 
which fall within it; but, as Lord Selborne 
expressed it, the Statute of Frauds only 
contemplates the case of a person being 
charged upon thecontract only; it has not 
in view the case of a person being charged 
upon the contract, coupled with acts done in 
pursuance of the contract. 

Whether an English equitable doctrine 
should in any case be applied so as to 
modify the effect ofan Indian Statute may 
well be doubted; but that an English 
equitable doctrine affecting the provisions . 
of an English Statute relating to the right 
to sue upon a contract, should be applied 
by analogy to such a Statute as the Transfer 
of Property Act and with such a result 
as to create without any writing an interest 
which the Statute says can only be created 
by means of a -registered instrument, ap- 
pears to their Lordships, in the absence of 
some binding authority to that effect, to 
be impossible. Whether any such authori- 
ty exists will be considered later. 

Their Lordships find themselves in 
agreement with the High Court in the 
view that Walsh v. Lonsdale (2) has no 
application to this case, owing to the fact 
that the respondent’s right to enforce the 
verbal contract had been barred long 
before the commencement of the present 
suit. The respondent was not ina position 


to obtain specific performance of the agree- 


ment for a leass from the same Court and 


“at the same time as the relief claimed in 


this action, Had he beenso entitled, the 
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position would be very different, for then 
the respondent could claim to have executed 
in his fayour by the appellant an instru- 
ment in writing which he could duly have 
registered, the appellant’s ejectment action 
being stayed in the meantime. In these 
circumstances the respondent would obtain 
complete protection, but consistently with 
and not in violation of the provisions of 
the Indian Statute, 

There remains for consideration the other 
ground upon which the High Court based 
its decision, viz, that the:case fell within 
the doctrine of equitable estoppel laid 
down in Gregory v, Mighell (3) as explained 
in the first principle stated by Lord 
Kingsdown in Ramsden v. Dyson (4), It 
appears to their Lordships that in this 
regard there has been some misapprehen- 
sion. 
Kingsdown is as follows:— 


“If a man under a verbal agreement 
with alandlord for a certain interest in 
land, or what amounts tothe same thing, 
under an expectation, created or encourag- 


ed by the landlord that he shall have a. 


. Certain interest, takes possession of such 
land with the consent of the landlord and 
upon the faith of such promise or expecta- 
tion, withthe knowledge of the landlord 
and without objection by him, lays out 
money upon the land, a Oourt of Equity 
will compel the landlord to give effect 
to such promise or expectation. This was 
the principle of the decision in Gregory v. 
Mighell (3), and, as I conceive it,is open to 
. no doubt,” 


It will be noticed that Lord Kingsdown 
is dealing with the case of express verbal 
contract or something “which amounts .to 
the same thing.” He nowhere puts the 
case of estoppel; the word is not mentioned. 
He would appear to be dealing simply 
with the equitable docirine of part perform- 
ance. His reference to Gregory v. Mighell 
(3) confirms thie view, for that case was simp- 
ly an earlier instance of the application 
of the doctrine. In that case a bill for 
specific performance of a verbal agreement 
for the grantof 8 lease had been filed by a 
pereon in possession of the land. The 
Statute of Frauds wes pleaded; but it was 
held that the possession being referable 
to the verbal agreement, there was part 
performance, and the Statute of Frauds 
affording in the circumstances no defence, 
specific performance was decreed. That 
ia the wholedecision in Gregory v. Mighell (3). 

Reference is made by the learned Judge 
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tothe case of Forbes v, Ralli (6) before 
this Board, but that decision was based 
upon an estoppel grounded upon a state- 
ment of fact. It was acase in which: the 
plaintiff in ejectment was held estopped 
under s. 115 of the Indian Evidence Act, 
1872, from denying that a certain register: 
ed written agreement was an agreement: 
for a pormanent tenancy. {ít is obviously 


- no authority to assist the respondent here, 


Even if Lord Kingsdowa’s language was 
intended to cover something beyond the 
equitable doctrine of pert performance in 
relation to the Statute of Frauds, and was 
intended to refer to circumstances in which 
a Court of Equity will enforce a title to land 
against the person who at law is the owner 
thereof, the title must, nevertheless, in their 
Lordships’ view, be based either upon 
contract, express or implied, or upon some 
statement of fact grounding an estoppel. 

Their Lordships have already indicated 
their opinion that no act was done by the 
respondent otherwise than under the verbal 
contract which was then enforceable at his 
suit. No circumstances exist from which 
any other contract by the appellant can be 
implied, and as to estoppel there is no trace 
of any statement by him upon which any 
estoppel can be grounded. 

In truth this case, when the true facts are 
appreciated, is simple enough. The acts of 
the respondent are all referable toa verbal 
contract, which was enforceable against the 
appellant at the time when the respondent's 
expenditure was incurred, and for long 
afterwards. Unfortunately for the respond- 
ent, he allowed his right to enforce his 
contract to become barred, with the result 
that he can only resist the appsllant’s claim 
to possession by seeking to establish a title, 
the acquisition of which is forbidden by the 
Statute. The Statute disables him from 
contesting the appellant’s right to posses- 
sion. 

Their Lordships think it unnecessary to 
discuss the numerous decisions of Courts 
in India which are referred toin the judg- 
ments and which were much discussed before 
the Board. They indicate cor/flicting views 
upon the questions which arise for decision 
here for the first time, It will, their Lordships 
think, be sufficient to consider the two cases 
before this Board in which, according to 
the High Oourt, language was used indicat- 


(6) 87 Ind. Cas. 318; 521 A. 178;23 A. L. J. 548; 6 
P. L. T. 404; 27 Bom. L. R. 860; A. I. R. 1925 P.O. 146; 
49 M. L. J 48: 41 O. L. J. 543; L. R. 6A.(P, C.) 119; 
(1925) M. W. N. 453; 4 Pat, 707; 300. W, N, 49; 2 Q. 
W. N, 514 (P.O) 


cA 
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ing that the respondent in the present case 
should be treated as a person having the 
rights which he would have enjoyed if the 


promised lease had: been executed and ` 


registered, The cases referred to are 
Mahomed Musa v. Aghore Kumar Ganguli 
(7) and Malraju Lakshmi Venkayamma y. 
Venkata Narasinha Appa Rao (8). 

Neither of these cases, as a decision, 
affects the case now under consideration by 
the Board. The matter which was relied 
upon by the respondent consisted of certain 
obiter dicta in the course of which English 

‘doctrines of equity were described in terms 


of the Law of Scotland and stated to be 


applicable in India. 

In the former’ case the appeal was dis- 
missed upon the grounds that a contract to 
convey had been made and that at the relev- 
ant date no written conveyance was required, 
the Transfer of Property Act, 1887, not 
having been passed. 

In the latter case the decision rested 
entirely on the fect that a valid contract had 
been made and was enforceable by the appel- 
lant. : 

In each case, however, the judgment 
contains statements to the effect tbat even 
if the contract in question had been incom- 
plete, the acts of the parties had been such 
that equity would in some way have bound 
the parties. Their Lordships do not under- 
stand these dicta to mean more than that 
equity may hold people bound by a contract 
which, though deficient,in some require- 
ment as to form, is nevertheless an existing 
contract. Equity does this, as before stated, 
in the case of a verbal contract for the sale 
of land which has been partly performed. 

‘Their Lordships do not understand the 
dicta to mean that equity will hold people 
bound as if a contract existed, where no 

‘contract was in fact made; nor do they 
understand them to mean that equity can 
override the provisions of a Statute and 
(where no registered document exists and 
no'registrable document can be procured) 
confer upon 8 person a right which the 
Statute enacts shall be conferred only by a 
registered instrument, 

In their Lordships’ opinion, the doubt 
entertained by Mukerji, J., whether the 
equitable doctrine whicn he thought was 
applicable, could operate so as to nullify the 

(1) 28 Ind. Oas 930;42 I. A. 1; (1915) M. W. N. 621; 
17 Bom. L. R. 420; 21 C. L. J. 231; 13 A. L. J. 229; 42 
Q. 801; 28 M L. J. 548; 19 O. W. N. 250 (P.O). 


(8) 34 Ind. Cas. 921; 43I A. 138; 20 O. W. N. 1054; 
14 A. L. J. 797; 31 M. L. J. 58; (1916) 2 M. W. N. 23; 


20 M. L. 'T.137;4L. W. 58; 18 Bom; L. R. 651; 39 M, 
| 509; 24.0, L, J. 279 (P. O). 
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statutory requirement of a registered instru- 
ment, was justified. 

Their Lordships cannot find that the facts 
of this case raise any equity in favour of 
the respondent, Evenif any such equity 
was established, their Lordships are of 
opinion that it could not operate to nullify 
the provisions of tha Indian Code relating 
to property and transfers of property. 

For the reasons above given their Lord- 
ships are of opinion that this appeal should 
succeed. The decrees in the Courts below 
should beset asideand an order made for 
possession of the Jand in question. The 
case must be remitted to the Munsif to deal 
with the eighth issue on the footing of this 
judgment. The appsilant does not claim 
that the structures should remain on the 
land; the respondent must accordingly be 
at liberty to apply to the Court below 
either to fix a time within which he may 
enter and remove the structures, or to 
suspend the operation of the order fora 
sufficient time to enable him toefiect such 
removal. The respondent must pay the 
appellant’s costs in the Oourts below and of 
this appeal. Their Lordships will humbly 
advise His Majesty accordingly. 

Appeal allowed, 


A. 
Solicitors for the Appellant:—Messrs, 
Walkins and Hunter. i 


Solicitor for the Respondent:—Mr, H, S, 
L; Polak, 


PRIVY COUNCIL, 
APPEAL From TSE Ranaoon Hres Court, 
November 25, 1930. 
Present: —Lord Atkin, Lord Russell of 
_ Killowen and Sir John Wallis, 
Tan OFFICIAL REOHIVER— 
APPELLANT 
Versus 
P. L.K. M. R. M., OHETTYAR Fren—- 
RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. d8—~Fraudus 
lent transfer—Burden of proof of absence of con- 
sideration and bad faith—Registration Act (XVI of 
1908), s. 82—Presentation by authorised agent — 
Validity—Evidence to show that endorsement is wrong. 
admissibility of. i 

The onus of proving that a transfer is void under 
s. 53, Provincial Insolvency Act, is on the Official 
Receiver and not onthe transferee. [p. 770, col. 1.] 

Where a document is presented for registration by 
an agent not authorised by a power-of-attorney, the 
Registering Officer has no jurisdiction to register it or 
to endorse thereon a certificate unders. 60. But even 
if the endorsement purports to show an invalid 
presentation there is nothing in the Act to prevent 
a person from showing that the endorsement made by 
the Sub-Registrar was inaccurate, and proving the 
real facts. [p. 770, col, 2.] 
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Messrs. The Hon'ble Geoffrey Lawrence, K. 
C. and R, Leach, for the Appellant, 

Messrs. A, M. Dunne, K. C., and A. M. 
Talbot, for the Respondents. 

JUDGMENT. 

Lord Atkin.—This is an appeal from 
a judgment of the High Court of Rangoon 
“by which the Court on appeal from the 
District Judge in Bankruptcy reversed the 
` decision of the District Judge in a matter 
which arose in the separate bankruptcies 
| of aman named Maung Ba Than and his 
| wife, Ma Ngwe Tin, who were engaged in 
some kind of commercial enterprise (not 
very clearly defined) in Kyauktan. The 
husband and wife were separately adjudi- 
cated bankrupt on the 28th November, 1897, 


on the petition of a petitioning creditor, a- 


money-lender, who, in his petition, called 
attention to an alleged mortgage by the 
debtors in July of the same vear. Shortly 


afterwards the Official Receiver was 
appointed Receiver, and a subsequent 
epplication was made by the Official 


Receiver to declare fraudulent the mort- 
gagein question. The actual application 
was made under s. 53 of the Provincial 
Insolvency Act,1920, which provided that:— 

“Any transfer of property not beings 
“ transfor made before and in consideration 
of marriage or made in favour of a pur- 
' chaser or any encumberencer in good faith 
and for valuable consideration shall, if the 
transferor is adjudged insolvent, within 
two years after the date of the transfer be 
voidable as against the Receiver, and may 
be annulled by the Court. 

The attack was levelled on a mortgage 
which was duly registered and which was 
a mortgage by a deed of the 7th July, 1927, 
In that mortgage the two debtors reciting 
that they wish totepay all debts due to 
Ohettyar, borrow the principal sum of 
Rs, 30,000 from the present respondent, 
P.L, K.M. R. M. Ohetiyar, on a mortgage 
of their own properties. Then the pre- 
- mises are set out, which consist ofa certain 
‘number of acres of paddy land and some 
other land, and the mortgage recites that, 
if there be default with respect to payment 
they will be sold, and it winds up by say- 
ing: . “We the debtors agree to this and 
| agree to take a mortgage on the aforesaid 
properties.” The deed purported to be 
signed by five witnesses, and it was duly 
registered. It is endorsed by the Sub- 
Registrar as presented by Maung Ba Than, 
the male debtor, for P. L. K.M. R. M. 


` ttyar, È ` 
vite, Ne two ‘debtors that is, admitted 
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execution, and they. were duly identified, 
and the debtors duly admitted the receipt 
of the consideration. Now, when the case 
to annul this desd was heard, it was heard 
in the firstinstance by one District Judge, 
who was succeeded afterwards in the 
course of the hearing by the present Judge 
Mr, Baguley, who eventually decided the 
case. Their Lordships think there can be 
no doubt that on that hearing and, indeed, 
in their opinion throughout the hearing 
all the parties were of opinion that the 
onus was on the transferee, the mortgages, 
to show that the transaction was one within 
the words of the Act, “in good faith and 
for valuable consideration,” and asa result 
the mortgagee first called his witnesses, 
and he gave evidence himself. He called 
the attesting witnesses, and he produced 
his books, and he said that the debtora had 
had transactions with him for some time, 
that they had been indebted inasmuch 
as Rs. 25,000 borrowed at different times, 
and the money was still outstanding earlier 
in the year, but. that they had gradually 
paid off the whole sum that had been lent 
by him, andthat they desired to borrow 
Rs. 30,060 on mortgage, that he had assent- 
ed and that he had collected from different 
sources sufficient money to pay the 
Rs. 30,000, and, on 7th July the matter was 
carried out and the deed had been written 
bya writer. There was some discrepancy 
as to who had given the orders for writing 
this deed, but ithad been duly executed 
by the debtors and it had been attested 
by witnesses then and there. The debtors 
then were paid the consideration money, 
which had taken some time to collect, and 
the deed was afterwards: taken to be 
registered, and it was registered, and, in 
the meantime, it was taken to the office 
ofa person who was particularly chosen 
as being a respectable witness, he being 
the bailiff of the local District Court, and 
he witnessed it and the parties then pro- 
ceeded to registration. Then he produced 
his books, and his books showed that the 
transactions had taken place in the early 
part of the year, ashe enumerated them. 
The books showed the entryof this sum, 
and the creation of this mortgage-deed, and 
the books also showed the gradual accumu- 
lation of the money which was required for 
the purpose of paying the Rs, 30,000, and 
they also showed that the daily cash 
balance of the mortgagee on this particular 
day was, at the end of the day, depleted by 
practically precisely the amount he said he 
had advanced to the debtor, His case was 
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that, in addition to lending that money, 
when the parties returned from the registra- 
tion officer they asked him for afurther 
Rs. 10,000, which he gave them on a mere 
promissory note without any security, and 
this transaction was also entered in the 
books, The witnesses were cross-examined, 


` and there is no doubt that they gave 


conflicting statements as to who precisely 
was present at any given time, where each 
of the transactions took place. In 


- particular, the witnees, who was the bailiff 


and was named Ba On, gave evidence to 
the effect that, though he had attested the 
document it was then only broughtto him 
by the representative of the respondent 
and he asked him to attest it, and he duly 
did attest it without the presence of the two 
debtors and without having their signatures 
acknowledged, Go the trustworthy witness 
turned out to-beless worthy of trust than 
he had originally been reputed to be. 

Now the Receiver met this case by calling 
one witness only. He called -the writer of 
the deed, and the writer of tha deed contra- 
dicted two or thres of the respondents’ 
witnesses, because he said that he had 
written the deed in his own office or house, 
that he had been sent for by Ohettyar on the 
morning when it was eventually executed, 
and that he himself never had been to the 
office or seen it executed or seen any of the 
attesting witnesses, though some of the 
witnesses said he was there, 

The learned Judge, in consideration of all 
these circumstances, came to the conclusion 
that the circumstances were suspicious, 
and he atiached importance to the fact that 


there was this large sum bcrrowed at one - 


time, aod thatit was necessary to accumulate 
gradually sums sufficient to pay it, and he, 
not unnaturally, thought it was somewhat 
remarkable that, afterthe money had been 
borrowed and security provided, there was 
an unsecured loan of Rs. 10,000, and he 
attached considerable importance to the 
contradictions of the various witnesses of 
the facts stated in the agreements 
themselves, and he came to the conclusion 
that the defendants had not made out the 
casa which they ought to have made out, 
and had not established that this wasa 
bona fide transaction and one for values, 

Now thera are, no doubt,some remarkable 
circumstances in this case, and the witnesses 
also contradict one another to some extent; 
but it doee not appear to their Lordships 
that, even assuming the onus to be where 
the learned District Judge places it, he 
was right in coming to the conclusion that 
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the respondants did not discharge the onus 
that was upon them. The facts appear to 
be overwhelming that here there was areal 
transaction. The Oheity, the man that is 
who was in charge ofthe transaction, was 
the manager of the business, and could not 
be suggested to be the principal. He had 
duly recorded in the books, which were not 
challenged, a number of transactions, all of 
which bore out his story. He entered up 
the facts of the case, and he had shown in 
the books that he had advanced the money 
and he also showed in the books that he 
had borrowed money, obviously for the 
express purpose of being able to lend it to 
the debtors, and there was no affirmative 
evidence to the contrary, though no doubt 
some inference could be drawn from the 
fact that the witnesses had to some extent 
contradicted themselves. But the substance 
of the case is that no plausible method of 
carrying out the fraud, no plausible motive 
for such a fraud, was ever really put before 
the District Judge at all, and, indeed, it has 
not been put before their Lordships, and at 
the present moment itis not explained how 
it could be that these debtors, if they were 
minded to enter into a transaction which 
was not a bona fide one, should approach 
the manager of the branch business and 
induce him to enter into a series of forged 
entries in his books, because for every one 
ofthem he would eventually have to account 
to his principal. 

That appears to their Lordships to be the 
substance of the case, and so regarding it 
their Lordships haveno doubt that this 
transaction was a transaction which was 
proved to repressnt that which it purported 
to be —that is, the transaction of a real mort- 
gage. 

The case came before the High Oourt, 
and they took the view that their Lordships 
have expressed, Their Lordships cannot 
help feeling that perhaps in the High 
Uourt they expressed themselves rather too 
lightly in respect of the difficulties which 
the District Judge obviously had to deal 
with on the facts; in the result, however, 
their Lordships are of opinion that Mr. 
Justice Heald, who gave the judgment of 
the Gourt, took the right view of the trans» 
action, and that it ought to have been treated 
by the trial Judge as a genuine transaction 
for value. 

So far the case has bean dealt with on the 
footing that the onus was ia fact on the 
was on 
before the High Oourt in Rangoon the 
matter of onus has been decided in a case 
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in which the judgment was delivered by this 
Board onthe 29th July of this year, the 
case of an appeal from the Supreme Court 
of the Straits Settlements entitled The 
Official Assignee of the Estate of Cheah Soo 
Tuan against Khoo Saw Cheow, That case 
arose on 8. 50 of Ordinance No, XLIV as to 
bankruptcy, which appears to be.in the 
same terms in substance’ as s.53o0f the 
Provincial Insolvency Act. The material 
words as cited in the judgment are:—“‘Any 
settlement of property not being......... a 
settlement meade in favour of a pur- 
chaser... io good faith and for valuable 
consideration ...shall if the settlor bə- 
comes bankrupt within two years after the 
date of this vettlement be absolutely void 
as against the Official Assignee.” The 
decision of the Board in that case was 
that the Judge had come to the wrong 
construction of 8.50 by throwing the onus 
on the transferee, Only one passage from 
the judgment of the Board need be 
Tead:— 

“Their Lordships are of opinion (1) that 
the trial Judge was wrong in his construc- 
tion of s, 50 of the Ordinance; (2) that there 
was nothing in the admitted facts to shift 
the onus of proof to the respondent.” 

Their Lordships, therefore, feel bound to 
State thatthe view taken in the Distict 
Oourt in this case as to the burden of proof 
was wrong. The onus was wrongly laid on 
the respondents; it was on the Official Re- 
ceiver. It, therefore, follows that the deci- 
sion given by the High Oourt was a fortiori 
correct, because it seems obvious that, if the 
onus wason the Official Receiver,-he had 
not discharged the burden that was upon 
him. 

‘At an earlier stage the petitioning credi- 
tor had petitionea the Court disputing the 
proof of the respondents on the ground that 


“the moitgage and promissory notes were 


fraudulent and without consideration. It 
is clear this petition was never the subject 
of any separate determination by the Court. 
It is obviously disposed of by the findings 
on the Official Receiver’s petition, 

Now the only otner point that arises ia a 
point that was raised on the Registration 
Act. Their Lordships have alreaay ‘called 
attention to the fact that the endorsement 
by the Sub-Registrar upon the’ document 
recites that the document was presented 
for registration at 11 o'clock in the iore- 
noon on the 7th day of July Section 32 
of the Registration Act provides that:— 

“Every document to be registered under 


‘this Act, whether such registration be com- 
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pulsory or- optional, shall be presented at 
the proper registration office: (a) by some. 
person executing or claiming under the 
same, or in the case of a copy of a „decree 
or order, claiming under the decree or order, 
or (6) by the representative or assign of 
such person, or (c) by the agent of such 
person, representative or aasgin, duly 
authorised by power-of-attorney executed 
and authenticated in manner hereinafter 
mentioned.” 

It has been decided by this Board in. 
Jambu Parshad v. Muhammad Aftab Ali 
Khan (1) on appeal from the High Oourt 
at Allahabad that, where a document is 
presented for registration by an agent not 
authorised by a power-of-attorney, the re- 
gistering officer has no jurisdiction to re- 
gister it or to endorse thereon a certificate 
under 8, 60, and the point is made that the 
endorsement shows that when the debtor 
presented this document for registration, 
he purported to act as agent; but, inasmuch 
as he did not prove that he had a power- 
of-attorney authorising him to act for the 
mortgagees, the registration is bad under the 
decision above cited. Now it may be that 
one answer might be that there is no 
evidence in this case to show that the agent 
had no power-of-attorney, but, on the ques- 
tion.ofthe person on whom the onus is in 
sucha matter as that, their Lordships do 
not express any final opinion, except to say 
that, if the onus were on the Official Re- 
ceiver in that matter, obviously he has not 
discharged it; but in this particular case 
there seems to be a simple answer, and that 
is this: the Sub-Ragistrar was called asa 
witness, and in cross-examination he said 
the document was presented to him by the 
debtor, and he said he wanted it registered. 
Now if that is so it would appear this do- 
cument was duly presented for registration 
in accordance with s 32 of the Registration 
Act by some person executing the same, and 
that the registration is entirely in order, and 
that the learned District Judge who decid- - 
ed this part of the case was quite rigat in 
the view he took. Evenifthe endorsement 
purported toshow an invalid presentation 
there is nothing in the Act to prevent a 
person from showing that the enaorsement 
made by the Sub-Registrar was inaccurate, 
and proving the real facts, 

li tollows, therefore, with regard to this 
difficulty the point turns out to be a bad 


(1) 28 Ind. Cas. 422; 42 I. A. 22; 19 O. W.N 282; 13 
A. L. J. 129; 17 M. L. T. 148; 210. L. J. 218; 2 L. W. 
277; 37 A. 49; 28 M. L. J. 577; 17 Bom. L. R. 413; (1915) 
M. W. N, 592 (P. 0). ; 
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one, and there is no objection to be made on 
e that footing. 

Therefore, in their Lordships’ judgment 
the appaal fails, and their Lordships wiil 
humbly so advise His Majesty. The 
appellant must . pay the costs of this 
appeal, | 

A. Appeal dismissed. 

Solicitors for the Appellant:—Mesers. 
Cutler, Allingham & Ford. i : 

Solicitors for the R3spondents:—Meesrs. 
Bramall & Bramall. 


, PRIVY COUNCIL. 
APPEL, F204 THE SUPRE 4E Court or New 
Sours WaLE3 (IN ADMIRALTY), 
January 26, L!31, 
Present:—Lord Merrivale Lord Atkin 
and Lord Russell of Killowen. 
Nautical Assessors:—Admiral Sir R, Nelson 
Ommanney, K. B. E, and Commander 
'L. W. Bayldon, R N. R. 
Tus UNITED STATES SHIPPING 
BOARD—APPELLANTS 
versus 


Tag SHIP “St. ALBANS"—RasponpEnts. 

Evidence—Photographs—Opinions of skilled witnes- 
ses—Judicial notice of matters within common know- 
ledge—Photographic picture of landscape—Evidentiary 
value—Shipping—Collision—Effect of regulations. 

The uses for which, upon mere production of 
them, photographs can be accepted as means of proof 
ofmattersof fast require careful delimitation. [p. 
775, col.,2.] 

-A photographic picture cannot be relied upon as 
proof in itself of the dimensions of the depicted 
object or objects, and cannot be made properly 
available to establish the relative proportions of such 
objects except by evidence of personal knowledge or 
scientific experience to demonstrate accurately the 
facts sought tobe established. [ibid.] 

Reg. v. United Kingdom Electric Telegraph Co. (1) 
and Hindson v. Ashby (2), referred to. 

The opinion and conclusion of a skilled person on 
proved facts are receivable inevidence, provided the 
witness has made a special study of the subject or 
acquired a special experience therein. The question 
in such casesis whether the witness is skilled, 
whether he has adequate knowledge. [ibid.] 

ase v. Chadd (3) and Reg. v. Silverlock (4), refer- 
red to. < $ 

Evidence of the sourcesof common knowledge, if 
not of its extent, may perhaps be obtained by re- 
ference to acyclopadia and the lists of text-books 
there to be found. Detailed information supplied 
from such sources requires usually to be established 
by experts. [p. 776, col. 1] 

That the extent to which and the processes by which 
an accurate topographic plan can be produced from a 
pictorial delineation of a scene are matters of common 
knowledge could hardly be said, though such ques- 
tions have long occupied the attention of men of 
science. [ibid.] . 

Two pre-requisites for the conversion of a photo- 
graphed picture of a landscape intoa map or plan— 
after ascartainment of the viewpoint of the photo- 
grapher—are said to be proof that the lens used had 
been accurately corrected to yield whatis known as 
a flat field and knowledge of the angle to the horizon- 
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tal plane at which the camera was held.[p. 776, col. 1J 

The effect of the various Regulations for Prevent- 
ing Collisions at Sea, whieh control navigation of 
vessels passing in a narrow channel and decide as 
between approaching vessels which is the “give way” 
ship, depend upon conclusions of fact as to the extent 
and bounds of the narrow channel to which the 
relevant Regulation is to be applied and as to the re- 
lative movements of the ships before the collision. 
lp. 777,col. 1.) - 

JUDGMENT. 

Lord Merrivale.—The appellants, 
the United States Shipping Board, ara 
owners of the “Orown Oity,” a steel screw 
motor-ship of 5,428 tons gross register, and 
426 feet in length, which on the 22nd 
October, 1927, found herself in collision 
with the defendants steel single screw 
steamship “St. Albans,” a vessel of 4,118 
tons gross register and 367 feet in length, 
in Sydney Harbour near to Bradley Head, 
where is found the turning point and place 
of passing of the traffic into and out of the 
Harbour. The “Orown Oity” was outward 
bound for Melbourne from Wooloomooloo 
Bay within the Harbour. The “St. Albans" 
was inward bound from Japan, | 

In its actual incidents the collision, 
which took place in broad daylight, 
was of an ordinary kind involving sim- 
ple questions to be determined upon the 
usual conflict of evidence as to the exact 
place of the casualty and the course and 
management cf the ships. The proceedings 
in the litigation have been of an unusual 
kind. Under the provisions of the law 
locally applicable a Oommonwealth Court 
of Inguiry was held, presently after the 
collision, whereat both parties now in litiga- 
tion were represented by Counsel, Follow- 
ing on the enquiry the now appellanta 
brought their action in the Supreme Oourt 
of New South Wales (in Admiralty) alleg- 
ing the respondents by their servants to 
have been to blame for the collision. After 
preliminary acts had been filed the parties 
agreed that acticn should be tried on tha 
evidence given at the inquiry. Respond- 
ents, however, called at the hearing before 
the Ohief Justice of New South Wales a 
surveyor to explain certain photographs, 
hereafter mentioned at lengtb, which had 
been produced by one of the witnesses at 
the inquiry. Then the troubles of the 
parties as to procedure commenced. 

Before the Court of Appeal the respond. 
ents obtained leave to call further evidence, 
and in fact called three land surveyors wha 
gave evidence which they stated to be 
proof of ficts demonstrated by or demons 
strable upon the photographs. On the 
strength ofthis additional testimony, the 
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finding of the Trial Judge in favour of the 
appellanis was. reversed. What is mainly 


ip question here is the admissibility of- 


. this evidence, and if it be received, its prop- 


: . about 


a 


* the collision the “Orown Oity” 
“`. reached her turning point, and on the other 
< “hand the “St. Albans,” 
= West 
: had had the lighthouse abeam, and had 


speed of the “St Albans” 


er effect in the determination of the ques- 
tion of liability for the collision. 

The nature of the additional proof receiv- 
ed in the Court of Appeal and its value as 
evidence raise questions of law and practice 
of some general importance. 


` To make the main facta of the collision 
intelligible the courses of the two ships 
need to be apprecia'ed. 

The usual couree of sn outward bound 
vessel, upon rounding Garden Ieland, which 
lies eastward of Wooloomooloo Bay, is to 
get upon a heading of $°—that is E. 5° S. 
—and on that course to progeed across the 
Harbour until Bradley Head Lighthouse is 
about abeam, and then under a starboard 
helm to steam out on a northward and 
eastward course towards the Sound (by 
West Channel or Hast Channel). 


“ On the occasion in question the course of - 


the “Crown Oity” outward bound from 
Wooloomooloo Bay and that of the “St, 
Albans” inward by way of West Channel 
to Wooloomooloo Bay brought them at 
the same time to the immediate 
vicinity of the Head, At the moment of 
had not 


coming from the 
Channel had advanced southward, 


engaged herself in the necessary helm action 
for making her turn. 

: The “Orown Oity” had speed of abeut 8 
knots till just before the collision. The 
for reasons not 
immediately necessary to be stated, was no 
more than about 4 knots. The exact couree 
and position of the ‘Orown Oity” and the 
place of collision were in dispute. 


' The evidence at the public inquiry of 
‘witnesses from the “Crown City” and others 
called on behalf of the now appellants 
was that the “Crown Oity” set on her out- 
ward course off Garden Island well on the 
south side of the channel and continued 
upon a course of 95° and remained on that 
course until her engines were put full 
speed astera to avoid collision with the “St. 
Albans” That course it was said gave 
her a heading on which she would haves 
passed with a moderate clearance under 
the stern of a-Frerch vessel the “Oommis- 
Saire Ramal,” which was at the time moored 
at a point about 8,S.H, from Bradley 
i i $ jan 
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Head Light ata distance from the Light of 
some 1,500 feet. 

.The “Crown City” was in charge of a 
Sydney Harbour pilot who said he took the 
usual outward course until collision was 
imminent. The evidence from the ship 
corroborated this. It wasalso substantiat- 
ed by testimony from the Oaptain of the 
“Commissaire Ramai’' and the pilot who 
was in charge of her, and by two public 
officers, thesignalman at Garden Island and 
the signal master who was on duty on a 
signal tower eastward of the Hasbour. Each 
of the two last mentioned witnesses describ- 
ed his observation of the collision and stated 
a line of sight frcm his own standpoint 
upon which it cecurred. 

The net effect ofgthe “Orown Oity’s 
evidence was te define the place of collision 
as being upon aline southward of Bradley 
Head ata distance from the Light which 
could not well be lees than 1,500 feet, 

The officer who wasin charge of the “St, 
Albans” stated that she passed the Head 
at about 300 feet, that when they got 
abreast of the Light the. helm was put hard 
aport and that the vessel was about 300 
feet off from Bradley Head at the collision. 
He said also that the “Oommissaire Ramal” 
was lying not more than 500 feet from the 
Head. The “St, Albans” captain said that 
she was abeam of Bradley Head when she 
took her engine and helm action to avoid 
collision and was then 500 feet from the 
Light with about 300 feet of navigable 
water. Her second officer’s evidence was 
that she passed Bradley Head at 3U0 feet 
from the Light and thereupon took helm 
action. The officer in charge and the 
captain also deposed to having observed. 
the “Orown Oity” on her eastward course 
atsuccessive points practically in line with 
the Head—the more distant some 2,500 feet 
off and the nearer about 600 feet, They 
fixed the place of collision southward of the 
nearer of these points and purported to 
establish this by evidence -of bearings taken. 
—as was said~—while the “St. Albans” 
was still at the place of collision. 

The point so indicated appears to be 
something lessthan 1,0U0 feet in a south- 
westerly direction from the Light. 

The three photographs which have been 
mentioned were produced at the public 
inquiry by the master of the outward bound 
steamship ‘ Orungal,” ss having been taken 
by a passenger on his ship when she was 
proceeding on her eccurse by the West 
Channel after she had turned under star- 
board helm off Bradley Head, They show 
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, the vessels just before the collision; in 
collision; and afterwards, when the “Orown 
City’s" stem was some three fourths of her 
length eastward from the stem of the “Sb. 
Albans.” Hach has as background a long 
stretch of the frontages of the harbour 
extending along its southern and south- 
western shores. By questions directed to 
the nautical witnesses who saw the col- 
lision and by evidenca of a surveyorit was 
sought to be shown on behalf of the “St. 
Albans” that the place of collision could 
not have been substantially further from 
Bradley Head than the point deposed to by 
the master and the other officers of the 
“St, Albans.” The surveyor by ezamina- 
tion of the back ground of the photographs 
identified outstanding objects in the back- 
ground on either hand, and by a process 


the reverse of that by which nautical 


bearings are taken, used the alignments of 
. the identified buildings in order to draw 
transit lines and to ascertain the focal 
point at which such lines intersect, which 
point it was said must mark the position of 
the lens of the photographic camera when 
the view presented in the photograph was 
obtained. The surveyor plotted ona chart 
the position of the “Orown Oity’’ so deter- 
mined and stated it to be a position in 
which tke bow of the ship was about 950 
feet from the Bradley Head Light. 
importance was attached at the hearing 
in the Admiralty Oourt and in the argu- 
ments before their Lordships to evidence 
given by numerous witnesses at the public 
inquiry with regard to the course of the 
“St, Albans" in the five minutes immedi- 
. ately preceding the collision. Off Bradley 
Head ircoming vessels bound for Wooloo- 
mooloo Bay must make a turn of five 
points to come over from the southerly 
course down the West Channel to their 
westward course towards the reach between 
Garden Island and Fort Denison. The 
. “St, Albans” preliminary act states that 
her coursa when the “Orowno Oity” was 
first seen was S. W. by 8, 4 5. What was 
said generally by the “Orown Oity’s” 
witnessas was that “she did not make the 
turn.” Captain McCaw of the “Orown 
City’ said she was on a coursa of about 
8.8.W. and to all sppaarances did not 
alter her course Tas “Orown Oity” pilot 
said theSt. Albsns’” courso when sight- 
ed wasS. W. by 8,23, and at ths collision 
“was nothigher than 8. W 4 9, and may 
bə further south than that.” [ha master 
of the ‘‘Commissaire Ramal” “did not think 
she made any change in her course.” 
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The witnesses for the respondents gave 
evidence which on the whole was consist- 
ent with their preliminary act, where the 
respondents having stated their veesel’s. 
course when the “Orown Oity” was sighted; 
said that the action taken by the “St. 
Albans” to avoid the collision was that “the 
engines of the ‘St. Albans’ were put full, 
speed astern, three short blasts blown, and. 
the helm was put hard aport, and the star- 
board anchor dropped about two minutes. 
before the collision.” The master said 
“We got abreast of the Light andthe helm 
was put hard aport. The ship began to 
swing but very slightly on account of her 
going soslow. Then we decided to go 
full speed -astera and let go the, 
starboard anchor.” “The whistle was 
souned three blasts and her engines put 
hard astern.” ; 

The “St. Albans’ chief officer spoke to 
the same effect. Her tbird officer said the 
ship hauled out when approaching Bradley. 
Head, then the helm was put hard aport. 
and her head swung 8.S.W. to S.W. He, 
“ thought she canted a little to starboard.” 
The vessel's speed was said not to have, 
exceeded 4 knots, and the general impression 
given by the evidence of those in charge of 
her was that at that speed she did not come 
round for her intended westerly course as 
she was expected todo. The “St, Albans’ ” 
helmsman was not called at the inquiry and 
her engine room entries were not put in. 
evidence. : 

The learned Chief Justica of New South 
Waler, before whcm the appellants’ action 
was heard in the Admiralty jurisdiction, 
placed under the inevitable disadvantage of 
deciding a collisicn csse on a shorthand. 
note of the statements of witnesses he had 
not seen, with such assistance, if any, ss 
could be derived from the charts, eketches 
and photographs which were put in, came 
to the conclusion that the story of the plain- 
tif's witnesses was the more trustworthy 
and was inherently more probable than that 
of those from the “St, Albans.” “I find it 
quite impossible," the learned Judge said, 
“to accept the story these latter tel.” Assum- 
ing their place of collision even to be 
approximately correct, the lerned Judge 
could not eee why if the “St Albans” was 
under control and was being efficiently 
navigated, there should have been any 
collisicn, But he found as a fast on the 
evidence of the “Crown City’s” officers and 
the independent witne:ses that the collision 
took place something like 1,60) feet to the 
south of Bradley Head, 
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The photographs taken on board the ee. 
“Orungal” were considered by the Chief 
Justice in the light of conflicting evidence 
given by witnesses as to the inferences to be 
. drawn from them, and he found himeelf 
unable to form a trustworthy judgment 
upc their contents and bound to deal with 
the: case on the evidence of the eye: 
witnesses, 

The learned Chief Justice held further 
that if the “Crown City” had been as near 


as 1,C00 feet to the Head there should still ` 


have been room enough for the “St. Albans” 
w pass her in safety upon her proper 
Bl e, 7 

“I think, therefore,” the learned Ohief 
Justice concluded,.“that for some unexplain- 
ed reason the ‘St. Albans’. kept tco far to 
the southward before porting her helm to 
proceed up the harbour, and that she is to 
blame.” 

Arguments, which -had heen raised on 
the footing that the “Crown City” failed 
to keep to her starboard hand in a narrow 
channel, and again on the footing that the. 
ships were crossing ships and that the 
duty of the “St. Albans” in that position 
was to keep out of the way of the “Orown 
Oity” and that of the latter vessel to keep 
her course and speed, were duly considered, 

Very naturally, as it seems to their Lord- 
ships, the learned Chief Justice found 
himself in difficulties as to defining the 
limits of the narrow channel, to which in 
this case Art. 25 of the Regulations for 
. Préventing Collisions at Sea would be 
applied, and declared himself unable to 
find that the “Orown Oity” was in fault 
under this head. He also held in favour ot 
the “Crown City” that the “St. Albans” was 
under a duty by virtue of Art. 19 of the 
Regulations to keep clear of the “Crown 
City,” as that vessel had been on the “St, 
Alban’s” starboard hand,'and under Art. 
21 that the duty of the “Orown Oity” in the 
circumstances was to keep her course and 
speed. 

On the appeal of the now respondents to 
the Full Oourt, application was made by 
them for leave to adduce new evidence— 
that namely, of surveyors, to prove what 
conclusions ought to .be drawn from the 
photographs which had been put in evidence, 
The application was strenuously opposed, 
but upon the opinion of the majority of the 
learned Judges was a!lowed, and the evidence 
was in due course received. In view of the 
agreement of the pariies as to the evidence 
to be received at the hearing of the action, 
this reception of evidence was made a ground 
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appellants. An interesting question of the 
operation of the relevant Statute was thereby 
raised. Asto thie, however, no more need 
now be said, since the appellants did not 


eventually prees the objection before their 


Lordships. 

The evidence of the surveyors who 
were called by the respondents to apply in 
the case facts which they declared to be 
established by scientific use of the photo- 
graphs in question was subjected before the 
Full Court to close cross examination, but 
the appellants did not call surveyors or 
other scientific experts. They insisted that 
the propositions of fact asserted against 
them could not be sustained on the material 
before the Court. 

The evidence admitted in manner stated 
before the Court of .Appeal was for all 
practical purposes embodied in a diagram 


which purported to lay down the focal . 


points at which the three photographs 
respectively were taken, and by reference to 
the backgrounds to extend to points thereon 
radial lines within which, as it was said, 
the veesles lay at the material times, 
Given the distance from the shore of each 
focal point and the angle of convergence 
thereon of ihe radial lines the situation of 
each ship could, it was contended, be 
geometrically determined with practical 
certainty. Proceeding on this footing the 
survey ors testified that the place of collision 


was virtually that alleged on the part of. 


the “St. Albans,” and not more than 250 feet 
from the shore, 

-The three learned Judges in the Court 
of Appeal found the diagram produced as 
before mentioned to be a true presentment 
of the material factsas to the positions of 
the “Crown Oity” and the “St, Albans” at 
the material times. These the Court keld 
to be facts demonstrated by the photographe. 
Acting upon this view the learned Judges 
rejected the evidence of the eye-wil- 
nesses on which the learred Ohief Justice 
had arrived at his decision and gave 
judgment for the now respondents. “I 
have no hesitation,” the Acting Chief Justice 
said, “in discarding at once any oral evidence 
from either side so far as it is inconsistent 
with the facts discloeed by the photographs.” 

Campbell,J. said: ‘I seeno reason for re- 
fusing to accept the evidence of the witnesses 
apse called for the defendants cn the hearing 
of the appeal . I accept their evı- 
dence and I look at the photographs in the 
light of it.” Davidson, J., greed. 
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Thelearned Judges were also agreed in 
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. Considering that upon the evidence given 
at the public inquiry the findings ofthe 
Trial Judge in favour of the “Orown City” 
were unimpeachable, if not inevitable. 
“T should have been unable,” Mr. Justice 
Oampbell said, “to come to any other con- 
clusion.” 

The judgments in the Court of Appeal 
do not deal’specifically with the question 
whether, assuming the place of collision 
deposed toby the surveyors, the “St. Albans” 
ought to be held to blame for the 
collision. The learned Ohief Justice was 
of opinion that she ought. 

“The reasoning on which the professional 
witnesses in the Oourt of Appeal 
based their’ conclusions proceeds in 
this manner: On the photographs in 
question certain paira of buildings and 
objecta are seen to be more or less directly 
in line upon the same perpendicular plane: 
these same buildings and objects must lie 
horizontally in a more or less direct line 
from the lens in which the photograph 
picture was received; the point of inter- 
section of converging lines extended hori- 
zontally through the respective pairs of 
buildings and objects will show- what was 
the point at which the camera was used. 
The measurements taken by the surveyors 
were not challenged, nor was their good 
faith, What was in dispute was whether 
the premises assumed or obtained could 
warrant their conclusions of fact. ` 

Underlying the matter last mentioned is 
theinquiry whether there was before the Court 
of Appeal evidence of fact upon which the 
findings of the Court of first instance could 
be, or ought to be, displaced. 

The evidence in question, its admissibility 
and its juristic effect, were subjects of 
close and prolonged examination in the 
` arguments addressed to their Lordships on 
the hearing of the present appeal. Counsel 
reasoned the matter on general principles 
and itis useful under the circumstances to 
see what arsthe rules which on general 
principles are applicable to the case. 

The use in evidence of photographi 
-pictures and the limits within which the: 
are judicially receivable by way of proox 
of matters of facts has often come under 
consideration before English Oourt. For 
instance, in a case of Reg. v. United King- 
dom Electric Telegraph Co. (1) in 1862, 
Baron Martin, after argument, received as 
evidence photographic views showing the 

(1) (1862) 3 F. & F. 73; 2 B. & S. 647; 31 L.J., M. O. 
166; 8 Jur. (N. 8.) 1153; 6 L. T, 378; 10 W. R, 538; 9 
Oox O. O. 174, 
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configuration and general nature of the 
surface of a highway, where the matter in 
question was nuisance by an alleged 
obstruction, andin a more modern case, in 
the Goart of Appeal, in Hindson v. Ashby 
(2), A. L. Smith, L. J. and other Lords 
Justices demonstrated the necessity for 
careful delimitation of the uses for which 
upon mere production of them, photographs 
can be accepted as means of proof of 
matters. -f fact. Olearly a photographic 


picto: cannot be relied upon as proof in 
itse f the dimensions of the depicted 
ob; or objects, and cannot be made pro- 
pe available to establish the relative 
p ttions of-such objects except by 
e nce of personal knowledge or scientific 
e ience to demonstrate accurately the 
{i sought to be established. 


ə question of the evidential value of 
astimony of the three expert witnesses 
he defendants depends in like manner 
ascertained limitations which define 
sowsr of Judges to accept opinions of 
>gses as proof of matters of fact. 
‘extent to which the opinions or con- 
‘ons of skilled persons are receivable 
vay of proof in point of fact has not 
1 seriously in doubt from the time when 
7182, in Folkes v, Chadd (83), Lord Mansfield 
ed the grounds on which the 
ence of Smeaton, the famous con- 
ictive engineer, was to be admitted 
ma disputed question of obstruction to 
arbour: “the opinion of scientific men 
sn proveniacts may be given by men of 
snce within their own science.” Another 
ief Justice, Lord Russell of Killowen, 
lained the rule in a modern case of 
g. v. Silvertock (4). The witness must have 
ide a special study of the subject or ac- 
ired a special experience therein. “The 
estion is,” Lord Russell said, “Is ha 
ritus: ig he skilled; has he adequate 
Lowledge ?” 
Jome of the scientific topics involved in 
e contest here were discussed by Oounsel 
1 course of prolonged argument as to 
roofs afforded by tke photographs, on the 
footing that jadicial notice is taken of 
matters which are of common knowledge. 
Among these were subjects euch 
as these the difference of scale in 
the picture obtainable by 4 single lens 


(2) (1896) 2Ch. 1 at pp. 25, 27; 65 L. J. Oh. 515; 74 
L.T, 327; 45 W. R. 252; 60 J. P. 484. 


(3) 3 Dougl. 157. 
766; 63 L. J M. C. 233; 10 R. 431; 


(4) (1894; 2 Q. B. 
121. 298; 43. W. R, 14; 18 Oox. O. O. 104; 58 J. P, 
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of objects in the direct line of view 
and objects in the margins of the field; 
the effect in photography of the extent of 
the focal angle; the results due to develop- 
ment on a plane surface of pictures obtain- 
ed in photographic perspective; the means 
of neutralising the effect of the curve of 
the field of the lens. Counsel purported to 
discuss the topics in question in the light 
of personal experience, as matters of com- 
mon knowledge, 

Whatare the limits within which matters 
such as those here mentioned are within 
judicial cognizance is not necessary now 
to be determined. Evidence of the sources 
of common knowledge, if not of ite extent, 
may perhaps be obtained by reference to a 
cyclopeedia and the lists of text-bdoks there 
to be found. Detailed information euppli- 
ed from such sources requires usually to 
be established by experte, 

That the extent to which and the processes 
by which an accurate topographic plan can 
be produced from a pictorial delineation of 
a scene are matters of common knowledge 
could hardly be said, though such questions 
have long occupied the attention of men of 
science. A well knowh member of the Bar, 
who is also a distinguished student of 
applied mathematical science, has traced 
in a recent work (‘Generalised Linear 
Perspective with Special Reference to 
Photographic Land Surveying, by J. W. 
Gordon, K C., London, 1922”) the develop- 
ment of knowledge in relationto thesubject 
since the time when an eighteenth cen- 
tury mathematician dealt with it in a 
treatise on generalised perspective. Two 
pre-requitites for the conversion of g 
photographed picture of a landscape into 
a map or plan—ayter ascertainment of the 
viewpoint of the photographer—are said 
to be proof that the lens ueed had been 
accurately corrected to yield what is 
known as a flat field and knowledge of the 
angle to the horizontal plane at which the 
camera wes held, 

Reference is made here to the scientific 

‘problems which have just been indicated 
not by way of preface to any judicial con- 
clusion as to the true value of the photo- 
graphs in question as the basis for geome- 
tric surveys of the scenes they present, but 
to emphasise two menifest propositions, one 
that the skill or ecience called for by the 
taek mentioned is not that of the land 
surveyor and the other that there was not 
befcre the Court of Appeal the evidence 
ofany witness skilled and experienced in 
the discharge of such a task, 
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What follows in their Lordships’ view 
upon the examination which has now been “ 
made of the new evidence received in the 
Oourt of Appeal is that standing alone it 
does not warrant departure from the judg- 
ment ofthe Oourt of first instance which, 
without new evidence, was admitted to be 
unimpeachable. 


The judgment of the learned Ohief 
Justice, moreover, as has .already been 
mentioned, proceeded upon two grounds :. 
firstly, acceptance of the “Crown City's” 
place of collision, and, secondly, considera. 
tion of the questions of nautical skill which 
arise if the “St. Albans’” place of collision 
be assumed. 


Their Lordships had the -advantage at ` 


the hearing of the assistance of Nautical 
Assessors to whom they submitted a series 
of questions bearing immediately on. the, 
case made for the “St, Albans.” 


As to the point of time, and the place at 
which on her course, as stated on her behalf. 
the “St. Albans” could properly take helm 
action, engine action, or both, the view 
stated by the Assessors was thet the “St. 
Albans” ought not to approach the Light 
and Head nearer than 500 feet and that she 
would be in 8 position to port her helm for 
rounding the Head when the Lighthouse 
was on a bearing of 276° and at the distance 
of about 580 feet shown in the line of her 
course marked on one of the plans put in 
evidence, but that this is a position nearer 
the shoal water than should be taken except 
to avoid collision. 

As to the narrowest breadth of water-way 
in which the “St. Albans,” in good order 
and properly navigated, could certainly be 
able to make her turning movement so as 
toround Bradley Head in safety and pro- 
ceed on her newcourse westward the Asses- 
sors stated it at 2.0 feet, but added that 
with the “Orown City” in view and Bradley 
Head to be rounded, to round within this 
distance of the “Orown Oity” would involve 
considerable risk to both vessels, 


Having regard tothe accepted position 
of the “Orown Oity” in relation to the 
“Orungal” and the point northward on 
Bradley Head at which the “St. Albane” 
declaredly passed the “ Orungal” the Asses- 
sors were asked whether the “St. Albans” 
would be hindered or embarrassed in 
shaping to passon and keep clear of the 
“Orown Oity” if the “Orungal’s” distance 
from the Light when abeam of the Light 
was 1,100 feet or 1,200 feet. They replied 
that under these conditions the “St Albans” 
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should not have been hindered or embar- 
rassed. < 

The Assessors were asked further: assum- 
ing the place of collision alleged by the 
“St, Albans” and the “Urown City” on the 
coursa of 95° which brought her to that 
point, could the “St, Albans” by reasonable 
care have avoided collision ? They replied 
that from a seaman’s point of view the 
“St. Albans” on that assumption had a 
somewhat difficult problem, considering 
that her speed was only about 4 knots and 
her turning power .therefore very slow. 

They amplified their answer thus:—She 
` bad two alternatives (a) to go full speed 
ahead in hopes she could turn sufficiently 
fast to clear the “Orown Oity”; and give one 
short blast ; (b) to go full speed astern and 
_ let go anchor; this she did ; but not soon 
enough. She veered her cable to 30 
fathoms, Had she checked it at 15 or 20 
fathoms it might have brought her up just 
in time to avoid collision. Reasonable care 
was taken, butjust too late, 

The last of these answers throws light 
on a striking part of the evidence in the 
case, that, namely, which suggests that the 
“St. Albans” both failed to make her turn 
and failed to bring up,as promptly as those 
in charge of her expected, The real cause 
of the collision seems to be probably found 
in this failure. 

As far as the relative situations of the 
vessels at material points of time are con- 
cerned their Lordships, accepting as they 
do the advice of the Nautical Assessors, 
are satisfied that the collision was due not 
to the “St. Albans” being kept by the 
“Orown Oity” so close to the shore that she 
- had not room to make her turning move- 

ment in safety, clear of the “Urown City,” 
but to her failure from causes incidental to 
her own navigation both to make the turn 
and keep clear of the “Urown City.” 

The questions which were raised between 
the parties, as to the effect of the various 
Regulations for Preventing Oollisions at Sea 
which control navigation of vessels passing 
in-a narrow channel and decide as between 
approaching vessels which is the “give 
way” ship, depend upon conclusions of fact 
as to the extent and bounds of the narrow 
channel to which the relevant Regulation 
is to be applied ‘and as to the relative 
movements of the “Orown City” and tha 
“Bt. Albans,” before the collision, which, in 
view of the conclusions already stated, 
would not usefully be examined in the 
present case, 


Their Lordships will humbly advise His 
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Majesty wnat the appeal should be allowed 
and the judgment of the Chief Justice 
restored, and that the respondents should 
pey the appellants’ costs here and below. 


A. Appeal allowed. 
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PRIVY COUNCIL. 

APPESL FROM THE Ranaoon Hics Oovrt, 
January 19, 1931. 
Present:—Lord Tomlin, Lord 
Macmillan, Sir John Wallis, Sir Lancelot 
Sanderson and Sir George Lowndes, 
DAWOOD HASHIM ESOOF AND ANOTHER 
(SUBSTITUTED For TRE OFFICIAL 
LIQUIDATOR)—APPELLANTS 
VETSUs 
C. TUCK SHEIN (80B3TIT018ED For 
LEON SHAIN SWAY)—Rzsponpenrt, 

Water rights—Tidal creek—‘Bed'—Right of naviga- 
tion — Riparian owner's rights—English Law — Ap- 
plicability of English Law to India—Obstruction to 
free access from channel to land of adjacent owner— 
Right to sue. . 

Under the English Law the bed of a tidal creek, 
which is vested in the Orown, and over which all 
subjects of the Crown have a right of navigation, is 
confined to, the space covered by ‘ordinary’ high 
tides, that is, the mean between spring and neap tides 
—or in other words, to that part of the shore which 
for four days in every week, or for the most part of 
the year, is reached and covered by the tides. It is 
only within these limits that the bed canbe regarded 
asin thenature of unappropriated soil, not capable 
of ordinary cultivation and occupation. This prinei- 
ple is equally applicable to Indian waters. [p. 779, 
cols, 1 & 2.] 

Atterney-General v. Chambers (1), applied. 

Lopez v. Muddan Mohun Thakoor (4), Nagendur 
Chunder Ghose v. Mahomed Esoff (5), Babon Mayacha 
v. Nagu Shranucha (6), Srinath Rey v. Dinabandhu 
Sen (7) and Secretary of State v. Kaderi Kutti (8), 
referred to. 

Where a creek is only navigable for a few hours 
at most on from five to ten days in the month, the 
whole of it cannot possibly be a publicwaterway. [p, 
779, col. 2 ] 

Where the complaint is not ofan obstruction to the 
channel itself but of something which obstructs free 
access from the channel to the land of the complainant, 
the latter must in order to make good his complaint 
prove not merely that there is a public waterway 
over some part of thechannelbut that the waterway 
comes right up to hisland |p. 750, col 1.) 

The public right to use a waterway would not 
imply the right to land upon, or to take merchandise 
on, to or over immediately adjacent land in private 
ownership. Such a right may be establish- 
ed by custem or prescrip'i n, as for instance in the 
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base of a right of towage, but the banks above the 
“ ordinary " high-water mark remain private property 
unaffected by the waterway. [p. 780, col. 1.] 

Ball v. Herbert (9), referred to. 4 

The rights of riparian owners on the banks of tidal 
navigabls watersexist jure naturae, because the land 
has by nature theadvantage of being washed by the 
stream, but it is essential to the existence of this 
right that the land should bein contact with the flow 
of the stream at least at the times of.“ ordinary ” high 
fides. [ibid. : 

Lyon v. Fishmongers (10), referred to. 

Messrs. A.M. Dunne, K. C., and R. W. 
Leach, ior the Appellante. 

Meesrs, L, DeGruyther, K. C, and A. P. 
Pennell, for the Respondents. 


JUDGMENT. 


Sir George Lowndes.~-The parties 
to this appeal are the owners of rival saw- 
mills on or adjacent to the northern end of 
a tidal creek communicating to the south 
with the Rangoon River, through which 
the tide flows into the creek. The value of 
the creek is as a means of floating logs up 
from the river to the mills, 

The appellants are admittedly the owners 
under grant from the Government of the 
soil of this part of the creek, which extends 
for about 200 feet to the north of the Strand 
Road, They are also the owners of land on 
the north and east sides of it. Their pre- 
decassora-in-title had re-claimed a con- 
siderable portion on the east and at the 
‘time when the suit out of which this appeal 
arises was instituted, only a narrow strip 
from 40 to 50 feet wide was left to which the 
tide had access, i 

It will be convenient to refer to the part 
of the creek tothe north of the Strand Road, 
with which alone the dispute is concerned, 
as the upper creek. 

The Strand Road crosses the creek by a 
bridge, and immediately below it isa second 
bridge carrying the Railway. The head- 
way under both these bridges is limited, 
being only 2°88 feet above ordinary spring 
tides under the Strand Road bridge, and a 
little more in the case of the Railway bridge, 
but this is admittedly sufficient for tne 
passage of logs and small boats. 

The respondent's saw-mill was erected in 
1922 on the west side of the upper creek by 
his predecessor-in-title, who constructed in 
connection with it on his own land a timber 
pond, into which he proposed to float his 
loga by an entrance cut into the upper 
cresk, To this the predecessors of the 
appellants objected, and they planted a row 
of pilea opposite this entranca, which effectu- 
ally blocked the passage of the respondent's 
logs. The predecessor of the respondent 
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then instituted.his suit on the Original Side 
of the Rangoon High Court, praying for an 
injunction ard damages. ` 

The parties to the present appeal are 
transferees Írom the original plaintiff and 
defendant, but nothing turns on the de- 
volution of their rights, and for the pur- 
poses of this judgment the respondent will 
be regarded as the plaintiff and the appel- 
lants as the defendant. 

The case made in the plaint was that the 
upper creek was a public waterway through 
which the respondent, as a member of the 
public, had the right to float logs to his ` 
pond. By paras. 6 and 7 of the plaint it 
was also alleged that since 1905 he had been’ 
floating logs: and bringing them to his 
mill on the western bank. If this was 
intended to be a claim to a separate right 
by way of easement, it is clear that it must 
fail, inasmuch as the’ suit having been 
instituted in 1923, the right was not alleged 
to have been exercised for 20 years before 
suit (see s. 26 of the Limitation Act, 1908), 
and no claim as an easement has been 
maintained before their Lordships. 

The appellants denied the claim and 
asserted that the upper creek was their 
private canal over which the respondent 
had no rights, but before the Board it was 
admitted that the so-called “canal” was all 
that then remained of what had been the 
top of the creek prior to the reclamation en 
the east. 

It is not disputed that the upper creek 
is tidal “in the sense that at certain periods 
of the month the tide reaches its most 
remote point; but for most of tha time it is 
dry, at any rate above the Strand Bridge, . 
except for a trickle of water making its 
way back to the river. Fora few hours at 
high tide on five to ten days in each month 
there is enough water in tle creek to float 
ordinary teak logs, 3 feet in diameter, the 
whole length of the creek; in the middle of 
the creek the water is then well over a 
man’s height.” 

This quotation is from para. 5 of the 
printed case of the respondent, and may be 
taken to reproduce the result of the evi- 
dence which was given at the hearing, 

The trial Judge heldthat though the 
upper creek was tidal to the extent stated 
above, it had not been established that it 
wasa public waterway, and be dismissed 
the suit. In the Oourt of Appeal this deci- 
sion was reversed, and a decree was passed 
in the respondent's favour ordering the 
removal of the piles and restraining the 
appellants from continuing or repeating the 
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oþstruction. It is not, their Lordships 
think, very clear upon what ground the 
judgment of the Appeal Court was rested, 
They do not in terms, at all events, find that 
the upper creek was a public waterway, 
and in certain review proceedings taken by 
the appellants the learned Judges exprese- 
ly disclaimed any intention so to hold. 

Their conclusion is as follows; —“At high 
tide water continues to flow right up to 
respondent’s slipway, and in eufficient 
quantity to enable logs to be floated up, 
and the right of floating up logs has been 
exercised for a great many years by all 
those who had occasion to use it for this 
purpose, That right had never ceased to 
exist; the water had never ceased to exist, 
and plaintiff (the present respondent) is as 
much entitled to float hislogs up to-day 
as be was when he had a mill on the eastern 
bank.” 

. The plaintiff's “mill on the eastern bank 
to which reference is here made was on the 
land immediately to the east of the upper 
creek, which the original plaintiff rented 
from one Sheobax, the then owner, for five 
years between 1895 and 1901, He then 
became insolvent and the mill wassold by 
the Official Assignee. It and the land 
upon which it stood, including the bed of 
the creek, are now admittedly the prop- 
erty of the appellants, and their Lord- 
ships fail to.understand how the plaintiff's 
temporary occupation between 1895 and 
1t01 could give him any right of user in 
the absence of proof that the waterway 
was public. 

Their Lordships, therefore, think that 
the case must be decided solely upon the 
question ofa public waterway. The line 
of piles forming the alleged obstruction 
is almittedly upon the appellants’ property, 
and unless they interfere with a public 
waterway the respondent can have no 
cause of action for their removal, and he 
must in effect show that the water right up 
„to the bank of bis land, the access to which 
is blocked by the appellants’ piles, is part 
of the public waterway. Their Lordships 
doubt if this aspect of the case was present- 
ed to the Oourts in India, 

Under the English Law there can be no 
doubt that the bed of atidal creek, which 
is vested inthe Orown, and over which all 
subjects of the Orown have a right of 
navigation, iscovfined to the space covered 
by ‘ordinary” high tides,that ia the mean 
between apring ani neap tides—or in other 
words, to that part ofthe shore which for 
four daysin every week, or for the most part 
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of the year, iv reached and covered by the 
tides: Attorney-General v. Chambers (1). 

In India it has long been recognised that 
the beds or channels of tidal navigable 
waters are the property of the Government 
in right of the Crown: John Doe Dem Seeb- 
Kristo v. East India Company Co (2), Gureeb 
Hussain v. Lamb (3), Lopez v. Muddun 
Mohun Thukoor (4),Nogendur Chunder Ghose 
v. Mahomed Esoff (5), Babon Mayacha v. 
Nagu Shravucha (6) and Srinath Roy v. 
Dinabandhu Sen (7). The only reported case 
in India (so faras their Lordehips have been 
able to discover) in which reference is 
made tothe extent of the channel or bed so 
vested in the Government is Secretary of 
State v. Kadiri Kutti (8), in which the 
doctrine of Attorney General v, Chambers (1) 
was held applicable. The principle of the 
English ruleis stated by Lord Cranworth 
to be that it is only within these limits 
that the bed can be regarded as in the 
nature of unappropriated soil, not capable 
of ordinary cultivation and occupation. 
Their Lordships think that this principle 
is equally applicable to Indian waters, and 
that the same rule should be applied.. 
The public rightof navigation or waterway 


. can only be co-extensive with the right of 


the Orown or the Government in the bed, 
and their Lordshipsare,therefore, of opinion 
that the right claimed by the respondent 
in the present case over the creek cannot 
extend beyond the limits of “ordinary” high 
tides in the sense defined above. It is 
clear, however, that as the upper creek is 


onl’ navigable for a few hours at most on 
fre five to ten days in the month, the 
wh (of it cannot possibly be a public 
wa, way. Indeed, their Lordships doubt 
wh er “ordinary” high tides rise beyond 
the trand Bridgeatall. A table showing 
the iaximum depth of water under the 


brit ə during portions of the months of 
January, May, end September, 1924, has 
been proved inthe case, and it appears 
from this that the upper creek must have 


(1) (1854) 4 D. M. & G., 206; 23 L. J. Oh. 662; 18 Jur. 
719: 2 W. R. 636; 102 R R. 89. 

(2) 6 M. I. A. 267; 10 M. P, O. C. 140; 1 Sar. P. O. J. 
340: 14 B, R. 445; 110 R. R. 21. 

(3) (1859) 20 8. D. A. R. 1357. 

(4) 13M. I. A. 467; 5 B. L. R. 521; 14 W. R. 11; 2 
Suther 336; 2 Sar. 594. 

(5) 10B L. R. 406; 18 W. R. 113. 

(6) 2 B. 19. 

(7) 25 Ind. Oas. 467; 41 I. A. 221; 16 O. W. N. 1217; 
(1914) M. W. N. 654; 1 L. W. 733; 16 M. L. T., 319; 13 
A. L. J. 1193; 20 O, L. J. 385; 16 Bom. L. R. 901; 42 0 


489 (P. 0.). 
(8) 13 M. 369, 
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been wholly dry during a considerable 
portion of each month—‘for most of the 
time” according to the paragraph quoted in 
an earlier part of this judgment from the 
respondent's case. 

The respondent's real complaint is not of 
an obstruction to the channel generally, 
but of something which obstructs free 
access from the channel to his land on the 
west. 
he must prove not merely that there is a 
public waterway over some part of the 
upper creek, but that the waterway comes 
right up to his land. The public right to 
use the waterway would not imply the 
right to land upon, or to take merchandise 
on, to or over immediately adjacent land 
in private ownership. Such a right may 
no doubt be established by custom or pre- 
scription, as for instance in the case ofa 
right of towage, [Bal] v, Herbert (9)] but the 
banks above the “ordinary” high-water 
mark remain private property unaffected 
by the waterway. The rigats of riparian 
owners on the banks of tidal navigable 
waters existjure nature, because the land 
has by nature the advantage of being wash- 
ed by the stream, but itis essential to the 
existence of this right that the land should 
be in contact with the flow of the stream at 
least at the times of “ordinary” high tides: 
see Lyon v. Fishmongers (10), 

Unless, therefore, the respondent estab- 
lishes that a public waterway abuts on 
his land, his suit muet fail. 

A plan prepared in 1695-7 shows that 
at that time a considerable strip of dry 
land, forming part of what is now the 
` appellante’ property, intervened between 
the upper creek and the site of the alleg- 
ed obstruction. Since that time erosion 
of the western shore, possibly dua to the 
reclamation on the east, has brought the 
highest water limit tə the respondent's 
land, but thera has been no attempt to 
show that it is washed by “ordinary” 
high tidea so as to ba in contact with a 
public waterway, and their Lordships for 
the reasons already given think that this is 
most improbable. 

Oertain other contentions advanced: on 
behalf of the respondent remain to be 
considered, 

‘Tt was suggested in the first place that 
though at the time of auit tha upper creek 
mey have bean dry for a considerable 
portion of every month, this wae due to 


(9) (1789) 3 T. R. 262. 
(10) (1898) 1 App. Cas. 662. 
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silting up, or perhaps to the reclamation 
on the east side, and that if it was at one 
time, as the respondent contended it was, 
a public waterway, no lapse of time would 
deprive it of that character. Their Lord- 
ships think it sufficient to say that in 
their opinion it-is not established that the 
upper creek was at any time a public 
waterway, and this was the finding of the. 
trial Judge. 

Reliance was placed upon the former 
user by boats, and the alleged user by: 
the predecessor of the respondent for 
floating logs to his old mill on the west 
bank between 1905 and 1914. It appears. 
that prior to 1906 there were a numker 
of huts, said to have been inhabited by 
beggars, on the land to the north of the 
upper creek, and that the inhabitants used 
it for the passage of boats to the Rangoon - 
River whenever the water was of sufficient 
depth. In 1906 the land on which the 
huts stood was acquired by the Tramway 
Oompany: the huts were removed and from 
that time onward the boat traffic ceased. 
The trial Judge was satisfied that the 
evidence as to these boats was true, but 
he held, following the authority of Reg. v. 
Montague (11), that this was not sufficient 
to establish the claim to a public -water- 
way. 

Their Lordships think that the learned 
Judge was right. Reg, v, Montague (11) 
was approved by this Board in a case from 
the Straits Settlements [Sim E. Bakv. Ang 
Yong Hnat (12) and there seems to be no 
reason why the doctrine laid down by 
Bayley, J, should not be applicable to 
Indie, for if, as was held in that case, 
a tidal water is “a petty stream, navig- 
able only at certain periods of the tide, 
and then only for a very short 
time and by very amall boats, it is difficult 
to suppose that it ever has been a public 
navigable channel.” Their Lordships think 
that this description applies closely to the 
upper creek and to the class of navigation — 
proved in the. present case. 


With reference to the alleged floating 
of logs to a former mill of the respondent's 
predecessor between 1905 and 1914, it is 
only necessary to say thatthe trial Judge 
held it not proved, and their Lordships 
see no reason to disagree with him. 


(11) (1825) 4 B. & O. 598; 6 Dowe & Ry. 616; 4 L. J. 
K. B. 21; 28 R. R. 420, 
KO (1923) A. 0.429; 92 L, J. P. O. 136; 129 L. T, 
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The last matter that calls for considera- 
tipn is a-decree of the Recorder's Ocurt 
in Rangoon, dated the 18th May, 1897. 
Asuit had been instituted by the prede- 
cessor-in title of the respondent against 
one MacGregor, who had a mill at the 
mouth of the creek where it leaves the 
Rangoon River. The complaint was that 
MacGregor hai obstructed the floating of 
a mill-boiler from the river into the creek, 
and the decree declared that the creek was 
& public waterway. It is clear, their Lord- 
ships think, that this dispute be concerned 
only the creek below the bridges, and had 
nothing to do with the upper creek. In 
their Lordships’ view this decree, if rele- 
vant at all to the matter of this appeal, 
can afford no help to its decision. 


_ Their Lordships would also observe that 
none of the contentions dealt with in the 
latter part of this jadgment can avail the 
respondent to establish that he has by 
reason of his riparian ownership a right 
of acces3, which the appellant has obstruct- 
ed, to any public waterway existing in 
the upper creek. 


For the reasons given their Lordships 
think that the decree of the Appeal Court 
in Rangoon, dated the 24th March, 1925, 
should be set aside, and that of the trial 
Judge, dated the 8th July, 1924, should 
be restored, and they will humbly advise 
His Majesty accordingly. The respondent 
must pay the costs of the appellant in the 
appeal Gourt in Rangoon and before this 

oard, 


A Decree set aside. 


Solicitors for the Appellants.—Megsrs, 
Butler, Allingham & Ford. 


Solicitors for the Respondents.— Mr. J. F, 
Lambert, 
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PRIVY COUNCIL. 
ÅPPEAL FROM THE SUPsEME Covat oF 
SING4Pors, 
October 16, 1930. 

Present :—Viscount Dunedin, Lord 
Thankerton and-Lord Russell of K illowen. 
AOHI THAYAR AMMAL AND OTHERS 
—APPELL&NTS 
versus 
‘-BALKIS NAOHIAL—Responpent. 

Trust—Sale by trustee to his wife—Presumption of 
undue benefit—Duty of Court to scrutinise transac- - 
tion, 

Trustees expose themselves to great peril in al- 
lowing their own relatives to intervene in any matter 
connected with the execution of the trust: for the 
suspicion which that circumstance is calculated to 
excite, where there is any other fact to confirm it, is 
one which it would require a very strong case to 
remove. [p. 783, col. 1.] 

In the case of a saleby an executor to his wife the 
Court will seek to be certain, by vigilant scrutiny, of 
the true nature of such a transaction, because 
the close relationship between husband and 
wife may, unless the nature of the transac- 
tion is explained, give rise to the not unnatural in- 
ference that the husband was truly the party inter- 
vening inthe case, and that not without benefit te 
himself. [zbid.] 

Burrell v, Burrell (1), followed. 

Appeal from a decision of the Supreme 
con of Singapore, dated the 27th June, 
1928, . 

Messrs, J. F. W.Galbraith and C. Har- 
man, for the Appellants. 

Meesrs, Gerald Hurst and F, O. Langley, 
for the Respondent, 

JUDGMENT. 

Lord Thankerton.—This is an ap- 
peal from a decision of the Court of Appeal 
ofthe Supreme Oourt of the Straits Set- 
tlement at Singapore, dated 27th June,1928, 
dismissing an appeal by the appellants from 
a decision of Deane, J., as Judgeof first 
instance, dated 4th February, 1928. 

The subject-matter of the euit arises out 
of the administration of the estate of Ahna 
Mohammed Hussein, who died on 24th 
January, 1404, and under whose Will the 
a daughter of the 
testator, was specific legatee of an undivid- 
ed one-third share in six houses in Singa- 
pore. The executor of the Will wasa bro- 
ther of .the testator, Ahna Mohammed 
Tamby, who died in 1912. The first-named 
appellant was the widow of the executor 
and was the person to whom, as the result 
ofa sale by public auction, the six houses 
were assigned by the executor in the year 
1908, and the remaining appellants are 
assignees from her of three of the houses, 
Since the present appeal was taken the first 
named appellant has died and no one has 
been substituted in her place as appellant, 


mm 


782 


The provisions of the Will in favour of the 

„respondent are contained in the codicil and 
“are as follows: “From the title-deeds I 
have in my possession my said executors 
shall execute a transfer of the title-deeds of 
six houses, viz, three houses, Nos 237, 238 
and 239, Victoria Street, and three houses, 
Nos. 62, 63 and 64, Sultan Road, to my three 
daughters, viz, (1) Neina Mohammed 
Nachial ; (2) Jainab Gany, and (3) Balkis 
. Nachial.... My executor shall after 
executing the transfer keep the title-deeds 
with him for twenty (20) years and collect 
the rent of the said houses and add the 
same to the general fund. As deseribed 
in my last Will, my executor shall pay each 
of my heirs his or her expenses and after 
the lapse of twenty years he shall give the 
title-deeds to the respective heirs.” 


Accordingly, the respondent was not 
entitled in possession to her specific legacy 


of a one-third share in the six houses until . 


24th: January, 1924, being twenty years after 
the testator*s death, 


The six houses which were the subject 
of the specific legacy were sold by the exe- 
- eutor on 19th May, 1:08, by public auction 
and were bought by Abdul Kader Marican, 
admittedly now on behalf of appellant No. 1, 
‘The six conveyances of the houses, all dated 
22nd June, 1908, by the executor in her 
favour, proceeded on the narrative of a sub- 
purchase by her from Abdul Kader Mari- 
can, and omitted to design her as the wife of 
the assignor. Prior to the present suit 
appellant No. 1 had assigned without con- 
sideration the three houses in Sultan Road 
—now Bussorah Street—on 3rd April, 1923, 
to one each of the remaining three appel- 
lants and it is now admitted that subse- 
quently to the institution of the suit—on 24th 
January 1927—appellant No. 1 assigned 
_without consideration the three houses in 
Victoria Ssreet to her daughter Hassan 
Oosain Bewi, who is not a party to the suit, 


The main questions in the case are: 
firstly, whether the assignment a3 on sale 
py the executor to appellant No. 1 of lease- 
hold subjects specificsliy bequeathed and 
the subsequent assignments by the latter 
without consideration can be upheld against 
the specific legatee on the ground that’ the 
sale was in due course of administration, in 
respect that the executor waa entitled to be 
indemnified against liabilities properly 
incurred on behalf of the oe gec- 
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ondly, if ths sale was invalid, whether the 
appellanta were entitled to repayment of 
the purchase price, as 8 condition of the 
sale being set aside. The circumstances 
which led to the sale and the circumstances 
of the sale itself are fully dealt with by the 
learned Judges in the Courts below. Both 
Oourts have come to the conclusion that at 
the date of the sale the executor had not 
incurred liabilities on behalf of the estate 
in respect of which he wasentitled to an 
indemnity out of the assets of the estate, 
but that the liabilities were incurred in 
carrying on a business in breach of his duty 
as executor, and consequently he remained 
personally liable for them without any. 
right toindemnity. This question is one 
of fact, and their Lordships, in accordance 
with their practice, find no reason to dis- 
turb these concurrent findings. 1t follows 
that the assignments of 22nd June, 1908, 
were not valid, ` - 


The appellants maintain, in thé 
second place, that although the executor 
had no power of sale and the assign- 
ments are invalid, appellant No. 1 bought 
the property for value without notice of the 
breach of trust and is entitled to repayment 
of the purchase price on the assignments 
being set aside. The trial Judge rejected 
this contention on three alternative 
grounds, viz.: (a) that appellant No. 
had notice of the breach of trust: (b) 
that the sale, being by a trustee to 
his wife, was invalid ex debito justitie: 
and (c) that the sale was not really a sale to 
appellant No.1, but was in trath a sale by 
the executor to bimself and, therefore, 
void, 


The learned Judges of the Oourt of Ap- 
peal agreed with the frat ground of the 
trial Judge and do not appear to have 
dealt with the third ground, but they held 
that the sacond ground was stated, too, 
absolutely and thata sale by a trustee to 
his wife only raised a strong presumption: 
against the validity of the sale, which 
might be rebutted by evidence of the 
independent action of the wife The learn- 
ed Acting Ohief Justice held that the 
presumption had net been rebutted in this 
case, but Thorne, J., expressed no opinion 
on this point. 


Their Lordships agree with the statement 
of the law a3 to 2 s2le by a trustee to his 
wifa as laid down by the Court of Appeal. 
in this case and also as laid down in the 
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Scottish case of Burrell v, Burrell (1) re- 
ferred to in the Court of- Appeal. In the 
latter case Lord Mackenzie says: 
“The category under which it apparently 
falls iia the category which is referred to by 
Lord Justice Cottenham in Ferraby v. Hob- 
son (2), at page 261* in terms to which 
every Court must subscribe: “Trusees ex- 
pose themselves to great peril in allowing 
their own relatives to intervene in any 
matter connected with the execution of 
the trust; for the suspicion which that cir- 
- cumstance is calsulated to excite, where 
there is any other fact to confirm it, is one 
which it would require a very strong case to 
remove.” Therefore I venture to remark that 
in all cases of this class the Oourt will seek 
to be certain, by vigilant scrutiny, of the 
true nature of such a transaction, because 
one can readily see that the close reiation- 
ship between husband and wife ‘may, unless 
the nature of the transaction is explained, 
give rise to the not unnatural inference 
that the 
intervening in the care, and that not with- 
out benefit to himself,” 


The factsof that case sre summarized 
by Lord Dundas (at page 3377) as follows: 
“I think it is clear enough upon the 
proof in each case that there was no bar- 
gaining of any sort between the wife and 
the trustees ; that the wife made her pur- 
chase on her own initiative, and neither at 
the instigation, nor under the advice, of 
her husband; that both ladies wers capable 
business women accustomed to manage 
their own ample means; that payment was 
made in each case out of the wife's separate 
estate; andthat the price was an adequate 
and even a full one, It further appears 
that the transfers bore ex facie the ¢x- 
clusion of the husband’s jus mariti and 
right of administration.” `. 


These facts are in strong contrast to 
the facts in the present case. 


Appellant No. 1 thecstensible purchaser 
of the specifically bequeathed subjects, was 
the wife of the vendor,‘ the executors she 
lived in India and had never been in 
Singapore: she had granted a general 
power-of-attorney to- Mohammed Kasim 


(1) (1915) S. 0. 333. 
(2) (1846) 2 P. H. 255; 16 L. J. Ch. 499. 
*Page of (1846) 2 P.H.—[Hd.] 
{Page of (1915) 8. 0,—[Hd.] 
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Marican to act for her on 20th J une, 1906, 
and on llth September, 1907, had granted 
a -similar . power-of-attorney to her hus- 
band with power to give notice to revoke 
the earlier power-of-attorney to Kassim 
Marican, though such intimation was not 
given until 14th September, 1998, three 
months after the sale, The sale took place 
in Singapore on 19th May, 1908, the pro- 
perty being knocked down to Abdul Kader 
Marican, who paid the deposit money. 
The only evidence available in the case is 
tothe effect that Kasim Marican, Kader 
Marican and the executor were present at 
the sale, that Kader Marican acted on the 
instructions of Kasim Marican and that the 
deposit money was handed by Kasim 
Marican to the exscator, who handed it to 
Kader Marican to give to the auctioneer. 
Even this evidence is not regarded as re- 
liable by the trial Judge. The -sale was 
made in order to provide afund out of 
which to satisfy an unjustifiable claim by 
the husband. The circumstances all rather 
tend to increase the suspicion attaching 
to a sale by a trustee to his wife and there 
is a marked absence of any ‘evidence to 
rebut the legal presumption arising on 
sucha sale by showing that the purchase 
was the independent action of the wife. 


Their Lordships are, therefore, of opin- 
ion that it must be held that the exe- 
cutor was the true instigator of the 
purchase by his wife, and that knowledge 
of the executor's breach of trust in selling 
the property must be attributed to her, and 
equally to assignees from her without con» 
sideration. 


It follows then that the respondent, 
as specific legatee, is entitled to be re- 
lieved againat the sale of the specifically 
beaueathed property to the extent of her 
one-third share in the six houses already 
referred to, but the form ofthe relief to. 
be granted requires reconsideration. The 
order of 4th February, 1924, as varied 
by the order dated 24 August,1928, directed 
that the assignments should be ast aside and 
cancelled so far as they purported to affect 
the share and interest of the respondent, and 
ordered an account of the rents and profits 
received by the defendants in respect of 
the houses without limit of date. In their 
Lordships’ opinion, the order to set aside 
is inappropriate in the 
circumstancas, and in its place there 
should be adeclaration that the assignees 
respectively hold the subjects of the assigns 


rm. 
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ments as to one-third share thereof 
in trust for the respondent, and, further, 
that the respondent, who sues only as 
specific: legatee, hae no interest in the rents 
and profits of the houses prior to 24th 
January, 1921, at which date, on the expiry 
of twenty years from the testator’s death, 
she first became entitled in possession to 
her specific bequest. Further, while the 
suit was pending, appellant No. 1,on 24th 
January, 1927, assigaed the three houses 
in Victoria Street to her daughter, Hassan 
Oosain Bewi, who is not a party to the suit, 
aud, since the present appeal was taken, 
appellant No. 1 has died and her appeal 
has abated. Oounsel for the appellants 
stated that he hed the authority of Hassan 
Oossian Bewi to allow her name to be 
added as a defendan’ and appellant on 
condition that no costs should be asked 
for as against her, end this was agreed to. 
The respondent by her Oounsel also agreed 
to waive her rights as sgsinst appellant 
No. 1 under the order of 4th Fabruary, 1928, 
as varied in so far as that entitled her to 
an account for any period prior to 24th 
January, 1924, 


Their Lordships are of opinion that the 
order of 4th February, 1928, as varied by 
the order of 24th August, 1928, should ba 
discharged save only in so far as it deals 
with costs, that the record should be 
amended by adding Hassan Oosain Bewi, 
wife of Ahna Moona Mohamed Ismail, as 
a defendant and appellant, and that it 
should be declared as follows: (a) The 
appellant Ahna Moona Kader Oly stands 
possessed of No. 61, Bussorah Street, Singa- 
pore, as to one equal undivided third part 
thereof upon trust for the respondent; (b) 
the appellant Ahna Moona Mohamed Syed 
Aliapitchay stands possessed of No. 60, 
Bussorah Street as to one equal undivided 
third part thereof upon trust for the re- 
spondent; (c) the appellant Naina Mohamed 

“Nachial Binte Mohamed Hussain stands 
possessed of No. 62, Bussorh Street aforesiad 
as to one equal undivided third part 
thereof upon trust for the respondent, and 
(d) the appellant Hassan Oosain Bewi 


stands possessed of Nos, 237, 238 and 233, 


Victoria Street, Singapore, as to one equal 
undivided third part thereof respectively 
upon trust for the respondent. 


Further, thet the following accounts 
should be directed to be taken, viz., an 
account of the net rents and profits (after 
making all proper deductions and allow- 
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ances) received by: (a) the appellant Ahna 
Moona Kader Oly in respect of No. 63, 
Bussoreh Street‘aforesaid from 24th January, 
1924, till the date of this order; (b) the 
appellant. Abna Moona Mohamed Syed 
Allapitchay in respect of No. 60, Bussorah 
Street aforesaid for the like period ; (c) the 
appellant Naina Mohamed Nachial in 
respect of No. 62 Bussorah Street afore- 
said for the like period; (d) the appellant 
Hassan Oosain Bewi in respect of Nos. 287, 
238 and 239, Victoria Street aforesaid from 
24th January, 1927, till the date of this. 
order; and (e) the late appellant Achi 
Thayar Ammal (in substitution for the 
account directed by the order of 4th Febru- 
ary, 1928) or her legal personal representa- 
tives when constituted in respect of Nor, 
237, 238 and 23%, Victoria Street aforesaid 
from 24th January, 1924, till 24 January, 
1927, with liberty to the respondent to 
apply for payment of the amounts found 
due to her on taking the said accounts upon 


- the footing of the foregoing declarations, 


and with general liberty to apply. 


Their Lordships will humbly advise 
His Majesty that the appeal should be 
sustained to the effect of varying the 
order appealed against as above suggested. 
The appellants (other. than the new appels 
lant) will pay the costs of the appeal. 


A. Order varied. . 


Solicitors for the Appellants :—Messrs, 
White & Co, 

Solicitors for the Respondent :—Messrs, 
Peacock & Goddard, 
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PATNA HIGH COURT. 
Oxgtuinat MISOELLANEOUS Oases Nos. 59, 
60, 62 anv 63 oF 1930. 

November 10, 1930, 

. Present :—Mr. Justice Macpherson. 
KULO SINGH AND OTAERS—PETiTIONERS 
versus 
EMPEROR —Orrcsin PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 11, 
89—Revision—Interlocutory orders—Police Act (V of 
1861), ss. 17, 19--Special constables —Qualification— 
Punitive appointment, what constitutes—A ppointment 
of influential congressmen as special constables— 
Validity—Refusal to act—Old age, whether disquali- 
fication. 

The High Court will notinterferein a case during 
its pendency ina subordinate Courtunless it is of 
an exceptional nature ; and the usual test of its being 
of such a natureis thata bare statement of the facts 
of the case withoutany elaborate argument should 
be sufficient toconvince the High Court that the 
case is one fit for itsinterference at an intermediate 
stage. [p.786, col. 2; p. 787, col. 1.] 

Choa Lal Dass v. Anant Pershad Misser 
red to. 

The appointment of a person as a special constable 
under s. 17, Folice Act, isnot illegal merely because 
he isan influential congressman engaged in an anti- 
eee a movement or because he is old. [p. 7&6, 
col. 2 

Umes Chandra Gupta v. Emperor (1), Gopinath 
Paryahw. Empress (2:, Beni Madhab Singh v. Emperor 
(3), Radha Kant Lal v. Emperor (4) and Pardip Singh 
v. Ismperor (5), referred to. 

In appointing special constables under s. 17, Folice 
Act, prima facie, itis a straightforward effort to 
secure the assistance of leading and influental men, 
whose authority is likely to be respected by the vil- 
lagers in the preservation of peace and order in the 
conditions set out ins. 17. Physical forceis not the 
sole or even necessarily a predominant qualification 
ofa Police Officer even in the regular force and 
still less when theappointment is under s. 17, Suit- 
ability depends upon numerous and varying 


(6), refer- 


factors and as in theappointment of the regular. 


Police,the discretion is confined to the police authority. 
It is not a disqualification under s. 17 that a resident 
of the neighbourhood is infltiential or respected. 
Neither isit necessarily a-disqualification that he is 
of mature years. [p. 787, cols. 1 & 2.] 

The plea that the accused was too old toact as a 
special constablemust be raised in defence before 
the Magistrate who tries the charge under s, 19, and 
uo before the High Court in revision. [p. 788, col. 


Oriminal miscellaneous cases against pro- 
ceedings started by ths Sub-Divisional 
Magistrate, Begusarai, or fur transfer of 
cases from that: file. 

Messrs. C. C. Das and Baldeo Sahay, for 
the Petitioners, 

Saiyid Jafar Imam, for the Orown. 


JUDGMENT.—Thiese four Rules,which 
have been heard together have been is- 
sued to consider whether the prosecution 
of the petitioners under s, 19, Police Act, 
should not be quashed, or, in the alterna- 
tive, the cases against them ‘should not be 
transferred from the (Jourt of the Sub- 
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Deputy Magistrate of Begusarai to another 
Oourt. ; 

On 21st August the Inspector of Police 
of Begusarai reported that in a notoriously 
tu “ent and litigious village called 
Kur ~“ situated in the diara three miles 
from the» zusarai Police Station, the vil- 
lagers of which are mostly Babhans, “the 
most terrorizing people in the sub-division,” 
most of the Babhans had enrolled us 
“ye mbeers " and these “ volunteers” had 
been “olesting peaceful customers of ex- 
cisable \rticlə in neighbouring villages, 
advocating, non-payment of chaukidari tax 
and by threats compelling chaukidars and 
member punches to resign, not without 
considerabla success, and had generally 
been spreading disaffection and ensuring 
that no information under s. 45, Oriminal 
Procedure Code, should reach the Police 
from the village since the last week of July. 
They had prevented two constables, who 
had been sent to get information, from 
entering the village, and were endeavour- 
ing to undermine the present system of 
Government by threatening law-abiding 
people and committing various wrongful 
acts by which disturbance of the peace was 
reasonably apprehended. It was, there- 
fore, “essential to call on the leading and 
influential men of the village to assist the 
Goverument in preserving the peace,” 

He accordingly applied that twelve 
“influential men whose authority was 
likely to be respected by the mass of the 
population ” may be appointed as special 
Police Officers for a period of six months 
for ten neighbouring hamlets which he’ 
mentioned, because the staff at Begusarai 
Police Station was altogether insufficient to 
cope with the sitaation there and he named 
twelve persons including the petitioners. 

This application was forwarded by the 
Assistant Superintendent of Police at 
Begusarai to the Sub Divisional Magistrate 
with a note setting out that through the 
forced resignation of chaukidars in Ram- 
diari, Police work was completely paralyz- 
ed. There were no chaukidars in the 
village with the result that “ volunteers ” 
were carrying on propaganda for non-pay- 
ment of taxes and boycott of loyal men 
without any hindrance, and obstacles were | 
placed in the way of police officers visiting 
the village in the performance of their 
duties. Besides a strong section of Babhans 
the village contained other castes which 
were living in continual dread of molesta- 
tion at the hands of the Babhans unless 
they submitted to all their unreasonable 
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demands ; persons who were willing to work 
as chaukidars were afraid to do so unless 
backed by a strong Police force or assured 
that they would not be molested. The 
Begusarai Police Station had a staff of only 
a few constables, so that in the exacting 
circumstances of the present situation it was 
impossible to reserve any of them solely 
for the work of assisting the chaukidars of 
one village, or to spare any constables from 
the armed reserve. Accordingly the only 
way of maintaining peace and order in that 
village was to enlist the co-operation of 
leading villagers as special constables and 
the list submitted contained the names of 
villagers, whose help was necessary for the 
preservation of order in the locality. 

The report and note having been placed 
before the Sub-Divisional Magistrate on 
26th August he held that disturbance of 
the peace may reasonably be apprehended 
in that neighbourhood and that the Police 
force ordinarily employed in the neigh- 
bourhood was insufficient for the preserva- 
tion of the peace, so that it was necessary 
to appoint as special constables the persons 
mentioned in the report. On notice issued 
to them eight of the persons appeared 
before him on 30th August, and he then 
explained the Police report to them. No 
cause being shown to the contrary he 
appointed them to act as special Police 
Officers under s. 17, Police Act, for a period 
of three months. The five petitioners in 
Oase No. 60 refused to receive the written 
orders of appointment or to serve as special 
Police Officers. The Magistrate thereupon 
directed their prosecution under s. 19 of 
the Act, and on Ist September made over 
the case for disposal to the Sub-Deputy 
Magistrate who granted time until 12th 
September. On 6th September each of 
the petitioners in the other three cases, 
Kulo Singh, Soma Singh and Psramesh- 
wari Thakur, also refused petition to act 
as a special constable and thereupon the: 
Magistrate tock cognizance in respect of 
them also of an offence under s, 19, and on 
20th September made over the cases to the 
Sub-Deputy Magistrate for disposal, The 
eight petitioners then moved this Court and 
secured the present rules. 

In support of the first portion of the 
rules, the contention of Mr, O. O. Das is 
that the appointment of the petitioners as 
special constables was not warranted by 
8.17, Police Act, and they were accordingly 
justified in refusing to act as special Police 
Officers and consequently the prosecutions 
wnders, 19 are illegal, He relies on the 
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judgment of Stephen, J., in Umes Chandra 
Gupta v. Emperor (1), and further refers to 
Gopinath Paryah v. Emperor (2), Beni 
Madhab Singh v. Emperor (3), Radha Kant 
Lal v. Emperor (4) and Pardip Singh v. 
Emperor (5). On the facts he contends 
first that the petitioners are neck-deep in 
the anti-Government movement so that they 
cannot reasonably be called upon to 
perform functions contrary to the policy 
which they have been advocating, and 
generally that the Magistrate's order being 
made with an object that was illegal, in 
particular in respect of five of them who 
being old men are unfit to be made special 

constables, so that their appointment must 

have been punitive, the prosecutions have 

no basis in law. He goes so far as to 

suggest that the circumstances are “that the 
whole of the community to which the peti- 

tioners belong residing within the locality- 
are engaged in the present political move- 
ment which has resulted in wholesale resig- | 
nations of chaukidars, and extensive propa- 
ganda for non-payment of ckaukidari tex, 

and that the necessity is “to have special 
constables to perform functions which 
chaukidars used to perform” and, therefore, 
no Babhan can be appointed a spacial con- 
stable, It would appear that the number 
of Babhans in the sub-division is approxi- 
mately one lakh. ; 

On behalf of the Crown reliance is placed 
by Mr. Jafar Imam on the judgment of 
Brett, J., in Umes Chandra Gupta v. Em- 
peror (1), and he contends further that the 
facts appearing in the present case are such 
that even on the judgment of Stephen, d., 
in that case the appointments are prima 
facie valid, and the High Oourt is not 
warranted in interfering at the present 
stage. ; 

In my judgment the contention of Mr. 
Jafar Imam cannot be gainsaid. With the 
views expressed in the judgment of Brett, J., 
I would respectfully concur holding that it 
sets out the law on the subject correctly. 
But, even on the view of Stephen, J., which 
with respect, I am unable to accept, the 
petitioners have no case on the facts. 


Before the facts are dealt with, it may be 
re-called that the High. Court will not 
interfere in a case during its pendency ina 


1) 10 0, W, N. 322, 
()10 6. W. N. 823; 2 0. L. J. 555; 3 Or. L.J, 


169. 
(3) 35 0, 454; 7 Or. L. J. 186; 12 0. W. N. 
366 


4) 8 0. L. J. 66; 7 Or. L. J. 507. 
B 34 Ind. Cas, 309; 43 0. 211; 17 Or, La J. 19% 
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. Subordinate Court unless it is of an‘ excep- 
tional nature; and the usual test of its 
being of such a nature is that a bare state- 
ment of the facts of: the case without any 
elaborate argument should be sufficient to 
convince the High QOourt that the case is 
one fit for its interferences at an inter- 
mediate stage: Choa Lal Dass v. Anant 
Pershad Misser (6). There was indeed 
interference by the High Court in the four 
decisions cited by Mr, 0. O. Das. But each 
of them arose out of a purely civil dispute 
between two private parties in which it was 
clear on a bare statement of the case that 
the appointment of the petitioners was made 
from an improper motive of partnership 
and apparently, as was said in the latest of 
the cases, “if was never really intended to 
employ the petitioners as Police Officers” 
or, as in another case, it was doubtful if 
there was everany danger of a breach of 
the peace, These decisions are of no assist- 
ance in the present case in which no 
improper motive can be discerned and it 
is not even suggested thet there is not an 
apprehension of a breach of peace. In 
fact the applications on which the rules 
were obtained are lacking in candour. 
There is no basis for the statement that 
the whole of the Babkan community is 
infected with the civil disobedience virus 
or for any suggestion that any of the peti- 
tioners are so infected. Nowhere do the 
petitioners assert or even suggest that such 
is the case, or that they had enrolled as 
‘volunteers or participated in disloyal 
activities. From what has been set out 
it rightly appeared to tke Sub Divisional 
Magistrate that a disturbance of the peace 
may reasonably, bə apprehended in the 
locality mentioned and it is manifest that 
in the circumstances detailed, the Police 


force ordinarily employed for preserving 


the peace is not sufficient for .the protec- 
tion ofthe inhabitants of Ramdiari and its 
neighbourhood. There is nowhere on the 
materials any proof, or even reasonable 
suspicion that the appointmant was puni- 
tive or made from any other improper or 
unjustifiable motive. Prima facie it is a 
straightforward effort to secure the assiet- 
ance of leading and influential men, whose 
authority is likely to be respected by the 
villagers in the preservation of peace and 
order in the conditions set out ins. 17, 

It cannot be conceded for a moment that 
physical force, isthe sole or even necessari- 
ly a predominant qualification of a Police 


(8) 250, 233, 
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Officer even in the regular force and still 
less when the appointment is under s. 17. 
Indeed many of the permanent forca and 
those not the least efficient possess no 
great physical development and in all ranks 
character and position in society are very 
important considerations. Section 17 does 
not circumescribe the discreton of the Inspec- 
tor of Police or more senior officer as to 
the personal of the special Police Officers, 
The idea of suitability has slipped into 
several of the reported decisions but ob- 
tains nosupport in the enactment, Suitabil- 
ity indeed depends upon numerous end 
varying factors and as in the appointment 
ofthe regular Police the discretion is con- 
fined tothe Police authority, here it was 
open tothe requisitioning officer to place 
value upon age or youth, physical strength, 
intelligence, temperament, especially pa- 
tience and self-control in the face of galling 
provocation, social position and influence 
and other qualifications in accordance with 
the requirements of the particular saitu- 
ation confronting him. The appointment 
cannot be adjudged punitive because he 
lays stress upon any one or more particular 
qualifications. Indeed where as here assist- 
ance was really required, the Magistrate 
would not requisition adjutant Police either 
useless men or malevolent non-co-operators, 


- Then the Magistrate is ordained to appoint 


as Police Officers the residents named by 
the requisitioning officer unless he sees 
reason to the contrary. 

Inthe present instance none of the pe- 
titioners showed reason to the contrary and 
the Magistrate could not possibly hold 
thatany such reason transpired from the 
papers before him, It is certainly not a dis- 
qualification under s. 17 that a resident of 
the neighbourhood is influential or reg- 
pected. Neither is it necessarily a dis- 
qualification that he is of mature years; 
judgment and discretion is a more promi- 
nent characteristic than biceps. Oa the 
contrary the former would certainly and 
the latter may well enhance his suitability 
for the particular public duty of assisting 
to prevent or to allay a disturbance of the 
public peace in the neighbourhood of which 
he is a resident, 

it is then contended in particular that 
s. 19 which only penalizes neglect or refusal 
to serve as a special Police Officer when 
such neglector refusal is without sufficient 
cause, does not apply in the case of five of 
the petitioners because they are old or 
very old men. That is to say, they rely 
upon “heir age as furnishing sufficient 
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Cause for their refusal or neglect. They 
alleged themselves to be 60, 65,70, 75 and 
85 years of age respectively. Obviously 
hese ages inround quinquennia are set 
out on mere guess, and it is common know- 
ledge that in such cases age after 40 or 45 
is enormously exaggerated. Prima facie 
it is altogether incredible that the Sub- 
Divisional Magistrate, before whom they 
appeared in person, would appoint a man of 
70, not to say a’ man of 85, as a special 
Police Officer, however high might be his 
other qualifications for that position in the 
neighbourhood. There is nothing reliable 
on record to indicate that the petitioners 
are not reasonably active men in possession 
of their faculties, such as would alone be 
of use to the requisitioning Police Officer. 
At any rate the plea that their age constitut- 
ed sufficient case is pre-eminently one 
which should properly be advanced in 
defence before the Magistrate who tries the 
charge against them. This Oourt is not in 
a position to deal with it. 

Prima facie, therefore, the appointment 
of the petitioners as special Police Officers 
was warranted by s. 17, the sole object 
being thereby to strengthen the ordinary 
Police. Furthermore, the prosecution 
under s. 19 followed their admitted refusal 
or neglect to act as such. No ground is. 
made out for quashing the proceedings. 

In support of the application for trans- 
fer, the only ground advanced is that the 
Sub-Deputy Magistrate, when application 
‘was made to him between lst and 12th 
. September by the petitioners in Oase No. 
60 for copy of the raport of the Divisional 
Inspector, rejected it and the petitioners 
suspected that the refusal was due to ad- 
ministrative considerations leading to an 
apprehension on their part that they would 
not havea fair trial in the Sub-division 
“as the Sub-Divisional Magistrate is natural- 
ly feeling annoyance” over the large num- 
ber of resignations of chaukidars in the 
thana of Begusarai, But for this suspicion 
there is no basis at all. The trial Oourt 
refused copy at that stage on the usual 
ground that it could not be given until 
exhibited at the trial. No inference can be 
drawn from that refusal. Indeed there is 
no ground whatever to suppose that 
petitioners will not have a fair trial in his 
Gourt, The impression created by perusal 
of his proceedings is that so far frora exhi-’ 
biting harshness towards them he has 
treated them with indulgence. Further- 
more the Sub-Divisional Magistrate has not 
displayed any animus against pe’ ners 


LACHUMAN LAL PATHAK V. KAMAKSHYA NARAYAN SINGH. 


1811, o. 193% 


either in the course of the- proceedings or ° 
in the cause which he has shown against 
the Rules. . 

Thus the Rules are without merits and 
they are accordingly discharged. Had the 
facts been correctly presented to this Court 
the Rules would not had been issued, , 

Let the records be sent down forthwith 
so that the trialsso long interrupted may 
proceed, 

A. 


Rules discharged. 
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PATNA HIGH COURT. 
Orvin APPEAL NO, 213 oF 1928, 
i February 4, 1931. 

Present :—Mr. Justico Ross, and 
Mr. Justice Fazl Ali. 
LACHUMAN LAL PATHAK arc 
ANOTHER—DEFENDaNTS—APPELLANTS 
1ersus 
Kumar KAMAKSHAYA NARAYAN 
SINGH— Puan tive —REFPONDENT, 


Evidence Act (I of 1872), ss. 11, 82 (5), 102—State- 
ment as to age of deceased in application ‘for Probate- 


_—Admissibility—Chota Nagpur Tenancy Act (VI of 


1908), s. 84—Bengal Tenancy Act (VIII of 1888), s.1038- 
B—Entry in Record of Rights of rent free tenure—Land 
within regularly assessed estate—Presumption, whether 
rebutted—Land tenure (Bihar and Orissa)—Khairat 
kusbrit ienure—Nature and incidents—Resumabdil- 
ity on extinction of male line of grantee—Custom in 
Ramgarh Raj—Evidence — Amalnamas—Admissibil- 
ity. 

Khairat kusbrit is a tenure given on condition of 
the receiver maintaining the worship at la particular 
temple and is resumable if the condition is not prop- 
erly fulfilled. According to the custom in the Ram- 
garh Estate, such tenure is resumable when the direct 
male line of the grantee becomes extinct, (p. 794, 
col. 1; p. 796, col. 2.] 

Ram Narayan Singh v. Ram Saran Lal (12), re- 
ferred to, > ; 

Where land lying with the limits of a regularly as- 
sessed estate or mahal is claimed asrent free and it 
isrecorded in the Record of Rights as rent free the 
onusison the landlord to provethat the entry is 
wrong. The entry in the Record of Rights is not re- 
butted by the mere fact that the land is situated with- 
in the zemindari. [p. 791, col.2; p. 792, col. 1.] 

Jagdeo Narain Singh v. Baldeo Singh (6) and 
Rajah Sahib Perhlad Seinv. Doorgapersaud Tewaree 
(7), distinguished. 

Surendra Nath Karan Deo v. Kumar Kamakhya 
Narain Singh (8), relied on. ; 

If it is established that the only evidence where- 
on anentry in the Record of Rights has been made by 
the Settlement Officer does not support his conclu- 
sion, that is the strongest possible proof that the entry 
is incorrect. The aggrieved party is not limited to a 
particular mode of proof,: he can prove aliunde that 
the entry in fact is incorrect. [p. 793, col. 1.] 

Surendra Nath Karan Deo v. Kumar Kamakhya 
Narain Singh (8) and Bogha Mowary, Ram Lakhan 
Misser (9), referred to, 
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A statement in a. petition for grant of Probate. as to 
the dateof the death of the deceased made shortly 
° afterdeath by a person in apposition to know the 
fact’ is admissible in evidence to prove such date, 
when made in circumstances free from suspicion. 
Sucha statement is admissibleif not under.s. 32, 
then unders. 11 of the Evidence Act. [p. 790,- eol. 
2 


“Mahomed Syedool Arifin v. Yeoh Ooi Gark.(1), Ram 
Chandra Dutt v.Jogeswar Narain Deo (2), Dhan Mal 
v. Ram Chunder Ghose (3), Oriental Government 
Security Life Assurance Co. Ltd. v. Narasinha, Chari 
(4) and Sayaruddin Akonda v. Samiruddin Akond (5), 
referred to. 

The genuineness of amalnamas which have been 
admitted by the Settlement Officer, “without any 
objection, cannot be questioned in a subsequent 
suit for resumption of the grants. [p 793, col. 

Padman v. Hanwanta (10) and Shahzadi Begam v. 
Secretary of State for India (11), referred to. | 

Appeal against the original decree of 
the Officiating Additional Sub-Judge, 
Hazaribagh, dated the 18th June, 1928, 

Messrs. P, C. ,Manuk, B. C. De and N. 
„Missra, for the Appellants. 

Messrs. S. M. Mullick, S. Dayal and 
Bindheshwari Prasad, for the Respondent, 

JUDGMENT. 

Ross, J.—This is an appeal by the 
defendants Nos. 1 and 2 against the decree 
.of the Subordinate Judge of Hazaribagh in 
„a suit brought by the plaintiff-respondent 
for the resumption of Mauza Datam, one 
-of the villages of the permanently settled 
-estate of Ramgarh. The plaintiff alleged 
-thatin the Ramgarh estate villages used to 
be given in jagir to various people and, 
-when granted to Brahmins, they were sub- 
sequently cailed khairats. According to 
the well known cuitom prevailing in the 
_Ramgarh estate, all these tenures ara 
-resumable on the failure of the male heirs in 
the male line of the original grantee. 
According toa durl:cate copy of a sanad of 
1775, Mauza Datam was granted by 
„Maharaja Paras Nath Singh, the then pro- 
.prietor of the estate to Madho Ram Tatak 
in“khairats kusbrit’ that is, fcr service, 
namely, for offering tulsi leaves to 
Bishunpad at Gaya, The grant was sub- 
, Bəquently confirmed in favour of his male 
.descendants in the direct line by an 
-amalnama in 1841 in favour of Anant Ram 
Tatak by Maharaja Lakshmi Nath Singh 
and again in 1851. By Maharaja Sambhu- 
nath Singh in favour of Baldeo Ram -Tatak 
Gayawal. Anant Ram Tatak and Baldeo 
‘Ram Tatak were the successors in the 
‘direct male line of the. original grantee 
Madho Ram Tatak. Baldeo Ram Tatak 
died in June, 1913, without leaving any male 
descendant in the: direct line of descend- 
ants, according. to -an amendment to ‘the 
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plaint made during .the hearing of the 
appeal and accepted by the appellants, no 
other male descendant of the original 
grantee Madho Ram Tatak is in existence. 
The plaintiff, therefore, became entitled to 
resume Mauza Datam on the death of 
Baldeo Ram Tatak and claimed a decree 
for possession with mesne profits from 1922, 
the suit being brought on the Ist of June, 
1925. 

Two written statements were filed, one by 
defendants Nos. 1 and 2 Lachmal Lal 


-Pathak and Baiju Lal Pathak, and the 


other by defendants Nos. 2 and 4 Bandhan 
Sahu for himself and as guardian of the 
minor defendant No. 4 Mathura Prasad 
defence did not admit that 
Mauza Datam was a portion of the Ramgarh 
estate. It was pleaded that grants to 
Brahmins are generally called ‘“khairats” 
and are not resumable. The existence of 
the custom alleged in the plaint was denied 
and it was pleaded that grantee had an 
absolute estate. The genuineness of the 


“sanad and amalnamas produced by the 


plaintiff was denied. It was further 
pleaded that Baldeo Ram Tatak died 
‘more than twelve years before the 


institution of the suit and that the plaintiff's 
claim was barred by limitation. Defend- 
ants Nos. l and 2 are purchasers of Mauza 
Datam at a sale in execution of a decree of 
the year 1886 and hava ‘been in adverse 
possession for more than twelve years. 
Defendants Nos. 3 and 4 or their pre- 
decessors were lessees of Mauza Datam 
under ‘defendarts Nos. 1 and 2; bat the 
lesee had long since expired and they were 
notliable. The other cefendants did not 
appear. ` 

The Subordinate Judge held that Mauza 
Datam was part of the plaintiff's estate of 
Ramgarh. He also held that the duplicate 


sanad and amalnamas produced by the 


plaintiff wera genuine and that the khairat 
in question was originally granted in 1775 
and was subsequently renewed 1841 and 
1851 by the plaintiff's predecessors. He 
further held that the plaintiff’ had 
established a custom in the Ramgarh estate 


. by which the proprietor was entitled to 


resume a khairat on the failure of the 
direct male line of the grantee unless the 
grant was proved upon its construction to 
be permanent or limited toa fixed period 
of time. On the point of limitation he held 
that Baldeo Ram Tatek (who is also called 
Baldeo Lal Patek) died in June, 1913, some 
time after the 12th day of that month and 


- that, therefore, the suit was within time, 
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Certain other: points which were taken in 
the pleadings and upon which findings were 
arrived at by the Subordinate Judge, are 
not material in the present appeal, as they 
are no longer pressed. In the result the 
Subordinate Judge passed a decree for 
possession with mesne profits and costs 
against defendants Nos. 1 and 2, 

Two points were argued in appeal, (1) 
limitation, and (2) resumability, 

I shall deal first with the question of 
limitation, ¿ e., the question of fact relating 
to the date of the death of the last holder 
Baldeo Ram Tatak. The precise date is not 
stated in the plaint where itis only said 
that Baldeo Ram Tatak died in the month 
of June, 1913, In the written statements 
neither the exact date or even the year of 
death is stated, but it is simply pleaded 
that he died more than twelve years before 
the institution of the suit. Evidence was 
given on behalf of the plaintiff by Pryag 
Das (P. W. No. 1), Radha Kishore 
Ohsudhuri(P. W. No. 4), Ram Kishun Lal 
(P, W. No. 6) and Ramautar Ojha (P. W. No. 
8), and the plaintiff also produced a copy of 
the application for Probate of the Will of 
Baldeo Ram Tatak (Ex, 11) in which it was 
stated that he had died at Gaya on the 
twenty-fifth of Jeth 1320 Fasli, that is, the 
l4thof June, 1913. The evidence of plaint- 
iff's witness No. lis hearsay, and the learned 
Subordinate Judge did not think fit to rely 
upon the evidence of plaintiff's witnesses 

` Nos. 6 and 7 as he was of opinion that it was 
unlikely that they could remember 
accurately the date of death after solong a 
period. He was of opinion that the state. 
mert in the petition for Probate was not 
admissible in evidence, but he accepted the 
evidence of plaintiff's witness No. 4. On 
behalf of the defence evidence was 
given by a number of witne-ses that 
Baldeo Ram Tatak had died in 1910 or 1911, 
The learned Subordinate Judge refused to 
act upon the evidence of most of these 
witnesses because they did not appear to 
have a sufficient reason for remembering 
the date of death. But he dealt in detail 
with the evidence of Raj Bahadur. Ba!deo 
Lal Nakphopha (D. W. No.4) upon whose 
evidence learned Oounsel for the appellants 
also strongly relied. 

It is evident thatif Ex.11 is admissible 
in evidence, itis, of great importanca on 
this question. This petition was filed on 
the 2rd of May, 1918, by Behari Lal Tatak 
who claimed to be the adopted son of Baldeo 

- Ram Tatak and was admittedly his sister's 
fon and, therefore, in a position to know the 
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date of his death. It appears from the 
petition that it had originally been filed on 
the 28th of July, 1914, that is, little over a 
year from the alleged date of death. 
Learned Oounsel for the appellants argued 
that this document was not admissible 
under any section of the Indian Evidence 
Act. But therespondent relies upon s. 32 
(5) contending that the statement is a state- 
ment relating to the existence of a relation- 
ship by blood cr adoption made by a person 
with special means of knowledge, It was 
conceded by the appellants that if the date 
had been the date of birth and not of death 
it would have been admissible; and this is 
clear from illustration (1) to the section. 
But it is argued that as the date is the date 
of death, the statement is not one relating 
to the existence of any relationship because 
the relationship of father and sons continues 
even after death, whereas that relationship 
does not exist until birth. The learned 
Advocate for the respondent contends that 
this is to place an unduly narrow and 
technical construction upon the language 
of the section and reference was made to the 
decision of the Judicial Committee in 
Mahomed Syedool Arifin v. Yeoh Ooi Gark 
(1) and also to Ram Chandra Dutt v Joges- 
war Narain Deo (2). Dhan Mull v. Ram 
Chunder Ghose (3), Oriental Government 
Security Life Assurance Co. Ltd. v. Nara- 
simha Chari (4) and Sayaruddin Akonda 
v Samiruddin Akond (5). But of these 
oniy the last was s case of the date of death 
and reliance was pleced on other sections of 
the Act also Isis contended that the real 
question is whether the statement was made 
in circumstances which were free from 
suspicion and that there was absolutely no 
reason for the petitioner for Probate to 
migsstate the date of death as there was no 
controversy then existing upon this matter, 
and nothing turned upon the date. The 
statement was made shortly after the death 
by a person in a position to know the facts, 
without any motive fora false allegation. 
The question is not free from difficulty ; 
but, in my opinion, the rtatement is admis- 
sible, if not under s. 32 (5), then under 
s. 11 of the Act. 


(1) 39 Ind, Cas. 401; 21 O. W. N. 257; (1917) M. W. 
N.162: 19 Bom. L. R. 157; (1916) 2 A. O. 575; 86 L. 
J P.G.15; 115 L T. 564; 32T. L.R. 678; 43 1 A 
256 (P. © .). 

(2) 20 O. 758. 

(3) 24 O. 265; 1 O. W. N. 270. 

(4) 25 M. 183. 

(5) 72 Ind. Cas, 935; A, I. R. 1923 Oal. 376, 


1811, 0.1931. 


The learned Subordinate Judge relied 

° on the evidence of Radha Kishore Ohaud- 
huri, a doctor, who deposed that he had 
treated Baldeo Ram ‘Tatak in 1913 up to 
the 12th of June. The Oivil Surgeon had 
been called in and had operated on the 
patient who died of his illness. The 
witness produced his diary showing an 
entry dated the 12th of June, 1913, of fees 
paid by Tatakji, and his prescription- book 
showing prescriptions from the 3rd to the 
lith of June,1913, for Tatakji. The genuine- 
ness of these documents was not dis- 
puted, but it wasargued for the appellants 
that as admittedly all the members of this 
family were known as Tatak, the documents 
may refer to any member of the family. 
It was suggested in cross-examination that 
the witnéss had treated Behari Lal Tatak 
and he admitted that he had done so, 
although he said that it was after the 12th 
of June ; and he referred to him as Behari 
Lal Mahto. I: was admitted by the defence 
witness No. 11 that Bahari Lal Tatak was 
formerly known as Behari Lal Mahto and 
that he began to be callad Tatak when he 
succeeded to the properties of Baldeo Ram 
Tatak on the death of the latter's widow. 
It appears from Ex. 11 that the widow 
died about 1914 and consequently these 
prescriptions cannot refer to Behari Lal 
Tatak; and the evidence of the witness is 
dafinite that it was Buildeo Lal Tatak that 
he attended and that the '“Tatakji” mention- 
ed in the prescription was -Baldeo Lal 
Tatak, No reason was shown in cross- 
examination for distrusting the evidence 
` of this witnes3 ana,tu my opinion, t1e learo- 
ed Subordinate Judge was right ın relyiog 
upon it. Nor can this evidence be held to 
bs rebutted by the evidence of Nakphopha, 
because he is not a .disinterested witness. 
He admits that Lachman Lal Pathak the 
defendant No. lis the brother of his pro- 
ther’s wife; and that this relationship hes 
had some influence on the defence evidence 
would appear further írom the fact that 
evidence was given of the date of death of 
Baldeo Ram Tatak by one Balieo Lal 
. Thatwari(D. W. No. 8) who is married to 
Nakphophba'’s sister and is the urcle of 
Lachman Lal Pathak, Moreover Nakpho- 
pha admits that although Baldeo Ram 
lived near him he had not visited him for 
a long time. There was, therefore, no 
special reason why he should remember the 
date of his death; and the reason that he 
gives, namely, that he went to the Delhi 
. Darabar in 1911 is no reason at all. ln my 


opinion, therefore, the plaintiff has proved. 
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that Baldeo Ram Tatak died in June, 1913, 
and the suit is within time. 

Inow turn to the question of resum- 
ability ; and the first question for decision 
is as to the burden of proof. The conten- 
tion on behalf of the appellants is that 
the Record of Rights beingin their favour, 
it is for the plaintiff to prove that the 
record is incorrect, The Record of Rights 
(Ex, 18) shows Mauza Datam as a 
village of the permanently settled estate of 
Ramgarh, being a khairat under the estate 
and not resumable. Therespondent relies 
upon the decision of the Judicial Com- 
mittee in Jagdeo Narain Singh v. Baldeo 
Singh (6). In that cage the land in dispute 
was recorded inthe Record of Rights as 
malikana land within the plaintifi’s zemin- 
dari. Their Lordships quoted s. 103-B of 
the Bengal Tenancy Actas declaring that 
“every entry in the Record of Rights so 
published shall be presumed to be correct 
until the contrary is proved,” and referring 
to this presumption said: “Once, how- 
ever, the landlord has proved that the land 
which is sought to be held rent free lies 
within hi3 regularly assessed estate or 
mahal, theonus is shifted. In the present 
case, the lands in dispute lie within the 
ambit of the estate, which admittedly - be- 
longs to the plaintifisand the pro forma 
defendants ‘and for which they pay the 
revenue asseeses On the mauza. In these 
circumstances it lies upon those who claim 
to hold the land free of the obligation to 
pay rent to show by satisfactory evi- 
gence that they have been relieved of 
this obligation, either by contract or by 
soms old grant recognized by Government, 
This rule was pronounced as long ago as 
18¢9, in a judgment by Sir James Colvile, 
in ine appeal of Rajah Sahib Ferhlaad Sein 
v. Doorgapersaud Tewaree (7): “Tne 
appellant is the zemindar; as such he has 
a prima facie title to the gross collection 
from all the m2uzas within the zemindavi., 
It lay upon the respondents todefeat that 
right by proving the grant of an inter- 
mediate tenure.” The argument apparently 
is that there are two conilisting presump- 
tions. The presumption of correctness 
attaching to the Record of Rights, and the 
presumption thatthe zemindar has title to 


(6) 71 Ind, Cas. 984; 2 Pat. 38; 3 P. L. T. 605; A. I. 
R. 1922 P. C. 272; 36 O. L. J. 499; 32 M. L.T. 1. (1929) 
M, W. N. 361; 27 O. W. N. 925; 45 M. L. J 460; 49 I 
A. 399 (P. 0.). 

(7) 12 M. 1. A. 286 at p. 331; 2B. L. R. (P. C.) 
111; 12 W. R. P. C. 6; 2 Sar. P,O, J. 429; 2 Suth P, 
O. J, 225 20 B. R. 347. (P. 0.) 


[=] 


792 


_the gross collections from all the mauzas 
within his zemindari ; and, therefore, it is 
for the person who claims to hold rent-free 
to prove his title. Now s. 103B of the 
Bengal Tenancy Act was amended by a. 22 
of Bengal Act I of 1907 as follows: 
“Every entry in the Record of Rights so 
published shall be evidence of the matter 
referred to in such entry, and shall be 
presumed to be correct until it is proved by 
evidence to be incorrect.” Section 84 of the 
Chota Nagpur Tenancy Act which governs 
the present case is identical with the 
amended s. 103 B of the Bengal Tenaicy 
Act. The addition of the words “by 
evidence” would seem to indicate that the 
correctness of the record is not rebutted by 
a mere presumption and that the burden 
of proof consequently is on the plaintiff. 
In this-connection reference may be made 
to the decision of the Judicial Committee 
in Surendra Nath Karan Deo v. Kumar 
Kamakhya Narain Singh (8). That was 
@ suit for resumption by the Ramgarh Raj 
and the Record of Rights was against the 
plaintif. Their Lordships observed: “The 
Record of Rights was drawn up in 1914 and 
it was open to the plaintiff under s. 87 of 
the Act to file a suit before the Revenue 
Officer within three months to rectify the 
entry inthe khewat, This not having been 
done, the entry stands and cannot be 
altered by the Civil Court and under s. 8t 
(3), it is to be evidence, of the matter re- 
ferred to in such entry and is to be presum- 
ed to be correct until it has been prcved by 
evidence to be incorrect.” It would ap- 
pear, therefore, that the turdenof proof was 
on the plaintiff to show that this khairat 
was resumable. 

The learned Counsel for the appellants 
though not pressing the argument strongly 
because he admitted it to be uncertain 
argued that as the Settlement Register 
1760-1710 (Ex. <A) shows that Datam 
was not assessed withinthe Ramgarh estate 
at the Permanent Settlement, it should rot 
be considered tobe within the estate : and 
further that inasmuch as the patta of the 
Decennial Settlement (Ex. B) containsaclause 
thatthe zemindar is not without the order of 
the Government toresume “debutiar, brah- 
mottar, mahottar, ai mas, madadmash of pirs 
and fagirs, orchard land, lakhraj, etc.”, th's 
village, even if it were ircluded within tle 
estate, was not resumable, the reason for the 
restriction being that the village was not 

(8) 123 Ind. Oas. 145; 51-0. L. J. 502; A. I. R. 1930 


P. 0.45; 31 L: W, 352:.32 Bom. 
731 (P. O.) ? L. R.515; 59M. L. J. 
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assessed to revenue. Ib seems to me, how- 
ever, that the patta (Ex. B) does not deal 
with the grants of this kind at all. It says 
nothing about khairats or jagirs and there 
is nothing to show that in assessing the 
revenue the income of this village nad not 
been takeninto consideration. The patta 
shows that tre whole of Tappa Sardam was 
settled with the zemindar and, therefore, in 
the absence of evidence it must be presum- 
ed that every bit of land in the estate had: 
been assessed torevenue, All that Ex. A 
shows “is that at that time no rent was 
payable tothe zemindar, but that has in 
reality nothing to do with the assessment 
of revenue on the zemindar. Moreover the 
Sarshikan paper (Ex. 7-b) shows that . there 
was a sadar jama of Datam in 1794 and the: 
term “sadar jama“ is used in the Rubakar 
(Ex. 8) for that which is paid by the zemin-- 
dar to the Government Ex. 7isa list of: 
1843 filed by Maharaja Sambhu Nath Singh 
apparently under the Rubakar (Ex. 8). This 
shows Mauza Datam with its dependencies 
Nawada and Garhwatari in Tappa Sardam as 
brit jagir of Anant Ram Tatak for offering 
tulsi leaves to Bishunpad at Gaya. Registers: 
A and D of the Collectorate (Hx. 17) show 
Mauza Datam as part of the’estate. The 
Record of Rights (Ex. 18) also shows Mauza 
Datam as khairat of Lachhuman Lal Tatak 
under the estate and it is recorded as not 
resumable. The sale certificate of the de-’ 
fendants describes Mauza Datam as being 
in Tappa Satdam a lakhraj village. After: 
their purchase the defenaants applied to 
the Maharaja for mutation of their names 
in respect of Mauza Datam. In Ex 3 itis 
stated that the entire Mauza Datam original 
with dependencies together with Tolas Na- 
wadih and Garhwa, Tappa Sardam, was 
granted as lakhraj jagir by the Maharaja's 
grand ancestor to the grandancestor of 
Baldeo Lal Tatak, Exhibit 5 is the judg- 
ment in atitle suit for the resumption of 
Mauza Bala; and itis worth noticing that 
Bela isone of the villages in Ex.A which 
also was without specification of jama. In 
my opinion; there is nosubstance in this 
contention by the appellants and the Sub- 
ordinate Judge rightly decided that Mauza 


_Datam was within the plaintiff's estate. 


The Record of Rightsehows that this’ 
village is a khairat, but the plaintiff has- 
still to rebut the entry which shows it to be 
non-resumable. In desling with the ques- 
tion of howa Record of Rights can be rebut- 
ted. Mookerjee, J., in the case of Bogha: 
Mowar v Ram Lakhan Misser (9) said that: 

(9) 41 Ind. Cas. 804; 270. Li 107. 3 
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“If it is -established that the only evidence 
Whereon the entry was made by the Settle- 
ment Officer does not support his conclusion 
that is the strongest possible prcof that the 
entry isincorrect. The party isnot limited 


` to a particular mode of proof; he can prove 


aliunde, that the entry is in fact incorrect, 


| but there is no reason why he should not 


achieve the same result by proof that the 
material whereon the Settlement Officer 
based his decision does not in law justify 
his conclusion as to the relative rights and 
obligations of the parties.” Exhibit: D 
contains the grounds of the decision of the 
Assistant Settlement Officer for entering 
this khairat as non-resumable. The Raj 
had not produced a copy of the sanad and 
no rent was shown to have been paid. Then 
comes the’ decision in the following terms: 
“This at the same time is on the list of 
villages which have been granted as khairat. 
This makes me take it gs a khairat village, 
Khairats are not resumable generally unless 
it can be proved tote so, No evidence is 
adduced to show that khairat grants are 
resumable; record as khairat not resum- 
able.” In treating the case in this way it 
seems to me thatthe Assistant Settlement 
Officer clearly threw the burden on the 
wrong shoulders. The village was within 


“the Ramgarh estate and whatever may be 


the position after the Record of Rights has 
been framed, there can be no doubt that at 
that stage it was fer the khairatdar to 
establish a non-resumable title, The judg- 
ment proceeds on a pure assumption that 
khairats are generally not resumable. 
There is no such presumption in law and a 
large volume of evidence has been produced 
in this case to chow that at all events some 
khatrats are resumable. On the other hand 
no case of non resumable khairat has been 
shown by the appellants. The entry in fact 
is based on an absence of evidence, and, in 
my opinion, stands self-rebutted, but in any 
caseit has been rebutted by the evicencs of 
actual cases of resumption which has been 
produced at this trial. 

‘The plaintiff has produced what purports 
to bea copy of the original sanad of 1775 
(Ex. 1). The document runs ¢s follows: 
“Whereas one village Datam in Ahori 
Pargana Heth Ghat, Tappa Rano, has been 
granted as rent-free kusbrit sankalp to Madho 
Ram Tatek. The village includes all jups, 
kups and fisheries ete.”; and it is described 


as a'kaul karar- patta”. Two amalnamas 


Eave also teen produced by the’ plaintiff, 
Exhibit 2 dated 1741 is an order to the 
tenants of Nawadih one of the dependent 
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villages of Mauza Datam and runs as 
follows: ‘Whereas the said dependency of 
the said village which had been resumed 
is hereby released, you should carry out 
Similar- 
ly Ex. 2 (a) isan amalnama of 1851 direct- 
ing the tenants of Mauza Datam to carry 
out the orders of Baldeo Ram Tatak to 
whom the Maharaja had given the village 
in khairat for cfflering tulsi leaves to 
Bishunpad. : 

The appellants’ argument on Ex. 1 is that 
it is not admissible in evidence as itis not 
a duplicate of the original, because it bears 
no seal and no signatureof the Maharaja; 
and that it is not acopy which can be ad- 
mitted under any of the provisions of the 
Evidence Act; and moreover that it is not 
to be treated as genuine, because it waa 
not produced before the Settlement Officer, 
The two amalnamas are also objected to, 
because they bear no seal. Now it appears 
from the record that these documents were 
admitted without objectionand if that be 
so, their admissibility cannot be questioned 
now: see Padman v. Hunwanta (10) and 
Shahzadi Bagam v. Secretary of State for 
India (11) The appellants contend that 
the documents were not properly received 
in evidence. It appears that this case was 
first tried ex rarte and plaintiff's witness No. 
1 the Assis:iant Record-Keeper produced 
there documents which were marked ag 
exhibits on the 12th of July, 1927. Then 
the case was tried as a contested suit and 
that deposition of the wi-nesa was read out 
and adop:ed by the plaintifi’s Pleader as 
evidence, and the witnera was further ex- 
amined on the Sth of June, 1928, It is 
argued on this that these documents were 
rever tendered as evidence in the presence 
of the appellanta so as to give them an 
opportunity to object to them. But it is 
perfcetly clear that the earlier deposition 
of the witness was read out at the second 
trial and the appellants had an opportunity 
then to object to this evidence if they in- 
tended to do eo; but no objection was taken 
and the evidence went in without objection, 
In my opinion these documents must be 
treated as admissible in evidence, Some 
guarantee of their genuineness is to be found 


in the fact that according to the evidence 


10) 29 Ind, Cas. 807; 19 3. W. N. 929; 18 M. L. T. 
sis $ A.L. J 801; 17 Bom. L. R. 609; 2 L. W. 645; 
(1915) M. W. N. 500:,22 O. L. J. 172; 110 P. W. R 
1915; 29 M.L. J. 307; 93 P. W. R. 1915; 11 P. L. R. 
1916. (P. C. 

Linai a 1059: 6 C. L. J 678; 9Bom, L, R. 1192; 
2M. L. T., 439; 34 I. A, 194 (P. C.) 
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of the Assistant Record-Keeper they bear 
the initial of Col. Money who was manager 
of the estateup to 1873.. I shoula- hesitate 
to hold on the strength of these documents 
alone that the nature of the tenure had 
been established; but there are other docu- 
ments which, in my opinion, are not open to 
suspicion and which confirm these papers. 
Some of these documents have already been 
referred to, Exhibit 14 is a list of Khairats 
of 1782 which shows Datam as the khairat 
of Madho Gayawal. The khairat awarza of 
1831 (Ex. 13) shows Datam as Bhairat of 
Anant Ram Tatak. Exhibit 7 a return 
of the year 1843 submitted to the Govern- 
ment by the Raj shows this village 
as brit jagir for offering tulsi leaves to 
Bishunpad at Gaya, the jagirdar being 
Anant Ram Tatak. Thisis a strong corro- 
boration of the terms of the amalnama (Ex. 
2-A) of 1851 and ‘is in consonance with the 
word “kusbrit’ in Ex. L. Exhibit 7-A 
Sarahikan paper of 1859 shows Baldeo Ram 
Tatak as the jagirdar of this brit jagir on 
condition of rendering good tervices, 4. Gry 
for offering tulsi leaves to Bishunpad. 
The documents, therefore, in my opinion 
establish that this tenure was & khatrat 
kusbrit and that has been defined in Mr. 
Sifton’s Settlement Report of Hazaribagh 
asa tenure given on the condition of the 
receiver maintaining the worship at a 
particular temple and it is noted that this 
is resumable if the condition is not properly 
fulfilled, This definition must, in my 
opinion, prevail against the general langu- 
age used by Wilson in hia glossary as it 
represents vhe local meaning of the term. 
L2arned Counsel for the appellants then 
arguedon Bx. 1 that it is either an out 
and out gift or a grant for life; that in the 
former case there can be no qusstioa of 
resumption and in the later case the suit 
is long out of time, because the right to 
resume arose on the death of the original 
grantee. The first contention resis on the 
word “sankalp’ which it is contended 
imports an absolute dedication, The 
word means only ‘determination’ and when 
it is in immediate conjunction with the 
word ‘kusbrit’ which itself imports service, 
there can be no question of an out and cut 
gift. Moreover itis not the appellants’ case 


that this is anything but a tenure as the ` 


Record of Rights shows. Asto the second 
ground, limitation, this was no part of the 


defence. But in any case, it is sufficiently - 


met by what Hunter, in a passage to be 
referred to presently, says about the 
natureof these grants. By the custom of 
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the Raj, (if proved), the right to resume did 
not arise as long as’ there was a male 
descendant of the original grantee inthe 
male line. This question comes back to 
the question of custom. It is contended 


for the appellants that the reference to- 


resumption in Ex. 2 negatives this alleged 
custom and as there is no evidence of a 
rc»grant, the suit must be out of time, and 
that amalnamas issued to tenants, are not 
sufficient to deprive the khairatdar of any 
rights that he might acquire by adverse 
possession. But Hx. 2 itself shows that 


-the resumption was followed by a release 


and it seems to have been nothing but a 
formality. Possibly gone through with 
some idea of preserving the rights of the 
Raj. This view is borne out by the fact 
that Ex. 2 is of the year 1841 and that 
Anant Ram had been shown as khairatdar 
as far back as 1831 (Ex.13). It is not that: 
the Raj neglected to enforce its right to 
resume on the death of the original grantee 
but the custom prevented any. effective 
right to resume from arising as long asa 
male descendant of the original grantee 
was in existence. Under the custom the 
Raj had no alternative but to recognize 
the successor. There is no evidence that 
any fresh sanads were granted to the suc: 
ceseore, whose continuances in the estate 
must, therefore, be attributed to the strength. 
of the custom. $ 

The principal question. in the case is 
whether it has been proved that there isa 
custom in the Ramgaru estate of resuming 
khairat grantsoi the death of the male 
descendant in the male line of the original 
grantee, Hunter in his Statistical Account 
of Bengal, Hazaribagh District, has given 
a history of the jagirs and khairats in the 
Rangarh estate (Vol. XVI, page 121), 
This has been quoted by tne learned Sub- 
ordinate Judge. Ths book is a book of 
authority and has been referred to in re- 
ported cases, e. g, tam Narayan Singh v. 
Ram Saran Lal (12), From that account 
it appears that these grants were originally 
grants at will, but in 1792 an arrangement 
was entered into by which the grantees 
should hold for life on payment of 4 annas 
in the rupees of the ascertained assets. The 
power of resumption, however, was never 
exorcised, but on the death of the holder the 
grant was confirmed to his heirs and succes- 
sors and the life-tenures became permanent 


(12) 50 Ind, Casi; 46. 
J. 344; 17 A. L. J.398; 21 Bom. L. R.597; 23 C. W. 
N. 866; (1919) M. W. N.518; 26 M. L. T, 207; 46 1. A. 
88 (P.:C.). 3 i 
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and liable to resumption only on failure of 
heirs of the original grantees. The word 
‘heirs’ in this passage seems to mean ‘male 
heirs inthe male line’ because the author 
goes on to say: “In confirming these 
jagir grants, the Rajas only recognized 
the eldest son or the eldest branch of the 
original holder.” The custom that is now 
asserted is somewhat narrower, because it 
limits the right to resume to the failure 
of male heirs in the male line, and not to 
the failure of male heirs in the eldest 
line. 

A large number -of judgments have been 
produced in this case, as showing the 
recognition of this custom from before 1839. 
Exhibit 16 (c) is a Rubakar of the Court 
of the Agent to the Governor-General, 
dated the 8th of February, 1439. That was 
asuit for reaumption of “a birt jagir on 
condition of receiving service’ based on 
the custom inthe Ramgarh estate to resume 
the land after the jagirdar's death without 
issue. The suit was brought against the 
widow of the last holder who had died 
leaving a daughter's son. The defence 
was that the grant was a khairat grant ‘al 
qulad’ and not resumable. The decree 
was for resumption and the following 
passage occurs in the judgment: “For this 
reason, under s. 3, Regulation II of 1895, 
the possession of the appellant after the 
death of Kharganand, over the jagir birt 
in lieu of service is totally illegal and by 
way of trespase, without the consent ofthe 
zemindar and the same can rever be treated 
as legal and proper; rather, similarly, if 
the jagirdar dies issueless alter the cesce, 
his property does not remain in possession 
of the female butit passes in the pcsses- 
simncf the zemindar. Such cases ‘have 
already been decided by the Oourt” and 
reference was mede to a decree of the 
year 1834 in a suit for re:umption against 
tne widow of the grantee. Exhibit 16 (j) 
is a Rubakar of theOriminal Court of the 
Agent tothe Governor-General, dated the 
16th of December, 1843, in a case of resump- 
tion on the death of the heir of the origi- 
nal grantee without heirs on the strength 
of the ‘‘zemindari custom and usage which 
had been then in vogue from before.” The 
parties were the’ Maharaja Sambhu Nath 
Singh and the widow of the last male 
holder. It was held that the Raja hada 
right to resume brahmotiar lands: in 
accordance with the conditions of the sanad. 
Exhibit 16 (d) isa judgment of the Civil 
Court of Hazaribagh of the 2nd of Decam- 
ber, 1862, in a suit brought by the Maharaja 
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to recover possession of certain villages 
that had been granted on condition of 
rendering service, the last holder having 
died childless; and it was held that the 
Maharaja was entitled to resume, the inter- 
est being only a life-interest which was 
not transferable. This case is interesting, 
because although the grant was held to be 
only a life-interest it had in fact devolved 
upon son of the original grantee and was 
resumed after his death. Exhibit § is a 
judgment, dated the 7th of December, 1863. 
That was alsoa suit for resumption of a 
grant of a tenure on condition of service 
and it was observed: “It is an established 
rule in such cases (i.e. of death without 
heirs) evenjwhere a jagir may ba heredit- 
ary that it reverts to the zemindar.” In 
that case the defendants were the descend- 
ants of an ancestor of the original grantee 
put were not in the grantee's own line. 
It was also observed: “The decisione, 
copies of which have been filed by re- 
spondents, go to prove that the right to 
resume on failure of direct heirs of a 
jagirdar has been upheld by the Oourts 
and indeed many precedents might have 
been quoted for such a proceeding.” Exhi- 
bit 16 (b) is the decision of the Judicial 
Oommittee cf the 3rd of December, 1918, in 
a suit brought by the Ramgarh Raj for 
resumption cf a putraputradi jagir reported 
in Ram Narayan Singh v. Ram Saran Lal 
(12), The .question was whetber the word 
“putraputradi” conveyed an estate of in- 
heritance. It was held that the grant 
was ambiguous and reference was. therefore, 
made to the custom of the Raj. Exhibit 16 
(1) is a judgment of the 5th of August, 1924 
and there it was held on the evidence that 
khairat tenures are resumable in the Rem- 
garh Raj on failure of the male issue in the 
male line cf thé origizal grantee. It was 
objected that it was an ex parte decision, 
put it may well be that after the decision of 
the Judicial Committee it was not consi- 
dered advisable to question the existence 
of the custom. The terms of the grant in 
that case are not stated. Exhibit 16 (7) is 
a judgment of the 22nd of January, 1925, in 
a suit for resumption of khairat “for khair- 
khaki (well wishing)”. In this case also it 
was found that the grant was resumable 
when the direct male line of the grantee 
become extinct. The same objection was 
taken to this judgment that it wasan ex 
parte judgment; and the answer is the 
same. Exhibit5 isajudgment of the 6th 
of August, 1925, but this case was not de- 
cided on the question of custom although 
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the question was raised and the Subordi- 
nate Judge held that the judgments pro- 
duced by the plaintiff went to show that 
jagir and khairat grants made by the Ram- 
garh Raj were by custom resumable on 
failure of the direct male line of the grantee 
and he observed that in the defence this 
‘custom was not disputed. Exhibit 16 (a) 
is a judgment of the 25th of February, 
-1928, in a suit of 1924. In that case there 
was no evidence of the contents of the 
sanad and it was held that in the absence 
of that evidence the jagir must be taken 
to be limited only to the- death of the last 
direct male descendant of the original 
grantee according to the custom. It is true 
that in that case the Record of Rights 
showed the jagir to be resumable; but the 
existence of the custom was definitely 
affirmed, 

Beside this documentary evidence, there 
is oral evidence of custcm, I shall refer 
only to two witnesses. Bhola Nath Tiwari 
(P. W. No. 2) has an 8 annas share ina 
khairat jagir under the Ramgarh Raj, and 
he deposes against his interest that this 
estate is resumable on the failure of the 
direct male line of the grantee and states 
that all jagirs in the Ramgarh Raj are eo 
resumabie on account of tha custom. Sheo 
Sahsy Lal, defendants’ witness No. 12, who 
was formerly a Record-Keeper of the Ram- 
garh Estate, says in cross-examination that 
all jagirs of khairats in the Ramgarh Es- 
tate are resumable on account of a custom 
on the failure of direct mals line of the 
original grantee, 

Tne general argument on behalf of the 
appellants on these judgments is that they 
only show that tenures granted on condi- 

_ tion of service were resumable on extinc- 
tion of the male line and that this is only 
a speci3l instance of the resumability of 
services tenures when the service ceases to 
be performed. The service is to be rendered 
by grantee or his descendants and when the 

‘line becomes extinct the servica can no 
longer be offered and, consequently, the 
true ground of resumption is the failure to 
offer service. Now the answer to this ar- 
gument is twofold. In the first place the 
document already referred to hearing upon 
the present grant show that service was 
annexed to it. Secondly the decisions al- 
though generally on cases where there was 
a condition of service, do rot appear to 
have turned upon that condition. In none 
of these cases was reaumption claimed 
notwithstanding the fact that male issue 
was in existence and in the case report- 
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edin Ram Narayan Singh v. Ram Saran 
Lal (12), there was no question of 
service. That was acase ofa grant ofa 
jagir with a reserved rent and it cannot be 
argued that rent is service. The patia con- 
tained the word ‘putraputradi’ which is 
ambiguous. It appears from the judgment 
of the Subordinate Judge that the defend- 
ants in that case relied upon the word 
‘putraputrad?’ as distinguishing their grant 
from other jagirs containing other words 
such as khairat, khorposh, ete., which were 
conceded to be resumable on failure of the 
male descendants in the line of the original 
grantee. The conclusion come to was that 
the evidence was that “all jagirs by what- 
ever name they may be called condition or 
no condition attached, were primarily 
life tenures and which by «flux of time 
became permanent and resumable and 
liable to resumption only on failure of male 
heirs of the original grantee.” That was the 
ground on which the Subordinate Judge 
construed the grant and his construction 
was adopted by the Judicial Committee 
who in construing this ambiguous term 
‘putraputradt’ relied upon the evidence 
showing that in Raj Ramgarh those’ who 
have succeeded to jagirs have always been 
males in the male line of the grantee, The 
grant was consequently limited in that 
sense and the decision rested on the custom 
alone independent of any question of serv- 
ice. 

In my opinion the result of the evidence 
is that the entiy in the Record of Rights 
which shows this khairat to be rot resum- 
able, has been rebutted and the respondent 
has established the custom of resumability 
on failure of male heirs in the male line of 
the original grantee asserted in the plaint. 
It follows that the dezision of the Subordi- 
nate Judge is right and the appeal must be - 
dismissed with coets. 


Fazl Ali J.—I agice. 
A Appeal dismissed. 
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. PATNA HIGH COURT. 
Desara REFERENCE No, 15 or 1930. 
June 13, 1930. 
Present:—Mr: Justice Fazl Ali and - 
Mr, J ustice Scroope, 
SONARAM MAHTON AND ANOTHER 
— APPELLANTS 
we versus 
EMPEROR— Opposite PARTY. 

Evidence Act (I of 1872), s. 27—Confession leading 
to discovery—Admissibility. 

Where a person suspected of murder made a state- 
ment to the Police that he had put the corpse in a cer- 
tain mine and the corpse was discovered by the Police 
in that mine in consequence of this information: 

Held that the whole of the accused's statement that 
he had put the body into the mine was admissible in 
evidence under s, 27, Evidence Act, though it was 
really a confession. |p. 799, col. 2] 

Per Scroope, J.—-The protection given to an accused 
person by ss. 24, 25 and 26, Evidence Act, should not 
be dependent upon the ingenuity of the Police 
Officer or the folly of the prisoner in composing the 
sentence which conveys the information. But at the 
same time the Court cannot garble the statement 
made tothe Police so as torender it absolutely’ in- 
nocuous tothe prisoner and remove it entirely from 


oe nature of a confessional statement, [p. 799, col. 


i Suithan v. Emperor (1), Lalji Dusadh v. Emperor (2), 
Superintendent and Remembrancer of Legal Affairs, 
Bengal v. Bhajoo Majhi (3) and Rex v. Jora Hasji 
(4), discussed. 

Death reference made by the Sessions 

Judge,Manbhum, dated the 16th April, 1930. 


Mr. R. S. Chattarji, for the Appel- 
_lante. 
Mr, S. M. Gupta, for the Crown. 


JUDGMENT. 

Secroope, J .—The two appellants Sona- 
ram Mahton and Laktoo Mahton are bro- 
thers.. Sonaram has been convicted under 
8, 302, Indian Penal Code, by the Sessions 
Judge of Manbhum in disagreement with 
the four assessors and has been sentenced 
to death for the murder of one Gobind 
Mahton on 27th November last; Laktoo 
Mahton has been convicted under s. 201, 
Indian Penal Oode, by the Sessions Judge 
in disagreement with the four asseesors for 
an offence arising out of the same murder. 
The case of Sonaram also comes before us 
as a reference under s. 374, Oriminal Pro- 
cedure Code. . 

The murdered man Gobind Mahton 
was landlord of the accused and they 
lived in village Singra about half a 
mile from Bandhdih Ghat in the Bag- 
mara Police Station. There had been dis- 
_ putes between Gobind and the brothers at 
the recent settlement operations and there 

was a civil suit pending between them 
which wasinstituted early in 1929 in the 
Munsif's Qourt at Dhanbad; Laktoo and 
Sonaram were the plaintiffs and they sued 
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for a declaration that they were not under- 
raiyats of Gobind in respect of certain 
lands. The suit was fixed for hearing at 
Dhanbad on 27th November: Gobind 
applied for an adjournment on that day 
and that was the last date he was seen alive. 
There is no doubt about these facts, nor is 
there any doubt that as he did not return 
home that night his son Mukund came next 
day to Dhanbad to search for him; he went 
to their Pleader Babu Sidheswar Mukharji 
and the latter told him that he had not 
seen Gobind after he had received from 
him a petition for time in the case on the 
previous day. Ram Narain Rai who is 
Sidheswar’s clerk corroborates him stating 
that on 27th November at about 3 or 3-30 
P. m. he told Gobind that the cass bad been 
adjourned and tbat he had not seen him 
after that. Mukund epent that night at 
Dhanbad and next day Babulal Mahtoo 
cousin of Gobind, also came there from 
Singra to make enquiries, on that day they 
egrin enquired from the Pleader amongst 
others but with no further success, 

To get from Dhanbad to Singra, which 
isa distance ofsome 13 or 14 miles, the 
most convenient way is to take the bus 
from Dhanbad as far as Kirkend but it 
does not run any farther in the Singra 
direction and leaves a distance of about 8 
miles still to be traversed. A bus leaves 
Dhanbad about 4 r. 4, and the prosecution 
suggestion is that Gobind left by that bus. 
Thursday and Friday passed without any 
traces of Gobindand on Saturday, the 30th 
November, Mukund went to Bagmara 
Police Station and informed the Sub-Inspec- 
tor that his father was missing and the in- 
formation was noted in the station diary. 

Here I may refer to the suggestion ad- 
vanced by the learned Advocate who de- 
fended the accused; he argued that the- 
delay in going to the thana was suspicious 
and he went the length of suggesting that 
this unfortunate young man Mukund 
might have murdered his father: that is an. 
utterly baseless point because undoubtedly 
the young man was making enquiries on 
Thursday and Friday (we have evidence of 
a respectable lawyer. to that effect) and 
there is nothing remarkable in his not 
going off at once to the Police. It is quite 
clear that he was genuinely searching for 
his father for these two days. The Sub- 
Inspector set out for Singra on Saturday 
efternoon. By that time Mukund had found 
on the pathway between Bandhdih and 
Singra some beads from a tulsi mala, some 
rags and drops of blood he was led to search 


798 SONARAM MABTON V. EMPEROR, ‘ 431. 


-for suspicious traces by information receiv- 
ed from one Paran Mahton (P. W. No. 7) 
that he had seen his father walking with 
another man on the path from Bandhdih to 
Singra late on Wednesday evening. In 
consequence of this find Mukund telegraph- 
ed to the Police at 4-10 Pr. m. on Saturday to 
the following effect, “murdered Gobind 
anions cloth wreath place located 
sic). 

The Sub-Inspector apparently got no 
further with the enquiry on Saturday even- 
ing but on Sunday morning he organized 
a search in all directions radiating from the 
place were the suspicious traces had already 
been found and another piece of tulsi mala 
was found about helf a mile off to the 
east from these finds which is also identifi- 
ed by Mukund as his father’s, Then the 
Sub-Inspsctor drew up a First Information 
Report under s. 302 which contains the 
facts I have already narrated in some 
greater detail; but the important point 
that emerges from it is that Mukund 
then stated he suspected Sonaram and 
L2ktoo of having done away with his father 
because of enmity over a civil suit. The 
Sub Inspector then arrested Sonaram who 
made a long statement to him as aresult of 
which a very important find was made, 
viz, the dead body of Gobind. In con- 
sequence of Sonaram’s statement the Sub- 
Inspector on Sunday evening about 7 P. m. 


- had a search made for itin the abandoned 


incline No. 7 of Murulidih colliery which 
is about 11/2 miles south-east of Singra and 
three miles south-east;of Bandhdih Ghat. 
The search party entered the disused 
incline by an improvised ladder and even- 
tually in one of the galleries of the mine 
they found a headless corpse buried 
under some stones which was identified by 


- Mukund as the body of his father Gobind. 


Next morning a fresh search was made and 
20 or 25 feet west of where the body had 
been found the head was found as wellas a 
red shawl which was ina hole in the roof, 
Mukund also identified the head and the 
shawl as his father’s, A coatand cloth were 
also found bere on Wednesday; both.were 
jdentified as the property of the murdered 


“man. 


The learned Sessions Judge admitted 
in evidence those portions of Sonaram’s 
statement to the Police which related to 
the discovery of the body and the clothes, 
the sum and substance of which was that 
he, Laktoo and one Darku hid the corpse 


in the mine, into which they had descended , 
by-means of a wire rope hanging from a palas. 


trae at the'entranceto the incline, 
Advocate for the appellants conte 
the Sessions Judge had wrongly 
in evidence this statement of. & 
the Polics, that he had put the 
the disused mine; the discovery u 
ably attracts the operation of s. 21 
Act, but the learned Advocate'’s 
in effect is that we should admit 
amounts to the following statem: 
dead body of Gobind wili be fou 
incline.” This whole matter of 
been exhaustively discussed in 
cent Fall Bench decision of | 
High Court, Sukhan v. Emperor 
question referred to the Fall B 
was the following: 


“A is being tried under s. £ 
Penal Code, for having com: 
murder of B who is proved to hav 
disappeared from his house < 
dead body was recovered from : 
days later. At the time of his dis: 
-B was wearing certain ornaments 
ornaments were not found on bii 
the time of itsrecovery from the w 
the investigation A is allegad toh 
statement tothe Policein theseter 
removed the karas had pushed th 
the well,and had pledged the kara: 
Din,’ and in consequence of the i 
so received the karas were recov 
Allah Din, which were identifi 
worn by B at the time of his disa 
Is the whole or any part of the 
statement admissible against 
s. 27, Evidence Act and, if the - 
much ?" an 

The majority of :the learn 
held that the statement that ti 
had pledged the ornaments with 
which were subsequently reci 
admissible in evidence under 
that the rest of the incriminating 
could not be received in evidenci 
dissented, however, and held tha 
of the statement, namely, that t 
had removed the ornaments and | 
body intothe well, was receivablei 
Applying the decision of the 1 
this case, the statement that 
himself had putthe body into 


' is receivable in evidence, P: 


think the real difficulty in 6. 
to the word “information”, Th 
tion” that may be proved is tt 


(1) 115 Ind Cas. 6; A. I. R. 1929 Lah, 
J.414; 10 Lah, 283; 30 P. L. R. 197; 1 
(P. B). ees 
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tion received by the Police Officer andin 
this connexion, if I may so, agrae with the 
observation of Shadi Lal, O. J., in that case 
when he states that the protection given 
to an accused person by as. 24,25 and 26, 
Evidence Act, should not be dependent 
upon the ingenuity of the Police Officer or 
the folly of the prisoner in composing 
the sentence which conveys the informa- 
tion. The learned .Chief Justice goes on 
to say: “Suppose a prisoner on being asked 
about the weapon of offence says I buried 
a hatchetin my field; I killed A with it.” 
Now it is indisputable that the recovery 
of a hatchet from the fisld renders only 
the firat part of the statement admissible, 
and that the second part cannot bs 
given in evidence. But if the Police 
Officer converts the two sentences into one 
and represents the accusad as saying: 
“The hatchet, with which I killed A, 
buried in my field”, then, according to 
those judgments, the whole of the abova 
statement would be admissible. 

On the other hand, we cannot garble 


the statement made to the Police so as to. 


render it absolutely . innocuous to the 
prisoner and remove it entirely from the 
nature. of a confessional statement. This 
is what the learned Advocate for the 
prisoner wants to do here; to use the 
illustration of Shadi Lal, O. J. he would 
only allow in evidence the following ver- 
sion of the above statement: “You will 
find ahatchet in my field.” Reading the 
statement to the Police as a whole and 
considering the circumstances of the find, 
it is quite clear to me that what the 
prisoner said in effect to the Police was: 
“I put the body in the,incline” and not 
“You will-find the body in the incline.” 
A case that goes further than this deci- 
sion of the Full Bench of the Lahore 
High Court is the decision of a Division 
Bench of this Court, namely, Lalji Dusadh 
v. Emperor (2), In addition to the cases 
supporting his view are dealt with in the 
judgment of the Lahore High Oourt, the 
learned Advocate relies also on the recent 
decision of the Calcutta High Oourt, 
Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Bhajoo Majhi (3), 
the facts of that case are not very clearly 
set forth, but apparently the question there 
‘was whether admissions said to have been 
made by an accused that he had killed the 


(2) 106 Ind. Oas. 698; A. I. R.1925 Pat. 162; 29 
Or. L. J. 106;6 Pat.747; 9 A.I. Or. R. 379. 

(3) 125 Ind. Cas, 733; A. I. R.1930 Gal, 291; 1930 
(ir, 0,279; 57 O. 1062; 34 C, W.N. 106, 
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deceased and thrown the body into the 
river, as & result of which blood-stains 
were discovered on the river bank and 
certain articles of clothing were found 
in the river, were admissible, It was held 
that the statements so far as they were 
incriminatory and related to the killing of 
the deceased and throwing the body into 
the river were not admissible. It would be 
in accordance with the Lahore High Court 


view to hold that the admission 
that the ascused killed the deceas- 
ed was not receivable in evidence; 


but the refusal to admit in evidence the 
statement that he had thrown the body in 
the river seems to take a stricter view of 
the section, though in the Oalcutta case 
the body was apparently not found. To 
sum up the position as regards the present 
case the contest really amounts to this: 
the Crown in effect wants to prove the 
following statement: “I put the corpse into 
the mine;” the learned Advccate for the 
prisoners contends that the statement to 
be proved is “You will find the body in the 
mine.” The question then is what was the 
information the prisoner gave to the Police. 
As I said, in my opinion, it was undoubtedly 
couched in the terms of the former state- 
ment which is, therefore, admissible in evi- 
dence. To accept the argument of the 
learned Advocate as well as the view ex- 
pressed in Superintendent and Remem- 
brancer of Legal Affairs, Bengal v. Bhajoo 
Majhi (3) seems to me to entirely ignore 
the plain wording of the section “whether 
it amounts to a confession or not.” Whilst 
I entirely agree with the view expressed 
by West, J., in the case of Rex v. Jora 
Hasji (4) that we must not under cover of 
this provision allow the discovery of ordi- 
nary articles like laihis, knives, stick and 
clothes to ba introduced so as to admit what 
are practically confessions to the. Police and 
that the discovery ought to be of a fact 
which is directly connected with the 
crime apart from the statement itself it 
isto be noted that here the body of the 
murdered man was discovered and aecord- 
ingly I would hold that the statement to 
the Police by the accused that he had put 
the body in the mine is receivable in 
evidence. Jt is really a confession, but the 
discovery of the body is a guarantee of its 
truth and brings s. 27 into operation. 

It was contended aleo that Sonaram was 
not under arrest atthe time when he made 
the statement and that accordingly it was 


(4) 11 Bom. H. O. R, 242, 
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not receivable in evidence: vide the state- 
ments by Babu Lal Mahton and Rabi 
Mahten in cross-¢xamination on this point 
from which the inference would be that 
Sonaram’s arrest was subsequent to the 
discovery; but the Sub-Inspector stated in 
his examination-in-chief that on Sunday 
afternoon after the first information was 
drawn up he-arrested Sonaram and that 
statement was never challenged in cross- 
examination. That is what the junior Sub- 
Inspector (P. W. No. 35) says too, and it 
passed also unchallenged. Apparently 
the witness Rabi Mahton, when he speaks 
in cross-examination of Sonaram’s arrest 
after the recovery of the bhakua and cloth 
on Monday the 2nd, is referring to the date 
when Sonaram was actually confined and 
sent to the Magietrate; for the witness 
said later Sonaram was “tied up” on 
that day and I find that Sonaram was 
actually sent in custody to Dhanbad Court 
on that very Monday. Witness Babu Lal 
is mistaken in saying Sonaram was sent up 
on Tuesday; he pute the arrest of Sonaram 
at four or five days later than the 27th, 
but it is in accord with the Police evidence 


that Sonaram was arrested four days later, . 


I have examined this contention carefully 
and I see no force in it. 


It was also contended that the discovery ` 


of Gobind’s corpse may have been made by 
the villagers themselves from tke smell 


quite independently of the information. 


conveyed to the Police by Sonaram; the 
discovery was made on Sunday; Gobind 
disappeared on the previous Wednesday 
evening: it was the end of November; the 
body was found, according to the maps 
prepared by the colliery Babus, stowed 
not actually in the incline itself butin the 
gallery of the mine, some 30 or 40 feet 
below the surface, andit is most unlikely 
that at that-time of the year the smell would 
so soon have come to the surface much less 
pervaded the surrounding and open coun- 
try; this disused incline is in the jungle 
and has no habitation near it; so Babu 
Sukha Dutta, the mining overseer of the 
colliery, tells us, The only suggestion 
that T can see that was ever made by the 
defence towards proving that the body 
was discovered by the smell and not by 
Sonaram’s information is one deducible 


for the statement of the colliery Babu in. 


his cross-examination (Ram Ratan Sarkar): 


“1 do not hear of any bad smell,” The mine: 


wherethe body was found is about two 
miles to the east from where the blood- 
marks were found: on this track was also 
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found the portion of the tulsi beads as 
well asthe ragsfound on Saturday after- 
noon, The finding of the body in the 


‘colliery is well proved by reliable witnesses 


apart from the Police. I referred already - 
to Sukha Sindhu Dutta, the mining over- 
seer in the Murulidih colliery. Then there 
are Ram Ratan Sarkar and Umepada 
Choudhury and elaborate maps were pre- 
pared with their help showing the exact 
location of the body which had been. con- 
cealed, not merely in the incline leading to 
the mine but in the actual mine,inone of 
the old disused galleries. Thatisa point 
to be emphasized as it defeats the defence - 
suggestion that the villagers located the 
body by thesmell. There is also evidence 
which Isee no reason to question that the 
accused Sonaram and Laktoo had been 
working inthis colliery some six months 
previously: vide the evidenca of Dasarath - 
Moda (P. W. No. 13), It was contended 
that the colliery books cought to have 
been produced to show that these two were 
labourers in the colliery, But here wa are 
left in the region of surmise as the colliery 
officers were not questioned as to whether - 
they kept books to show whatcoolies actual- 
ly worked there. The probability is that 
they do not; but Dasarath is a line meistry 
in the colliery who worked there for 19 or 
20 years and I accept him as a witness of 
truth. The evidences of the colliery officsrs 
and the plans show that the old workings 
in incline No. 7 are directly connected 
with pits which are now being worked. 
Blood was detected on acloth found in 
Soneram’s bari late on Sunday night or 
early on Monday morning, but the Ohemi-- 
cal Examiner was unable to trace its origin, 
He, however, identified as human blood’ 
marks on a bamboo pole which was found 
in Sonaram’s bari on a later search, namely, . 
on Tuesday the 3rd December. The medic- 
al evidence shows that the deceased had a 
number of lacerated wounds in the region - 
of the head and that the head had. been - 
found completely severed from the body at. 
the fifth cervical vertebra and that the. 
bhakua shown to him by the Sub-Lospector 
and which the latter says he found on 
Saturday night in Sonaram's bari could. 
have been the weapon with which the- 
head was severed. Lastly, there is the: 
fact that when the Assistant Surgeon, 
K.P. Mitter, examined the accused Sonaram - 
in jail on 4th December, he found two 
partially healed ‘scratches’ on the inner, 
side. of his left arm which in his opinion 
were possibly caused by friction with-some. 
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-hard substance and this fits in with the 
*. prosecution theory that Sonaram climbed 
into the mine by means of a wire rope 
„which hung froma palas tree above the 
incline; admittedly there was an old wire 
.Tope’ in this position. All this in my 
opinion constitute a chain of circumstantial 
evidence thatis clear, complete and con- 
vincing against the accused Sonaram and 
is not subject to the infirmity of oral 
evidence which can always be impeached 
- on the ground of enmity. I see no reason 
. either to disbelieve Paran Mahton who states 
that he saw Gobind with another man late 
on Wednesday eveningon the out-skirt of 
-the village Bandhdih. No inference against 
‘the’ accused Sonaram can be drawn 
‘in the way of identifying this other man 
with him but it is important as showing 
.when Gobind was last seen alive, namely, 
.in the vicinity of Bandhdih late on Wednes- 
day evening. . But it is reliable because 
the statement was made before the Polica 
cime on the scene at all: vide the son's 

‘(Mukund) evidence, 
It was contended by the learned Advocate 
‘for the appellants that at best the circum- 
stantial evidence proves an offence only 
under s. 201 and this is what the assessors 
found. There is no doubt that Sonaram 
.was at Dhanbad with the murdered man 
on Wednesday; they both lived in the 
same village some 14 miles from Dhanbad 
and this theory requires us to believe that 
somebody elee murdered Gobind that 
evening and that Sonaram was obliging 
enough to dispose of the dead body for 
him; it isincredible he could have disposed 
of the dead body had he not been a party 
to the murder. ' This is not acasa where a 
long period elapsed between the murder and 
.the disposal of the corpse; it is quite clear 
that the body was disposed of on the tight of 
the murder, Sonaram has given contradictory 
Statements as to how he got the marks on 
his arm; he told the doctor that he got the 
injury while he was protecting himself 
“ from the lathi blows on the evening of 27th; 
but in Court he stated that he got it while 
taking tobacco from a tin, Thera is no 
getting away from the fact that human 
blood was found on a bamboo recovered 
from his house, that his own dhoty was 
found ‘blood-stained in’ his khamar and 
then there is also the discovery of the 
bhakua or axe. In my opinion his direct 
complicity in the murder of the deceased 
is proved beyond the shadow of a doubt 
and there is no other ‘sentence than the 
extremé penslity of death that’ can be 
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‘imposed on him (Sonaram) for the murder 
‘of Gobind. I would, therefore, affirm the 
sentence of death passed on him by the 
learned Sessions Judge. 
As regards the case of Laktoo, the bro- 
‘ther of Sonaram, the learned Sessions 
Judge considers that his case is far weaker 
but he finds him guilty under s. 201, Indian 
‘Penal Oode, because of his scratches on 
his arm which have not been accounted 
` for and he thinks that it is proved that he 
- hid the shoes of the murdered man, Now 
as regards the scratches, the medical 
‘evidence is to the effect that their age 
was uncertain; sono definite conclusion 
can be drawn from them. 
As regards the finding of the shoes I feel 
suspicious. The prosecution case is that 
the Sub-Inspector discovered them on 
Wednesday the 3rd, that.is a week after 
the murder on information obtained from’ 
Sonaram, they were found buried in a stream 
“by Narku Mia and Sakhu Mia; Laktoo was 
rot present at the discovery. What I 
regard as suspicious is that when Laktoo 
indicated the whereabouts of the shoes, he 
was not taken to find them. That was the 
obvious thing to do instead of having the 
river searched by different persons. Pro- 
‘babilities point more to the shoes having 
‘been hidden by chance and had it not 
(been that the mind of the Court was 
influenced by the statement of Sonaram to 
‘the effect that Laktoo had helped him in 
‘disposing of the dead body, which is not 
evidence against Laktoo, I do not think 
.there would have been a ‘conviction on 
‘the evidence. 
_ In my opinion the legal evidence is not 
sufficient to justify the conviction of Lak- 
‘too and I would, therefore, acquit him. 
Fazl Ali,J.—I concur in the order 
proposed. 


Ae Order accordingly, 
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statement to Potice—Proceditre—Practice of Bengal 
and Lahore compared—Murder trial—Omission to 
summon not less than 18 Jurors—Validity of trial. 
Where a Sessions Judge doesnot want to summon a 
large number of jurors under s. 326, Criminal 
„Procedure Code, “for the whole session but 
wants to summon only as many Jurors as 
‘may be required for a particular trial, itis neither 
‘illegal norirregular for him tosummon less than 18 
persons for a murder trial so long as he takes care to- 
Summon a sufficient number of persons to enable 
him to choose the requisite number of Jurors from 
; among them in the manner provided by law. [p. 803, 
col. 2.3 
Assuming that it is incumbent on the Judge under 
s. 326, Criminal Procedure Code, to summon a mini- 
mum of 18 Jurors for a murder trial, mere failure on 
the part of the Judge te summon the full number will 
-not by, itself, vitiate the trial. It is a mere’irregulari- 
ty which would generally be condoned under s. 537, 
Criminal Procedure Code, and a re-trial would not be 
ordered unless it has occasioned a failure of justice. 
{p. 802, col. 2; p. 803, cols. 1 & 2] 
` Emperor v. Erman Ali (1), followed. 
The procedure followed in Bengal in contradicting 
‘ B witness by an omission in his statement to the 
Police is asfollows: After the attention of the pro- 
‘secution witnesses hasbeen drawn to the contradic- 
-tory statement made by them before the Police, the 
Tovestigating Police Officer is asked whether those 
witnesses did or did not make the particular state- 
ments beforehim, The answer given by the Police 
‘Officer (which is always checked with reference to 
what is writtenin the diaries) is considered quite 
sufficient to contradict the witnesses, and neither the 
original record of that-statement in the Police diary 
mor the copy of it furnished to the accused is ever 
proved or admitted in evidence, This procedure ison 
the whole more satisfactory as well as convenient than 
m prasme followed by the Lahore High Court.[p.804, 
col. 2. 
Labh Singh v. Emperor (2), Rakha v. Emperor (3), 


Bahadur Singh v. Emperor (4),. Dharam Singh v. . 


pror (5) and Emperor v. Ibrahim (6), not fol- 
Jowed. 

; Roghunmi Singh v. Empress (7), Queen-Empress v. 
Sitaram Vithal (8), Queen-Empress v. Madho (9) 
and Queen-Empress v. Taj Khan (10), referred to. 

i- Oriminal äppeal against a decision of the 
Sessions Judge, Patna, dated the 30th No- 
| vember, 1929. 

= Mr. Yasin Yunus, for the Appellants. 

The Assistant Government Advocate, for 
the Orown.: ` 

JUDGMENT. 

_ Fazl Ali, J.—The appellants who are five 
in number were tried by the Sessions Judge 
of Patna and a Jury on a charge of murder. 
The majority of the Jurors found them guil- 
ty under s, 325, Penal Code, and the learned 
Judge accepting the verdict sentenced them 
to five years’ rigorous imprisonment. each. 
They have now appealed to this ‘Court 
against their conviction and sentence. 

The learned Counsel for the appallanis 
attempted to show that the Jury had been 
misdirected on certain points by the learn- 
ed Sessions Judge but we are satisfied that 
‘there has béen in fact no. misdirection. of 
the Jury and-also that there is nothing in 
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‘the heads of the charge which can form the, 


subject-matter of a legitimate grievance by 


‘the accused persons. 


There are, however, two points of law 


‘raised by the learned Oounsel for the ap- 


pellants which, in my opinion, ought to 
be dealt with fully as they relate to certain 


‘important matters. One of these points is 


that the Jury was not properly constituted 
because the provisions of ss, 326 and 274, 
Oriminal Procedure Oode, had not been 
complied with by the learned Sessions 
Judge. In order to appreciate the argu- 
ment of the learned Counsel for the appel- 
lants on this point it is necessary to men- 
tion a few facts. It appears that: only 16 
Jurors had been summoned by the learned 
Judge for the date fixed for trial of this 
case and nine of these persons were em- 
pannelled for the trial. Before the com- 
mencen ent of the trial the Public Prosecutor 
drew tbe attention ofthe Court to the fact 
that a lesser number of Jurors had been sum- . 
moned than contemplated by s. 326 read 
with s. 274, Criminal Procedure Code, and | 
the Counsel for the defence also agreed with, 
him that the procedure was wrong ; but the 
jearned Judge proceeded with the trial of 
the cage. This fact has been stated in the 
petition of appeal ‘filed in this Court and 
may be taken to be correct as the learned 
Sessions Judge does not controvert it in 
his explanation. It may also be assumed 
at this stage that, on reading ss. 326 and 
274, Oriminal Procedure Oode, together, the 
minimum number of Jurors which ought to 
have bsen summoned:.by the Judge, should 
have been 18 and wa’ may aleo assume for 
the sake of argument that the number of 
Jurors summoned in this case was less than 


what it should have been. 


The question which thus arises'is whether 
the mere fact of the requisite number of 
Jurors not having been summoned for the 
date fixed for the trial of a particular case 
is sufficient to vitiate the whole trial. This 
is precisely the question which was recently 
considered by a Full Benzh of the Oaleutta 
High Court in Emperor v. Erman Ali (1), 
‘and it was decided that it was a mere irre- 
gularity to summon less than 18 persons for 
a murder trial in contravention of the pro~ 
visions of s. 326, Oriminal Procedure Code, 
and that such irregularity would be gener- 
ally condoned under s. 537, Oriminal Pro- 
cedure Code, and a re-trial would not be 
ordered unless it was manifest that there 

(1) 123 Ind. Oas 664; A. I. R. 1930 Cal. 212; (1930) 


Or: 0. 212; 57.0. 1228; 34 0, W..N, 296; 31 Or. L, J. 536; 
310. L. J171 (E.B) O 536; 
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had been a failure of justice occasioned by 
it. Now, so far as the conclusion arrived 
at by the Full Bench is concerned, I am 
entirely in agreement with it, but I wish to 
adda further argument in support of the 
view taken by the .learned Judges of the 
Oalcutta High Court. It appears to me on 
a careful reading of 8,326 that.it fixes the 
minimum number of Jurors to be summon- 
ed by the Sessions Judge, on the first day 
on which a criminal session commences, 
whatever may be the number of trials which 
it may be proposed to hold in the course of 
the session. This will be clear from the 
following words used in the section : l 

“Summon as many persons...........2.+ as 
seem to the Sessions Judge to be needed 
for triala by Jury D as the num- 
ber to be summoned not being less than 
Soable the number required for any such 
trial.” 

The use of the plural in referring to trials 
in the first part of the sentence would indi- 
cate that the total number ofJurors actually 
summoned are intended to be available for 
‘all the trials, though in order to fix a mini- 
mum it has been provided that the Judge 
is to summon at least double the number of 
.J urors required for any particular trial to be 
„held in the course of the session. 
is not quite accurate to say thatthe mini- 
‘mum fixed under this section is the mini- 
mum number of Jurors required for every 
single trial that.is to be held in the course 
‘of a particular session. When this fact is 
realized it becomes clear that the object of 
the provision is not-so much to safeguard 
the intérest of the accused as to leave a mar- 
‘gia for those cases where any particular Ju- 


ror,orJurors may claim exemptionfrom being 


empannelled on the ground of ill-health or 
some other reason, In fact the interests of 
the accused are amply safeguarded by the 

.. ‘provisions made ines. 274 to 278 and in 
¡order to prevent the packing ofthe Jury, 

. iB. 276 expressly provides that the Jurors 
‘shall be chosen by lot. It may also be 
‘mentioned here that s. 326 only. provides 
‘what the Sessions Judge is ordinarily re- 
«quired to do. This means clearly that in 
any particlar case the Sessions Judge may 
‘not follow the procedure laid down in s, 326, 
cthat is to say, may not summon the number 
-of Jurors required for the whole session at 
‘one time and in order to enable the Judge 
to do Bo, e. 327, Criminal Procedure Code, 
expressly lays down that the Court of 
‘Session may direct Jurors or Assessors to 
‘be summoned at other periods than the 


` period specified in s, 326, 
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Thus a question arises as to what a Ses- 
sions Judge ought to do if he does not 
want to summon a large number of Jurors 
under s. 326 for the whole session but 
wants to summon only as many Jurors as 
may be required for a particular trial: 
Iimsgine that in such a case it would bé 
neither illegal nor irregular for him to 
summon less than 18 persons for a murder 
trial so long as he takes care to summon a 
sufficient number of persons to enable him 
to choose the requisite number of Jurors 
from among them in the manner provided 
by law. Assuming, however, thatit is incum- 
bent on the Judge under s. 326, Criminal 
Procedure Code, to summon a minimum of 
18 jurors for a murder trial, I would hold 
following the decision in Emperor v. Erman 
Ali (1) that the mere failure on the part of 
the Judge to summonthe full number will 
‘not by itself vitiate the trial and the appel- 
lants are not entitled to a new trialin this 
case, as it has not been shown that they 
were in any manner prejudiced by the al- 
leged irregularity. 

The next point of law raised by the 
learned Counsel for the appellents relates 
to the proper interpetation of s. 162, 
Criminal Procedure Code. It appears that 
some of the prosscution witnesses made 
certain statements in the Court of the Ses- 
sions Judge which they had not made be- 
fore the investigating Police Officer and 
their attention being drawn to these 
omissions the defence Counsel attempted 
to prove them while cross examining the 
‘Police Sub-Inspector. A question then 
arose as to how ‘such omissions were to be 
proved. The learned Judge after refer- 
ring to certain decisions of the Lahore 
High Court held that the only method bf 
which a witness “could be contradicted by 
an omission in his statement to the Police 
Officer was by proving his statement or some 
part of it,” and as in the new Code thera 
was no special provision that the writing as 
distinct from the statement was not to be 


used, the proper method, in his opinion, 


‘of proving the statement was by putting 
the writing in evidence. He, therefore, 
allowed the whole record of the statements 
of certain witnesses to be exhibited in the 
‘case and marked them as Exs. A to G. 

The learned Oounsel for tle appellants 


‘contends that the. learned Judge was en- 


tirely wrong, in the first place, in ex- 
hibiting the written records of the statement 
and, in the second place, in admitting ‘into 
evidencethe whole of the statement made 
by certain witnessea before the Police; 
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It is aleo urged by him that this procedure 
of the learned Judge has caused great 
prejudice to the accused and as it is 
difficult to know what exactly was the effect 
of the inadmissible evidence upon the 
minds of the Jurors, the accused are entitl- 
ed to a re-trial, | 

Before I express my own views as tothe 
correctness or otherwise of the procedure 
adopted by the learned Judge, I wish to 
refer to the cases of the Lahore High Court 
on which the learned Sessions Judge ap- 
pears to have relied. They are: Labh Singh 
v. Emperor (2); Rakha v. Emperor (3); 
Bahadur Singh v. Emperor (4); Dharam 
Singh v, Emperor (5) and Emperor v. 
Ibrahim (6) The first two of these cases 

“does not throw much light upon the subject 
but the remaining three cases ought to be 
considered, In Bahadur Singh v. Emperor 
(4) Addison, J., one of the: learned Judges 
of the Lahore High Court dealing with the 
provisions of s. 162, Oriminal Prccedure 
Onde, eaid: . 

“If such a statement has been reduced 
into writing, its use for any purpose what- 
soever is also prohibited unless (a) it is the 
statement of a witness called for the pro- 
secution: (b) the -Court has ordered the 


accused to -be furnished with a copy and (e) : 


the written record of the statement has been 
duly proved.” 
. In Emperor:v. Ibrahim (6) the same 
learned Judge while dealing with the 
evidence of some of the witnesses for the 
prosecution, observed: 

“The written statement made by these 
‘witnesses to the Police have not been proved 
-and . the only way. a witness could be con- 
tradicted by statements made to the Police 
under the provisions of s., 162, Oriminal 
Procedure Code, is to prove his written 
statement and put it tothe witness under 
5. 145, Evidence Act, to permit him to 
explain the contradictions, if any. This 
.was not done. Statements made to the 
Police cannot be used at a trialin any 
other way.” z 

Lastly, in Dharam Singh -v. Emperor 
(5), which aleo happens to be a case decided 
by Addison, J., sitting with another learned 


(2) 88 Ind. Cas. 513; A. I. R. 1925 Lab. 337; 26 Or. 
L. J. 1153; 6 Lah. 24, 

(3) 93 Ind. Cas. 230; A. I. R. 1925 Lah. 399; 6 Lah. 
171;2 Lah. Cas. 62; 27 Or. L. J. 438. : 

(4) 95 Ind. Oas. 467; A. I. R.1926 Lah, 367; 27 Or. L. 
J.8C3; 7 Lah. 264; 8 Lah. L, J. 174. ý 

(5) 108 Ind. Cas, 162;.A. I. -R.1928 Lah. 507; 29 Or. 
L. J. 343; 9 A.I. Cr. R. 567. 


(6) 105 Ind Cas. 807; A, I. R.1928 Lah, 17; 28 Or, L.. 


3-983; 8 Lah. 605, 
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Judge, we find the following directions as 
to the manner in which a prosecution wit- 
ness is to be contradicted by his statements 
made before the Judge: 

“In conclusion I would draw the attention 
of the learned Sessions Judge to Bahadur 
Singh v. Emperor (4),and Labh Singh v. 
Emperor (2), as they explain the provisions 
of s. 162, Oriminal Procedure Code, which 
he does not seem properly to understand. 
It is only what is written in the Police 
diaries that can be used under s. 145, Evi- 
dence Act, to contradict the witness, and 
what the Sub-Inspector of Police stated 
that a witness said or didnot say is inadmis- 
sible. The way to prove those portions of 
the written statement of a witness which 
have been specifically put to him in order 
to contradict him is for the accused to mark 
the passage or passages in the copy from 
the Police diaries given to himand then to 
ask the writer of the statement tosay that 
it.is true copy.” 7 

Now, I believe that what has been de- 
scribed to be the correct procedure in these 
cases must be the procedure which is now 
in vogue inthe Oourts under the Lahore 
High Court and I am also aware thata 
similar procedure is followed in some of the 
Oourtsin the United Provinces. The fact, 
however, remains that the procedure which 


has always been followed in this Province 


and in Bengal is entirely different. What 
is done here, and I believe in Bengal, is 
that after the attention of the prosecution 
witnesses has been drawn to the contradic- 
tory statement made by them before the 
Police, the Investigating Police Officer is 
asked whether those witnesses did or did 
not make the particular statements before 
him. The answer given by the Police Officer 
(which is always checked with reference to 
what is written in the diaries) is con- 
sidered quite sufficient to contradict the 
witness, and neither the original record of 
that statement in the Police diary nor the 
copy of it furnished to the accused is ever 
proved or.admitted in evidence. As, how- 
ever, the correctness of this practice seems 
to have been questioned in more than one 
decision of the Lahore High Oourt, which 
are all entitled to great respect, I propose 
to examine in some detail as to whether the 
practice which has been hitherto followed 
in our Courts is really not warranted by 
the law. ' 

Now, neither the learned Sessions Judge, 
trom whose decision this appeal has 
been preferred before .us, nor any of the 
learned Judges of the Lahore High Oourt 
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have suggested anywhere that the prac- 
tice followed in this Province was not in 
conformity with the provisions of s. 162, 
.Oriminal Procedure Code, as it stood in the. 
Code. On the other hand on a careful 


perusal of more than one decided case of the. 


Oalcutta as well as of other High Courts, 
it will appear that that was considered to be 
the correct practice: see Roghuni Singh. v. 
Empress (7), Queen-Empress v. Sitaram 
Vithal (8), Queen:Empress v, Madho (9) and 
Queen-Empress v, Taj Khan (10). In fact 
the learned Sessions Judge himself points 
out that under the old Code there was an 
express and unqualified prohibition against 
the use of the writing as evidence in the 
first part of s. 162 and all that was provided 
inthe proviso was thatthe statement as 
distinct from the writing might be used to 
impeach the credit ef the prosecution 


witnesses, Let us now compare the section. 


as it stood bsfore 1923 with the section as 
it stand now. This can be best done by 
reproducing the material portions of the 
two sections. 

, Section 162 agit stood before 1923: 

“No statement made by any person to a 
Police Officer.. . . . . .if taken down 
in writing be signed. . ...... 
nor, shall such writing ba used as evidence: 
provided that when any witness is called for 
the prosecution. . . .. . the Oourt 
shall. . 2... 
it expedient in the intereste of justice, 
direct that the accused be furnished with a 
copy thereof; and such statement may be 
used to impeach thecredit of such witness- 
es. in the manner provided by the Evidence 
Act, 1872," 

Section 162 as it stands at present; 

“No statement made by any person. . . 
> - + e >» . Bhall if reduced into writing 
be signed . < « + ṣ nor shall any 
such statement or any record thereof, 
whether in a Polica diary or other wise, or 
any part of such statement or record be 
used for any purpose (save as hereinafter 
provided). ....,.. 

“Provided that when any witness is called 
for the prosecution |, . the Oourt 
shall on the request of the accused, ‘refer to 
such writing and direct that the accused be 
furnished with a copy thereof, in order 
that any part of such statement, if duly 
proved, may bə used to contradict such 


. 


tend 


(1)9 0. 455; 11 C. L-R. 569. 
(8) 11 B: 657. < 
(9) 15.4.25; A. W. N. (1892) 220 


(10) 17 A, 57; A, W. N. (1894) 208, | T 
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witness in the manner provided by s, 145, 
Evidence Act of 1872.” 

Now, the first point of difference in the. 
two: sections is that whereas under. the 
old section there was a general prohibi- 
tion against the writing being used as 
evidence, the new section provides that 
neither the statement nor any record 
thereof .can be used for any purpose. 
It is clear that the new section is a little 
wider than the old section becausa it 
excludes not only the writing but also the 
statement in the first clause. It might 
be noted here that this change was in- 
troduced because it had been held in a 
number of cages that although the docu- 
ment containing the statement could not ` 
be used as evidence against the accused, 
yet the statement itself could be proved 
against him. On the basis of this distinc- 
tion between a statement acd the writing 
or the record thereof it was held that a 
statement made by the prosecution witness 
to the Police could be made use of by 
the prosecution for the purpose of cor- 
roborating. the prosecution witness, This 
wasa result which was never contemplat- 
ed by the framers of the section as will 
appear. from the following passage in the 
report of the Select Committee of 1916 
which re-draited the section: “It seems 
clear .that all that the amendment of 18¥8 
intended to effect was to make it clear 
that the accused kad no right to call for 
or see the record of any statements taken 
down by the Police under s. 16), unless 
the Court thought that in the interest 
of justicé he should be allowed to do so. 
It. did ‘not purport to deal with and has 
left unt>ucned, the further question whe- 
ther or not astatement made by a witness 
under 8, 161 as apart from the written 
record of the statement, might be used by 
the prosecution for the purpose of cor- 
roborating one of their witnesses under 
s. 157, Evidence Act, and this is at all 
events one of the principle difficulties 
with which we have to deal with now. 

“The re-draft ofthe section which we 
propose will make it clear that the-state- 
ments taken under s, 161 (and not merely 
the written records of such statement) are 
not to be used in any way or for any pur- 
pose except as allowed by the proviso.” 

This passage clearly explains the reason 
for the change that we notice now in the 
language of the news, 162 and I am con- 
fident that this slight change by itself 
necessarily suggest that the 
framers of the amended Code intended that 
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the procedure followed under the old 
Code for proving the contradictory state- 
ments made by the prosecution witnesses 
should undergo any radical change. On 
the other hand, itis to be noticed that a 
distinction is still drawn between the 
statements and the record thereof and 
while in the first part of the section both 
the “statements” and “the record thereof” 
are excluded from being used as evi- 
dence or for any purpose whatsoever, 
there is no reference to the writing or the 
written record in the proviso which follows. 
On the other hand it is provided there 
that: “any part of such statement if duly 
proved may be used to contradict such 
witnesses.” 

To me it appears that the use of the 
word “statement” in contradistinction with 
the word “writing” or “written record” 
of the statement is deliberate and the 
distinction must have been very clearly 
before the mind of the Legislature at the 
time the amendment was made, as will 


appear from the report of -the Select: 


Committee. This, in my opinion, seems to 
be a strong argument to ‘show that the 
practice followed in this province is by 
mo means incorrect and what is to be 
primarily proved is not the writing but 
the statement made by the witness before 
the Police. It must also be remembered 
that when it was held ina series of cases 
under the old Code that the statement of 
the prosecution witnesses may be used 
for the purpose ‘of corroborating that 
witness, the manner in which such state- 
ments were generally proved was by 
asking the Police Officer who had record- 
ed the statements of those witnesses, 
whether the witnesses had made those 
statements before him. There is, however, 
nothing in the present section to indicate 
that this method of proving “statements” 
was considered to be wrong or not in 
accordance with law, although by including 


the word “statement” as well as “the record. 


thereof” in the first part of s. 162 the Legisla- 
ture has now made it impossible for the pro- 
secution to use the statements before the 
Police for the purpose of corroborating 
the evidence given by the prosecution 


witness in Court. The following passage . 


which occurs in the report of the Select 
Committee will also show that the pro- 
cedure generally adopted’ by the Oourts 
in this Province’ could not have been 
intended to be condemned by the amended 
section: 

“The amendment will also, we think, 
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‘make it clear that if the accused wishes 
to rely on anything in the previous 


statement of 8 witness to the 
Police, of which he has been allow- 
ed by the Oourt to have a copy, he will 
have to prove it in the ordinary way. Ifthe 
witness admits this in cross-examination, it 
will, of course, be sufficient; if he denies the 
contradiction and the Police Officer who 
took it down is called by the prosecution the 
previous statement of the witness on the 
point may be proved by him: if he is not 
called by the prosecution, the;Oourt would, 
no doubt, itself in most cases call him, or if 
the accused is calling evidence in support’ 


. of his defence, it may be worth his while to 


call the Police Officer himself. But it is- 
clear that unless the previous contradictory 
statement is proved in some way in accord- 
ance with law, it ought not to depreciate the 
witness's statement on oath.” f ; 

Now it isto be noticed that in this pass- 
age great importance has been attached to 
the calling of the Police Officer who took 
down the statements of the prosecution wit- 
nessss, and this is so because it is impossible 


to prove without the evidence of the Police, 


Officer what statements were made by the 
witnesses. before him. 
suggested anywhere so far that a portion of 
the original diary is to be exhibited in proof 
of the statement made by a witness and all 
that the Lahore decisions euggest is that a 
copy of euch statement must be proved. If, 
therefore, it was eufficient for the purpose 
of contradicting a witness to put in evidence 
a copy cf the statement made by him before 


It has not been 


the Police, such.a copy would be formally ` 
proved by any witness who prepared it and ’ 


it would not be necessary to call the Sub- 
Inspector to prove the correctness of the 


copy wich has infact been made by some ‘ 


one else, In any case all that we find in 
the report of the Select Committee is that 


the previous contradictory statement must ' 


. be proved in some way in accordance with 


law and it is difficult tc hold that it would 


be not in accordance with law to do so by’ - 


asking the Sub-Inspector who recorded the 
statetment in his diary to say whether a 


particular statement was made by a witness ‘ 


or not. 


Again the statements made by the wit-. - 


nesses in the course of Police investigation 


are seldom recorded verbatim by the Police - 


4 


Officers and what we often find recorded in . 


the diary is only the -substance of such 


statements written in the language of the . 


Police Officer himself, These statements also 


are never read over to the witnesses: and 
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, Signed by them. 


as the section itself provides, they are never 
Again, in this province 
Police diaries are often written in English 
and sometimes one finds here and there pass- 
ages which are either highly ambiguous or 
not very intelligible. In these circumstances 
it is neither fair to the Police Officer not 
to the witness to treat the statements record- 
‘ed in the diary as proving what the wit- 
ness said to the Police Officer without asking 
the latter what statements were actually 
made by the witness, ` ` 

We have also toremember that the section 
itself makes it clear that the whole of the 
statement made by a witness before the 
Police cannot be used inany circumstances 
for the purpose of contradicting the witness, 
but only a part of the statement can be used, 
As, however, in this province the practica is 
to issue a copy of the whole statement record- 
ed under s. 162 tothe accused, it will not 
be generally practicable to avoid the use of 


the whole statement for the purpose of con- 


tradicting the witness if the copy is to be 
tendered in evidence, and it will be by no 
means convenient to divide the statements 
of the witnesses into small bits and exhibit 
them separately during the trial. I am, 
therefore, strongly of opinion that the prac- 
tice which has hitherto prevailed in this 
provines.is on the whole more satisfactory 
as well as convenient than the practice re- 
commended in the decisions of the Lahore 
High Court, and, asi have already stated, 
there seems to be no reason to abandon it, 
especially when it cannot be said to be not 
in accordance with law. So far as I can gee, 
the only argument which caa be used to 
show that the correct procedure would be to 
prove the writing itself consists in the fact 
that the amended s. 162 makes a distinct re- 
ference to s. 145, Evidence Act, which seems 
to contemplate that the writing itself is to 
be used for contradicting a witness. I am,- 
however, of opinion’ that s. 145, Evidence 
Act, was specifically mentioned in the new 


section in order to emphasizs the necessity _ 


for drawing the attention of the witness to 
his previousstatement before he is contradict- 
ed by such statement. Itis also to be re- 
membered that the previous statement of a 
witness in writing may take various forms. 
It may, for example,be something in the wit- 
ness’s own. writing, such as his letters or 
other documents written by him, orit may 
consist of documents executed and signed 
by him, or his previousdepositions which are 


alwayssignedby a witness after they are read | 


over tohimand admitted by himijtobe correct. 
Ip such cases the writing itself may be prov- 
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edand is generally proved to contradict 
the witness, There may, however, be cases 
where some.one else has recorded a mere 
substance of the statement of a witness or 
has merely noted it in such a manner that 
he is the best person to say what that state- 
ment is, In such cases I believe it will not 
be a contravention of either the spirit or 
the letter of s. 145, Evidence Act, to prove 
the previous statements of the witness by 
merely asking the person who wrote those 
statements whether such statements had 
been made before him or not. I should, 
however make it clear that I do not wish to 
go so far as to say that the view taken by 
the Lahore High Oourtis necessarily in- 
correct or is such as is not warranted by the 
language of s. 162. As I have already stat- 
ed the fact thats. 145, Evidence Act, has 
been specifically mentioned in that section 
is an argument in favour of that view. Be- 
gidas, at least in one case where the Bub- 
Inspector who recorded the statement hap- 
pens to die before he is examined, it may be 
necessary to prove the previous statement 
made by a witness by the record of that 
statement. At the same time I do not think 
that the practice which has prevailed in 
this province for a long time and which 
has its own advantages should be disturbed. 

I shall now pass on to consider whether 
the learned Sessions Judgé was right in 
exhibiting the whole of the statement in 
writing of some ofthe prosecution witnesses ` 
as recorded in the Police diary. As I have 
alrealy, pointed out, proviso 1, 8, 162, clearly 
contemplates thatithe whole ofsuch statement 
should. not ba provad. Tanis will be clear 
from the following words: “Ths Oourt 
suall............ direct .that the accused be 
furnished with a copy thereof in order that 
any part of such statement, if duly proved, 
may be used to contradict such witness,” 

Ths learned Sessions Judge was, therefore, 
not quite correct in exhibiting the whole of 
the statements for the purpose of proving 
the alleged omissions, The learned Sessions 
Judge says that the omissions cannot be 
proved unless the whole of the statewent 
is brought on the record and there is, no 
doubt, some fores in this argument. In 
fact this is precissly the argument which 
was used in Emperor v. Badri Chaudhuri 
(L1). Butifit is correct to say that there is 
nothing in the'section to prevent the Police 
Officers from being questioned about the 
statements made by a witne3s Ido not sea 
any diffculty in proving such omissions by 

(11) 92 Ind. Cas. 874, A. I. R. 1926 Pat, 20; 27 Cr. L. 
` J, 362; 6 P.L. T, 620, 
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asking the investigating officer whether 
such statements had been made before him 
or not. Another possible view which may 
be taken on this subject is one which has 
been indicated by the Calcutta High Court 
in the case of Emperor v. Asiruddin (12) 
where a distinction has been drawn between 
& positive statement and the mere absence 
of a statement, and it is pointed out that s. 


162 does not prohibit the proving of the - 


latter. I do not however, wish to express 
any final opinion at present so far as this 
distinction is concerned. 

The last question that we have to con- 
sider is whether the accused was in any 
way prejudiced by the somewhat irregular 
procedure of the learned Sessions Judge. 
On this point it will be necessary to 
consider the explanation of the learned 
Sessions Judge which was called for at 
the time the appeal was admitted and which 
runs as follows: 

“As the memorandum of appeal suggests 
without definitely stating that the entire 
statements were put tothe Jury I wish to 
state clearly that this was not done. I warn- 
ed the Jury at the time the statements were 
put in that they were not admissible tocorro- 
borate but only tocontradict the witnesses: 
vide order in erder-sheet, dated 27th Novem- 
ber, 1829, above referred to. In the interest of 
the accused these statements were not read 
to the Jury at the time of exhibiting them; 
they were merely marked and put on the 


record to be referred to by defence Counsel - 


at his pleasure, The Public Prosecutor did 
not use them in any way; the defence Con- 
usel, Mr. Yunus, made little use of them; 
and in the charge I referred only to those 
passages and omissions which had been ex- 
pressly referred to by him, and again cau- 
tioned the Jury that the statements could 
not be used to corroborate the evidence of 
the witnesses, but only to contradict.” 

Having read this explanation, I am abso- 
lutely satisfied that no prejudice could 
have possibly been caused to the accused 
and Ido not think, therefore, that we shall 
be justified in ordering a re-trial in the 
present case, 

The result is that the appeal is dismissed 
and the conviction and the sentence paszed 
on the appellants are affirmed. 

James, J.—I agree, 


A, Appeal dismissed, 
(12) 100 Ind. Gas. 353; A. I. R, 1997 Cal. 257; 28 Cr. 
la. J. 273; 53 0, 980. 
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PATNA HIGH COUR! 
O1vit Revision No. 225 or 19; 
February 4, 1931. 
Present:—Justice Sir Jwala Pras 
SITARAM SINGH—Puatntr 
— PETITIONER 


versus 
Hon'sıs Maharaja KESHO PR: 
SINGH BAHADUR AND OTHE 


Opposite Partige! 

Court Fees Act(VII of 1870), s. 7 (4) (e 
zarpeshgiunder decree for rent—Suit by 
dar for declaration that decree and sale are 
ing on him and for injunction restraining 
from taking possession—Court-fee, 

The plaintiff, a zarpeshgidar, instituted 
declaration (1) that a decree for arrear 
obtained by the landlord and the sale in 
thereof were not binding on him and that] 
sale the purchaser did not acquire any inte 
property, and (2) for setting aside the decr. 
saleand foran injunction restraining the 
from taking possession of the property. 
leged in the plaint that property worth Rs. 
sold for the nominal price of Rs. 40. Th 
paid Court-fee upon Rs. 40 only'though th 
the plaintiff's zarpeshgi was Rs. 300: 

Held, that inasmuch asthe sale'had alre 
place and the plaintiff was seeking an : 
against the defendant taking possession of 
which would deprive him of the mortgage c 
Oourt-fee was payable on Rs. 300. [p. 811, 

Jogendra Nath Sen v. Taraitunness Bi 
Neko Tewart v. Kishun Prasad Pandey 
other cases, referred to. 

Brij Krishna Das v. Murli Rai (4), Umatu 
Nanji Kuar (5), Arunachallam Chetty v. Ra: 
Pillai (6) and Chelasami Ramiah v. Chelasai 
sami (1), distinguished. | | 

Though it isfor the plaintif in cases falli: 
8. 7 (4) (c), Court Fees, Act to state the amoun 
he values the relief sought and although thi 
of Court-fee varies with the amount at w 
relief sought is valued in the plaint, it is op 
Court if the question is raised as to the true 
of the suit to determine such question. [p.8 

Umatul Batul v. Nanji Kuar (5), followed. 

Arunachallam Chetty v. Rangaswamy I 
distinguished. 


Oivil revision against an order 
Munsif, First Oourt, Ohapra, dated t 
March, 1930. i 

Messrs. S. Saran and Jugal 


` Prasad, for the Petitioner. 


Messrs. Sunder Lal and Ram 
Prasad, for the Opposite Parties. 

JUDGMENT.—This is an app 
against order No. 32 of the Mu 
Ohapra, dated the 26th March, 1930, 
ing the plaintiff to pay Court-fe 
Rs. 1,200, giving him time to pay the 
Oourt-fee up to the 31st of March, 19 

Suit No. 256 of 1928 was instituted 
Court of the First Munsif, Chapra, b 


‘aplaint on the 10th October, 192 


plaintiffs sought the following relied 
(1) That it be held. and declared t 
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decree against the plaintiffs and the de- 

e fendants Nos, 2 to 9, dated the 13th Decem- 
ber, 1927, obtained in Suit No.655 of 1927, 
for arrears of rent and the sale, dated the 
llth July, 1928, in Execution Oase No. 421 
of 1928, are not binding upon the plaintiffs 
and that by the said sale the defendant 
No. 10 did not acquire any interest in the 
said property; and $ 

(2)` that on determination of relief No, 1 
the aforesaid decree’ and the sale be set 
aside and an injunction be issued upon the 
defendant No, 10 forbidding him from 
taking possession of the property. 

Court-fee was paid upon Rs. 40 the amount 
of the decree in question, stating that that 
was the value of the suit. The defendant 
No. 1 is the landlord, and plaintiffs Nos. 1 
and 2 are said to be the kashtkars of the 
holding under defendant No. 1. Plaintiff 
No.3 is the zarpeshgidar in respect of 3 
bighas 10 kathas of the holding which con: 
sisted of 4 bighas 4 kathas and 17 dhurs. 
Defendants Nos. 2 to 9 are the tenants’ and 
defendant No. 10 is the purchaser of the 
said holding in execution of the rent decree 
referred to above. 

The suit was resisted by defendants Nos. 1 
and 10, who filed separate written state- 
ments. The plaintiffs had stated that the 
decree and the sale wero fraudulent by 
reason of which the holding of great value 
was sold at a nominal price of Rs.40, The 
value of the holding was not stated in the 
plaint. The defendant No, Lin his written 
statement dated the 26th February, !¥29, 
stated that the value of the property was 
Rs. 500, and defendant No. 10 in his written 
statement, dated the 21st June, 1929, stated 
that the property was sold at its proper 


value. On the 21st of June, 1929, the 
following issues were framed by the 
Munsif:— 


(i) Is the suit as framed maintainable? 
(2) Was the decree, dated the 13th Decem- 
ber, 1927, in Rent Suit No, 655 of 1927 
fraudulently obtained and are the decree 
» and ealein Execution Oase No. 421 of 1928 
liable to be set aside? © 


(3) To what relief, if any, is the plaintiff ` 


entitled? 


. There was no issue as to the sufficiency ` 


or otherwise of the Oourt-fee paid by the 
plaintiff, After several adjournments the 
suit was ultimately taken up on the 25th of 
March, 1936. On that date four witnesses 


were examined on behalf of the plaintiff - 


and one witness on behalf of the defendant. 


Certain documents were exhibited on’ be- ` 


half-of:the parties: Exhibits 1 and? to 2-A 
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for the plaintiff and Ex. A for the defend- 
ant. On that day on ‘the application of 
plaintiff No. 3 plaintiffs Nos. land 2 were 
Temoved from the catagory of plaintiffs and 
made defendants. The next day on the 
26th of March the Court held that the 
Court-fee paid on the plaint was insufficient 
and made the order referred to in the 
beginning of this judgment, direeting the 
plaintiff to pay the deficit Oourt-fee by the 
31st of March, 1930, The plaintiff has come 
to this Court in revision and urges that 
the order of the Munsif is illegal and with- 
out jurisdiction, 

The defendant No. 1 alone has appeared 
and opposes the application of the plaintiff, 
Both parties have cited a number of cases 
in support of their contentions. 

The contention of the plaintiff is that the 
suit comes under s, 7, cl. (4) (c) of the Oourt 
Fees Act, inasmuch as he wants a declara- 
tion that the rent decree obtained by de- 
fendant No. 1 and the sale held in execution 
of that decree were fraudulent’ and not 
binding upon the plaintiff and the conse- 
quential relief is sought for issuing an 
injunction against the defendant No, 10, 
the purchaser of the holding in execution 


.of the aforesaid rent decree, restraining him 


from taking possession of the holding is 
question, and it is said that the plaintiff is 
at liberty to value the consequential relief 
at bis own option and the Oourt-fee payable 
by him is upon such valuation. It is said 
that he valued the relief at Rs 40, the 
amount of the decree, and the price at which 
defendant No, 10 purchased the holding at 
the execution sale. He draws the atten- 
tion of the Court to the statement in his 
plaint where it is said that he expressly 
stated that the value of the relief is Rs, 40, 
and that is the value for the purposes of 
jurisdiction as well. The defendant, on the 
other hand, contends that the plaintiff ig 
seeking not only a declaration that the 
decree and the gale in question were fraudu- 
lent and not binding on him but also that 
the said decree and the sale be set aside, 
adding to it a prayer for injunction re- 
straining the defendant No. 10 from taking 
possession of the property in suit and he 
should pay Ocuri-fee upon the actual value 
of the subject-matter in dispute, namely, 
the holding in question, and that value has 
been found by the Oourt below to be 
Rs. 1,200, Therefore, the defendant says 
that the order of the Court below is right. 
The defendant also says that the ordinary 
question is not subject to revision by this 
Court. 
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It does not appear how the question re- 
garding the Oourt-fee came to be heard 
by the learned Munsif. The entire record 
of the case has not come here. It is, there- 
fore, necessary to look into the record which 
may be called for. (On receiving the 
record the judgment proceeded.) 
` The record of the case has come here 
and I have looked into it. As observed 
abeve, there was uo issue framed on the 
question of Oourt-fee, and the cass was 
heard on merits on the 25th of March, 1930, 
when witnesses on behalf of the parties 
were being examined. The plaintiff's case 
was that a very valuable holding was sold 
for an inadequate value and consequently 
towards the close of his examination-in- 
chief he stated that the value of the pro- 
perty was Rs. 1,200. There was no cross- 
examination on this point and in fact de- 
fendant No.1 had stated the value to be 
Rs. 500, only and defendant No. 10 had 
stated that the property was sold at its 
proper value, namely, Re. 40. The Court, 
however, upon the statement made by the 
plaintiff held that the plaintiff ought to 
pay Court-fee upon Rs. 1,200 and passed 
the order under revision, 

There is no dispute between the parties 
as to the nature of the suit, and as to what 
provision of the Oourt Fees Act should 
apply to it. Both parties admit that the 
Court-fee payable would under a 7, cl. (4) 
(c) that is, the claim must be treated as one 
in which the relisf sought is to obtain a 
declaratory decree with consequential relief 
as set forth and detailed in the reliefs in the 
plaint quoted in the earlier part of this 
judgment. In such a suit the amount cf 

‘fee payable shall be computed “according 
to the amount at which the relief sought is 
valued in the plaint,” and the plaintiff ir’, 
therefore, at liberiy to value the relief 
ssiehe by him. It is not the value of the 
property that would determine the amount 
of Oourt-fee payable under s. 7, cl (4) (e). 
The Court-fee is payable upon the value cf 
the property in cases mentioned in s. 7, 
cl. (5), For instance, in the case of Jogendra 
Nath Sen v. Tarattunnessa Bibi (l) the 
value of the property was Rs. 4,000 as ad- 
mitted inthe plaint. The decree and sale 
of that property were sought to be set aside 
with prayer for injunction, as in the pr.- 
sent case, and it was held that that conse- 
quential relief brought the case within the 
purview ofs. 7, cl. (4) (¢) and ad ralorem 
Oourt-fee was payable; but it was held that 


(1) 62 Ind, Cas. 685; 35 O. L, J. 144 at p. 145; ALI 


R.1922 Oal, 242. 
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that fee was payable; upon Rs. 57-5-0 at 
which the plaintiff valued his relief. His, 
Lordship the Ohief Justice in that case 
observed: “It is true that in one por- 
tion of the plaint the plaintiff stated that ` 
the price of the property sold was Rs. 4,000, 
That statement was made in connection ' 
with the case set up by the plaintiff that 
the property sold was at a low price and 
probably was exaggerated. However, that 
may be, so far as the value of the suit was 
concerned it was laid at Rs. 57-3-0 that 
being the amount recoverable under 
the decree....theclaim was only for a 
declaration that the decree and sale were 
fraudulent and for an injunction. In such 
a case, the party can put his own value on 
the plaint. “This is exactly what has 
happened in the present case. The plaint- 
iff seeks to set aside the decree valued at 
Rs. 40 and the sale of the property which 
was sold at Rs. 40. In his evidence he 
stated that the property was valued at 
Rs. 1,200 but was sold for a very inadequate 
price of Rs. 40, The same view may be 
gathered from other authorities, namely, 
Neko Tewari v.Kishun Prasad Pandey (2), 
Bankey Behari v. Ram Bahadur (3) and 
Brij Krishna Das v. Murli Rai (4), ete, 

Mr. Sunder Lal on behalf of the opposite 
party does not dispute this but says that 
the plaintiff should not be ‘allowed to value 
his relief according to this own whims but 
he should put a reasonabie.value and conse- 
quently he contends that the value of the 
reliefs sought in ths prosent caso should be 
not leasthan at least Rs. 300, the amount of 
the zarpeshgi of the plaintiff which by reason ` 
of the sale of ths holding he isto lose, He 
cays that the loss of the plaintiff in the pre- 
sent case is the amount of the aforesaid 
zarpeshgi money. The plaintiff is the zar- 
peshgidar of 3 bighas 10 kathas of the hold- 
ing consisting of 4 bighas 4 kathas 17 dhurs, ` 
Says Mr. Sunder Lal that the value stated 
by his client in the written statement is 
Rs. 500 of the entire 4 bighas 4 kathas and 
17 dhurs and the plaintiff's zarpeshgi: of 
Rs. 300 is only upon 3 bighas and 10 kathas 
and that is the loss of the plaintiff in the 
present case and consequently that should 
be the value of the suit. Therefore, Mr.” 
Sunder Lal admits that the value of the’ 
plaintiff's relief cannot be Rs. 1,200 upon 
which the Munsif demanded the Oourt-fee, 


(2) 80 Ind. Oas. 563;6 P. L. T. 62; 2 Pat, L. R. 193; 


-© 3 Pat. 640; A. I. R. 1524 Pat. 582. 


(3) 44 Ind. Oas. 891; 4 P. L. J. 191; 4 P. W.N, 281; 
(1918) Pat. 223. EN 
` (4) 56 Ind, Oas, 316; 4 P.-L, J. 703, 
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but that it should be limited to Rs. 500. the 
vglue of the whole holding, or at least 
Rs. 300 the valueof the plaintiffs zarpeshgi 
which he is about to loge. In support of his 
contention he relies upon the cases of Brif 
Krishna Das v. Murli Rai (4) and Umatul 
Batul v. Nanji Kuar (5). eee 
‘Mr. Shambhu Saran relies upon. the 
Full. Bench decision in the case of Aruna- 
challam Chetty v. Rangaswamy Pillai (6) 
which relying upon a Full Bench decision 
in the case of Chelasami Ramiah v. Chela: 
sami (7) held that the valuation given by 
the plaintiff in cases coming under cl. (4) is 
conclusive and that it could not be raised 
orre-opened. It was pointed out in the 
case of Umatul Batul v Nanji Kuar (5) that 
although it is for the plaintiff to state the 
amount at which he values the relief sought 
and although the amount of Oourt-fee pay- 
able varies with the amount at which the 
relief sought is valued in the plaint, it is 
open to the Court, ifa question is raised as 
to.the true valuation of the suit, to deter- 
mine such question. In that case the pray- 
er was for an injunction to restrain the de- 
fendant from executing a mortgage decree 
for Rs. 10,000 and selling the ‘mortgaged 
properties the value of which was Rs. 80,000, 
There was also a relief for an injunction re- 
straining the defendant from executing the 
decree and the relief sought was valued at 
an imaginary and grossly inadequate figure 
of Rs. 100. The plaint was not valued 
upon the basis of any ofjthe relief claimed by 
the plaintiff and it was held that the relief 
being in respect of the mortgage-decree for 
Rs. 10,000 it ought to have been valued at 
that sum, Accepting the aforesaid princi- 
plein the present case the plaintiff seeks to 
set aside the decree worth Rs, 40 andthe sale 
of property which fetched Rs. 40 at the 
Courtsale and he also seeks an injunction 
to restrain the defendant from taking pos- 
session of the property. This case differs 
from all the cases cited by the parties, inas- 
much as thefinjunction is sought against 
the defendant taking possession of the pro- 
perty which would deprive the plaintiff of 
the mortgage of Rs, 300 and that should be 
the criterion for fixing the value of the re- 
lief sought by him. If the property had not 
been sold and the injunction was only to 
prevent the property being sold, then the 
amount of the decree would have been the 


(5) 11 Q. W. N. 705; 60. L, J. 427. 

(6) 28 Ind. Oas. 79; 38 M. 922 at p. 925; 28 M. L. J. 
118; (1915) M. W. N. 118; 17 M. L. T 154 

(7) 18 Ind. Oas. 363; 24 M. L. J. 233; 13 M. L. T. 128; 
(1913) M: W.-N. 105. | - ak 3 4 
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basis for calculating the Oourt-fee payable. 
Here the sale has already taken place and 
the plaintiff wants a relief to protect his 
mortgage overthe property and consequent- 
ly the relief must be valued at Rs. 300, the 
amount of the zarpeshgi money and the 
Court-fee must be paid upon that amount. 

The order of the Oourt-below is, therefore, 
set aside and in lieu thereof it is directed that 
the plaintiff shotld pay Court-fee upon 
Rs, 300 witnin a month after the record is 
received in the Oourt below. In the cir- 
cumstances of the case there will be no order 
as to costs 


A. Order set aside. 


PATNA HIGH COURT. 
AppraL FROM APPELLATE DEOREE No. 1078 
oF 1928. 

July 8. 1930. 

Present:—Mr, Justice Ross and Mr. Justice 
Chatterjee, 

RUPAN SINGH AND orsrrs— 

Du FENDANTS—APPSLLANTS 


KE versus 
AKHAJ SINGH AND 0OTAERS— 
- Prarntir¥g—ResponDents, 

Transfer of Property Act*(IV of 1882), s. 54— 
Applicability. to Crown ‘granis—Necessity for deed— 
Crown Granis-Act (XV of 1895), ss. 2, 3. 

The Transfer of Property Act has no application 
to grants of Orown land which are regulated by 21 
and 22 Vict. c. 106 as amended by 22 & 23 Vict.c.41 
and according to these Acts, a deed is necessary to 
effectuate a transfer of ownership of Crown lands even 
though the value of the lands is lessthan Rs. 100 jp, 
813, col. 1,] 

Appeal from adecision of the Subordi- 
nate Judge, Gays, dated the 28th of May, 
1928, ‘setting aside that of the Munsif, 
Jehanabad, dated the 22nd of April, 1927, 

Messrs, Manohar Lal, A. K. Mitra and 
S. S. Prasad Singh, for the Appellants. 

Sir Sultan Ahmed and Mr. H. R. 
Kazimi, for the Respondents, 

JUDGMENT. 

Ross, d.—The land with which this 
suit is concerned consisis of 12 bighas 
18 kathas 10 dhurs falling into two parte, 
one of 2 bighas 2 kathas and the other of 
10 bighas 16 kathas 10 dhurs in Mauza 
Hasanpur Pipra. This land formerly be- 


< longed to one Sansar Singh and others 


and was acquired by the Government in 
orabout the year 1881 for the purposes of a 
road;it was decided in 1891to return it to the 


- proprietors and notice was given to them 


| ia 
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of this intention. The -plaintifis are the 
descendants of Sansar Singh and, their 
case is that he re-acquired the 2 bighas 2 
kathas for Rs, 51-9-6 and that, as neither 
he nor the other proprietors took: back 
the rest of the land, he obtained it on 
lease from 1892 to 1908. It is part of the 
plaintiffs’ case that Sansar Singh settled 
the land with the plaintiffs as ratyats with 
a rent of Rs. 1-8-0 a bigha. In 1908 Sansar 
Singh surrendered his lease which was 
then taken up by one Budhan Lal; but 
according to the plaintiffs Budhan Lal 


never obtained direct possession. of the . 


land which was in their hands and eventu- 
ally he transferred his lease to them, That 
lease had been for a term of five years 
from 1908 to 1912, but the plaintiffs con- 
tinued to hold the land paying rent to 
the Government from 1913 to 1923. On 
the 27th of March, 1923, 10 bighas and 
odd land was sold by public auction by 
the Collector of Gaya and purchased. by 
the defendants. As the plaintiffs were 
unsuccessful in a case under s. 144 
of the. Code of Oriminal Procedure they 
‘brought this suit for a declaration that 
the 2 bighas 2 kathas aforesaid are their 
proprietary interest and that the 10 bighas 


16 kathas and 10 dhurs are held by them. 


in raiyati and kashtkari right at a rent 
of Rs. 1-8-0 a bigha,and for possession on 
these terms. There were other reliefs 
claimed with which we are no longer con- 
cerned. The defendants denied that the 
` plaintiffs had either proprietary or raiyati 
interest in any of the lands which had been 
recorded in the Record of-Rightsias Crown 
land (Kaisar-1-Hind) and that they had 
acquired good title by their purchase frem 
the - Collector. ‘ 

The learned Munsif dismissed the plaint- 
iffs’ suit. He held, as to the 2 bighas 
that the documentary evidenc3 was in- 
_ sufficient to prove the plaintiffs’ title; and, 
asto the 10 bighas and odd, he observed 
as follows: “But at the time of arguments 
the plaintiffs saw the impossibility of prov- 
ing this issue inasmuch as the survey 
khatiar does not record the plaintiffs as 
occupancy tenants for any portion of 
the disputed area. Moreover when the 
entire land had once become khas mahal 
acquired by Government for a public 
purpose the plaintiffs could not acquire 
occupancy right againet the wish of the 
Collector of Gaya. For these obvious 
reasons as well as for want -of sufficient 
evidence, the plaintiffs at the time of 


arguments gaye up this issue and confess- 
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ed that in fact they had acquired’ no: 
occupancy right in the 10 bighas 164 
kathas out of the disputed area.” 

The Subordinate Judge reversed the 
findings of the Munsif on both points. He 
held, with regard to the 2 bighas, that the 
notice (Ex. 2) went to show that this, 
land had already been sold to Sansar 
Singh and the chalan, dated the 16th of 
January, 1892. ; 

(Ex. 2-a) proved that Sansar Singh 
had paid the price of these-bighas.. He also 
held that the witnesses proved the posses- 
sion of Sansar Singh over this land from 
that time onwards and he was of opinion. 
that no deed of sale was necessary, because 
the value of the land was less. than Rs. 100. . 
As to 10 bighas odd he referred to the 
receipts produced by the plaintiffs and 
in his opinion they went to prove that the 
Government accepted rent for the disputed 
10 bighas from the plaintiffs. He also took - 
in evidence, in appeal, two judgments 
(Exs. 6-a and 6-b) showing that Budhan 
Lal had sued the plaintiffs for rent of 2 
bighas 1 katha 12 dhurs in 1909. He differed 
from the Munsif on the question of law 
and held that s. 116 of the Bengal : 
Tenancy Act did not apply to these lands 
which were acquired before the passing 
of the Land Acquisition Act of 1894; that 
there was no legal obstacle to the acquisi- 
tion of occupancy rights and, as it was 
proved that the plaintiffs had all along 
been in cultivating possession from 


‘1892, ha held that they had acquired a ' 


right of ocsapancy. His decree was a 
decree for hs whele area of 12 bighas and 
odd as raiyati lard on arent or us. i SU 
a bigha. ‘The defendants have appealed 
against this decision and there is a cross- 
objection by the plaintiffs with regard to 
the 2 bighas on the ground that as the 
Subordinats Judge had found that Sansar 
Singh had reacquired the proprietary 


Tight, the plaintiffs could not be held to 


be raiyats under an obligation to pay rent 
for this portion of the land. 

I shall deal first with the 2 bighas of the 
plot. Laarned Counsel for the appellants 
contended that the notice (Ex. 2) and the 
chala» (Ex. 2-a) did not constitute a deed 
of title and that the learned Subordinate 
Judge has not given effect to the pre- 
sumption arising out of the entry in the 
Record of Rights and has overlooked 
that in a proceeding 
under s. 103 of the Bengal Tenancy Act 
and in the case under s. 144 of the Oode 
of Oriminal Procediire the plaintifs made. - 
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no claim to this land å proprietors, He 
also contended that: the evidence of posses- 
-sion is immaterial, because this was Orown 
land and title by prescription could not 
be obtained in less than sixty years. In my 
opinion these arguments are substantial; 
but the case is concluded against the plaint- 
iffs by -the absence of any document of 
‘title. If was not contended for the plain- 
tiffs that the notice (Ex. 2) was such a 
document, nor could it be, because it mere- 
ly states that Sansar Singh had applied 
for this 2 bighas and the notice which was 
given to one Khelawan Singb, informed 
him that unless he applied to get back 
the remaining land Sansar Singh had pray- 
ed either for its purchase orits settlement, 
The learned Subordinate Judge was, in 
my opinion, in error in saying that no deed 
was necessary because of the terms of the 
Transfer of Property Act. The Transfer 
of Property Act hss no application to 
grants of Orown Jand: Act XV of 1895. 
Under s, 40 of 21 & 22 Viet., O. 106 (The 
Government of India Act then in force) 
the Secretary of State in Oouncil was 
empowered to sell snd dispose of all 
real and personal estate vested in Her 
Majesty under that Act; and any convey- 
ance or assurance of or concerning any real 
estate to be made by the authority of Secre- 
tary of State in Council might be made 
under the hands and seals of three members 
of the Council. Doubts having arisen “as 
to the proper mode of the execution of 
contracts entered into by the Secretary 
of State in Council pursuant to the pro- 
vision of e. 40 of the said Act.” an Amend- 
ing Act 22 & 23 Vict., O. 41 was passed in 
which the officers are designated who are 
vested with powers to sell and dispose 
of all real and personal estate in India 
for the time being vested in Her Majesty. 
These officers include any officer for the 
time being entrusted with the Government 
charge or care of any district in India; and 
the proper officer in the present case was 
the Collector of Gaya. It seems to follow 
from this provision that a deed was neces- 
‘sary, duly executed by the Collector of 
Gaya, in order to transfer the ownership 
ofthis land. No such deed was executed 
and on the contrary we find that the 
Collector sold the land in 1923 to the 
defendants It seems to me, therefore, that 
the plaintiffs have failed to prove their 
title to the 2 bighas. 

The argument with regard to the 10 bighas 
was that the learned Subordinete Judge 
has failed to consider the capacity ‘in 
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which the plaintiffs were in possession cf 
this land. The learned Government 
Advocate; for the respondents, argued that 
the plaintiffs had been in continuous pcsees- 
sion ever since 1892; that as Sansar Singh 
was thicadar the plaintiffs were tenants 
from 1892 to 190%: that they paid rent also 


‘to Budhan Lal and that they had, therofore, 


acquired an occupancy right. lt seems to 
me that this is a complete misapprehen- 
sion of what has been proved in the case. 
The learned Subordinate Judge rested his 
decision mainly on the receipts. He referred 
to a number of receipts for rent paid by 
Sansar Singh and also to a number of 
receipts ofrent paid by the plaintiffs for the 
years 1920 and 1921. Now Sansar Singh 
was admittedly not a tenant but a ihicadar 
ofthisland. Itis not the plaintifis’ case 
that he was the tenant. The plaintiffs’ case 
is that he settled the land with them, but of 
this there is no proof whatsoever, document- 
ary or otherwise; and it is difficult to under- 
stand how, if Sansar Singh tcok this land as 
thicadar, members of his joint family could 
be tenants thereof. Now Sansar Singh 
surrendered his Jeasein 1908 and, therefore, 
all rights inthis land so faras he was 
concerned came to an end. There is no 
proof that plaintiffs paid rent to Budhan 
Lal at the rate of Rs. 180 a bigha, The 
judgments (Exe. 6 and 6-a) on the contrary 
show that a decree was passed against them 
in respect of 2 bighas and odd for produce 
rent, However that may be, it is the 
plaintiffs’ case that they took over Budhan 
Lal's lease and they have continued ever 
since in the capacity of lessees and have 
paid rent at the leasehold rate. There is 
nothing in the evidence to indicate that the 
plaintiffs held this land as raiyats at a rent 
of Rs, 1-8-0 a bigha and the only evidence 
that -they held any of the lands 
as raiyats is the judgments (Exs. 6 
and 6a) which relate only to 2 bighas 
and odd and are inconsistent with the 
plaintiffs’ present case, Learned Counsel 
objected to the admission of these docu- 
ments in appeal on the ground that the 
defendants were given no opportunity to 
produce rebutting evidence. This is a 


-serious objection, but nothing very much 


turns on these judgments which help the 
The 
evidence upon which the Subordinate 
Judge relied, therefore, does not lead to 


: any legal confusion that the plaintiffs were 
‘ratyats ; nor indeed is there any finding 
“that they cultivated the land as raiyats and 


no ground is disclosed in the judgments for 


$14 


the conclusion that occupancy rights had 
been acquired. On the contrary the docu- 
ments relied upon by the Subordinate 
Judge merelyshow that the plaintiffs and 
their predecessors had this land in lease 
from the Oollector of Gaya. The lease 
came to an end andthe Collector sold the 
land. Itseems to me that the plaintiffs 
have no title whatsoever to remain in 
occupation. This conclusion is consistent 
with the entry in the Record-oi Rights and 
with the admission made by the plaintiffs’ 
Pleader at the trial. It was contended by 
the learned Government Advocate that 
that admission rested ultimately on an 
erroneous view of s. 116 of the Bengal 
Tenancy Act or, at all events, that that 
view was so interwoven with the question 
of the effect of the evidence that the admis- 
sion cannot be taken to be an admission on 
a question of fact. I have quoted what the 
Munsif says on this point in his judgment 
and it seems to me thatthe admission rest- 
ed as muchon the Record of Rights and 
the insufficiency ofthe evidence as onthe 
Pleader’s view of s. 116, and that this 
admission was an admission of fact as well 
as an admission ona point of law. 

On both these grounds then I think that 
the decision of the Subordinate Judge with 
regard to the 10 bighas odd is wrong. The 
result is that the appeal must be decreed 
with costs and the plaintiffs’ suit dismissed 
with costs throughout. The cross-objec- 
tion is also diam leg, 

Chatterjee, J.—1 agree. 
son aan Appeal decreed. > 

Cross-objection dismissed, 





PATNA HIGH COURT. 
APPBAT FROM APPELLATE DROREE No. 881 
oF 1928. 

July 9, 1930, 

Present :—Mr. Justice Ross and 
Mr. Justice Scroope. 
FOODENI SAH—Puatatirr— 
APPELLAYT 
Versus 
AZHAR HUSSAIN KHAN—Dersnpant— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 72— 
Mortgagee in possession—Invalid purchase of owner- 
ship—Payment of rent—Right to add rent to mori- 
gage money—Assertion of false title, effect of. : 

A mortgagee in possession hasa statutory right 
under s. 72, Transfer of Property Act, to add to the 
principal money payments made by him towards rent 
which the mortgagor was bound to Py and this 
right of the mortgagee is not affected by the fact 
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that he professed to make those payments ‘not as 
mortgagee but as owner under a purchase which was 
subsequently found by the Court to be invalid. 

National Bank of Australasia v. The United 
Hand-in-Hand and Band of Hope Company (1) and 
Lord. St. Leonards in Incorporated Society v. Richards 
(2), distinguished, 


Appeal from a decision of the Additional 
District Judge, Muzaffarpur, dated the 
2nd of March, 1928, modifying that of 
the Munsif, Hajipur, dated the llth of 
March, 1927, ` 

FAOTS.—The plaintiff sued for redemp- 
tion alleging that the defendant lst party was 
ausufructuary mortgagee and that after 
taking the mortgage he had taken a fraudu- 


-lentconveyance from the plaintiff's uncle 


and from a person who falsely personated 
his mother, but had acquired no title 
thereby, The defence was that although 
the defendant had originally been 
a usuiructuary mortgagee, he had be- 
come absolute owner and had paid thé 
landlord’s rent which under the terms of 
the bond the plaintiff was to pay. It was 
further pleaded that if the plaintiff was 
entitled to redeem, he could only redeem 
on the terms of repaying not only the origi- 
nal loan but theamount thatthe defendant 
had paid as rent. It was found that the 
conveyance was invalid and a decree for 
redemption was passed on re-payment of the 
original loan and the amount of rent paid 


‘by the defendant. The plaintif appealed. 


Mr, Sant Prasad, for the Appellant. 
Mr. Nirsu Narain Sinha, for the Respond- 


JUDGMENT. ` 
Ross, J.—(After ‘stating the facts.) 
The plaintiff now appeals against the 
terms of redemption, contending that 
as the defendant set up a fraudulent 
conveyance in repudiation of his title 
as mortgagee, he was not entitled to the 
mortgagee'’s privilege of adding to his 
principal his disbursements on behalf of 
theestate. Reference was made to the 
decision in National Bank of Australasia 
v. The United Hand-in-Hand and Band of 
Hope Company (1). The facts of that case 
were rather complicated, but were briefly 
that the respondent Company had given 
two mortgages to the Bank and thereafter 
there had been various collusive transactions 
by the Bank, viz, purchase through 
the Bank's Solicitors and an improper 
-exercise of the power of sale under the 
mortgages asa result of which the Bank 


‘had acquired the Company’s mine and had 


gg) 2879) 4 Ap. Cas, 391; 40 L. T. 697; 27 W, R, 
9. ile oS 


l 
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taken poseession ‘and worked the mine. 
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“The Company sued the Bank, allegingin ed with costs. 


the firat place that the mortgages were 
ulira vires of the Directors but aleo impugn- 
ing the Bank’s purchase and all the subse- 
quent acts, and claiming an account and 
offering to pay all just dues. It was 
decided that the mortgages were valid and 
that the Company was entitled to redeem, 
and that the Bank had no title as owner 
and was liable as mortgagee in possession 
to account. The argument in appeal 
before the Judicial Committee on behalf of 
the appellant Bank was that redemption 
could not be decreed when the mortgages 
had been impugned and redemption had 
not been claimed. The decision was that 
although the authorities supported the 
technicalrule yet in the circumstances of 
that case the mortgagee was not entitled to 
the benefit of that technicality. That deci- 


. Bion does not support the plaintiffs argu- 


ment. Inthat case the defendant's argu- 
ment failed and the plaintiff was held to 
be entitled to redeem, Here the position 
is diffarent: it is the plaintiff suing as 
mortgagor, who is claiming to limit the 
rights of the mortgagee. The learned 
Advocate for the appellant, however, relied 
‘upon certain observation quoted from the 
judgment of Lord St. Leonards in Incorpct- 


. rated Society v, Richards (2) to the effect that 


a mortgages who set up an adverse title 
could not claim all the benefits attached to 
the character of a fair creditor. But the 
effect given to this observation was only 
with regard to the terms as to interest and 
costs, Thatis‘a very different thing from 
going the length of depriving the mort- 
gagee of a statutory right. The decision 
certainly does not support any such conclu- 
sion as that, And it is clear that the 
mortgagee has a statutory right under s. 
72, Transfer of Property Act, 1882, to be 
reimbursed for these payments of rent. It 
is eaid that he did not profess to make 
these payments as mortgagee, but made 
them as owner after his invalid purchase. 
But when the purchase goes, then the 
parties are remitted to their original posi- 
tion and he must be credited with these 
payments as made by him in his capacity 
.as mortgagee, the only capacity that he had 
when the conveyance failed. 

This was the only point that was argued 
in this sppeal and, in my opinion, the argu- 


(2) (1841) 1 Dr. and War, 334, 


Seroope, J.—I agree. 


A. Appeal dismissed, 


PATNA HIGH COURT. 
APPRBAL FROM ORIGINAL OrpERs Nos. 206 
AND 218 or 1928 anD No. 48 oF 1929 
June 25, 1930. 
Present :—Mr. Justice Ross and Mr. 
Justice Chatterjee. 
DURGA PRASAD SAHU—APPELLANT 
versus 
Musammat POW DHARO KUER— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 183, 
el. (5)—“Application in accordance with law"—Appli- 
cation for incompetent relief, whether in accordance 
with law. h 

Where it was decided in execution proceedings that 
the surety was liable only to the extent of one-sixth of 
the decree, but nevertheless the decree-holder applied 
for execution of the whole of the decree against the 
surety and the'judgment-debtors and the application 
was dismissed as incompetent: | i 

Held, that it was not ‘an application in accordance 
with law’ within Art. 182 (5), Limitation Act, so as to 
save from the bar of limitation a subsequent appli- 
cation for execution, inasmuch as it was for a relief 
which the Court had decided could not be given and 
which was entirely outside the law. 

Pindarinath Bapuji v. Lilachand Hatibhai (1), 
Munawar Hussain v.Jani Bijai Shankar (2) and Purna 
Chandra Mandal v. Radha Nath Dass (3°, followed" 

Jogendra Prasad Narayan v. Mangal Prasad Sahu 
(4), Amrit Lal v. Murlidhar (5) and Ganeshwar Singh 
v. Than Mal (6), distinguished. i 

Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the 8th of August, 
1928. 

Messrs. Harnarayan Prasad and B. B. 
Sahay, for the Appellant. i 

Messrs. Abani Bhusan Mukharji and J.P. 
Sinha, for the Respondent. 

JUDGMENT. 

Ross, 3.—Of these three appeals two 
areby the judgment-debtors and ons by 
the decree-holder. The judgment-debtors'’ 
ground of appeal is that the execution is 
barred by time ; and if they succeed in this 
contention, then it is unnecessary to deal 
with the decree-holder’s appeal which must 
necessarily fail, 

The facts of the case are that when a 
decree was being executed and a property 
had been attached and a claim had been 
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made, a surety bond was given to answer 
so much of the decree as thatin respect of 
which the claim failed. The claim succeed- 
ed in part and there wasa doubt about the 
extent of the liability of the surety accord- 
ing tothe terms of the bond; but that 
matter was finally decided in a subsequent 
execution case of 1922 when it was held that 
the surety was liable only tothe extent of 
the decree which was for Rs. 7,000, Not- 
withstanding that decision the decree- 
holder applied on the 3lst of March, . 1924, 
for exocution of whole of the decree for 
Rs, 7,000 against the surety and the judg- 
ment-debtors. There was an objection that 
the decree could not be executed in that 
way ; and the objection succeeded and the 
execution case was dismissed, the decision 
being affirmed by the High Oourt. It is 
now sought to rely upon that execution 
proceeding as saving limitation. If there 
was an application in accordance with law 
in that case, then itis conceded that the 
present applicati n is within time, butif 


that application was notin accordance with. 


“law, ib is also conceded that the present 
application is out of time. Therefore, the 
sole question for decision is whether the 
application of the 3ist of March, 1924, was 
an application in accordance with law. 

It is contended on behalf of the judg- 
ment-debtors that as that was an applica- 
tion which could not have been granted it 
was not an application in accordance with 
law ; and several cases were cited in sup- 
port of - the argument. In Pindarinath 
Bapuji v- Lilachand Hatibhat (1), the appli- 
‘cation was fora relief which was not given 
in the decree ; and it was held that such an 
application could not be considered as an 
application to execute or furtherthe execu- 
tion of the decree in any way and, therefore, 
would not save limitation. It was pointed 
out that there may be cases in which an 
application might be incorrect in some 
respecis and yet wouldbe an application 
furthering execution ; but where the appli- 
‘cation is not one which furthersexecution, it 
is not available to save limitation. In Munaw- 
ar Hussain v. Jani Bijai Shankar (2), the 
matter was putin this way that “applying 
‘in accordance with law” means applying 
to the Court to do something which by law 
that Court was competent .to do, It does 
mean “applying to the Oourt to do 
something which either to the decree- 
holders direct knowledge of facts 
or his presumed. knowledge of law, he 


(1) 13.B. 237. 
(2) 27 A, 619; A, W. N. (1905) 132; 2 A. L, J. 376, 
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“do”, 


application was made. 


` 
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knew thatthe Gourt was incompetent to 
That was a case where the application 
had been for the sale of non-hypothecated 
property in execution ofa mortgage decree 
before exhausting the mortgaged property 
and that decision was approved by the 
Calcutta High Court in Purna Chandra 
Mandal v. Radha Nath Das (3). That was 
acase where sn invalid application was 


.made under s. 90 of the Transfer of Property 


Act ; and it was held that it did not save 
limitation for the execution of the decree 
for sale, on. precisely the same ground. 
The cases that .are cited on behalf of the 
respondent are all cases of defects of a 
more or less formal nature in the applica- 
tion itself, such as an application by one 
of two joint decree-holders asin Jogendra 
Prasad Narayan v, Mangal Prasad Sahu (4), 
or a case where the application referred to 
a decree which was not under execution 
but which was connected with the decree 
under execution as in Amrit Lal v. Murli- 
dhar (5), or a case where the application had 
been against the widow of the judgment- 
debtor who was not in possession of his 
estate and was not the right person to be 
proceeded against—Ganeshwar Singh v. 
Than Mal (6). These are cases in which 
relief could be given if a formally correct 
Here the applica- 
tion was for a relief which it had been 
decided by the High Oourt could not be 
given and which was entirely outside the 


‘law. This case falls, in my opinion, within 


the principle of the decisions which were 
cited by the appellants ; and the applica- 
tion of the 3lst of March, 1924, was not 
available to save limitation. 

Appeals Nos. 218 of 1928. and 48 of. 1929 
must, therefore, be allowed and the order 
of the Court below set aside and the exe- 
cution case dismissed with costs throughout. 


‘Appeal No. 206 of 1928is dismissed but 


without costs. The cross-objection is also 


dismisesd, 
Chatterjee, J.—I agree. ; 
A. Appeals Nos. 48 and 218 allowed. . + 


‘Appeal No. 206 and cross-objection dismissed, 


(3) 33 O. 887. 

(4) 90 Ind. Cas. 847; 7 Pat. L. T. 830; (1915) Pat, 
315; A. I. R. 1926 P. 160. i 

(5) 67 Ind. Cas. 538; 3 P.L. T. 422; (1922) Pat. 229; 
A.T. R. 1922 Pat. 188; 1 Pat. 651. 

(6) 99 Iud; Cas. 501; 8 P. L. T. 217; (1926) Pat, 342; 
A. 1, R. 1927 Pat 92. 
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MADRAS HIGH COURT. 
SPECIAL BENCH. 
RurusrEen Oasu No. 1 oF 1929, 
January 8, 1531. 

Present :—Bir Horace Owen Oompton 

‘Beasley, Kr., Ohief Justice, Mr. Justice 

Sundaram Ohetty and Mr. Justice 
Stone. 

In the matter of Me. P. O. 
VENKATARAMANAYYA PANTULU, 
_Avvcoarz, HIGH COURT, MADRAS. 
Evidence Act (I of 1872), s. 41—Judgment ef Insol- 

vency Court declaring certain person as creditor of 
insolvent, whether judgment in rem—‘Legal character’, 
meaning of-—Judgmentsin rem, nature of—Findings 
of fact in judgments in rem, whether conclusive as re- 
gards strangers. 

The judgment of an Insolvency Court declaring a 
person as creditor of the insolvent does not confer 
any ‘legal character’ on him within the meaning of s. 
41, and hence the declaration does not operate as a 
judgment in rem. [p 821, col. 2; p. 822, col. 1.] 
| Official Assignee of Madras v, Oficial Assignee of 
Rangoon (4), relied on. 

Rama Krishna Pattar v. K. P. Narayana Pattar (1), 
Sheoparsan Singh v. Ramanandan Prasad Singh (2) 
and Chinnaswami v. Hariharabadra (3) and other cases 
considered, ` 

In order that declaration of title to a specific thing 
should have a conclusive character as against the 
whole world it isnot enough to show that under the 
judgment of the Insolvency Court one has become 
entitled to aspecific thing, but his title to such a thing 
must have been declared not as against any specified 
person but absolutely. [p. 825, col. 1.) 

Pitaram v, Jhujhar Singh (8), not followed. 

A right to recover a debt orachose in action can- 
not be deemed to be a specific thing. [ibid.] 


‘Legal character’ means something equivalent to 
Status. The legal character assigned to a person an- 
nounces to all the world what the legal status of the 
‘personin question is. The meaning of ‘legal 
ener must be narrowly construed. [p. 826, col. 


Rama Krishna Pattar v. K. P. Narayana Pattar (1), 
Kanhaya Lall v. Radia Churn (5), and Oficial 
Assignee of Madras v.0.R.M.O.R. S, Firm (10), re- 
ferred to. 

Per Stone, J—A judgment in insolvency, declaring 
that a judgment debt isa provable debt does not de- 
clare that an alleged debt which merged in that 
judgment debtis proved. [p. 827, col. 2.3 

Chandreswar Prosad Narain Singh v. Bisheshwar 
Pratap Narain Singh (6), referred to. 

Though it be necessary asa step to making a dec- 
laration which willoperate in rem, to find a fact, 
that finding will not bind third parties in subsequ- 
ent proceedings. [p 828, col. 1] 

Khanaya Lall v, Radha Churn (5), followed. 


Case referred to the High Oourt by the 
Bar Council unders. 12 (3)of the Bar 
Councils Act. 


Mr S. Doraiswami Ayyar, for the Advo- 
cate-General, 

Messrs. T, M. Krishnaswanvi Ayyar, M. 
Venkatasubbiah and G. Pais for Mr. P, 0, 
Venkataramanayya, for the Advocate, 
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in the matter of AN ADYOOATE, 
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JUDGMENT. 

Beasley, C. J.—This case arises on a 
complaint filed by one P. Kumaraswami 
Rao. The Tribunal ofthe Bar Council to 
whom this complaint was referred for 
enquiry framed the following charge: 

“That between 1921 and 1923, you, P. O. 
Venkstaramanayysa Pantulu now an Advo- 
cate of the High Court, Madras, and former- 
ly a Vakil of the said Oourt taking 
advantage of a remittance in January, 
1921, by you through one Piratla Subba 
Rao of a sum of Rs. 1,300 to P. 
Kumaraswami Rao in Madras on some 
other account and not by way of loan con- 
aspired with the said Subba Rao and one 
L. V.N. Sastry to prefer a false claim 
against the said Kumaraswami Rso through 
and in the name of the eaid L V.N. 
Sastry by filing a cuit O.B, No. 282 of 
ly2z on the file of the District Munsif's 
Court at Cocanada as upon a promissory 
note alleged to have been executed by the 
said Kumaraswami Rao in favour of the 
s3id Subba Rao and to have been endorsed 
by the said Subba Reo in favour cf the 
eaid L. V. N. Sastry and alleged subsequ- 
ently to have been lost by the said L V.N, 
Sastry and wilfully and fraudulently obtain- 
ing an.ex parte decree against the ssid 
Kumaraswami Rao without proper service 
of summons and all this with the ulterior 
purpose of utilizing the same against the 
said Kumaraswami Rao who was then mak- 
ing some pecuniary claims against you; 
and further you had the said decree 
transferred to Madras for execution and 
had it executed by arresting the eaid 
Kumaraswami Rao at or about the time he 
filed a suit against you in the Presidency 
Court of Small Causes, Madras, namely, 
Suit No. 9738 of 1923 and you have thereby 
made yourself guilty of misconduct which 
renders you unfit to continue in the profes- 
sion,” 

The enquiry before the Tribunal has re- 
sulted in tindings adverse to the Advocate. 
The Tribunal does not accept in its 
entirety the ccmplaint of Kumaraswami 
Rao. It disbelieves certain of his allega- 
tions. It, however, does not accept the re» 
spondent’s answers with regard to all 
important matters either alleged against 
him or appearing in the course of the 
enquiry to require an answer. It does not 
accept the whole of the complainant’s case 
and only accepts a part of the respond- 
ent’s.: 

The history of this case is as follows: 
Kumaraswami Rao was admittedly on terma 
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of close friendship with the respondent 
from about 1916 up to 1921 except fora 
short period in 1918 to 1919. He seems to 
have been more or less a dependant oi the 
respondent and it seems clear that at no 
time was his financial position a gccd one. 
One D. Seshagiri Rao an Advocate of the 
High Ocurt was also at this time very 
friendly with the respondent and appeals 
to have been sharing the same business 
premises. In March, 192], arising out of 
some business transactions the respondent 
and Seshagiri Rao filed a suit in ihe High 
Court against one Subramaniam Chetty 
claiming Rs, 7,010 from him. Subramaniam 
Chetty then filed asuit against the res- 
. pondent in the High Court and another 
suit against Seshagiri Rao also in the High 
Ocurt setting up the case in each suit that 
the respordent and Seshagiri Rao owned 
him sums of mcney. All the threesuits ended 
in a victcry forthe respondent and Sesha- 
giri Rao but the appeale against the 
‘decrees in these suits ended in the appeals 
being allowed andthe suits’ ordered to be 
remanded for fresh trial, They were sub- 
cequently compromised. Itseemstoke a 
fact that Kumaraswami Rao was intérest- 
ing himself in those tuits and it appears 
to have been supposed that he was ina 
position to essist the respondent in the 
litigation and it is admitted by the re- 
spondent that he believed that Kumara- 
swami Rao might be useful to him and that 
he felt that he had to keephimin good 
humour. It seems probable that it was sup- 
posed by the respondent that Kumaraswami 
„Kao was in possession. of ‘correspondence 
wor documents the production or suppression 
‘of. which might assist the parties to the 
Jditigation. At the latter end of January 
1921, Kumaraswami Rao after an urgent 
request by him. to the respondent receiv- 
ed by the telegraphic money order sums 
amounting to Rs. 1,300 and it does not 
appear to be disputed by Kumaraswami 
Rao that the money was sent to him by 
one P. Subba Rao. Whose money this 
really was is one of the important matters 
in this case. Itis represented by Kumara- 
swami Rao that this money was due to 
him from respondent on account of businees 
transactions although this version is dis- 
believed by the Tribunal and was the res- 
pondent’s money and not Subba Rao. 
‘On the other hand the respondent alleges 
that this money was P. Subba Rao's 
money and that it waslent by P. Subba 
Rao to Kumaraswami Rao at the request 
of the respondent. According to the regs 


In thé matter of an abyobinii, 


-the endorser, a8 the second defendant. 


18911. O. 1981 
pondent, this, therefore, was a loan from 
P. Subba Rao to the complainant and he, 
(the sespondent) had nothing whatever to 
do with it beyond requesting Subba Rao 
to lend the money to Kumaraswami Kao, 
The ‘Tribunal has disbelieved the re- 
spondent’s allegaticn that the money was 
Subba Rao’s and also his denial that it 
was his (the respondent's). It is alleged 
by the respondent that after the receipt 
of the money by Kumaraswami Rao the 
latter executed at Madras a promissory 
note in favour of Subba Rao dated the 
Qxth January, 192], payable on demand and 
bearing interest at 18 per cent, per annum. 
This allegation has been disbelieved by the 
Tribunal and the history with regard to 
this alleged promissory note is another of 
the important matters in this case, It isa 
curious one. Itis alleged that the pro-ro‘e 
was assigned by endorsement toone L.V. 
N. Sastry on the 29th January, 1922, 
L. V. N. Sastry isa near relative by mar- 
riage of the respondent and a notice of 
demand wes sent by a Pleader at Occanada 
Mr. Kameswara Rao on behalfof L, V.N. 
Sastry addressed tothe petitioner at 46, 
Thambu Onetty Street, Madras, This 
notice was returned undelivered through 
the Dead Letter Office in February, 1922. 
The alleged promissory-note is stated on 
the respondent’e behalf to have been shown 
to Mr. Kameswara Rao the Pleader for 
the purpose ofthe before-mentioned notice 
and this statement is supported by the 


evidence . of that gentleman and it may 


well be that a promisszory-note purporting 
to have been executed by the petitioner 
was shown to him. It. is alleged that after 
being shown to Mr. Kameswara Rao it 


-was lost-by L. V. N Sastry about the 14th 
February, 1422, at the Bezwada Railway 


Station and L. V.N. Sastry had to filea 
suit O. 8, No. 288 of 1922, in the District 
Munsifs Court of Cocanada, upon the 
footing of a lost :promistory-rote. The 


suit was filed against Kumaraswami Rao, 


as the first defendant and P. Subba Rao, 
The 
address of Kumaraswami Rao is given as 
46, Thambu Chetty Street. The first sum- 


-mons to Kumaraswami Rao was returned 


upserved as Kumaraswami Rao was not 
then at the address given, namely, 46, 
Thambu Chetty Street. The date of the 
summons is 29th June, 1922, The endorse- 
ment on it by the Bailiff is as follows:— 

“I went to the within-mentioned premises 
in search of the defendant where he could 
not be found but I found it isa hotel, 
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The hotel keeper told me that there is no 
person living in that hotel by the name of 
the defendant. Sc I: posted a copy of 
summens on the outer door of the house 
No. 46, Toambu Chetty Street, George 
Town, at 10 a, m., on the 9th July, 1922.” 

A fresh summon was ordered on 
the 14th August and it was ad- 
‘dressed to the defendant Kumaraswami 
Rao, at the same address and was again 
returned unserved with a similar endorse- 
ment by the Bailiff to that which appears 
on the earlier summons. It must be noted 
that P. Subba Rio the second defendant 
filed a written statement contesting the 
suit although on what ground it is neither 
stated nor apparent. L.V,N. Sastry then 
obtained a decree ex parte against Kumara- 
swami Rao in this suit but gave up his 
claim against Subba Rao the second de- 
fendant who did not press for costs. Ia 
` support of his claim L. V. N. Sastry filed an 
affidavit in which he stated that he was 
present when Kumaraswami Rao, the first 
defendant executed the promissory note in 
favour of the sscond defendant, that he saw 
Kumaraswami Rao sign and that he knew 
his signature. The statement that he was 
present when the firet defendant executed 
the promissory note and that hé saw him 
sign it has been admitted by L. V. N. 
Sastry in his evidence before the Tribunal 
to bə untrue, The decree in the suit which 
is dated the 24nd September, 1922, is as 
against the first defendant Kumaraswami 
Rao alone. As the promissory note was 
alleged to have been lost L. V. N. Sastry 
the plaintiff filed.an indemnity bond in 
„order to obtain his decree. This decree was 
subsequently transferred to the Court of 
Small Causes, Madras, for execution. On 
9th August, 1923, L., V. N. Sastry applied 
for a warrant of arrest without notice 
against Kumaraswami Rao, and the appli- 
sation is supported by an affidavit dated 
the 8th August, Therein it is stated that 
the first defendant (Kumaraswami Rao) “is 
` not possessed of any immoveable property 
or moveable property sufficient to satisfy 
the decree” and is “unemployed.” By this 
time the decretal amount had with interest 
risen to Rs. 1,93080. A warrant for the 
arrest of Kumaraswami Rao was issued and 
he was arrested. When he was arrested on 
the 20th August he appeared before the 
Court and got himself adjudicated an 
insolvent. It. must be noted that Kumara- 
swami Rao had not taken any steps up to 
then to set aside the ex parte decree passed 
pgainst him in the District Munsif's Qourt 
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of Oocanada. He says that he only learnt 
ofthis decree when the warrant of arrest 
was issued against him. L. V. N. Sastry 
filed his claim before the Official Assignee 
based on the ex parte decree obtained by 
him against Kumaraswami Rao. Kumara- 
swami Rao repudiated the ex parte decree 
as falsely and fraudulently obtained. The 
Official Assignee enquired. into that claim 
and made his reporton 11th January, 1929, 
rejecting it as a false and on appeal from 
the Official Assignee’s order Kumaraswami 
Sastri, J., upheld the Official Assignee’s 
order on the 22nd January, 1929. Against 
this an appeal was filed O. S, A No. 25 
of 1929. This appeal was disposed of by 
our learned brothers Ramesam and Cornish, 
JJ., whilst this matter was under enquiry 
by the Tribunal. The appeal was allowed 
and L. V. N. Sastry’s claim based on the 
ex parte decree in the Oocanada suit and 
also on the merits was allowed: and with 
regard to this appellate judgment a legal 
contention has been raised both here 
and before the Tribunal which has resulted 
in an argument which has necessarily 
occupied a great deal of our time. It has 
been argued that this last judgment is 
conclusive of the matter now before us 
and that it was neither open to the Tribu- 
nal nor isit open tous now togo into the 
questionof the truthor otherwise of L. V. N. 
Sastry’s claim. Before dealing with that 
contention, there are some other matters 
to which reference must be made, It is 
quite clear that at the time when Kumara- 
swami Rao received the remittance of 
Rs. 1,300 he was on friendly terms with 
or at aay rate willing to assist the respond- 
ent in his litigation but his attitude 
changed later on. It is 8 fact that 
he was cited as a witness in Subramaniah 
Ohetty’s suits for Subramania Ohetty 
against Seshagiri Rao and the respondent, 
though he was eventually not examined. 
In connection with Kumaraswami Rao’s 
changed, attitude it must be observed that 
on the 5th April, 1921, Kumaraswam1 Rao 
put*torward an alleged claim against the 
respondent for payment of Rs 1,200 the 
balance stated to be due to him in connec- 
tion with transactions he alleged he had 
‘had with the respondent for the previous 
21 years, The respondent disputed the 
claim as being false and fraudulent and 
made a counter demand for Rs. 4357 
against Kumaraswami Rao. It is „alleged 
by Kumaraswami Rao that there immedi- 
ately followeda settlement of his claim 
and the respondent's claim in the presence 
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of Mr, Ramachandra Raju the respondent's 
then Vakil and Mr. Seshagiri Rao and 
it is seid that the respondent agreed to 
pay Kumaraswami Rao Rs. 600 in full 
settlement. Kumaraswami Rao gave a 
notice of claim on the alleged settlement 
already referred to on I8th November, 
1922, (Ex. O) and on the 7th August, 1923, 
the Official Assignee filed a suit against the 
respondent claiming from him the Rs. 600 
-agreed to be paid by him under that settle- 
ment. The plaint in the suit is Ex, J. 
Although a previous warrant for the 
arrest of Kumaraswami Rao had been 
taken out, it was not executed. It is 
significant that steps to arrest Kumara- 
swami Rao were again taken immediately 
the Official Assignee filed the before- 
mentioned sait in the Court of Small 
Oauses. The position, therefore, was that 
Kumaraswami Rao at one time a great 
friend of the respondent and able to assiet 
him in his litigation or embarrass him in 
it found himself under arrest at the 
instance of L. V. N. Sastry in execution 
of the decree in the District Munsif's 
Court of Cocanada and sought the protec- 
tion of the Insolvency Court; and when 
L. V. N. Sastry’s claim was investigated 
it was rejected by the Official Assignee 
‘and that decision was upheld by Kumara- 
swami Bastri, J., but was reversed on 
appeal by Ramesam and Cornish, JJ. 

This brings me now to the consideration 
of the important and difficult question 
of law raised by Mr. T. M. Krishna- 
swami Ayyar in the course of. his very able 
argument. That question is whether the 
judgment ofthe Appellate Court must be 
deemed to ke a judgment. in rem, within 
the meaning of s, 41‘ of the Indian Evi- 
dence Act. If-it is, it is conclusive and any 
other Oourt is precluded from re opening 
the same question. It is argued by Mr. 
T. M. Krishnaswami Ayyar that the 
finding of the Appellate Court that the 
debt claimed by L. V. N. Sastry as due 
to him from Kumaraswami Rao is true is 
a conclusive finding under s. 41 of the 
Indian Evidence Act. What has to be 
decided is whether the judgment of the 
Appellate Court confers upon or takes away 


from L, V. N. Sastry any “legal character.” 


The decision of what is a “legal 
character” within the meaning of that 
section is not free ‘from difficulty, 
Mr T. M. Krishnaswami Ayyar 
contends that in insolvency proceed- 
ings a declaration that a person is a credi- 


toriu the insolvency confers upon hima 
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“legal character.” He draws a distinction 
between a person who is a creditor of an 
ordinary debtor not an insolvent, and the 
creditor of an insolvent and although he 
does not admit that the former does not 
possess a “legal character” he contends that 
the latter certainly does because directly 
the claims of a creditor in insolvency 
are recognised, the Insolvency Act con- `’ 
fers upon him special rights and places 
upon him certain liabilities which he did 
not formerly possess or have placed upon 
him and that he thus becomes clothed 
with a “legal character.” He has, of course, 
to establish that position for his client 
because his client was not a party to the 
insolvency proceedings. He has, therefore, 
to contend that the appellate judgment 
is a judgment in rem. The term “legal 
character” is not defined inthe Evidence 
Act nor ‘in any other Act and 
we are, therefore, driven to the considera- 
tion of cases where it has been held that 
8 pereon posgesses a “legal character” or 
status. One of these is K. P. Ramakrishna 
Pattar v, K. P, Narayana Pattar (1), That 
was a case under s. 42% of the Specific 
Relief Act. Under that section only a 
person entitled to any “legal character” or 
to “any right to property” can institute a 
suit for a declaratory relief in respect 
of his title to such legal character or 
right to property and on page 82” the Divi- 
sion Bench states : — 

“We take it that a man’s ‘legal character’ 
is the same thing as aman’s status. ‘A 
man’s status or “legal character”is constitut- 
ed by the attributes which the law attaches 
to him in his individual and personal capa- 
city, the distinctive mark or drese, as it 
were, with which the law clothes him apart 
from the attributes which may be said to 
belong to normal humanity in general." 


. According to Holland, the chief varieties of 


status among natural persons may be refer- 
red to the following cls. (1) sex, (2) minority, 
(3) ‘patria potestas’ and ‘manus’, (4) coverture, 
(5) celibacy, (6) mental defect, (7) bodily 
defect, (8) rank, caste and official position, 
(9) slavery, (LU) profession, (11) civil death, 
(12) illegitimacy, (13) heresy, (14) foreign 
nationality, and 1.) hostile nationality." 
Tnere must, of course, be other varieties 
such as for example, insolvency. To declare 
a man to be an insolvent is clearly to place 
beyond all doubt the status of that indivis 
cual and it is conclusiveas against the whole 


Pa air ay 883; 39 M. 80; 27 M. L. J. 634; (1914) 
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say that to declare a person to be the credi- 
tor of an insolvent is toconfer a status upon 
that creditor which is equally conclusive as 
againstthe whole world. Apart from an 
insolvency the creditor's position arises out 
of a contractual relationship. Does the 
mere fact that his relationship is recognised 
in the Insolvency Oourt confer upon him a 
status? I think thatit would be most un- 
desirable to extend the scope of s.4lof the 
Indian Evidence Act and that the descrip- 
tion “legal character” should receive a 
strict and limited construction. Mr. T. M. 
Krishnaswami Ayyar ‘has referred to us to 
cases. where a presumptive reversioner 
under the Hinda Law has been held to 
possess & “legal character” [Sheoparsan 
Singh v. Ramanandan Prasad Singh (2)a 
decision ofthe Privy Council under s. 42 
of the Specific Relief Act}and a legatee or 
a beneficiary under a Will has also been. 
|Chinnaswami v. Hariharabadra (3)]. In 
‘the Jatter case it was held that the judg- 
ment of a Probate Court grantingor refus- 
ing Probate is a judgment in rem and, 
therefore, the judgment of any other Court 
in a proceeding inter partes cannot be 
pleaded in bar of an investigation in the 
Probate Court as to the factum of the Will 
propounded in that Court. These decisions, 
though no doubt useful, do not, in my view, 
carry Mr. Krishnaswami Ayyer sufficiently 
far. On the other hand there is a- decision 
of this Oourt which seems to me‘to place 
a very necessary limiton the scope of a, 41 
of the Indian Evidence Act That is Official 
Assignee of Madras v. Official Assignee of 
Rangoon (4). There it was held by Sir 
Walter Schwabe, O. J., and Ramesam, J., 
that an order of an Insolvency Oourt refus- 
ing to adjudicate a person insolvent on the 
ground that he was not a member of a firm 
which had been declared insolvent is not 
a final order which conferred upon or took 
away from him any “legal character” within 
the meaning of s. 41 of the Evidence Act 
and hence is not a judgment in rem and 
that being a partner in a firm is not a 
“legal character’ as contemplated by that 
section. On page 587* Sir Walter Schwabe, 
O. J., states as follows :— 

(2) 33 Ind. Cas. 914; 43 C. 694; 14 A. L.J. 466; 20 
O. W.N.738; 18 Bom. L. R. 397;23 O. L. J. 621; 
(1916) 1 M. W. N. 419: 20 M. L. T. 1; 3 L. W. 544; 31 M. 
L. J. 77:43 I. A. 91 (P. 0). 

(3) 16 M. 380. 

(4) 83 Ind. Cas. 174; 46 M. L. J. 580; 19 L. W. 316; 34 
a T., 99; (1924) M. W. N. 458; A. 1. R.1924 Mad. 

~*Page of 46 M, L. J.—[Ed.] 
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“In this case the way the Court in Rane 
goon arrived at its decision was by saying 
that Annamalai Chetty was a member of 
the joint family and that he had disclaimed 
any interest in the joint family property as 
against his creditors, that there was no evi- 
dence before it that he was a partner and 
therefore, it declared that he was not a 
partner. Itwould be a very remarkable 
thing if that isa binding decision on all 
the world that a partnership did not exist. 
For instance, if a creditor, here or else- 
where, were taking proceedings against 
Annamalai on the basis of the partnership 
he could set up the decision of the Rangoon 
Court as a judgment in rem binding on the 
party here who was not a party in Rangoon. 
{donot think that was the intention of s. 
41 at all.” . 

This case, in my view, is one that is very 
much against Mr. Krishnaswami Ayyar's 
argument. Ifa partner does not possess a 
“legal character” then it is difficult to see 
howa creditor in an insclvency can be en- 
titled to claim for himself such a character, 
The section does not use the words “legal 
right” but uses the words “legal character” 
and Mr. Krishnaswami Ayyar’s argument 
ip the main has been that a creditor has 
acquired a “legal right" which is a very 
different thing from saying that he has 
acquired a status which he can hold as 
against the whole world. In the absence of 
any authority for the contention that a 
creditor in an insolvency has a “legal 
character”, I am not disposed to extend the 
scope of s 4lof the Indian Evidence Act 
to include euch a person. Mr. Krishnasw- 
ami Ayyar in the alternative contends that 
the judgment of the Appellate Oourt de- 
clares L. V. N. Sastry to be entitled to a 
specific thing, namely the debt from the 
insolvent and thats. 41 of the Indian Evi- 
dence Act makes such a declaration con- 
clusive. Quite apart from the fact that, in 
my view a debt is not a “specific thing” 
referred to in s. 41ofthe Indian Evidence 
Act, there is the difficulty that the declara- 
tion of the Court must be that a person is 
entitled to that specific thing absolutely 
and not as against any specified person or 
in other words the declaration must be that 
L. V.N. Sastry is entitled to the sum he 
hes claimed as against the whole world 
absolutely whereas the declaration is merely 
that he is entitled to it as against the in- 
solvent. Mr. Krishnaswami Ayyar is 
unable to point to anything in the Insol- 
yency Act which enables the Insolvency 


892 


Court to declare the title of any-person to 
any specific thing absolutely and not merely 
‘as against another person and itis only in 
the former case that it will have the con- 
clusive character as against the whole 
-world. I have come to the conclusion, 
therefore, that neither the Tribunal nor this 
Court is precluded from going into the 
question of the genuineness or other- 
wise of L, V. N. Sastry’s claim and I 
also make the observation that although it 
is true that the Appellate Oourt did not 
‘consider L. V. N. Sastry’s claim not only on 
the footing of thejudgment debt but also 
on the merits it was not, in my view, 
essential to consider to anything more than 
the former question. Ramesam,J., after 
holding that it is open to the Insolvency 
Court to go behind an ex parte decree 
and investigate the nature of the debt if 
there are grounds for so doing states:— 
“Where there are no other creditors the 
reasons for examining into the judgment 
-debt especially when the debtor himself 


allowed the opportunity he had to pass by ` 


becomes much less,” and later on observes:— 
“I Go not think this jurisdiction of the 
Official Assignee to enquire into debts could 
be used as a device to escape the execution 
of a decree where the only debt of the in- 
solvent is the decree and there are no other 
debts. It seems tome that the insolvency 
jurisdiction should not be ueed as a device 
to evadeexecution of a decree which has 
beecme final and unimpeachable as in the 
present case.” 

After those obsezvations it was unneces- 
-gary to consider the matter any further and 
to examine also the question whether in 
fact there had been the debt upon which 
the ex parte decree was based: Therefore, 
in my view, every finding of fect aiter 
-this point was not essential to the decision 
-of the Appellate Court allowing L. V. N. 
Sastry’s claim. Cornish, J., says: 

“In my opinion these materials are not 
sufficient evidence either of collusion cr 
of fraud or of miscarriage of justice,” 
and it is quite clear, I think, that Cornisb, 
J., based his decision chiefly on the grounds 
tlatthere was not sufficient evidence to 
justify the Insolvency Court setting aside 
the ex parte decree. 

There now remains to be consicercd 


whether the findings of the Tribunal upon - 


- the facts are to be accepted. The Tribunal 
has disbelieved the petitioner's case that 
the respondent was indebted to him in the 
sum of Rs. 2,500 as alleged but las found 
that the remittance of Rs. 1,300 to the 
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petitiouer by P. Subba Rao was in. fact of . 


‘the respondent’s money and atthe time he 


made the remittance he did so with the 
mental reservation that he should claim.it 
back after everything was overthough he 


‘did not say eo to the petitioner, that at the 


time he made the remittance he was ex- 
pecting some help from the petitioner in 
connection with his suitagainst Subramania 
Ohetti, that the petitioner did not execute 
any promissory note in favour of P. Subba 


“Rao, that the ex parte deeree was fraudulent- 


ly obtained by giving an address fer 


. service known to be not the correct addrees 


and on a false affidavit proving execution 
and that L.V.N. Sastry and P. Subba Rao 
had no motive of their own to resort to 


“any fraudulent procedure and they must 


have done this at the respondent’sinstance 
and on his behalf. I will take the Tribu- 
nal's finding upon the first point to be 
correct and will now deal with the other 
findinga. 
* * cy % wW 

But forthe reasons I have already given, 

I am satisfied that the respondent was guilty 
of the graver acts. There remains to be 
considered only the punishment to be in- 
flicted upon him. ` It is difficult to imagine 
any more dishonourable conduct than that 


-of the respondent and but for two circum- 
_stances such conduct must have resulted in 


his teing ordered to be struck off the rolle, 
These circumstances are, firstly, that the 
money sued for was as the Tribunal has 
found the 1espondent’s although the pro- 
cedure adopted by him to recover it was 
wholly crooked and dishonourable, and, 
secondly, that there does seem tobe scme 
ground for believing that the petitioner wes 
blackmailing the respondent and that this 
was the real reason why the money was sent 
to him, Taking these matters into con- 
sideration in my view the order of the 


- Court. should be that the respondent be 


suspended from practice for the period of 
5 years. - 

Sundaram Chetty, J.—During tbe 
insolvency proceedings, the Official 
Assignee enquired into the claim made by 
L. V. N. Sastry on the strength of the ex 
parte decree obtained by him and rejected 
it as false (vide his report dated llth 
January, 1929). The order of the Official 
Assignee wes upheld by Kumeraswami 
Sastri, J., (Ex. R). Against that, an appeal 
was filea and it was disposed of by Ramesam 
and Cornish, JJ.. (vide Ex. XIII), The 
learned Judges allowed the appeal holding 
that there were no adequate grounds for 
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vacating the ea parte decree passed against 
_ the insolvent and also stating that the debt 
_ must be regarded as proved, It is strenu- 
ously contended by Mr. T.M, Krishna- 
swami Ayyar on behalf of the respondent 
' that that judgment of the Appellate Oourt 
“in insolvency proceedings should be deemed 
to be a judgment in rem within e. 41 of the 
Indian Evidence Act, and as such con- 
clusive, so as to preclude any other Oourt 
from re-opening the same question. If this 
contention should prevail, the finding of 
the Appellate Oourt in its insolvency 
jurisdiction that the debt setup L., V.N. 
Sastry as due to him from the ineolvency 
is true, should be taken to be conclusive. 
It is argued with great insistence that by 
reason of tbat judgment the legal 
character of L. V. N. Sastry as a creditor of 
the insolvent must be deemed to have been 
declared so as to be operative asa judgment 
in rem against all the world. 

In order to decide this question, which is 
not free from difficulty, the true scope of 
s. 41 of the Evidence Act has to be under- 
stood. That section incorporates the law 
‘on the subject of “judgments in rem” as 
explained in ‘the decision of Sir Barnes 
Peacock in Kanhaya Lall v. Radha Churn (5). 
According to that section ‘a final judg- 
ment, order or decree of a competent 
Court, inthe exercise of probate, matri- 
monial, admiralty or insolvency jurisdic- 
tion, which confers upon or takes away 
from any person any legal character, or 
which declares any person to ba entitled to 
any such character or to be entitled to any 
specific thing, not as against any specified 
person but absolutely, is relevant when the 
existence of any such legal character, or 
the titleof any such person to any ruch 
thing, is relevant.” The section further 
lays down that such judgment, order or 
decree is conclusive proof that the legal 
character conferred or declared accrued to 
that person at the time when such judg- 
ment, order or decree was pronounced and 
that anything to which it declares any 
person to be £o entitled was the property of 
that person at that time. Such an effect 
seems to be of alimited character, and in 
order to make any such judgment, order or 
decree conclusive proof operating as a 
. judgment in rem, what was conferred on 
or taken away from a person should be a 
legal character within the meaning of that 
section, 

As observed by Mesare. Wocdroffe and 
Ameer Ali in the Law of Evidence, one of 
(5), 7. W. R. 338. l 
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the main difficulties: has always been to 
ascertain some principle upon which to 
rest this class of judgments so as to 
determine what cases fall within it. The 
principle is lucidly stated in Phipson’s Law 
of Evidence (5th Edition) at page 387 as 
follows: “The principle ofthe conclusiv- 
eness of judgmentin rem as regards 
persons is that public policy for the peace 
of society requires that matters of social 
status should not be left in continual doubt; 
and as regards things, that generally 
speaking, every one who can be affected by 
the decision may protect his interest by 
becoming a party to the proceedings. In 
addition to it, it has to ba remembered that 
a decision in rem not merely declares the 
status of the person or thing but ipso facto 
renders it such as it is declared; thus a 
decree of divorce not only annuls the 
marriage but renders the wife feme sole; an 
adjudication in bankruptcy not only 
declares but constitutes the debtor a 
bankrupt; a sentence ina prize Oourt not 
merely declares the vessel prizs but vests it 
in the captor.” The expression “legal 
charecter” has not been defined in any 
Statute. Itsmeaning has to be understood 
in the light of the prinziples relating to 
judgments in rem which the Legislature 
must have had in view in framing this 
section. The same expression “legal 
character” is found in 8. 42 of the Specific 
Relief Act. That section says that only a 
person entitled to any legel character or to 
any right to property can lostitute a suit 
fora declaratory relief in respect of his 
title to such legal character or to any 
right to property can institute a sul; fora 
declaratory relief in respect of his title to 
such legal character or right to property. 
In construing the significance of that 
expression, a Division Bench of this Court 
has observed in Ramakrishna Pattir v. K.P. 
Narayana Pattar (1) at page 82* as follows:— 
“We takeit thata man’s legal character is 
the samethingas a man’s status. A man’s 
status or legal characteris constituted by the 
attributes which the law attaches to him in 
hisindividual and personal capacity the 
distinctive mark or dress as it were, with 
which the law clothes him apart from the 
attributes which may be said to belorg to 
normal humanity in general.” The cnief 
varieties of status as set forth in Holland's 
Jurisprudence are also mentioned in that 
decision as illustrations. Now, what is it 
that the judgment (Ex XIII) has declared? 
The claim of L. V. N Sastry as a creditor of 
*Page 39 M.—|Ed.] 
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the insolvent was allowed: in- other words, 
the debtalleged by him as due from the 
insolvent was found to be true. 

Mr. Krishnaswami Ayyar in the course 
of his able argument contends that the 
declaration that L, V. N. Sastry is a 
creditor of the insolvent made by the Court 
in the exercise of insolvency jurisdiction 
confers upon him a legal character as 
contemplated in s. 41 of the Evidence Act. 
Ordinarily, the right of a creditor is to 
recover his debt from the debtor. That 
right arises from a contractual obligation, 
It cannot strictly be deemed to confer on 
him any status or legal character, It is, 
however, urged that as soon as he is 
recognised as a creditor to the insolvent's 
estate, the law gives him a position out 
of which certain special rights and duties 
flow. By virtue of the attributes which 
the law attaches to him, it is argued that 
a legalcharacter may be deemed to have 
been - conferred on him. The decision 
in Rama Krishna Patter v. K. P. Nara- 
yana Pattar (l) shows that a right 
claimed as arising out of a contractual 
obligation would not be a right to a legal 
character within the meaning of s, 42 of the 
Specific Relief Act. The grant of Probate 
by a Court in the exercise of Probate 
jurisdiction has been held to be conclusive 
proof of the truth of the Will which has 
the effect of declaring a person tobe an 
executor, and that is conferring on him a 
legal character. This is indicated by the 
decision of the Privy Oouncil in Sheoparsan 
Singh v. Ramanandan Prasad Singh (2), 
From the observations of their Loraships, 
it may also be taken that & presumptive 
reversioner under Hindu Law hasa legal 
character entitling him to sue for a declara- 
tion under s, 42 of the Specific Relief Act. 
In Chinnaswami v. Hariharabadra (3), it 
is stated that by the grant of Probate of a 
Will, the legatee or the beneficiary under 
the Will acquires a legal character, It has 
been held in the decision Teported as 
Official Assignee of Madras vy. Official 
Assignee of Rangoon (4) thata declaration 
by the Insclvency Oourt that one is a 
partner or not a partner of a firm does not 
amount to the conferring of a legal 
character nor the taking. away cf a legal 
character from a person within the mean- 
ing of e. 4lof the Indian Evidence Act. 
At page 587* the learned Chief Justice 
observes that an order of the Insolvency 
Court refusing to adjudicate one Annamalai 
Chetty a bankrupt, on the ground that he 
~*Page of 46M. Li. Joika] M 
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was not a member of the firm which had 
been declared insolvent, is not an order 
conferring upon Annamalai Chetty or 
taking away from him any legal character 
within the meaning of s. 41 of the Indian 
Evidence Act which would operate as a 
judgment in rem binding on all the world. 
This decision ie, in my opinion, the nearest 
approach to the present case. It is argued 
that in consequence of the recognition of 
& persen as a creditor to the insolvent’s 
estate in the course of the insolvency 
proceedings certain special rights and 
liabilities are created by the Insolvency 
Act which may not be applicable to the 
case of an ordinary creditor. As he is 
clothed with certain statutory rights ard 
obligations, it is urged, that he must be 
deemed to have been clothed with a legal 
character. The same thing can be said 
even in respect of a partner. Ifa partner- 
ship is created by contract among two or 
more persons, certain special rights and 
obligations are created by virtue of the 
provisions of the Indian Oontract Act 
which are not traceable to any contract be- 
tween the parties. It is not easy to dis- 
tinguish the position of a partner from 
that of a scheduled creditor in insolvency, 
because certain rights and duties im posed 
by the Statute apply to both of them though 
those do not flow from any particular con- 
tract. Ifa partner has no legal character 
within tLe meaning of 6 41 of the Evidence 
Act as held in ” Official Assignee of 
Madras v. Official Assignee of Rangoon 
(4), itis difficult: to hold that a creditor 
whose debt is held to be proved by the 
Insolvency Court has acquired a legal 
character within the meaning of that 
section. Ifthe expression “legal character” 
used in s. 41 denotes a status, the accept- 
ance of Mr. Krishnaswami Ayyar's conten- 
tion in the present case would smount to 
saying that ‘legal character’ would mean a 
legal right, acquired not solely by a con- 
tract but by virtue of a statutory 
provision. That would be too broad 
a definition of ‘legal character’ and 
I donot think that such an unrestricted 
and wide scope could be given to that ex- 
pression occurring in s. 41 which deals with 
judgments in rem, in the absence of any 
direct suthority. The decisions in 
Chandreswar Prasad Narain Singh v., 
Bisheshwar Pratap Narain Singh (6): and 
Kishoribhai Revadas v. Khomchodia Dhubia 
(7) dorot seem to be quite in point for 

(6) 101 Ind. Cas. 289; 5 Pat, 777; A. I. R. 1927 
Pat. 61; 8 P. L. T. 510. : 

(7) 25 Ind. Oas. 37; 38 B. 427; 16 Bom, L.R: 459, 
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purposes. of the present question. I am, 
therefore, of opinion that the final judgment 
of the Insolvency Court (Ex. XIII) cannot 
be deemed to have conferred a legal charac- 
ter on L. V.N. Sastry within the meaning 
of s. 41 of the Indian Evidence Act, in 
which case alone the declaration that he is 
a creditor of the insolvent would operate 
as a judgment in rem, 

I may now refer to the alternative conten- 
tion raised by Mr. Krishnaswami Iyer that 
L. V. N. Sastry must be taken to have be- 
come entitled to a specific thing by reason 
of the finding given by the Appellate Oourt 
in insolvency jurisdiction, Ex. XIII, Here 
again a difficulty arises in ascertaining 
what is meant by a ‘specific thing’ in this 
section. Prima facie, it connotes tangible 
moveable property. It would be somewhat 


strange if an actionable claim such as 


a right to recover a debt from another 
person can be deemed to come under ‘any 
specific thing’ mentioned in this section. 
It is not enough to show that under the 
judgment of the Insolvency Court one has 
become entitled to a specific thing, but his 
title to such a thing must have been declar- 
ed notas against any specified person, but 
absolutely. So far as I could ses, there is 
nothing in the Insolvency Act for declaring 


the title of any person to a specific thing in 


the manner provided for in s. 41 of the 
Evidence Act. The tilə to the specific 
thing should be declared absolutely and 
not merely as against another person and 
in such a case only it would have the con- 
clusivre character as against the world. 
Such declaration msy be made in the ex- 
ercise of admiralty jurisdiction. However 
reliance is placed upon a decision of the 
Allahabad High Oourt in FPitaram v. 
Jhujhar Singh (8) Ino that decision, an ad- 
judication by Insolvency Oourt əs to the 
title of a claimant in respect of some houses, 
crops and some moveable property, has 
been held to amount toconclusive proof 
of title in respect of the spezific things 
claimed by the applicant within the mean- 
ing ofs. 41 of the Evidence Act. That 
decision would no doubt be an authority, 
which would help the respondent in this 
case, provided a chose in action or a right 
to recover a debt could be brought under 
‘any specific thing’ mentioned in s. 41. But 
it seems to me that even asa legal fiction, 
aright to recover a debt or a chose in 
action cannot be deemed to be a specific 
thing. It would be going too far if such an 
extended meaning is attached toit, | 


` (8) 33 Ind, Cas. 798. 
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For the reasons mentioned above, I am 
of opinion that the final judgment Ex. XIII 
does not amount to a judgment in rem 
within the meaning of s. 41 of the Indian 
Evidence Act, so as to bind persons 
who were not parties or privies to that. 
case: That being so, there is no legal bar 
to the Tribunal investigating into the 
matter at issue and coming to an independ- 
ent conclusion on the merits. The mate- 
rials for decision by the Insolvency Uourt 
do not appear to have been so fall asin 
the present enquiry. The learned Judges 
of the Tribunal have bestowed great care 
and attention over this case and due weight 
must be attached to the conclusions arrived 
at by them. I am clearly of opinion that the 
respondent’s conduct in respect of the pro- 
ceedings taken against Kumaraswami Rao 
which resulted in the passing of the ex parte 
decree is by no means honourable or 
honest, That a member belonging to the 
honourable profession of law should have 
stooped to have recourse to such objec- 
tionable and crooked methods is to be de- 
plored by aliright minded men. In the exer- 
cise of the disciplinarry jurisdiction of the 
High Oourt a punishment which would meet 
the ends of justice and serve the interests of 
the profession has to be awarded. As for 
the punishment, Iagree with my Lord in 
the order pronounced by him, 

Stone, J.—This cace raises questions 
of fact andoflaw. The question of law is 
ofsome importance and one ean be most 
coLveniently considered after one question 
of facthas been examined. 1 accordingly 
consider first that question of fact which 
can be expressed as follows:—Was the 
respondent the prime mover in a course 
of conduct which had for its purpose the 
securing of a judgment in proceedings 
(which may be referred to as the Sastri 
proceedings) against the complainant with- 
out giving the complainant an opportunity 
to enter any defences ? 

* * k * * 

My conclusion on this question of fact is 
that the respondent was bebind these pro- 
ceedings. The respondent by his Oounsel 
admits that these proceedings cannot be 
justified. They are tainted at the source 
and throughout. If the respondent, an 
officer of the Court, either inspired them or 
was responsible for the course they took he 
was in my view (a view] gathered was 
taken by his Counsel who founded himself 
on the fact that his client was not connect- 
ed with or aware of these proceedings) 
guilty of professional misconduct, I am 
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further of the opinion that this question 
was one clearly raised by the petition 
herein, 

On the merits, therefore, it follows that 
the report of the three experienced Advo- 
cates who having heard and seen the wit- 
nesses have arrived at the conclusion that 
the respondent is guilty of professional 
misconduct must bə approved. The ques: 
tion remains whether the Oourt is preclud- 
èd by s, 41 of the Evidence Act from 
questioning the liability which was the 
subject-matter of the Sastri suit. 

The question of law arises as follows :— 
Granted that the proceedings in the Sastri 
suit were objectionable, still the decree of 
culpability is much less if it appears that 
Sastri was an endorsee of a promissory note 
than if it appears that there was nonote and 
no debt and consequently thatthe Sastri 
suit was a swindle from beginning to end. 
Thus although on the question of profes- 
sional misconduct, I consider the vital 
question to be as above stated, when one 
comes to consider the punishment it is 
necessary todetermine whether there was 
‘any debt at all. Thisissueit was argued 
the Court was precluded from considering 
because on appeal from the judgment of 
Kumaraswami Sastri, J., (which judgment 
upheld the decision of the Official Assignee 
disallowing the Sastri claim in the insol- 
vency ofthe complainant) Ramesam and 
Cornish, JJ., allowed the clim and one of 
the Judges used the, following words. 
Ramesam, J..—‘We think the debt must 
be regarded as proved and we alow the 
appeal.” The debt herareferred to is not 
the judgment debt but the cebt alleged to 
be due from the complainant herein which 
was the foundation of the Sastri suit. 
Oornish, J., does mnotuse any language 
which can.beconstrued as amounting toa 
finding that the debt on which the Sastri 
case was found is established. He limits 
himself to the question at issue, viz., whe- 
therin all the circumstances tha” Court 
should exercise its discretion to go behind 
the judgment and he holds that there isno 
sufficient evidence of collusion, fraud or 
miscarriage of justice to justify the Court's 
"taking such a course. That is he does not 
go behind the judgment. Following the 
judgments delivered by Ramesam and 
Cornish, JJ.,a decree was entered, That 
cecree isin my view the decree made in 
the case and is the document to be looked at 
when considering f. 41 of the Evidence Act. 
That decree decreed thatthe “appellant's 
debt is proved.” The debt in question was 


Inthe matter of a AbVoOaTE, 


131 I. 0, 1931 

the judgment debt not the debton which 
judgment was obtained ex parte. Olearly 
therefore, in no view of the law unless not 
the decree but the judgment is to be looked 
at and Ramesam, J.'s above quoted observa- 
tion is to be treated asa judgment in rem; 


-is this Oourt, in proceedings between the 


complainant and the ‘respondent herein, 
precluded from considering whether the 
allegation of indebtedness in the Sastri suit 
was well founded. 

The argument, as I understand it, is 
that the judgment in question is a judg- 
ment declaring that a debt is owned to S 
by an insolvent, that accordingly it clothes 
S with acharacterhe would not otherwise 
possess, for it makes him a creditor, and 
thatalthough the term “legal character” 
does not embrace ordinary creditors it 


“does embrace creditors in an insolvency, 


for such creditors, by -the very fact of 
insolvency, have their rights varied by 
act of law, The argument thus amounts 
to this: that even an insolvency alters the 
legal character of the creditors of the 
insolvent so also it alters the legal character 
of the creditors of -the insolvent. [ 
do not agree, “Lagal character” here 
means somethiug equivalent to status, 
See Kanhaya Lill v. Radha Churn (5), 
Gangadhar Roy v. Umasoondery Dossee (9) 
and Ramakrishna Patter v. K P. Narayana 
Patter (1). Th legal character assigned 
to a person announces to all the world what 
the legal status of tbe person in question 
is. The meaning of “legal character” must 
be narrowly construed tor it must be re. 
membered that an action in rem is not 
an action against a thing but an action 
availing against all the world. One must 
be cautious lest litigation between A and 
B ba allowed unduly to affect the rights of 
C. The sort of danger is clearly shownin 
Official Assignee of Madras v. ©. R. M.O. 
R. S Firm (10). The point there taken wes 
similar tothe pointhere taken and it failed. 
In Official Assignee of Madras v. Offic’al As- , 
signee of Rangoon (4) at page 587* it was held 
that a declaration that Ais a partner in a 
firm is not a declaration of legal character, 
The extraordinary consequence that would 
flow if adeclaration cf partnership or of 
non-partnership in litigation between A 
and B were held to conclusively bind C 
is there pointed out. Yet it can hardly 
be doubted that the condition of being a 

(9) 7 W. R. 347. í 

(10) 101 Ind. Cas, 12; 50 M. 541; (1927) M. W. N. 152; 
52 M. L. J. 352; 25 L. W. 434; 38 M. L.-T. 119; A. I. R. 
1927 Mad. 526 : 
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artner much more: nearly approaches 
status than the condition of being a credi- 
tor in an insolvency. 
‘ The decision of the. Judicial Committee 
‘in Sheoparsan Singh v, Ramnandan Prasad 
Singh (2) does not assist. That case de- 
cides that where an action is founded upon 
the vital allegation of intestacy once it 
appears that a Probate Court has effirmed 
‘the Will of the alleged intestate the action 
fails in limine because that decision is 
binding and conclusive, there is, therefore, 
a Will, and there is, therefore, no intestacy. 
The cases cited-in Kishoribhai Revadas v. 
Khomchodia Dhubia (7) and In re Ivory 
Hankin; Hankin v. Turner (11), amount to 
‘no more than this: that where a Court of 
Probate has declared a Will to be valid or 
has made a declaration as to next of kin the 
fact of theWill or of the declared next of 
kin cannot be disputed in another Court. 
Neither case purports to construe s. 4l, 
The case of Kathama Natchiar v. Dora. 
singa Tevar (12) does not in my opinion 
touch the point under decision. It does 
not even establish that areversioner isa 
person clothed with a legal character with- 
in the meaning of s.42 of the Specific 
Relief Act, for it is obvious from Sir Barnes 
` Peacock’s remarks at page 174* that the 
. suit fora declaration oftitle was one to 
which the reversioner was not in that case 
entitled. Sripatrzo Sadashiv v. Shankarrao 
Sarnaik (i3) i3 of assistance only as show- 
ing thata declaratory sait is notë main- 
tainable by a creditor as such; that 


is that the condition of creditor is 
not a legal character. This, however, is 
conceded, 


It is next argued that assuming that the 
jadgment that the debt was proved does 
not confer a legal character, yet it declares 
a right to a specific thing and to a specific 
thing not against a specific person but 
‘absolutely. Upon this latter point Pitaram 
v. Jhujhar Singh (8) relied upon. There 
the Allahabad High Oourt observed “We 
think the decision of the Insolvency Oourt 
amounts to conclusive proof as to the title 
in respect of the specific things claimed 
by the applicant, not merely as against 
him, but absolutely within the meaning 
ofs. 4lof the Evidence Act,” There A was 
. claiming certain specific articles which he 
a'leged were his but which being in the 


(11) (1878) 10 Ch. D. 372; .39 L. T. 611; 27 W. R. 20. 
(12) 2 I. A. 169 at p.191; 15 B. L. R. 83; 23 W. R. 314; 
3 Sar. 456; 3 Suther 106; 6 M. H. ©. R. 310. 
(13) 127 Ind. Cas. 330; 32 Bom.L. R. 207 at p. 209; 
: A. L R.1930 Bom. 331. 
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possession of the insolvent had been taken 
by the Receiver. He had two remedies (1) 
to apply to the Insolvency Oourt. (2) to 
institute a suit for recovery in the Munsit's 
He pursued (i) and lost, He did 
not appeal but commenced suit No. (9), 
Obviously the earlier decision was bind- 
ing on him on the ordinary principles of 
res judicata, The above quoted observa- 
tion would, therefore, appear to be obiter, 
I doubt whether a finding of a bankruptcy 
or any other Court inthe contest between 
A and B as to whether certain property 
belongs to A amounts to anything more 
than a finding that as against B it belongs 
to A. I cannct believe that in such a 
contest the rights of C to such property 
can be conclusively determined. It is no 
use urging that under tha Insolvercy 


-Rules C could sfterwards come and claim. 


Ex hypothesi if the judgment in the suit 
between A and Bisin rem snd conclusive 
against strangers C would be met with a 
conclusive finding. I can well understand 
that in an admiralty action in rem against 
the ship there would be a-declaration made 
effective against the whole world, but as 
at present advised I find it difficult to 
conceive how otherwise the judgment 
could declare title to a specific thing to be 
in A against the whole world as distinct 
fromaspecific parson. However that may 
be, in this case the point does not arise 
for I am clearly of the opinion that a de- 
cree declaring that 4 is entitled to a debt 
is not a declaration of title to a specific 
thing made not against a specific perscn 
but absolutely. By the very rature of the 
case by the time you have made the chose 
in action a specific thing (assuming thas 
it canbe regarded asa specific thing) to 
which I have doubts you have specified the 
debtor. 

Finally I observe that a judgment in 
insolvency, declaring that the creditors’ 
debt (ie a judgment debt) is a provable 
debt does not declare that an alleged debt 
which merged in that judgment debt is 
proved. In Chandreshwar Prasad Narain 
Singh 7. Bisheshwar Pratab Narain Singh (6) 
at page 817* it is observed that “all that is 
essential to the decision that the executor 
was entitled to Probate must be taken to 
tave been conclusively determined.” It ig 
argued, tuerefore, that it was essential to 
the decision arrived at by Ramesam and 
Oornish, JJ, to hold that the alleged 
debt was proved and that, therefore, not 
only the judgment debt but the aileged 
debt which was the ‘foundation of the 

“*Page of 5 Pat.—[Hd.} 
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‘Bastri suit is conclusively established 
against the world, Iam not to be taken 
as assenting to the above citation, but 
assuming that it is a correct statement it 
is not applicable, for it was not necessary 
for the Court in the insolvency proceedings 
- to hold that the alleged debt in the Sastri 
proceedings was proved. Judgment could 
have been given without any such finding 
of fact and one of the learned Judges 
{Oornish, J.) gave such a judgment. But 
even had it been a necessary step I incline 
to the view that the observations to be 
found on page 343 of 7 W. R. 
[Kanahaya Lall v, Radha Churn (5)! ex- 
press the true position. Thcugh it be 
necessary as a step to making a declaration 
which will operate in rem to find a fact 
that finding will not bind third partiesin 
subsequent proceedings. 

Iam accordingly of the opinion that the 
Tribunal was at liberty to consider whe- 
ther the alleged liability founded upon an 
alleged promissory note and sued for in 
the Sastri suit ever existed. On this issue 
of fact I see no reason for thinking that 
the Tribunal arrived at a false conclusion 
or one unsupported by évidence, 

-There remains the fact mentioned in the 
Report at page 76 lines 40 to 44 of the 
printed case that this is a stale complaint, 
Whether this is very material in consider- 
ing the degree of delinquency is a matter 
of doubt. I concur in the view expressed 
by the Ohief Justice as to the gravity of 
the offence and as to the proper punish- 
ment therefor. 


N.B. A Refereace answered, 


—_——, 


MADRAS HIGH COURT. 
O1yit Reviston Peririon No. 1673 oF 1929. 
‘November 27, 1930. 
Present:—Mr. Justice Bhashyam 
Ayyangar. 

ARUMUGA GOUNDAN— PLAINTIFF 
— PELITIONSE 


g versus 
SCBRAMANIA GOUNDAN— 
DEFENDaNT— RESPONDENT. 

Civil Procedure Code {Act V of 1908), s. 146, O. 
XXXIII, r. 9—Death of pauper plaintiff—Heir pos- 
sessed of sufficient means—Power of Court to call upon 
heir to pay Couri-fee. : 

Where a person who has been permitted to sue as a 
pauper dies pending the suit and his heir is substitut- 
èd in his place as the plaintiff the Court has powér 
to call upon, the latter, if he is possessed of sufficient 
means, to paythe Oourt-fee due on the plaint, 
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Manaji Rajuji v. Kandoo Baloo (2) and observations 
of Jackson, J.,in Radhakrishna Ayyar, Iw re (3), fol- 


lowed. 
Sivagami Ammal v. Gopalasamt Udayar (1), 


and Ammakannu Ammal v. Damoodhara Mudaliar 
(4), distinguished. . 

Oivil revision petition against an order: 
of the Sub-Judge, Coimbatore, dated the 
18th October, 1929. 


Massra. A.C. Sampath Ayyangar and 
T. R. Srinivasa Ayyar, for the Petitioner. 

Mr. M. Krishna Bharathi, for the Re- 
spondent, 


JUDGMENT.—In this.case the plaint- 
iff who had been permitted to sue as. a 
pauper died pending the suit and his con- 
cubine’s son and heir who claimed to have 
succeeded to the subject-matter of the suit 
was added in his place as plaintiff No. 2 
and permitted to proceed with the suit. 
Defendant No. 1 then applied under Q. 
XXXII, r. 9, Oivil Procedure Oode, to 
dispauper the substituted plaintif on the 
ground that he was possessed of sufficient 
means to pay the Court-fee. The lower 
Oourt took evidence, and, being satisfied 
that the newly added plaintiff was not a 
pauper, directed him to pay the Oourt- 
fee due on the plaint, He now seeks a 
revision of that order. 

Iam not prepared to interfere with the 
finding of the lower Oourt that the above 
plaintiff is not a pauper. The question 
is whether cn this footing hecan be dis- 
paupered under O. XXXIII r. 9, and order- 
ed to psy the Oourt-fee which would have 
been paid by the original plaintiff if ke 
had not been permitted to sue as a 
pauper, : 

Now it was first suggested that an ap- 
plication to dispauper can only be filed 
against the particular plaintiff who was 
permitted to sue as & pauper and not 
against any body who might take the 
place such as his legal representative or 
assignee. But this suggestion cannot, in 
my opinion, be sustained for, under s. 146 . 
of the Code, save as otherwise provided 
which is not the case here, any applica- 
tion which can be made by or against a 
person can alsobe made or against any 
person claiming under him. If it was 
open to the defendant to apply to dis- 
pauper the original plaintiff for proper 
reasons,it must also be open to him to 
apply to dispauper his. legal representa- 
tive claiming under him for similar rea- 
S0108. : i 

The learned Advocate for the petitioner 
then reliedon the decision in Sivagami 
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Ammal v. Gopalasami Udayar (1), but 
that case is easily distinguishable from 
the present. What was therein decided 
was that when the plaintiff in a suit in- 
stituted in forma pauperis dies, and his 
executor continues the suit, the executor 
is not liable tobe dispaupered because he 
is personally nota pauper. The decision 
is expressly based on the ground that the 
person who wanted to continue the suit 
in that case wanted to do soin his capa- 
city as executor and not in his own per- 
sonal capacity. But in this case the peti- 
tioner does not seek to continue the suit 
in any other capacity than his own per- 
sonal capacity. He does not represent 
any other person or body but himself in 
seeking to go on with the suit. It seems 
to me, therefore, that the case cited has 
no application to this case, 

The view taken by the lower Court is 
not only supported by the decision in 
Manaji Rajuji y. Kand<o Baloo (2), but also 
by the observations of Jackson, J., in 
Inre Radhakiishni Ayyar (3) concurring 
with the decision in Manaji Rajuji v, 
Kandoo Baloo (2). 

A decision of Kumaraswami Sastri, J, 
reported in Ammakannu Ammal v. Damco- 
dhara Mudaliar (4) was also cited, but it is 
similar tothe case in Sivagami Ammal v. 
Gopalasami Udayar (1), and distinguish- 


~..able-for the reasons stated with reference to 


the latter, 

On the whole Iam clear that the order 
of thelower Court is right. The revision 
petition is dismissed with costs. The lower 

‘Oourt may grant a reasonable time for the 
payment of the Oourt-fee, 

N.S, GA. Revision dismissed, 

(1) 87 Ind. Cas, 372; A. I. R. 1925 Mad. 765; (1925) 
M. W. N. 176; 48 M. L. J. 390; 22 L. W. 586. 

(2) 11 Ind. Cas. 724; 36 B. 279. 
so 88 Ind. Cas. 91; A, I. R. 1925 Mad. 819; 21 L. W. 


(4) 109 Ind, Cas, 258; A, I. R, 1928 Mad, 66, 
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MADRAS HIGH COURT. 
O1vit ApPgats Nus, 4 anD 5 oF 1928. 
November 5, 1:30. 

Present :—Mr, Justice Ourgenven and 
Mr. Justice Bhashyam Ayyangar. 
HUSSAIN MBAH SAHIB (DIED) AND 
OTHERS—APPELLANTS 

versus 
A. G. ABDUL RAHIM SAHIB— 
RESPONDENT, 
Trade-mark—Passing off—Person taking up name 
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associated with goods of another cannot restrain latter 
from using that name. h : 

A person who takes up a name associated with the 
goods of another cannot, by applying it to his own 
goods and building upa reputation inhis own way 
seek to restrain the person with whose goods the name 
was previously associated and who has not abandoned 
it, from continuing to use thesame. Inacase of that 
sort it will be impossible to say that the defendant 
passeshis goods off as those of the plaintiff, |p. £31, 
Or dia the registration of a trade-mark label with 
the Chamber of Commerce does not of itself give any 
exclusive right to it to the person who so registers it. 
But itis a fundamental rule that one man has no 
right to put off his goods for saleas the guods ofa 
rival trader and he cannot, therefore, be allowed to 
use names, marks, letters or other indicia by which 
he may induce purchasers to believe that the goods 
he is selling are the manufacture of another person, 
[p. 831, cols, 1 & 2.] 

Appeals against the decrees of the Oity 
Civil Judge, Madras, in O. S. Nos. 447 and 
679 of 1926. 

Messrs. G. Krishnaswami Ayyar, A. Abdul 
Rahim and Devarajan, ior the Appellant. 
Mr. S 4. K. Shah, for the Respondent. 
JUDGMENT.—These appeals arise 
out of two “passing off actions: a 
suit and a cross suit, between the same 
parties. It will be convenient to refer to 
Abdul Rahim Sahib, the plaintiff in the 
one andthe defendant in the other, as the 
plaintiff, and Hussain Mean Sahib, the 
defendant in the former and the plaintiff 
in the latter, as the defendart. | 
Both plaintiff and defendant are Beedi 
manufacturers and traders of Madras, 
Each of them appears to have alleged that 
the other came into that trade shortly 
before the dispute arose between them, 
but it was conceded at the hearing that 
they had both been in it for some con- 
siderable time. As between them the 
defendant was certainly the earlier in the 
field. In fact, the evidence is that it was 
he who introduced Beedies in Madras 
about 40 years ago when he removed to 
it from somewhere near Bombay. He 
made and sold them loose. at first and 
then in packets. His business, which 
must originally have been small, gradually 
grew and appears to have assumed quite 
a respectable magnitude in or even some 
time before 192U, and there Js evidence to 
show that his income from it was assessed 
for taxation at Rs 3,000 or Rs. 4,0U0 in the 
years 1921 to 1924, The plaintif, accord- 
ing to his own statement, began this 
business only about 25 years ago. He too 
was firat selling his Beedies loose and it 
was only lateron he began to sell them in 
packets with wrappers on. When he com- 
menced to use wrappers, he first described 


Bad 
“bis Beedies' as “Siva Nesan` Beedies” and 
-atter some time-he adopted another designa- 
tion also, namely “Rahim Beedies” (Rahim 
being his own name). ` 

Then, about the end of 1922, he registered 
trade-mark with the Madras Ohamber of 
Commerce with the designation of “Sait 
<Beedies” and. subsequently. began to sell 
some of his Beedies. under that label. He 
alleges in the,plaint that he has been doing 
a large business ia them and earned a 
“wide popularity and reputation,” and the 
-said designation of “Sait Beedies” has 
become identified with and come to denote 
-his manufacture in the minds of the Beedi- 
-purchasing public. His case is that shortly 
before the suit the defendant- started sell- 
ing the Beedies manufactured by him with 
-the description of ‘Sait Beedies” or “Sait 
“Jadi Beedies” (the word, “Jadi” simply 
‘denoting that the ends are folded) on their 
wrappers and this isa “bare-faced attempt 
on his part to cut into the trade of the 
“plaintiff and fraudulently pass off Beedies 
manufactured by him as plaintiff's 
Baedies.” : 

He, therefore, filed his suit for an in- 
‘junction to restrain the defendant “from 
‘selling any Beedies as ‘Sait Beedies’ or 
‘Sait Jadi Beedies’ or from impressing 
“upon any wrappers of packets of Beedies 
or individual Beedies the trade name ‘Sait 
-Beedies’ or ‘Sait Jadi Beedies’ in any 
colour or in any shape whatsoever” and for 
‘damages.” . 

The defendant's contention is this. He 
“gays that he came to Madras from Bombay 
‘over 40 years ago - and commenced the 
manufacture - of Beedies which he called 
“Hussain Mean Sait Beedies (Hussain Mean 
‘Bait being his own name) and “in a short 
‘time the abbreviated name of ‘Sait Beedies’ 
‘acquired a name and fame and became 
‘associated with the Beedies of his manu- 
‘facture” and thatin or about 1910 he “folded 
‘the ends of his Beedies and made them 
-thicker and longer and called them Hussain 
‘Sait Jadi Beedies or ‘Sait Jadi Beedies’ 
‘for brevity’s sake; that those ‘Sait Beedies’ 
‘and ‘Sait Jadi Beedies’ have denoted his 
‘manufacture for a long time and it was the 
-plaintiff who began to make Beedies long 
-after him; that he pirated the designation 
of ‘Sait Beedies’ and fraudulently and 
-dishonestly passed off his inferior goods 
‘as those of his own ; that he was not aware 
‘of the registration by the plaintiff of the 
said designation-with the Chamber of Com- 
merce or -of “its use by the plaintiff, until 
the -latter sent- his notice shortly before 
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his suit, that the registration by the plaint- 
iff does not confer any right on him in lav 
and that the plaintiff should be restraine 
by injunction from using the said name 
and directed to pay him damages.” 

The City Oivil Judge who tried both 


the suits together granted an injunction in 


favour of the plaintiff and dismissed the 
suit of the defendant, who has, therefore, 
appealed in both. 

Now, the first point which we propose 
todeal with is whether the defendant's 
Beedies were called or known as “Sait 
Beedies” before the pleintiff registered 
that expression as a part of his trade-mark 
in the end of 1922 and began to use the 
same for the Beedies manufactured by him. 
On this point it is an important circum- 
stance that the defendant, whether he 
strictly was or was not a Sait, was un- 
doubtedly known as a Sait. The plaintiff 
denied this snd-even took an issue, but his 
ownsecond witness speaks of the defendant 
as Hussain Mean Sait and Ex3, 2 and 3, 
whicharea memorandum of the Board of 
Rsvenue and a letter from the Oollector 
of Madras addressed to the defendant in 
1417 and 1918, and that is, long before 
the plaintiff ‘wanted to assume the designa- 
tion ofthe Sait, conclusively show that 
the document went by that appellation. 


This makes it very probable. that Beedies 
manufactured by him were known as 


Hussain Meeh Sait Beedies or shortly as 
“Sait Beedies" as alleged by him. It is 
also made out by the oral evidencs on 
The learned Judge has dealt 
with the evidence at length and mention- 
ed some grounds of detraction with regard 
to the: testimony of some of the witnesses 


but heconcedes that at least two of them 


namely D. Ws. Nos. 4 and 7, are quite res- 
pectable. Hs, however, suggests that theee 
two witnesses have spoken falsehood 
because “the -plaintif is bidding fair to 
rival them in competition,” but we think 
that the suggestion is unjustified and 
gratuitous. The plaintiff's witnesses are of , 
much lower status and the learned Judge 
himself has observed about them that 
they “are not respectable merchants of 
high status and some of them like P, Ws. 
No. 6,7 and 8 seem to be’ in intimate 
friends of tke plaintiff, living very near the’ 
place of his residence.” f l 

Their evidence cannot, therefore, be 
implicitly accepted. Taking the oral ~ 
evidence as a whole we are clear that the 
Beedies manufactured and sold by the de- 


Fondant were. haing called and. were 
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known as “Sait Beediés” from long before 
athe plaintiff adopted that designation, and 
the latter's allegation that the defendant 
started selling Beedies under that name 
and the name of “Sait Jadi Beedies’ only 
shortly before his suit is untrue, 


The next point is whether the plaintiff 
who registered the designation of “Sait 
Beedies” with the Ohamber of Commerce 
in the end of 1922 himself invented it or 
only caught hold of an expression which 

“was already in the market. The evidence 
shows, as already pointed out, that the 
defendant’s Beedies wera being called and 
known as Sait Beedies and it is next to 
impossible to believe that the plaintiff was 
unaware of it. It has not been explained 
by what association of ideas the plaintif, 
who was neither a Sarib himself nor had so 
far as we can kee, anything to do with that 
designation, oiherwise happened to pitch 
upon that particular expression to denote 
his B:edies for ‘which he had two trade 
names already. It seems to us much 
more probab'e that he took an expression 
already in vogue in the market than that 
he coined a new one and it happened to 
coincide with a current designation. There 
was indeed ample motive for him to copy 
the name by which the defendant's Beedies 
were known, for these were of superior 

—quality as shown by the admitted fact 
that they sold at Ra, 2-30 or Rs, 2-4-0 per 
thousand whereas the pricə of his own 
Beedies was Rs. 1-13 0o0r Re. 1-14-0 per 
thousand, and’ must consequently have had 
a high reputation. Under these circum- 
staiices we are of opinion that the plaintiff 
only took the designation in question 
from the description already current of the 
defendant’s goods with the object of push- 
ing up his trade with its aid. 


The question now arises whether on 
these findings the plaintiff is entitled to 
get an injunction restraining the defend- 
ant from selling his .Beedies as ‘Sait 
Beedies” or ‘Sait Jadi Beedies,’ Now, 
there is no Statute in this country establish- 

. ing registration of trade-marks and it is a 
matter of concession that the registration of 
8 trade-mark or label with the Ohamber of 
Commerce does not of itself give any ex- 
clusive right to it to the person who so 
registers it. The principle applicable to 
this class of cases has been laid down in 
several cases and is well settled: “The 
fundamental ruleis, said Lord Kingsdown 
in Leather Cloth Co. v, American Leather 
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Cloth Co. (1), at pagé 538, that oné man has 
no right to put off his goods for sale as the 
goods of a rival trader, and he cannot, there- 
fore, in the wordsof Lord Langdale in the 
cass of Perry v. Truefitt (2), be allowed to 
usa names, marks, letters or other indicia, 
by which he may induce purchasers to 
believe that the goods he is selling are the 
manufacture of another person.” 

In the present case the question, there- 
fore, comes to this: Did the defendant 
ras off his Beedies as the Beedies cf the 
plaintiff by describing them as Sait Beedies 
on their wrappers? To make this out the 
plaintiff has alleged and let in evidence to 
show that since the end of 1922 he has 
been selling a brandof his Beedies under 
the designation of Sait Beedies and has 
established a reputation connecting that de- 
signation with his manufacture. The lower 
Court has upheld this position but we 
consider it unnecessary to go into it, for 
we are of opinion that, even assuming that 
the plaintiff has established a reputation 
as alleged by him, he is not entitled to have 
an injunction against the defendant because 
the latter's Beedies were known as Sait 
Beedies even before the plaintiff adopted 
trat designation and he has also continued 
to sell, them as such even subsequently 
alongside the plaintiff, Several decisions 
were cited tous by the learned Advocate 
for the plaintiff but our attention has not 
been called to any authority which goes the 
length of holding that a person who takes 
up a name associated with the goods of 
another can, by applying it to his own 
goods and building up a reputation in his 
own way, seek to restrain the person with 
whose goods.the name was previously as- 
sociated and who has not abandoned it, 
from continuing to use the same. We think 
that such a proposition is wholly untenable. 
For, in a case of that sort it will be im- 
pessible to say that the defendant passes 
his goods off as those of the plaintiff. In 
this particular case there is also the addi- 
tional circumstance to contradict such a 
theory in that the defendant's goods have 
distinctly and admittedly been higher 


-priced than thcs: of the plaintiff by about 


20 per cent. 
For these reasons we differ from the deci- 
sion of the learned Oity Oivil Judge and 


(1) (1865) 11 H. L. 0.523; 35 Tu. J. Oh. 53; 11 Jur. 
(x. 8.) 518; 12 L.T. (N.s.) 742; 13 W.R. 873; 6 
N. R. 209; 145 R. R, 287. 

(2) (1842) 6 Reav 66; 63 R. R. 11. 


*Page of (1860) 11 H, L O,—[Ed] 
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hold that the plaintiff is not entitled tothe 
injunction asked for by him. ; 

It remains to consider whether the de- 
fendant is entitled to get an injunction 
against the plaintif. As to this we think 
that although the defendant’s Beedies were 
called and known as “Sait Beaedies” even 
before the plaintiff took up that designa. 
‘tion, the defendant has not succeeded in 
establishing that degree of reputation which 
would entitle him to get an injunction 
against the plaintiff. Farther, the plaintiff 
took up that designation so early as the 
end of 1922, and has subsequently been 
doing large business with it and the də- 
fendant raised no objection until the plaint- 
iff himself took time by the forelock and 
gave him notice of sait. It has been made 
to appear thai the defendant was not aware 
.of the use of the expression “Sait Beedies” 
by the plaintiff, but it is hardly credible. 
We hold, therefore, that the injunction 
asked for by the defendant in his belated 
suit cannot also be granted. 

The result is that O. O. U. A. No, 4 of 
1928 should bs allowed and the plaintifi’s 
suit should stand dismissed with costs in 
both Courts, and that O. O. O. A. No. 5 of 
1928 should be dismissed with costs. We 
order accordingly. The memorandum of 
objections in O. O, O. A. No. 4 of 1928 should 


also fail and is dismissed. | 
N.S, & A. Order accordingly. 


MADRAS HiGH COURT. 
O1vin APPEAL No, 433 or 1926. 
February 12, 1¥31. 
Present:—Mr. Justice Reilly,and 
Mr. Justice Anantakrishna Ayyar. 
THOPPAI VENKATARAMA 
AYYAR~—APPSLLANT 
versus 
A, GOVINDARAJALU AYYAR— 
RESPOND4NT 


Civil Procedure Code (Act V of 1908), s. 144—Decree 

reversed on appeal—Restitution—Interest on costs, 
be allowed. | 

ka gê ra js entitled to interest on costs paid 
“py him to the respondent under a decree which is 
afterwards reversed on appeal and which have to be 
refunded to the appellant by way of restitution. 

Kedar Nath v. Daya Moyi Debia (3), Ram Sahay 
x. Bank of Bengal (4) and Gokul Prasad v. Ram 
Devi (5), followed. Press nie 

Appeal against an order of the District 


Court, Madura, dated the 15th July, 
1926. 4 i es j 
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Mr. P, N. Appuswami-Ayyar, for the 
Appellant, ' 
Messrs. 7, 
S, K. 
ent, 
JUDGMEN'T.—The question is whe- 
ther the appellant is entitled to interest 
on costs paid by him to the respondent 
under a decree afterwards reversed on 
appeal, which have to be refunded to him by 
way ofrestitution In Rodgerv.Comptoir a’ 
Escompte De Paris (1) their Lordships of the 
Privy Oouncil did not allow interest no 
costs to be refunded and remarked that it 
had never been the habit in ordering the 
refunding of costs paid under a decree 
to order that refundiog with interest, In 
Forester v. Secretary of State for 
India in Council (2) they remarked tnat 
interest on costs to be restored was “less 
favoured” than interest on other amounts 
to be restored. But in Kedar Nathv. Daya 
Moyi Debia (3) a Bench of the Calcutta 
High Court and in Ram Sahai v. Bank 
of Bengal (4) a Bench of the Allahabad 
High Court allowed interest on costs so 
refunded, And since those decisions s. 144 
of the present Code of Civil Procedure has 
been enacted to enable restitution to be made 
s0 as to place the parties in the position 
which they would have occupied but for the 
decree reversed end provides for interest 
being ordered for that purpose without 
any restriction to interest on amounts other 
than costs. In Gokul Prasad v: Ram Deri (5) 
a Bench of the Allahabad High Oourt award- 
ed interest on costs to be refunded in order 
to give effect to. the provisions of the 
section, In the present case the learned 
District Judge has given no reason for 
not allowing interest on the costs in 
question. In our opinion he could have 
allowed interest and should have done 


Narasinhachari, for the Respond- 


BO, 

This appeal allowed, and interest on the 
costs to be refunded is awarded at 6 per 
cent. But, as the appellant has claimed 
a higher rate and has pressed this appeal 
for asmsll amount, there will be no order 
as to costs here, 

N.8, & A, Appeal allowed. 

(1) (1871) 3 P. C. 465; 40 L. J. P.O. 1; 24 L.T, 111; 
19 W. R. 449; 7 Moo P. O. (N. 8.) 314. 

(2) 3 C. 161. 

(3) 20 W. R. 49. 

(4) 8 A. 262; A. W. N. (1886) 87. 

(5) 63 Ind, Cas, 513; 19 A. L: J. 771; SU, P.L, R. (A) 
126. 


M a TT 


Krishnaswami Iyengar and ` 
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MADRAS HIGH COURT. 

Seoonp Orvis, APPEALS Nos. 1657 AND 536 

oF 1927, : 
November 21, 1930. 

Present :—Mr, Justice Madhavan Nair. 
GANGAMA NALOK—DEFENDANT— 
APPELLANT 

' versus 

N.L.V.R. VEERAPPA OHETTI taroven 
BIS AUTHORISED AGENT SITARAM 

- AYYANQAR— PLAINTIFF — R8SPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 22, 
88—Respondent's right to support decree on new 
grounds—Transfer of Property Act (IV of i882), 
s. 538—Setting aside transfer—Transferee's righ 
to mortgage debts discharged by him—Mesne profits — 
Award of interest—Discretion of Court. 

It isnotopento a respondent to have adjudicated 
by the Appellate Court, rights or causes of action 
which have been decided against him in the trial 
Court and in respect of which he has filed no appeal 
or memorandum of objections. [p. 836, col. 2] 

Sri Ranga Thathachariar v. Srinivasa Thathachariar 
(4) and Sailesh Chandra Guha v. Bechai Gope (6), 
followed. 

Muhammad Ali v. Parma Nand (3), not followed. 

A contention that a ground on which the lower 
Court has decided against the respondent should have 
been decided in his favour and, therefore, the lower 
Court should not have passed the decree under 
appealis not aground which supports the decree 
but is one which attacks the decree and, there- 
fore, cannot be urged by the respondent under O, 
ALI, r.22, Civil Procedure Oode. [p. 836, col 1.} 

The Appellate Court in a proper case, canallow a 
respondent, who has not filed an appeal or a memo- 
randum of objections, to argue that the plaintiff's 
suit should bedismissed but this power willnot be 
exercised by Court except on suflicient grounds, [p. 
838, col. 1,] 

When a transfer of. immoyeable property is set 
aside, on the ground that itwas intended to defeat 
and delay the creditors, the transferee is entitled to 
get credit for the mortgage-debt binding on the pro- 
perty that he may have discharged as part of the 
consideration for the document, but not forthe money 
debts ofthe transferor discharged by him. [p. 839, 
col. 1.) 

Viswanatha Reddi v. Raja Venkata Reddi (8) and 
Subbaroya Goundan v, Perumal Chettiar (9), follow- 
ed. : 

Though ordinarily interest on mesne profitsis to 
be allowed, such interest may be disallowed on special 
grounds. jp. 840, col. 4.] f 

Secona appeal against a decree of the 
District Oourt, Madura, in Appeal Suit No. 
91 of 1923. i 

Messrs. K. V. Krishnaswami Ayyars and 
K. Sankara Suba Ayyar, for the Appellant. 

Messrs. Watrap S. Subramania Ayyar 
and T. D. Gopala Krishna Ayyar, for the 
Respondent. 


JUDGMENT. —The first defendant is 
the appellant. This second appeal arises 
out of a suit to establish his title institut- 
ed by a defeated claimant in execution 
proceedings, 


The plaintiff obtained an ex parte decree. 
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against one Ramakrishna Naicken in O, 5, 
No. 34 of 1915 on the file of the Periakulam 
Munsif’s Court in respect of a promissory 
note dated 15th October, 1912, for Rs. €00. 
In execution of the decree the 
plaint properties were attached on 16th 
August, 1925, and sold in Oourt auction and 
were purchased by the plaintiff on 3lst 
August, 1917, When he tried to take 
possession of the properties,he was obstruct- 
ed by the defendants and hence tha 
present suit was filed by him to establish 
his title, 

The judgment-debtor, Ramakrishna 
Naicker, nad various dealings with differ- 
ent persons. He had exacuted a mortgage 
on i8th August, 1999, for Rs, 5, UU in favour 
of tha first defendant's wifs, Sabbammal, 
Io 1914 various decrees were obtsined 
against him and he was put ia jail. At that 
time defendants Nos. 1 and 5 agreed to help 
him to discharge his debts and in conse- 
quence, by June, 1915, almost all his debts 
were discharged. In recompense for his 
services Ramakrishna Naickso cx2cuted a 
sale deed of all his properties in f:vour of 
the first defendant on 14th December, 1914, 
(cee Ex. 1), The first defendant recists the 
plaintiff's suit on the strength of this 
document. Generally stated, the other 
defendants derive their right to the pro- 
perties from the first defendant. 

By April, 1917, the first defendant and 
Ramakrishna Naicken had quarrelled and 
so, on the 12th of April, 1917, Ramakrishna 
Naicken instituted O. B. No. 52 of 1917 to set 
aside Ex. 1, the sale-deed in favour of the 
first defsndant; -referred to above. The 
written statement in the suit was filed on 
the 23rd August, 1917. í may here men- 
tion that the Court sale of the suit proper- 
ties in favour of the plaintiff was held on 
the lst August, 1917, t.e, after the 
filing of the written statement in O. S. No. 52 
of 1917. This fact ia important in connection 
with the plea of lis pendens urged by the 
first defendant to which reference will be 
made later. On 30th January 1118 the present 
plaintif who had by that time pu:cuased 
the plaint properties desired to become a 
party-plaintiff in O. 8. No. 52 of 1917 filed by 
Ramakrishna Naicken. That application 
was opposed by Ramakrishna Naicken on 
the ground that the ex parte decree obtain- 
ed by the plaintiff was not a valid one and 
that he was intending to take proceedings 
to set aside that decree. While the applica- 
tion was pending,on 10th January, 1919, 
Ramakrishna Naicken filed an application to 
withdraw the suit O, 8, No, 52 of 1917, with 
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liberty to bring a fresh suit. On Ramakrish- 
na agreeing to pay the costs ordered 
by the Court within a prescribed time, he 
was given permission to withdraw the suit. 
But as he failed to comply with the Court’s 
order regarding costs, the suit was dismiss- 
ed; and with it, the plaintiff's petition to 
be made a party was also dismissed. 

In the present suit the plaintiff stated 
at first that Ex. J, the sale deed to the first 
defendant, is a nominal and sham transac- 
tion, by I. A. No. 291 of 1921 he sought 
an amendment of the plaint to raise the 
question that the document, Ex. 1, was 
bad under s. 53 of the Transfer of Property 
Act, and this was allowed on 8th Novem- 
ber, 1921, and an additional issue was.raised 
on 2nd February, 1922. 

Various issues were raised in the case. 
Three of the important issues were: 

_ Issue No.l. “Whether the sale in favour of 
the first defendant is sham and colourable; 

Issue No. 8. ‘Whether the execution sale 
infavour of plaintif is true, and even 
if true, is affected by lis pendens; and 

Issue No. 12. “Whether the sale- 
deed to the first defendant was execut- 
ed to defeat, delay or defraud the creditors 
of Ramakrishna Naicken”’. 

On the first issue the Subordinate Judge 
found in favour of the first defendant, On 
issues Nos. and 12he found in favour of the 
plaintiff. In the result, the plaintif 
obtained a decree and was granted 
possession of the suit properties but 
subject to the condition that he 
should take possession only after paying 
Rs. 17,644 12-0 which the learned 
Judge found to have been the considera- 
“tion paid under Ex:1 and independently, 
for the discharge of certain decrees against 
Ramakrishna Naicken 

No appeal was filed by the first defend- 
ant, the present appellant, against the 
above decree, nor did he call into question 
the finding that Ex. 1 is transaction to be 
avoided as coming unders 53 of the Trans- 
ferof Property Act; but the plaintiff-re- 
spondent filed an appeal stating that as Ex. 
Tis found to fall withia the scope of s. 93 
of the Transfer of Property Act, he should 
not have been asked topay any part of the 
consideration said to have been paid under 
that dccument and towards the decrees 
obtained against its executant, Ramakrish- 
na Naicken. In appeal the learned Dis- 
trict Judge modified the decree of the Sub- 
ordinate Judge to the extent indicated in 
his decree. f 

Against this decree of the District Judge 
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the plaintiff hes filed Second Appeal No. 
536 of 1927 urging that the decision of the 
lower Appellate Court in so far as it is 
against the appellant is contrary to law. 

Against “the same decree the first defend- 
ant has filed Second Appeal No. 1657 of 
1927 urging that thelower Appellate Oourt 
should not have interfered with the original 
Oourt’s decree, for the reason that the 
plaintiff's suit should have been dismissed 
on the ground that his purehase was 
affected by lis pendens and for other reasons; 
and stating though he had not filed an 
appeal against the original Court's decree, 
heis entitled under O. XLI, r. 22, Oivil 
Procedure Code, to support it before the 
Appellate Court by urging the aforesaid 
contention; and that the lower Appellate 
Oourt was wrong in not having allowed him 
to raise that plea. 

I shall first take up Second Appeal No. 
1657 of 1927 filed by the first defendant 
inasmuch as if he succeeds in his second- 
appeal, the result will be that the plaintiff 
will have to be content with the first 
Court’s decree in which case, it. will be 
unnecessary to proceed with his Second 
Appeal No. 546 of 1927. But before discuss- 
ing the main question raised in the second 
appeal I shall first deal with the question. 
whether the memorandum of cross-objections 
filed by the appellant impugning the validity 
of the decree passed by the first Oourt was 
rightly disallowed by the lower Oourt and 
whether the plaintiff's suit should have 
been dismissed on the ground of lis pendens. 

I have no doubt that the memorandum of. 
objections was rightly dismissed by the lower 
Court. As already stated, the appellant did 
not prefer any appesl against the decree of 
the first Court, nor did he file any memoran- 
dum of objections to the appeal filed by the 
respondent. In the affidavit filed in support 
of the petition for permission to file the 
memorandum of objections, the appellant's . 
Vakil stated that “he was allowed to argue 
that some of the findings in favour of the 
appellant could not be an aoa but 
this statement was contradicted in the 
affidavit filed by the Pleader who appeared 
for the respondent. No reference to these 
points appears in the judgment of the 
Appellate Judge, Mr. Bardewell, which 
distinctly states thatno appeal was filed 
by the present appellant against the decree 
of the lower Court. It appears to me that 
the appellant discovered his mistake only 
after the appeal was after full hearing 
remitted to the lower Court for findings on 
the question of mesne profits andthen he 
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filed his application for permission to filea 
memorandum of objections under s. 151, Civil 
Procedure Oode,on the 26th March, 1924, that 
is, after the hearing ofthe appeal on 29th 
January, 1924, and theorder calling for 
findings on Februray, 1924. The finding 
was due by Ist July, 1924, This 
petition was posted for hearing after notice 
to the other side along with the appeal 
which had been posted to 3rd July, 1924. 
After -various adjournments the petition 
was dismissed on 23rd October, 1925, by 
the then District Judge (Now Mr. Justice 
Reilly) by the following order: — 

“This memorandum of objections was 
presented long out of time and cannot be 
accepted. The petition is dismissed.” 

After this the defendant-appellant sought 
to raise the points covered by his memoran- 
dum before Mr. Burn, the District Judge, 
who finally disposed of the appeal but was 
again disallowed from doing so. Iam of 
opinion that the memorandum of objections 
sought to be filed was rightly disailowed by 
the lower Court as being long out of time. 

The next question is whether the plaint- 
iff's suit should have been dismissed by 
the learned Subordinate Judge on the 
ground of lis pendens, i.e on the ground 
that his purchaser of the suit properties 
was made on 3lst Auguat, 1917, after the 
institution of O. 8. No. 52 of 1917 by Rama- 
krishna Naicken in which the written 
statement was filed by the present lst 
defendant on 23rd August, 1917. It will 
be remembered that that suit was ultimate- 
ly dismissed owing to the failure on the 
part of Ramakrishna to pay the costs 
ordered by the Oourt. The learned Sub- 
ordinate Judge held that the doctrine of 
lis pendens does not apply as the suit pro- 
perties had been already attached by the 
respondent; and that though he no doubt 
isa person who derived the right, title and 
‘interest of Ramakrishna his right to ques- 
tion the alienation and to avoid it is an inde- 
pendent right. This reasoning iscontested by 
Mr. Krishnaswami Ayyar on various grounds 
Having regard to the decision in Moti 
Lal v. Karrabuldin (1) and the fact that 
the respondent is not entitled to get pos- 
session except through his right by the pur- 
chase cf the properties at the Court auction 
the. decision of the learned Subordinate 
Judge seems to be open to question, but 
in the view that I am prepared to take on 
the main question “ Whether the appellant 


is entitled to argue this question at all. 


(1) 25 0.179; 24 I. A. 179; 10, W. N.639;7 Sar. 
222 (P. 0). < l 
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under O. XLI, r.22“, I donot think it is 
necessary to deal with in detail the argu- 
ments and the counter-arguments address. 
ed to me on this point. For the purpose 
of this second appeal, I am prepared to 
assume that the execution sale in favour 
of the respondent is affected by lis pendens 
and that the learned Subordinate Judge 
should have dismissed his suit on that 
ground; but the question is and this is 
the main questionin this second appeal— 
whether the appellant who has not filed 
any appeal against the decree passed 
against him by the firat Oourt and has also 
not filed any memorandum of objections in 
the appeal filed by the respondent, can be 
allowed to support the decree and insist 
that it should not be interfered with by 
the Appellate Oourt urging the contention 
that the first Court was wrong in passing 
the decree against him, 

It is clear that, if the appellant's con- 
tention that the execution sale is vitiated 
by lis pendens is upheld, the learned 
Subordinate Judge was wrong in passing 
any decree at all against the appellant he 
should have dismissed the suit in toto. The 
appellant by preferring an appeal against 
the decree of the Subordinate Judge 
urging this contention would have suc- 
ceeded and got the decree set aside; but he 
did not file any appeal nor did he file any 
memorandum of objections, as already 
stated, impugning the validity of the 
adjudication made against him on those 
various points decided against him by the. 
first Court, It is urged that he did not 
want to get the decrea set aside by pre- 
ferring an appeal as he was quite content 
to accept the decree that was passed 
against him and that he was entitled to 
urge the present plea at the time of the 
hearing of the appeai preferred by the re- 
spondent in the lower Appellate Oourt, 
“Oan he do so, is the question which I have 
to decide. Reliance is placed on O. XLI, r. 
22, Oivil Procedure Code, in support 
of the appellant’s contention. That order 
states that “any respondent, though he 
may not have appealed from any part of 
the decree, may not only support the 
decree on any of the grounds decided 
against him in the Oourt below but take 
any cross objection to the decree which he 
could have taken by way of appeal............ a 
In this case we are not concerned with 
any cross-objections by the appellant; 
whether he is entitled to file any 
cross-objections or not, he did not 
file any such objections in time and 


. 836 
when he asked for permission to file them: 
at a late stage in the appeal the permission. 
was rightly refused. In my opinion the 
words of O. XLI,r. 22, Civil Procedure 
Code, do not support the appellant’s con- 
tention, Though a respondent may have 
appealed, from any part of the decree he 
is given permission under the provisions 
‘ofthis order to urge the points decided 
against him inthe Oourt below in support- 
ing the decree of the lower Oourt. The 
words used are “support the decree” and 
not “attack the decree”. A contention 
that a ground on which the lower Oourt 
has decided against the respondent should’ 
have been decided in his favour and, 
therefore, the lower Court should not 
have passed the decree under appeal is, in 
my opinior, not a ground which supports 
the decree but is one which attacks the 
decree and, therefore, cannot be urged by 
the respondent’ under this order. In sup- 
port of the lower Court's decree the only 
grounds decided against him by the lower 
Court which can be urged by a respond- 
ent without filing an appeal against the 
lower Oourt’s-decree are those which will 
support the decree of the lower Oourt and 
not render that decree invalid, If the 
contention of the respondent is accepied, 
then it mesnus that though he has not filed 


an appeal or a memorandum of objections, ’ 


he isto be allowed to have the benefit of 
the same indirectly which, I think, is not 
permissible under the provisicns of O. 
XLI, r. 22, Oivil Procedure Code. If the 
Court disagrees with the opinion of the 
lower Court on the point is question, how 
can the Oourt doing so allow the lower 
Court’s decree to stand without setting it 
aside? The result will be, as pointed out, 
in Kishna Kishore v. Din Mohammad (2), 
to which I shall presently refer that 
“without any appeal or cross objections we 
will have to set aside a decrees which has 
been passed in the plaintiff's favour which 
is not permissible”, 
` The appellant's contention is supported 
by a decision of the Punjab Chief Oourt 
reported as Muhammad Ali v. Parma Nand 
(3). The argument that the respondent who 
has not filed any appeal against the lower 
Court's decree or lodged amemorandum 
of objections should not be allowed to 
urge a contention impugning the 
validity of the decree was thus met 
by the learned Judgesof the Punjab Chief 


(2) A. I. R. 1929 Lah. 684 at p. 686, 
my 45 Ind, Cas, 232; 48 P, W. R.1918; 125 P. L, R. 
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Court in Muhammad Alı v. Parma 


% But we fail to see why & party W 
content to accept the lower Oonrt’s de 
should not resist an appeal from 
decision cn the ground that the « 
errs in favour ofthe appellant. Th 
spondent, not having appealed nor 
any cross-objections, cannot ask th 
decree should be altered in hia favor 
surely he is entitled to urge that, if} 
show that the decree errs in favour c 
appellant, it should not be di 


With all deference to the learned J 
I may observe thet the words of O 
r. 22, Civil Procedure Code, have no 
considered by them in this judgme: 
Iam not inclined to accept their 
This decision hss not been followed: 
Court and has been dissented from 
Lahore High Oourt in Kishna Kis: 
Din Muhammad (2). With respect 
similar contention urged before ther 
ing strongly on the decision of the E 
Chief Oourt, the learned Judges < 
Lahore High Oourt made the fol: 
observations: 

“We should have thought that the : 
was to obvious that no elaborate disc 
thereof was necessary. Bat the | 
Counsel relied paiticularly on Muh: 
Ali v. Parma Nand (3), 8 judgment 
Division Berch cf the Onief Court 
Punjab, That judgment wight affor: 
support to the respondent's contentic 
it was dissented from in Sri Ranga T 
chariar v, Srinivasa Thathachariar 
Then stating that perhaps the facts 
Punjab case are distinguishable fro: 
facts of the case before them they sta 


“In any case, we are not prepa 
kold that is a clear authority in 
of the respondent's contention.” . 
Ranga Thathachariar v. Srinivasa 7 
chariar (4) this Court, after referr 
Muhammad Ali v. Parma Nand (8), €: 
ed the opinion that under the rule (C 
r. 22) “it is not open to respondent ti 
adjudicated by the Appellate Court 
or causes of action which have been 
ed againet him in the Court below : 
respect of which he has filed no app 
memorandum of objections”. In thi 
nection attention may also be dra 
the decision in Pichai Konar v. Nan 


(4) 104 Ind. Gas. 472; 50 M. 866; 26 L. W. 1 
L, J, 189;39 M, L, T, 234; A. I, R, 1927 Mad, 80 
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Rama Iyer (5) which also supports the 
principle contended for by the respondent 
‘though it is not a decision under O, XLI, 
r. 22. An argument similar to the present 
‘one was considered and overruled by the 
Oaleutta High Oourt in Sailesh Chandra 
Guha v. Bechai Gope (6). .That was an 
appeal by the plaintiff and arose out of a 
suit for the enforcement of a mortgage by 
sale of the mortgaged properties. The 
‘mortgage was executed by the first defend- 
ant in favour of the assignor of the plaint- 
iff. Defendants Nos. 2 to 28 were implead- 
ed as having acquired some interest in 
different portions of the mortgaged pro- 
perty subsequent to the mortgage. The 
Subordinate Judge passed a decree in 
favour of the plaintiff for Rs, 331-0-6 
calculating the interest on the principal at 
the rate of 14 annas per cent, against all the 
defendants. The plaintiff preferred the 
appeal against this decree raising various 
grounds to which it is not necessary to refer 
in this connection. The defendant did not 
prefer any appeal nor did they file any 
“memorandum of cross objections but in 
‘support of the decree they argued that the 
frame of the suit was in contravention of 
O. XXXIV, r. 1, Oivil Procedure Oode, and 
that the suit should have been on that 
ground dismissed by the first Oourt. This 
argument was based on the allegation in 
the written statement that defendant No. 8 
has co-sharers who have not been made 
parties. This question was raised in ths 


third issue in the Oourt below and decided - 


against the defendants. Though they did 
not file any appeal against the decree of 
the lower Oourt or lodge any cross-objec: 
tions, they sought to argue the point under 
O. XLI, r. 22 by way of supporting the 
decree of the lower Oourt. The learned 
Judges answered the argument thus:— 

“No cross objection was filed by the 
respondents in this Oourt under O. XLI, 
r. 22 of the Oode and it is not, therefore, 
open to them to take that ground as it is 
not one in support of the decree made but 
which, if sustained, would render the 
decree invalid.” 

Then they stated that as the eighth de- 
fendant represented the interest of his co- 
sharers “the decree cannot, therefore, be 
reversed on that ground“ meaning thereby 
that the argument that the suit should 
have been dismissed cn the ground urged 


(5) 125 Ind. Cas. 247; 58 M.L. J. 333; A.I. R. 1930 
Mad. 471; 31 L. W. 832. 

(6) 84 Ind. Oas. 124; 40 O, L, J 67; A.I. R, 1925 
Cal, 94: 
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was untenable even if the defendants were 
permitted to raise it. I do not think Mr, 
Krishnaswami Ayyar’s contention that the 
sentences in the judgment “the decree can- 
not, therefore, be reversed on that ground” 
should be interpreted a3 meaning that the 
learned Judges refused to allow the de- 
fendants to raise the contention based on 
O. XXXIV, r. 1, Civil Procedure Code, 


-because the defendants actually wanted tə 


get a reversal of the appeal in their favour 
urging that ground, can be acecapted. The 
learned Judges have clearly explained the 
reason for his allowing the defendants to raise 
the contention on the extract quoted above, 
In further support of his argument Mr. 
Krishuaswami Iyer invited my attention to 
O. LVIII, r. 6 of the English Rules of 
Practice which he says corresponds to 
O, XLI, r, 22, but the language of the 
Indian Statute is totally different from the 
language of the rule referred to, and fur- 
ther, the respondent’s learned Advocate 
contends, that, even according to the Eng- 
lish Statute and the decisions thereunder, 
he would be ableto show that the appel- 
lant would be clearly precluded from rais- 
ing his contention, As the terms of O, XLI, 
T. 22 are clear and as the decisions of this 
and other Oourts interpret those ‘terms in 
the way I have indicated, I do not think 
any useful purpose will be served by a 
consideration of O, LXVIII, r. 6 of the 
Hnglish Rules of Practice in relation to the 
present argument. 

The appellant’s argument has no autho» 
rity to support it except the decision ia 
Muhammad Aliv. Parma Nand (8), which, 
as I have pointed out, has not been follow- 
ed by this Oourt and other Courts and is 
clearly not warranted by the terms of 
O. XLI, r. 22, Oivil Procedure Oode. 

In the result, I must disallow this argu- 
ment of the appellant. The second appeal 
will be posted for argument with respect 
to ground No. 10 raised in the memorandum 


of second appeal. 


The said Second Appsal No. 1657 of 1927 
and Second Appeal No. 586 of 1927 again 
came on for hearing on the 18th November, 
1939, and the Court delivered the follow- 
in 

SUDGMENT.—Before arguing the 
point raised in ground No. 10 Mr. Krishna. 
swami Iyer argues that, as it was open to 
the lower Appellate Court under O XLI, 
r, 33 [eee Ramaswami Aiyangar v. Oficial 
Receiver of Coimbutore (7)},to allow the 

(7) 94 Ind. Oas. 535; 50 M. L. J. 448; (1926) M, W, 
N, 419; 23 L. W. 784; A. I, R. 1926 Mad, 672, 
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respondent before it to argue that the 
plaintiff's suit should be dismissed though 
he may not have filed an appeal against 
the decree of the first Court or a memo- 
randum of objections in the appeal filed by 
the plaintiff, I should now remand the 
entire case to the lower Appellate Oourt for 
consideration as to whether it would exer- 
cise the discretion vested in it by O. XLI, 
r. 33 in favour of the present appellant 
(respondent) before it. The records of the 
case clearly show—and this is not very 
seriously disputed—that this point was not 
raised before the District Judge either at 
the time of the argument before the remand 
order made by him or in the memorandum 
of objections which was filed long out of 
time. No doubt it was stated in the memo- 
randum of objections that the plaintiff's 
suit should have been dismissed, This 
was with reference to the argument under 
O. XLI, r. 22, which I have already dealt 
with in my judgment dated 22nd October, 
1930. Itis now stated that, as the memo- 
randum of objections has been put in 
under e. 15], Civil Procedure Code, it must 
be desmed that this aspect of the argument 
also comes under it. This is clearly an 
afterthought, However, the point was not 
raised before me on the last occasion. It 
comes for consideration for the first time 
only now. This by itself is a sufficient 
ground for refusing the appellant permis- 
sion to raise the point at this stage of 
the case. However, I shall consider the 
argument on its merits. 

` It is true, as held in Ramaswami Aiyangar 
v. Official Receiver of Coimbatore (7),that the 
Appellate Court in a proper case can allow 
the respondent who has not filed an appeal 
ora memorandum of objections to argue 
that the plaintiff's suit should be dismissed. 
Obviously this power will not be exercised 
by Courts except on sufficient grounds. In 
Ramaswami Aiyangar v. Official Receiver 
of Coimbatore (7) the Appellate Court exer- 
zisad its discretion in favour of the re- 
spondent because the decision, in which 
reliance was placed to show that the deci- 
sion on which the first Oourt based its 
judgment was overruled, was passed by 
the High Court only after the appeal was 
filed. It was, therefore, thought by the 
Appellate Court that the case was a proper 
one in which the discretion vested in it 
under O, XLI, r. 33 should be exercised in 
favour of the respondent. But no such con- 
sideration arises in the present case. The 
Full Bench judgment, Ramaswami Atyan- 
gar v. Official Recetrer of Coimbatore (7), 
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reported recently did notin any way alter 
the law. It interpreted the scope of the 
power vested in the Appellate Oourt under 
O. XLI, r. 33. There was no prior decision 
in this Court saying that the Appellate 
Court has no such power. The appellant 
had, therefore, no justification for not rais- 
ing the point before the learned Judge. 
Apart from this, Ido not think the cir- 
cumstances of the case or such as would 
justify the exercise of the Oourt's discretion 
in the appellant’s favour. He isa party to 
the document Ex. I which was intended to 
defeat or delay the creditors. It has been 
found that various false receipts—some of 
them ante-dated, have been filed to prove 
the payments made by the appellant. If 
he wanted to attack the lower Oourt’s de- 
cree which clearly held that Ex. Iis a do- 
cument intended to defeat and delay the 
creditors, he should have filed an appeal 
against it. This he failed to doZand no ade- 
quate reason is assigned for this omission. 
The assertion that the appellant was con- 
tent to allow the first Oourt’s decree to 
stand as it was, though the plaintifi’s suit 
ought to have been dismissed is not, having 
regard to the circumstances of the case, a 
sufficient explanation for not filing an ap- 
peal against first Oourt’s judgment. For 
these reasons I must reject the plea urged 
on behalf of the appellant with reference to 
O. XLI, r. 33. Now coming to ground 
No. 10 the District Judge has held that it 
is obligatory on the part of the respondent, 
thatis the plaintiff, to pay the appellant 
only the amount including interest which 
was due to the mortgagee under Ex. II and 
that it is not necessary that he should pay 
the various other payments that have been 
made by the appellant on behalf of Rama- 
krishna Naicken. Mr. Krishnaswami Iyer 
argues that the learned District Judge 
should have held that the respondent 
should pay him the other amount also or at 
least the amount of Rs. 3,250 paid by him 
to release the property purchased by the re- 
spondent from attachment in execution of 
O. 8. No, 449 of 1913 and O. S. No. 201 of 
1914. 

He also argues that the calculation of 
the District Judge with respest to“the 
amount due on the mortgage is wrong. 
This latter objection is not covered by 
ground No. 10 and further, I ind from the 
memorandum filedin the lower Oourt by the 
respondent's Pleader that the calculation is 
correct. The only question, therefore, ig 
whether the District Judge should have 
allowed in his favour payments amounting 
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to Rs. 6,470 made by the appellant in dis- 
charge of Ramakrishna Naicken's various 
debts. It has been held ina series of de- 
cisions in this Court: see Viswanatha Reddi 
v. Raja Venkata Reddi (8), 8 A. Nos. 979 and 
1449 of 1925 and Subbaroya Goundan v. Peru= 
mal Chettiar (9) that when a transfer of im- 
moveable property is set aside, on the 
ground that it was intended to defeat and 
delay the creditors, the transferee is entitl- 
ed to get credit only for the mortgage-debt 
binding on the property that he may have 
discharged as part of the consideration for 
the document and not for the money debts 
of the transferor discharged by him. In 
this case, a3 already observed, the mortgage 
amount due under Ex. TI has been allowed 
in favour of the appellant. Following the 
decisions which I have just referred to, I 
hold that the learned District Judga was 
right in disallowing the various other 
amounts claimed by him. With respect to 
the sum of Rs, 3,250 a special argument has 
been advanced. It was argued that this 
amount should be treated separately be- 
cause it was paid to release the suit pro- 
perty from the existing attachment. An at- 
tachment does not create any charge on 
the property and, therefore, there is no jus- 
tification in according to this amount the 
same consideration that was given to the 
‘amount under Ex. II and farther, the pay- 
ment of this amount is not described as 
one of the considerations in Ex. I. 

It is next argued that the learned Dis- 
trict Judge should have allowed interest on 
the mortgage amount, Rs, 6,113-8-0 found 
due to the appellant from 14th Dacember, 
1914, the date of Ex. Iup to 30th Decem- 
ber, 19-7, the date of the symbolical delivery 
of possession to the plaintiff, and reli- 
ance is placed in support of this contention 
on Pichat Konar v, Narasimha Rama Iyer 
(5). I do not think that the general principle 
laid down in this decision can be applied 
to the present case having regard to the 
terms of Hx.I, Under it, it is assumed 
that the mortgaged debt under Ex. II has 
been discharged by that time. The appel- 
lant is, therefore, entitled to get only the 
amount of the mortgage and the interest 
up to that date, If heis allowed interest 
up to 3Uth December, 1917,.it will involve 
the assumption that the mortgage remained 
undigcharged up till that date which will be 
contrary to the terms of Ex, I. I think it 


(8) 99 Ind. Oas. 709; 25 L. W. 223; (1927) M. W. N. 
1; A. I R. 1997 Mad, 278. 
(9) 43 Ind. Cas. 956, 
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is on this basis the lower Oourts have pro- 
ceeded in finding what is the amount due to 
the appellant with respect to the discharge 
of Ex Il. Having regard to the facts: of 
this case, I would hold that the lower Court 
was not wrong in not awarding interest in 
favour of the appellant on the amount 
found due to him under the mortgage 
Ex. II 

No other points wera argued before me 
in connection with this second appeal. For 
the reasons given above, this second appeal 
is dismissed with costs. 


8. A. No. 538 or 1927. | 

The plaintiff is the appellant, This 
second appeal is connected with the other 
second appeal just disposed of, both arising 
out of the same original suit filed py the 
plaintiff, i. e., O. S. No 27 of 1920, The facts 
of the case have been mentioned in the 
judgment in the other S:cond Appeal 
No. 1657 of 1927. | , 

The questions for decision in this second 
appeal are simple ones and relate to “costs, 
“interest” and “mesne profits” awarded by 
the lower Court. The lower Appellate Court 
awarded proportionate costs to the appel- 
lant since he was only part successful in 
the appeal. It is argued that he should 
have been awarded a sum of Rs. 444-11-0 by 
way of additional costs. This sum is cal- 
culated apparently with reference to the 
amount or the mortgage Ex. lI discharged 
by the first defendant. It must be noticed 
that this sum was also included in the ap- 
peal filed by the plaintiff, the present ap- 
pellant, to the lower Appellate Court. It is 
argued that if an endorsement by the mort- 
gagee regarding the discharge of the mort- 
gage had been filed in the first Oourt, this 
sum would uot have been included in the 
appeal. I have no doubt that all these con- 
siderations must have been present in the 
mind of the learned District Judge when 
he passed his order relating to costs, Oourts 
have avery wide discretion ip making 
order as to costs, In this case the learned 
Judge has given this reason for ordering 
only proportionate costs for the appellant. 
I cannot find any ground for interfering 
with the order as to costs made by him. In 
the first Court the learned Judge did not 
make any order as to costs “containing the 
circumstances of the case’. It is argued 
that the plaintiff should have been awarded 
his costs in the first Court. What I have 
said already regarding the order of costs 
made by the District Judge applies in this 
case also. 
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“The next argument relates to the award 
of interest at 15 per cent. for the amount due 
under the mortgage. It is argued that 
the Appellate Court should have de- 
creed interest only at the primary rate of 
14 annas per mensem and not at the rate 
of 15:per cent. Under the document, Ex. 
TI, the interest at 15 per cent. becomes 
payable if the principal is not paid in five 
years, When the amount was not paid 
within the stipulated time the condition 
for the enforcement of the 15 per cent, in- 
terest came into existence and I think the 
lower Court wasright in awarding interest at 
thatrate. Ido not consider the rate to bepenal. 
‘It is then argued that interest should have 
been calculated not on Rs. 6,113-8-0 found due 
under the mortgage together with interest, 
but only on the principal sum of Rs. 5,000. 
Having regard to the fact that interest was 
not paid at the end of each year, I think on 
a proper construction of the terms of the 
document the decision of the learned 
Judge that interest should be calculated 
on Rs, 6,113-8-0 cannot be said to be 
wrong. 

The next question to be dealt with 
relates to the rate of the mesne profits 
allowed by the lower Oourt. Both the 
Courts have come to the same conclusion 
regarding the rate. This is a pure ques: 
tion offact. Itis argued that interest on 
mesne profitis should have been allowed in 
favour of the appellant and that the lower 
Court was wrong in not allowirg it having 
regard to 8. 2 (12), Oivil Procedure Code. 
No doubt ordinarily the appellant would be 
entitled to interest on mesne profits but such 
interest may be disallowed cn special 
grounds In this case (see para. 6 of his judg. 
ment) the learned Judga has given suffici- 
ent reasons to show why the app:l'ant 
should not be given such interest and I 
cannot, therefore, interfere with his order, 

No other points were argued before me 
in this second appeal. In the result, this 
second appeal fails and is dismissed with 
cos'e. 
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MADRAS HIGH COURT. 
O1vir APPEAL No. 403 or 1924. 
< Februsry 11, 1930. 
Present:—Sir Horace O wen'Oompton Beasley, 
Kr., Ohief Justice, and Mr. Justice 
: Ourgenven. i 
RAMANATHAN OHETTI AND ctaEss 
— PLLINTIFF5— API ELLANTS 


: versus 
DELHI BADAHA TEVAR AND OTaBRS 
— DEFENDANT8— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 8-— 
‘Attestation’, what amounts to—Eindorsement by Sub- 
Registrar and signature of witnesses—Absence of evi- 
dence to show witnesses signed in executant's presence 
—Validity of attestation—Registration Act (XVI of 
1908), s. 28—Fraudulent exclusion of item—Sirict proof 
of fraud and collusion, necessity of. 

Where there isno statement in an endorsement 
made by a Sub-Registrar to the effect thatthe 
witnesses to the admission of execution put their 
signatures in the presence ofthe admitting execut- 
ants, and there isno other evidence to show that 
they signed in the presence of the executants, it can- 
not be presumed that they did soand the endorse- 
ment of the Sub Registrar and the signature of the 
witnesses dces notamount to sufficient attestation. 
[p. 843, col. 2; p. 844, col, 1.] 

There should be the strongest possible evidence of 
the fact that there was collusion between the mort- 
gagors andthe mortgagees before the [mortgagees 
can bedeprived of the mortgage amount owing 
under the mortgage by reason of its registration 
being invalid because oftheinclusion of a small item 
of property not belonging to the mortgagors. [p. 
844, col. 2.] 

In the case of documents executed by gosha 
ladies, the evidence of execution should be clear 
beyond reasonable doubt. [p. 842, col. 2.] 

Appeal from the decree of the Sub- Judge, 
Rannad, dated the 17th January, 19 4, 

The Advocate General, Messrs V. Raja- 
gopala Aiyar and T. V. Ramiah, for the Ap- 
pellants. 

Mesers. S. Varadachariar and T. M. 
Ramaswami Ayyar, for the Respondents 

JUDGMENT.—The suit is to recover 
from defendants Nos. 1 to3 the sum of 
Rs. 49,282 3-2 due on a mortgage executed 
by defendant No. l for himself and as 
guardian of hisson since deceased, defend- 
ant No. 2, and Vengu Nachiar who is also 
dead. The other respondents are sub- 
sequent mortgagees. The mortgage 
is dated 20th January, 1£02, and was 
for a consideration of Rs.7,500 payable 
within six years with compound interest at 
l per cent. per mensem with ten months 
rests, and in default on demand with 
compound interest at the same rate with ten 
months reste. Itis alleged that the debt 
wae contracted for the expenses of a suit, 
O. S. No 18 of 1901, on the file of the Sub- 
Court, Hast Madura, for household expenses 
and for discharging prior sundry-debts 
There are two items of property recited in 
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the mortgage-deed and item No. 1 is alleged 
to belong to defendant No. 2, but under the 
decree in the before-mentioned suit defend- 
ant No. 2 and the late Vengu Nachiar are 
each entitled to a quarter sharo. The 


- plaintiffs, who are the appellants in this 


appeal, are content with a decree being 
passed against the half-share in that item, 
that is to say the defendant No. 28 quarter 
share and Vengu Nachiar’s quarter-share. 
In the lower Court defendant No. 1 ad- 
mitted execution of the mortgage bond, but 
denied that he had any interest in the mort- 
gaged property, and alleged that the suit as 
against him was barred by limitation. 
Defendant No. 2 is a gosha lady. The 
defences raised were that the mortgage- 
deed was not properly executed; that two 
of the executants, defendant No. 2 and 
Vengu Nachiar, being gosha ladies, had no 


` knowledge of the contents of the deed, that 


it was not properly attested and that it was 
not- validly registered. The defence also 
disputed the plaintifis’ claims to be entitled 
to a half-share in item No. 1, it being 
alleged that if the bond was good all that 
the plaintiffs would be entitled to wasa 
quarter-share, It was also alleged that 
there was no consideration for the deed. 

A short statement of the facts is necessary, 
The late zamindar of Sivaganga having 
made a gift of Tiruvottiyur village and four 
other villages, namely, Pandugudi, Uruvatti, 
Koothanur and Pilar, and also the village of 
Vaniyankudi, to his wife Rakku Nachiar, 
however looked after the village of 
Tiravottiyur, Rakku Nachiar died in 1832 
and it appears that after her death the late 
zamindar put forward the plea that these 
villages were benami in Rakku Nachiar’s 
name and not her stridhanam property. 
Then it appears that it was agreed that the 
zamindar was during his lifetime to retain 
his interests in the property and that after 
his-deathit wasto bedistributed amongst 
the four daughters. Under this arrenge- 
ment the village of Tiruvottiyur was to go 
to Boothaka Nachier. He continued in 
possession of the property until his death 
in 1890, and immediately after his death his 
eldest daughter Vengu Nachiar tock posses- 
sion of Tiruvottiyur. Sundara Nachiar, 
another daughter, then filed a suit claiming 
exclusive right to all the properties. In 
the written statement filed in that suit 
Boothaka Nachiar and Vengu Nachiar 
pleaded the before mentioned airangement, 
In order to finance that litigation and for 
other expenses the suit mortgage is alleged 
to have been executed, This suit was com- 
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promised on 10th March, 1902, and as result 
of that compromise the four daughters 
agreed to divide the properties equally. 
The chief points for consideration in this 
appeal are whether the document was 
properly attested and whether it was validly 
registered. The document is Ex, B and 
there were five witnesses to the document, 
namely, Venkatachalam Ohetty who is now 
dead; Subbayyan P. W. No. 4; Ramaswami 
Ayyar now dead; Rama Rao, the writer of 
the document, P. W. No. 3; and Kaleeswara 
Ayyar who was not called as a witness. 
The learned Subordinate Judge does not 
believe the evidence of P. Ws, Nos. 3 and 4 
and reject it as being entirely unreliable. 
The gosha ladies are said by these witnesees 
to have been behind the purdah but P. W. 
No. 3 says that he was near the curtain and 
saw the ladies sign the document as there 
was a small space of two or three inches 
between the lower extremity of the curtain 
and the floor. He was sitting about six or 
seven feet from the entrance step, and 
obviously, without bending his head, could 
not have seen anything that went on behind 
the curtain. However, that difficulty is got 
over by the witness as he states that he 
bent Lis head alittle in order to see what 
was being done behind the curtain. and was 
able to see the ladies sign. Plaintif's witness 
No 4's evidence isto the same effect as that 
ot P. W. No.3. The learned Subordinate 
Judge thinks that this eviderce, besides 
being difficult to believe, was introduced in 
order to fulfil the requirements leid down 
byths Privy Ccuncil in Shamu Pattar v. 
Abdul Khadir Ravuthan (1). There it was 
held, sffirming the decision of tte Madress 
High Court, that attestation of a mortgage- 
deed within the meaning of 9. 55, Transfer 
of Property Act (IV of 1882) mutt be mace 
by the witnesees signing their names aiter 
seeing the actual execution of the deed, and 
that mere acknowledgment of his signature 
by the executant is not sufficient. The suit 
mortgage deed was executed in tke year 
1902 ten years befere the decision of the 
Privy Council in the before-mentiored 
case. Up to that time attestation according 
to that strict interpretation by the Privy 
Council was not ordinarily had. I agree 
with the learned Subordinate Judge that 
the evidence of these two witnesses is 
unreliable on this point and should be 
rejected. Therefore, the two ladies being 


(1) 16 Ind. Cas. 250; 35 Mad. 607; 39 I. A. 218; 16 
O. W. N. 1009; 23 M. L. J. 321; 12 M. L. T. 338; 
(1912) M. W. N 985; 10 A. L.J. 259; 14 Bom, L, R. 


1034; 16 0. L. J. 596 (P. O.). 
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gosha ladies the evidence of their having 
signed the document should be clear 
beyond reasonable doubt. The Advocate- 
General, however, contends that it is 
probable that the ladies did properly 
execute the document as they could read and 
write and were, therefore, fully capable of 
understanding what the document was 
about, and they have never until the present 
suit repudiated this mortgage. He refers 
also to Ex. D, That is a document executed 
in favour of one Aunamalai Ohettiyar. 
There were six executants to that document 
including Delhi Batcha, the husband of 
both Vengu Nachiar and Boothaka Nachiar, 
Vengu Nachiar herself and Boothaka 
Nachiar herself. This document is dated 
14th March, 1903, and in it the suit mort- 
gage is set out, 

In 1914 Vengu Nachiar wrote a letter, Ex. 
F, through a Vakil to plaintiff No. 1’s 
brother relating toan appeal tothe Privy 
Council and for the purpose of getting all 
the mortgagees, including plaintif No. 1's 
brother, to finance that appeal. This letter 
was written about four years before the 
present suit was filed, and this, the 
Advacate-General argues, shows that the 
suit mortgage was recognized by Vengu 
Nachiar. Then there is Ex. F, the judg- 
ment in a suit filed by the Court of Wards 
after the death of the Raja claiming the 
property on behalf of the present Raja. 
In that suit the plaintiffs were made party 
defendants as mortgagees and Boothaka 
Nachiar and Vengu Nachiar were also 
defendants, and it is argued thatas Vengu 


Nachiar and Boothaka Nachiar did not raise ` 


‘any contention in that suit that the appel- 
lants herewere not mortgagees,they must be 
taken to have accepted the position. All 
the arguments of the Advocate-General 
based upon the conduct of these gosha ladies 
subsequent to the suit mortgage lose much 
of their force by reason of the fact that the 
ladies are gosha and there is no satisfactory 
evidence that they knew anything more 
aboutthe documents in the proceedings 
referred to than they did about the suit 
mortgage. It is, however, contended that 
by reason of 8.2, Transfer of Property 
(Amendment) Act of 1926, the requirements 
as regards due attestation of a document 
required to be registered are satisfied in 
this case because the endorsements made by 
the Sub-Registrar, Sivaganga, show that the 
execution of the mortgage-deed was 
admitted by defendant No. 1, Vengu 
Nachiar and Boothaka Nachiar, and that 
. those admissions were witnessed by the two 
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witnesses whose names are set out at the 
foot of the document. Section 2, Transfer 
of Property (Amendment) Act of 5926, states 
that “attested, in relation toan instrument 
means attested by two or more witnesses 
each of whom has seen the executant sign or. 
affix his mark to the instrument, or has seen 
some other person sign the instrument in 
the presence and.by the direction of the 
executant, or has received from the execu- 
tant a personalacknowledgmentof his signa- 
ture or marker of the signature of such other 
person and each of whom. has signed the 
instrument in the presence of the executant; 
but it shall not be necessary that more than 
one of such witnesses shall have been 
present at the same time, and no particular 
form of attestation shall be necessary.” 
From this it is argued that all the re- 
quirements of this section have been 
fulfilled and that not only did Vengu 
Nachiar and Boothaka Nachiar admit the 
execution of the mortgage-deed, but that 
they did so in the presence of two witnesses, 
It is further contended that it is not 
necessary to examine the Sub Registrar as 
his endorsement is presumed to be correct 
and that the burden of proving that his 
endorsement is incorrect is cast upon the 
other side, In this connexion Radha Mohan 
Dutt v. Nripendranath Nandy (2) was 
referred to. In that case it was held that 
judicial notice should be taken of the 
endorsement of the Sub-Registrar and his 
signature, In that case there were two 
witnesses to the mortgage-deed whose 
names appeared as attesting witnesses. In 
the Registration Office the mortgagor 
acknowledged execution of the deed before 
the Sub- Registrar, and the endorsement of 
the Sub-Registrar was to the effect that 
execution wasadmitted by the mortgagor. 
It was held that the acknewledgment before 
the Sub-Registrar and the signature below 
the endorsement onthe deed amounted to 
sufficient attestation within the meaning of 
s. 3, Transfer of Property Act, as amended 
by the Amendment Act XXVIIof 1926, 
From 4 reading of the facts of tha case it 
appears that the admission of the execution 
of the document was -made to the Sub- 
Registrar only and, therefore, was the only 
witness to that admission, Ths Oalcutta 
High Oourt, therefore, considered that the 
endorsement by the Sub-Registrar, that 
the admission had been made in his pre- 
sence, was sufficient compliance with the 
provisions of the Transfer of Property 


7 D) 105 Tnd. Oas. 422; A, L.R. 1928 Qal. 154; 47 Q. 


(Amendment) Act, and must be taken as 
being correct. But according to 8. 2, 
Transfer of Property (Amendment) Act, 
there must be two witnesses to the admis- 
sion by the executant although they need 
not both be present at the same time. It is 
contended by the Advocate-General that 
his argument is supported by a decision of 
a Full Bench of this Court in Veerappa 
Chettiar v. Subramania Ayyar (3). 

It was there held that Acts XXVII of 1926, 
X of 1927 and XII of 1927, relating to the 
attestation of certain documents, are retrce- 
pective in their nature, so as to apply to 
documents executed on a date prior to their 
coming into force, and further that the 
signatures of the Registering Officer and of 
the identifying witnesses affixed to the 
registration endorsement under ss. 58 and 
59, Registration Act (XVI of 1908), are a 
sufficient attestation within the meaning 
of 3. 59, Transfer of Property Act, and 
ite amending Acts This case originally 
came before a Bench consisting of the late 
“Bir Murray Coutts-Trotter, J., and Srini- 
vasa Iyengar, J., and they passed an order 
calling for findings on the three following 
matters: “I. Whether theSub-Registrar who 
registered the instrument Ex, A in the case, 
made his signature in the registration 
endorsement referring to the admission of 
execution by the executants of 
the document, in the presence of the 
executants? (2), Whether the witnesses 
who identified the executants before 
the Sub- Registrar were present when such 
admission of execution was made by the 
executant? and (3), Whether they or either 
of them made their signature in the pre- 
sence of the executante?” 

In compliance with this order the Sub- 
ordinate Judge sent up the following fnd- 
ings. On issue No. 1 he found that the Sub- 
Registrar who registered Ex. A made his 
signature in the registration endorsement 
referring to the admission of the execution 
by the executants of the document in the 
presence of the executants; on issue No. 2 
he found that the witnesses who identified 
the executanis of Ex. A before the Sub- 
Registrar were present when the admission 
of execution of that document was made by 
the executants and on issue No. 3, he found 
that both the identifying witnesses made 
their signatures in the presence of the exe: 
cutants of Ex. A. On these findings a 


(3) 116 Ind. Oas. 367; A. I. R. 1929 Mad. 1; 52 M. 123; 
= ML. J. 794; 28 L. W.955; (1929) M. W. N. 14 


reference was made toa Full Bench which 
answered the question; referred to it in 
the manner already stated. In my view, 
this case does not assist the appellants 
because, according to the findings of the 
Subordinate Judge in that case, the provi- 
sions ofs. 2, Transfer of Property (Amend- 
ment) Act, were strictly complied with. 
The difficulty with which the appellants 
are faced here is that there is no evidence 
on the face of the document to show that 
the signatures of both or either of the 
witnesses to the admission of execution 
by Vengu Nachiarand Boothaka Nachiar 
were affixed to the document in the 
presence of the admitting executants. That 
is what is required by the law and what 
in fact actually done inthe Full Bench case. 
All that appears from the endorsement of 
the Sub-Registrar is that two witnesses 
were examined and both of them being 
ladies, of course, were able to go behindéthe 
purdah, 

The particulars endorsed on the mort- 
gage-bond are those required by ss. 58 and 
59, Registration Act, Section 58 requires 
that there shall be endorsed the following 
particulars, namely, the signature and 
admission of every person admitting the 
execution of the document, the signature 
and admission of every person examined 
in references to such document under the 
provisions of the Act and any payment of 
‘money or delivery of goods made in the 
presence of the Registering Officer or sny 
admission of receipt of consideration made 
in his presence; and s.59 requires that 
the Registering Officer shall affix the date 
and his signature to all endorsements made 
under ss. 52 to 58 relating to the same 
document and in his presence on the same 
day. But, as I have already stated, there 
js no evidence to show that there was 
sufficient attestation within the meaning of 
s. 59, Transfer of Property Act, and its 
amending Acts. Thereis no endorsement 
to the effect that the two witnesses signed 
the document in the preeence of the two 
admitting executants, Nevertheless we are 
asked to infer that they must have done so. 
If the Sub- Registrar could have been called 
as a witness in the Oourt below he might 
have been able to clear up the matter. It is 
pointed out that it was impossible or at the 
least very difficult to call him having regard 
tothe fact that his whereabouts are not 
known after this lapse of time. That, of. 
course, is quite true but it does not seem to 
me to be a reason for drawing any inference 
in his absence of proper attestation of the 
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document, and I must, therefore, hold that 
it has not been properly attested, 

In view of the above findings, it is not 
necessary to deal with any of the other 
defences raised in the suit but nevertheless 
I propose to deal with them though very 
briefly. With regard to the defence that 
the suit mortgage-deed was not validly 
registered, it is based upon the inclusion 
in the suit mortgage of item No. 2, This, it 
is alleged, did not belong to defendant 
No.1 but was sold away by defendent No. 
l’s father. This is clearly supported by 
Er, 3 which is a sale-deel executed by 
Kulandaiswami Thevar, the father of 
defendant No. 1 to Annamalai Chettiar, and 
from which it appears that this item was 
sold in full settlement of the amount due 
under the decreein Regular Suit No. 27 of 
‘1898 on the file of the Sub Court of East 
“Madura. Itis dated 5th Dacember, 1898. 
This same property was subsequently under 
Ex, 2 sold by Annamalai Chettiar to Picha- 
mea Nachiar, the daughter of defendant No. 
Ts brother Udayanaswami. The appellants 
contend that the transactions evidenced 
by the exhibits were benami transactions 
and that defendant No. 1's father still hada 
title to the property. On this point the 
case does not seem to ms to presant aby 
difficulty whatever. I see no reason what- 
ever for supporiig that the sale of the 


property by defendant No. 1's father to, 


Aunamalai Ohettiar whic was some four 
years before the ruit mortgage was a 
benami transaction, and this is supported 
by the subsequeat disposal. of it to Pich- 
ama Nachiar, Dafendent No. 1 had no title to 
item No. ?, This, however, does not dispose 
of the respondent's contention that its 
inclusion inthe sait mortgage-deed renders 
the mortgage invalid. This seemsto me to 
depend upon whether it was included in 
the deed for the purposa of committing 
a fraud upon the registration laws and the 
mortgagees were parties to that fraud. If 
the property had been non-existent, then it 
is clearthatits inclusion would invalidate 
the mortgage. 

- Butto argue that because defendant No. 
1 had no title to it the mortgage is invalid 
isa totally different matter. The learned 
Subordinate Judge thinks that item No. 2 
was inserted in order to enable the document 
to be registered in Sivaganga itself which 
is probable, and he says that thera is no 
evidencs “in the case that the plaintiffs’ 
father who took the euit mortgage ascer- 
tained after enquiry whether defendant 
No, Vs father had any right to the property, 
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I do not think that that is thè correct test 
to apply. In my view, there should be the 
strongest possible evidence of the fact 
that there was collusion between the mort- 
gagors and the mortgagees before the mort- 
gagees can be deprived of the mortgage 
amount owing under the mortgage by 
reason of its registration being invalid 
because of the inclusion of a emall item 
of property not belonging to the mortgagors, 
The penalty is a very heavy one and I 
can see no evidence at all here that the 
appellants’ father had any reason to suppose 
that defendant No. 1 had tno title to the 
property. The appellants in fact did not 
carry through the transaction and it is 
not enough to say that he omitted to 
ascertain whether defendant No.l hada 
good title. Itis nota question of negli- 
gence but of fraud and the burden of prov- 
ing this lies upon the respondents, Dafend- 
ant No.1 who could have given evidence 
as to this was not examined as a witness 
in the case I must hold, therefore, that the 
registration of the suit mortgage-deed was 
not invalid on that account. With regard 
to the piea that there was no consideration 
on the mortgage although itis not one that 
need be decided now in view of the find- 
ings that mortgage-deed was not properly 
attested. I cannot see any grounds for 
upholding the respondent's contention that 
no consideration passed. In the circum- 
stances it is not necessary to go into the 
question as to whether the appellants would 
be entitled toa half share ofthe property 
or only a quarter. For the reasons already 
stated this appeal must be dismissed with 
costs throughout. 


N. 8. & a, Appeal dismissed, 


MADRAS HIGH COURT. 
ORIMINAL APPEAL No. 383 cF 1930, 
December 4, 1930. 

Present: —Sir Horace Owen Compton Beasley 
Kr., Ohief Justice, and Mr. Justice Cornish, 
Tar PUBLIO PROSEOUTOR— 
APPELLANT 
tersus 
VADLAMUDI SATYANARAYANA 

AND OTHEBS—-ACOUSED—RESPONDENTS, | 
Penal Code (Act XLV of 1860), ss. 148, 145—Police 
Act (V of. 1861), ss 80, 88—Order. banning processions 
without license—Taking out procession without license 
eo to execution of law’, meaning 
of. d 


1811. 6, 1931 

Where the District Superintendent of Police issues 

notice under s. 30 of the Police Act prohibiting al 
processions along a particular way without a lieense 
Re is executing the law andifa person takes out a 
procession withouta license and in spite of his 
knowledge of such anorder, he resists the execution 
of the law within the meaning of s. 141, Penal Code, 
and can be punished under s. 143, Penal Code. [p. 
846, col. 2.] : 

A conviction under s.143, Penal Code, does not 
require any refusal tocomply with an order to dis- 
perse at all. Resistance tothe execution of the law 
is one thing and refusal to comply withan order _to 
disperse is another thing. Hence when the processicn 
is taken out in spite of the Police ban it is resistance 
to the execution of the law denoting an overt act. 
ibid | 
Emperor v, Abdul Hamid (1), referred to. 


Oriminal appeal against the acquittal of 
the acsused ordered by 
Judge, Kistna, in Criminal Appeals Nos 11 
and 16 of 1930. 

3 The Public Prosecutor, for the Appel- 
ant, 

Mr P. Satyanarayana Rao, for the Re- 
spondents, 


JUDGMENT.—The three respondents 
who wera accused Nos. 8,10 and Y in the 
Court of the Sub-Divisional First Olass 
Magistrate, Bandar Division at Masulipatar, 
were convicted together with Accused Nos, 
l to 7 forcffsnces under ss, 143 and 145 
of the Indian Pens] Oode and s. 52 of the 
Police Act, V of 1861. They were sentenced 
under s. 143, Indian Penal Oode, to one 
month's rigorous imprisonment and under 
s. 145 to rigorous imprisonment for six 
weeks each, the sentences to run concur- 
rently; and they were.called upon to exe- 
cute bonds for Rs, 200 each with two sure- 
ties each for similar amounts to keep the 
peace for one year after the expiry of the 
sentences. As the accused had been sen- 
tenced under ss, 143 and 145, Indian Penal 
Code, no sentencefwas passed with regard to 
thecharge under s, 32 of the Police Act. 
The accused Nos. 8, 9 and 10 appealed to 
the Sessions Judge of Kistna Division who 
set aside their convictions under es. 143 and 
145 of the Indian Penal Code but upheld 
“the conviction under s, 32 of the Police 
Act. The facts of thecase are as follows: 
His Excellency the Governor of Madras 
paid a visit to Masulipatam on the 8th 
February last. Some public meetings were 
held there by Oongress adherents and re- 
solutions for boycotting the Governor's 
visit, for bringing about a hartal of shops 
in the town on the day of his visit and for 
taking a procession at the time of his visit 
of persons carrying black flags in their 
` hands and crying “Governor, go back,” 
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were passed. The Oircle Inspector of 
Police of Masulipatam apprehending a 
breach of the peace made a report to the 
District Superintendent of Police, Ex. C, 
and the latter after obtaining the rer- 
mission ofthe District Magistrate iecued 
an order unders 30 (2) of the Police Act 
to the effect that persons collecting ascem- 
blies or directing or promoting processions 
as contemplated were to apply to him fcr 
a license before co doing. This notice is 
Ex. B, and was given to Valluri Rama Reo 
one of the leading spirits at the meeting 
already referred to. A similar notice Er, ! F 
was iesued which ia a notice generally 
to all concerned. There notices are dated 
the 7th February, 1930. On the morning of 
the tth February when His Excellency tke 
Goverror was expected, to arrive a pro- 
cession of about sixty people started at 
about eight o’clcck in the morning end 
went along the Fort Road towards the 
Robertson Square which ircluded a part 
of the rcute along which His Excellency 
was to go. Accused Nos. l ard 2 were 
at the head of the prccession and the other 
persons included in the procescion were 
the other accused and thethree respondente, 
The Sub-Inspector of Police, P. W. No, J, 
met tke precession on the way and told its 
members about the order Ex B, and served 
copies of it on the lst and the 2nd accused 
wto were leading the procession, individu- 
ally. The procession then turned back and 
entered the premiees of the Spinners and 
Weavers Association and meeting was held 
there inside the building. The Sub-Inspec- 
torof Police followed the procession to the 
Association but did not enter the premiges 
but waited outside on the road. There is 


` no evidenceon the prosecution side as to 


what took place within the building althov gh 
there is some evidence on the defence side, 
The Ist and the 2nd accused came out of 
the premisee and according to the prosecu- 
tion case formed themselves into a preces- 
sion carrying black fisge and crying 
“Governor, go back.” As before stated 
the lst and the 2nd accused were leading the 
procession. Prosecution witness No. 1 asked 
them whether they were going to disobey 
the order and when they said that they were 


.he arrested them then and there. It must be 


remembered that they had already been 
served with copies of the notice, Ex, B. 
The 3rd accused then came forward and 
tried to lead the proceesion. He was also 
served with a copy of the order but on per- 
sisting in his attempt he was also arrested, 
The learned Sessions Judge finds that after 
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the Ist, the 2nd and the 3rd accusad were 
arrested, aczused Nos. 4 to 1! one after the 
other put: themselves at the head of the 
procession and began to direc’ i: 324 this 
finding of fact is of considerable imporiancs 
in this case. They were arrested by P. W. 
No 1 one after the other. The prosecution 
ease is that before arresting these persons 
P. W. No. 1 gave oral orders to all persons 
in the procession to disperse but that they 
refused to do so. It only, of course, on those 
facts being found that the accused can be 
convicted under s. 145, Indian Penal Vode, 
The learned Sassions Judge goes on to 
say with regard to the conduct of the 
accused Nos. 4to ll: ‘‘Atthat time they 
were not merely in the rank and file of 
the procession. They had begun to direct 
it.” The defence version with regard to 
the accused at this time is that it was 
resolved inside the premises in view of 
the order of the Superintendent of Police 
that they should not go out in procession 
but that each man should go his own way 
carrying a black flag shouting “Governor, 
go back.” That sets up the case that each 
person was acting individually and not 
collectively with the others. That version 
is not accepted by the learned Sessions 
Judge in view of the evidence of D, W. 
No, 2 and D. W. No. 11. The learned Bes- 
sions Judge, however, acquitted the three 
respondents of the charge under ss. 143 and 
145, Indian Penal Code, and in acquitting 
them adopts the dissenting judgment of 
Das, J., in Emperor y. Abdul Hamid (1) and 
dissents from the rulings of the two Judges 
forming the majority of the Special Bench 
which decided that case. Hesays that there 
is no evidence that the respondents acted 
together with others with the common 
object of resisting the execution of the Dis- 
trict Superiatendent’s order and also holds 
that in this case thera was no order to dis- 
perseand, therefore, no refusal and that 
there was no overt act of resistance. With 
regard to the evidence in this case of an 
order to dispares, we think that the pro- 
secution evidence does not sufficiently prove 
that any such order was given Therefore, 
the respondents cannot be convicted under 
s. 145 of the Indian Penal Oode of having 
refused to disperse after such an order. 
There remains, however, their conviction 
under s. 143, Indian Penal Oode. For the 
prosecution if is contended that the 2nd 


(1) 68 Ind. Cas, 945; 2 Pat. 134; 3 P, L, T. 585; (1922) 
Pat. 274; 4U. P.L. R. (Pat.) 79; 23 Or. L. J. 625; AL 
R.1923 Pat, 1; 1 Pat, L. R. 199 Or, (F. B.) 
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clause of s. 141° applies to this case. 
Section 141 defines an unlawful assembly as 
follows: “An assembly of five or more persons» 
is designated an unlawful assembly if the 
common object of the persons composing 
the assembly is second, to resist the execu- 
tion of any law,.or of any legal process,” 
The prosecution case is that the respond- 
ents resisted the execution of the law, 
namely, by directing a procession without 
a license. For the accused it is argued that 
the order Ex, B is not a law, that neither 
was the law being executed and that there 
has been no resistance. To constitute re- 
sistance an overtact, it is argued, is requir- 
ed and there is the authority in 
Emperor v. Abdul Hamid (1) already referred 
to in support of that argument. In 
that case it was held that resistance con- 
notes some overt act and that mere words 
when there is no intention of putting them 
into effect will not be sufficient to prove an 
intention to resist. Where there is, as in 
the Patna case, a refussl tò disperse 
at the command of the Police, that clearly 
constitutes an overt act. Here it is argued by 
the defence that in this case there was no 
order to disperse given by the Polica and, 
therefore, no refusaland that there,has been 
no overt act which would connote resistance, 
This argument appears to us to be based. 
upon a mistake which the learned Sessions 
Judge has made. Resistance to execution 
of the law is one thing and refusal to com- 
ply with an order to disperse is another. 
thing. Section 145 isan aggravated offence. 
A conviction under s. 143 does not require 
any refusal to comply with an order to dis-, 
perse at all. The question to beconsidered 
is whether the accused in this case have 
been guilty of some overt act and in para. 
11 of his judgment the learned Sessions 
Judge finds facts which clearly do smount 
to overt acts because he agrees that the 
aczused Nos, 4 to 11 one after the other put 
themeelves at the head of the procession and 
began to direct it Ifthe Police order not 
to direct a procession without a license is 
the execution of the law, then clearly the: 
direction of the procession after such an 
order after the respondents became awsre 
of such an order amounts to resistance of the 
execution of the law. It is perfectly clearly 
that after the procession had been stopped 
in the first instance and the lst and the 
“nd accused personally served with a copy 
of Ex. B the procession turned back to the 
premises of the “Spinners and Weaver's 
Association” and thare held a meeting. 
It is obvious that the subject under dis, 
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cussion at the'meeting was the Police order 
not to continue the processions without a 
Ijcense, At the end of the meeting the 
accused came out, the first two at the head 
of the crowd and after they had been arrest- 
ed the other accused in turn put themselves 
atthe head of the procession, Obviously it 
had been decided at the meeting that the 
procession should goon without a license 
from the Police and the learned Sessions 
Judge has rejected the defence atory that 
each of the accused was acting independ- 
ently of his fellowmen in going out and 
carrying black flags. The evidence 
clearly points to an agreement by all the 
members of the procession to defy the 
Police order and that all the accused had 
that common object. We are amazed at 
the statement of 
Judge in para, 9 of his judgment where 
he says “so far as these appellants are 
concerced there is not even an iota of evi- 
dence on the prosecution side tending to 
show that they either collected assemblies 
of men or directed or promoted processions 
along with others forming an association 
of five or more with the common 
object of resisting the execution of law. 
Prosecution witness No. 1's very words 
quoted above only show that each one of 
the accused Nos 4 to 11 acted individually 
when he came forward to direct the pro- 
cession and his evidence renders it impossi- 
ble toattribute concerted action and a 
common object to these appellants”. 

In view of the fact that in para, 
3 he has rejected that contention of the 
respondents, his observations in para. 

are amazing and in para. ll he 
contradicts what he has said in para. 9. 
If any support to the prosecution case is re- 
quired, the evidence of D.W. No, 2 provides 
it. He says, “From the conduct of the 
procession 1 inferred and thought that the 
decision was to go out in procession and 
disobey the orders issued under the Police 
Act, I thought that they were purposely 
disobeying orders”. This being sọ, the 
only question that remains to be consider- 
ed is whether the Police order was the 
execution of any law, In Emperor 
v. Abdul Hamid (1), towhich reference 
hed already been made, the majority view 
was.thus expressed “when a notification 
is issued by an executive authority in 
exercise of power conferred by Statute, that 
iotification is as much a part of the law 
as if it had been incorporated in the body of 
the Btatute at the time of its enactment. 
The command is in effect a command 
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by the appropriate legislative authority. 
In the present case if the notification was 
in compliance with s. 30 of the Police Act, 
then, in my opinion, it was a law and 
certainly a legal procesa", We are not 
prepared to say that such an order is a 
legal process but it appears to us quite 
clear that the Police order is an execution 
of the law, The law is enacted in s. 30 of 
the Police Act and it is that under certain 
circumstances persons directing a procession 
shall apply for a license, The conditions are 
that such a procession in the judgment 
of the Magistrate of the district or the 
Sub-Divisional Magistrate, if uncontrolled, 
would be likely to cause a breach of the 
peace, Then in such cases the District 
Superintendent of Police or the Assistant 
District Superintendent of Police may 
issue an order requiring the person direct- 
ing such procession to apply for a license. 
The issuing of the order by the Police is 
the execution of the law as laid down in 
s. 30 of the Police Act and it sseme tous 
to make no difference whatever that a dis- 
cretion is given to the Diatrict Superintend- 
ent of Police or the Assistant Superin- 
tendent of Police to execute the law. When 
he exercises his discretion in issuing a. 
notice he is executing the law; and for the 
reasons already stated, the respondents in 
directing the procession after the promul- 
gation of the notice by the Police and 
after they were aware of such a notice were 
resisting the execution of the law. Hence 
their conviction under s. 143, Indian Penal 
Code, by the Suod-Divisional Magistrate of 
Bandar was perfectly correct. We agres 
thatthe conviction of the respondents under 
8. 145, Indian Penal Code, cannot be upheld 
and that the learned Sessions J udge was 
correct in setting it aside. The order here 
is that the judgment of the learned Sessions 
Judge setting aside the conviction of the 
three respondents under s. 143 of the Indian 
Penal Code must be reversed and the 
order of the Sub-Divisional Magistrate 
Bandar restored. As the respondents can- 
not also be sentenced under s. 32 of the 
Pelice Act the sentences passed upon them 
by the learned Sessions Judge under that 
section must be set aside. 
N.B. & a, Sentence set aside, 
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MADRAS HIGH COURT, 
ORIMINAL Raviston Oases Nos, 4413 AND 444 
cF 183) 

AND 
OriminaL Revision Petitions Nos, 410 AND 
411 cF 1930. 
November 25, 1930. 

Present :—Mr. Justice Jackson. 
MUHAMMAD AHMAD—Oompcainaxt— 
PETITIONER 
Versus 
BEZWADA VENKANNA AND ancrope— 
Acousep>—RE‘PonDENTS. 

Penal Code (Act XLV of 1860), s. 486—Merchandise 
Marks Act (IV of 1889), s. 15 —Use of counterfeit 
trade-mark—Prosecution—Limitation— Starting point 

—First offence or specific offence charged. 

A prosecution under s. 486, Penal Oode, and s. 15 of 
the Merchandise Marks Act, for using a counterfeit 
trade-mark need not be instituted within three years 
of the first of the series of offences committed by the 
accused but can be instituted within three yearsof 
the specific offence complained against. 

Akshoy Kumar Dey v Emperor (1)jand Nagendra 
Nath Saha v. Emperor (2), followed. 

Ruppoll v, Ponnuswami Tevan (3), referred to. 

Oriminal revision petitions against the 
order of the Sessions Judge, East Godaveri 
Division at Rajahmundry, dated the 2let 
April, 1830. | 

Mr. A. © Sitakaminathan, for the Peti- 
tioner. 

Messrs. V. L. Ethiraj, G. Lakshmanna 
and T. V. Srinivasachari jior the Respond- 
ents. 


CRDER.—Petitioner seeks to revise the 
orders of the -Sub-Magistrate of Rajah- 
mundry in O, O. Nos. 10:8 and 1019 of 1929 
discharging certain accused against whom 
complaints had been lodged under gg, 482 
and 486, Indian Penal Oode. Some prose- 
cution witnesses admitted that the accused 
had been using the alleged false trade- 
mark for four or five years. Thereupon the 
Sub- Magistrate ordered discharge finding 
that under s. 15, Act IV of 1889, the prosecu- 
tion was barred. 

Section 486, Indian Penal Oode, runs: 
“ Whoever sells anything with a counter. 
feit trade-mark affixed shall unless he proves 
such and such . . . . be punished,” 

Section 15, Act IV of 1889, runs: “ No 
prosecution (for an offence against any of 
the sections of the Penal Code which relate 
to trade) shall be commenced after the ex- 
piration of three years next after the com- 
mission of the offence, or one year after the 
discovery thereof ...,. .” 

Paragrph 8 of the complaint is to the 
effect that accused supplied certain buyers 
with counterfeited Otto Dilkush Ranjan, 
a scent of which the complainant claims to 
be proprietor, 
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It is not suggested that these sales weré’ 
three years prior to the complaint or their 
discovery one year prior, | , 

But the Sub-Magistrate finds that the 
accused's trade mark has bsen in usa for 
five years and they hava sold goods under 
it for that period ; and the cases ara, there- 
fore, clearly time-barred. 


The learned Sassions Judge, to whom 
the matter wan referred under s, 435, Givil 
Procedure Oode, reads s. 15 ss saying that. 
the starting point for limitation is the- ter- 
mination of three years from the date of 
the firat offenca ; maaning thereby the-firet- 
of a series of offences, or, in this cage, the 
first sale of a bottle of thisscent. But there 
is nothing about 4 series ins. 15, Act IV nor 
in s. 486, Indian Penal Code. In facts, 486 ` 
specifically confines the offen3a to selling a 
thing, “goods or thing.” Tna prosecution 
is within tive if launched within three years 
of the specific offence complained against. 


This is the interpretation of the Statutes 
which has pravailed in Oaleutta: Akshoy 
Kumar Dey v. Emperor (|), Nagendra 
Nath Saha v. Emperor (2) andit is not op- 
posed to the only reported Madras case 
Ruppoll v. Ponnuswami Tevan (3). The 
learned Sessions Judge isin no way bound 
by unreported cases, and if he cannot agree 
with them he will be well advised not to 
criticizs them, 


The petition is allowed and the order of 
discharge is sət aside, The Sub Magistrate 
must proceed according to law. 


N.8.& A Petition allowed. 


(1) 114 Ind. Oas. 131; A. I. R. 1928 Cal. 495; 32 0. W. 
N. 699; 30 Or. L, J. 252. 

(2) 127 Ind. Oas. 555; A.I. R. 1930 Oal. 274; 57 0, 
1255; 340. W. N. 339; 51 O. L.J. 477;31 Or. L, Je 


(3) 22 M. 488; 1 Weir 821. 
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CALCUTTA HIGH COURT. 
OIVIL APPEAL No. 2013 oF 1923. 
©. July 21, 1930. 
Present :—Justice Sir Zahhadur Rahim 
‘Zahid Suhrawardy, Kr., and Mr. Justice 
Costello. 


' PANOHANANDA KUNDU AND oraErs— 


DEFENDANTS—APPELLANTS 


f VETSUS 
RAJANI KANTA PAL—PLAINTIFE 
ten” — RESPONDENT. 
" Specific Relief Act (I of 1877), ss. 14, 15, 16— 
Agreement by member of joint Hindu family for sale 
of entire property—Vendor unable to convey more 


_ than his share—Purchaser’s rightto sue for specific 


, performance —i9. 16, applicability of—English deci- 
sions, how far applicableto India. 2 

here a member of a joint Hindu family pur- 
ports to sell not only his own share but those of his 


co-parceners and the vendor is not able to givea 


- good title to any thing more than his own individual 


share in the property,if the purchaser desires to 
have a remedy by way of specific performance, he 
cannot claim more than the share of the actual con- 
tracting member of the joint family and he can only 
obtain even that share by being prepared to pay 
not merely a proportionate part ofthe purchase price 
but the whole of the sun originally agreed upon as 
the consideration for the sale of the entire property 
in question, Such acasefalls unders. 15 and not 
under s. 14 ors. l6of the Specific Relief Act. [p. 
852, col. 2; p. 453, col. 1.] 

Baluswami Aiyar v. Lakshmana Aiyar (2), Dina 
Nath Sharma-v. Gour Nath Sharma (3) and Purna 
Chandra Mukerji v.Gopendra Krishna Kundu (4), 
followed. : 

William Graham v. Krishna Chandra Dey (1), dis- 
tinguished. i 
Itis futile to endeavour to discuss a matter relat- 
ing to specific performance of contracts by a refer- 
ence toa priori principles and it is of but little use 
to refer to English authorities, the law in India with 
regard tospecific performance of contracts being in 
many respects quite different from the law in England. 
{p. 851, col. Je] 

Appeal fiom the appellate decree of the 
First Sub-Judge, Dacca, dated the 2662 
May, 1928. 

Dr: Sarat Chandra Basak and Mr. Chandra 
Sekhar Sen, tor the Appellants. 


Mr. Upendra Kumar Ray, for . the Re» 


spondent, 
JUDGMENT. 

Costello, J.—This is an appeal from a 
decision of the Subordinate Judge, First 
@ourt, Dacca, reversing a decision of the 
Munsif at Munshiganj. The matter out of 
which this appeal bas arisen was a suit for 
specific performance of æ contract for the 
sale of certain land said to have been made 
by the first defendant on behalf of himself 


` and his two minor brothera. The land in 


question was a beel in Mouza Deoshair. 
Tho plaintiff's case was that in the latter 
part of Magh 1332 B. S. the first defendant 
entered into a verbal contract with him for 
the sale of the land in question at the price 


13154 
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of Rs. 1,850, and that the defendant by way 
of earnest took back from him a bond for 
Rs. 96, which had been executed by the 
first defendant's father in favour of the 
plaintiff. The plaintiff further said that 
afterwardsthe first defendant took back three 
other bonds which had then receatly been 
executed for an aggregate sum of Rs. 200, 
on the understanding that the debts of 
Rs. 200, for which they were security would 
te credited towards the consideration for 
the conveyance of the lend in suit. The 
plaintiff further said that subsequently the 
first defendant took from him a sum of 
Rs. 50 in cash also on account of the pur- 
chase price and agreed to execute a deed of 


sale on behalf of himseliand his minor bro-. 


thers upon getting permission on that 
behalf from the District Judge. Subse- 
quently the first defendant was induced to 
execute and indeed in fact executed a 
bayanapaira for the sale of the same land to 
the second and third defendants. The 
plaintiff did not seek to enforce the con- 
tract as against the minor brothers of the 
first defendant but brought the present suit 
for the enforcement of the contract as 
against the first defendant only in respect 
of his one-third share of the landin question 
end he made an alternative claim that in 
case the contract could not be enforced a 
decree should be made for the return of the 
consideration money which he had already 
paid on account of the price. The suit was 
contested by all the defendants and they 
denied both the making of the contract of 
sale and the payment of any consideration 
money on account of it. The second and 
third defendants put forward as their case 
that the first defendant had entered into a 
contract for sale of the land in question 
with them for the price of Rs. 3,000 out of 
which they had deposited Rs, 500 on 
account of the price. The second and 
third defendants also denied that they had 
any notice or knowledge of any prior con- 
tract between the first defendant and the 
plaintiff. The learned Munsif after a con- 
sideration of the evidence found that there 
was no concluded agreement between the 
firat defendant and the plaintiff for the sale 
of the land in question and also found as 
a fact that the plaintiff did not return any 
bonds to that defendant and he came 
to the conclusion that the case set up by 
the plaintif was a false case which he was 
unable to prove. When the matter came 
pefore'the Subordinate Judge of Dacca on 
appeal, however, he after a very careful 
review of the evidence came to the conclus 








- first defendant. 
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ment-between the plaintiff and the first 
defendant which was capable of enforce- 
ment at law and also found that there was 
evidence on the record that the second snd 
third defendants had notice of the prior 
contract made between the plaintiff and the 
In the course of his judg- 
ment the learned Subordinate Judge says 
“Tam unable to agree with the learned 


` Munsif that the contract between the plaint- 
‘ iff and the defendant No. 1 was not a con- 


cluded agreement which was capable of: 


- specifie performance.. On the contrary I 


think that there was sufficient and reliable. 
evidence before him for taking the opposite 


- view that the contract was a concluded `` 


- agreement which was capable of enforce- 


’ ment,” 


He then proceeded to deal with the 


` question of the remedy to which the plaint- - 
- iff was entitled and gave the plaintiff a. 


decree upon the footing that the plaintiff . 


“was entitled to get from the first defendant 


a conveyance of the latter’s one-third share- 
in the land in question upon paying to the 
first defendant the sum of Rs, 266-10-8 
which represented the sum which together 


with the amount which the plaintiff had 


already paid to‘or had been allowed by the: 
first defendant towards’ the amount of the’ 
price would come to-Rs. 616-108, that is to’ 


' gay, one-third of the total purchase price of- 


“Rs. 1,850. The learned Subordinate Judge 


Peery 


made ‘an order that the plaintiff should ` 
within cne month from.the date of the. 


> Judgment deposit in Court the sum of 


- Re. 266-10-8 to the eredit of the first de-- 
fendant -whereupon.the. defendant No. 1”: 


should within two months execute and regis- . 


-- ter a conveyance in respeet of his one-third 


share ‘of -the land in suit-in-favour of ‘the 


- plaintiff and that on the defendant's default . 


to execute and register the kobala the same 
shall be executed and ‘registered by the, 
Court on his behalf. 

It is to be observed. that. the- plaintiff. 


' game to Court with the allegation that the 
first defendant purporting to'act not only 


- for himself but-also on behalf of his two 


minor brothers had agreed to sell: the beel: 
the subject-matter of the suit to the plaint- 


- iff and that that defendant had no right to. 
“ deal with the shares of his minor brothers 


or ‘to procure‘a conveyance of their shares 


` “in the land in question without the author- 


ity ‘of the Oourt.- The first defencant: and 
his two minor ‘brothers were members of 
a joint Hindu family governed by Daya-. 


- bhaga Law. That being so, although- the. 


[A 


first defendant might have been “acting -as - 
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the karta: of the joint; family clee 
was not authorised to dispose of the 
belonging to his brothers and so far 
part of the case. is concerned it 
seriously contended otherwiee. 
The only question seriously argued 


“us was what was the nature and ex 


the relief to which the plaintiff was € 
in the circumstances of the case an 
ther or not he was entitled tc get: 
performance of the entire contract b 
him and the first defendant and if sı 
what terms. I have already said tl 
learned Subordinate Judge made an 
decreeing specific performance of tl 
tract to the extent only of the first | 
ant’s share in the property upon the 
iff's paying a proportionate. part - 
price for the whole of the propert 
Basak on behalf -of the’ appellant 

that that wasnot a proper order al 
the case was one which fell with 
ambit of s:-15 of the Specife Rel 
of 1877 and accordingly the -plaint: 
entitled to get specific performance 
extent of the first defendant's. sh: 
that only on-payment not of a propo! 
part of the price but the whole. 
price ‘originally agreed upon. ( 
other hand Mr. Upendra Kumar Roy 
that the matter fell within the s 
s. 16:of ‘the Specific Relief Act a 


„it was possible to say that the p 


the subject-matter of the contract 1 
divisible that there could be speci 
formance of the contract with reg 


- one part of it, that is to say, the first | 


ant’s share, upon payment of the or 
only of the purchase price.. In my i 
that argument was put forward in.: 
what half hearted fashion becau 
learned. > Advocate seemed. to realiz 
because a man is, willing to 
Rs, 1,850, for the whole of .a certai 
erty, it’ by no means necessarily 

that he will be willing to pay th 
one-third of the price in order to ot 
undivided one-third share of the sam 
erty. Probably if not certainly by: 
such a purchase he would ‘be inyo 
further litigation in order’ to secur 
he had purchased.. It seems to.us 1 
the face of the contract which purp 
be a contract for the ‘sale of joint 
properey it is not possible to, say t 
shares. of the various: co-sharers i 
property can probably be said tc 
seperate paris of the property in th 
contemplated in s. 16 of the Specifi 

ct. ' 
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Mr. Roy sought to support his argument 
by a reference te a case decided by the 
Privy Council William Graham v. Krishna 
Chandra Dey (1). In that case by a contract 
- in writing.two plots of land A and B, had 
been agreed to be sold. The contract stat- 
ed that the plots were of about equal area 
‘and defined each by specified boundaries, 
but the price was a price for both plots to- 
gether and the other terms of the contract 
dealt with both together. The vendor 
having failed to make atitle to plot B the 
purchaser sued for specific performance or 
damages. The purchaser declined to take 
a conveyance of plot A only under the 
provisions of s. 15 of the Specific Relief 
Act. | Their Lordships of the Privy Council 
held that specific performance could not be 
decreed as to plot A with an abatement of 


price in consequence of the failure to make 


a good title to plot B, s. 16 was not applic- 
able, since it did not appear that the con- 
tract as to plot A stood “on a separate and 
independent footing” so as to be within the 
terms ofs. 16 of the Specific Relief Act of 
1877. Itis alittle difficult to understand 
how the learned Advocate for the respond- 
ent in this case thought that this decision 
would beof any assistance to him in the 
argument which was put forward. Seeing 
that in the circumstances and on the facts 
of that case their Lordships though that s. 
16 did not ‘apply to the case, It” follows a 
fortiori that in the circumstances of the case 
‘with which we are now concerned s. 16 


would certainly not apply. Mr. Roy then in 
support of his contention made some refer- 


ence to isolated English decisions on the 
question of specific performance’of contract 
and even went so far as to argue the matter 
bya reference to first principles. I must 
point out that it has been repeatedly em- 
phasized in numerous decisions in this 
country on this point that it is futile to 


endeavour to discuss a matter of this kind’ 


by a reference toa priori principles and it 
is of not little utility to refer to English 
authorities. Thelawin India with regard 
to the specific performance of contracts is in 
many respects quite different from the law 
. in England. Thelaw in this country is 
contained within the four corners of certain 
sections of the Specific Relief Act, 1877, 
namely, ss. 14 to 17 inclusive. As was point- 
ed out by Lord Sumner who delivered 


(1) 86 Ind. Oas. 232; 52 I. A. 90; A. I. R. 1925 P.C. 
45; 48 M. L. J. 172; (1925) M. W., N.138: L.R.6 A. 
- (P. O.) 38; 21 L. W. 390; 3 Pat. L. R. 93; 27 Bom. -L' 
R. 740; 23 A. L, J. 709; 52 O. 335; 29 ©. W.N. 919 
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‘the matter was so. 
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the judgment of their Lordships of th® 
Privy Council in the case to which I hav® 
already referred “ss. 14 to 17 inclusive o 
the Specific Relief Act, 1877, are both pos.” 
tive and negativein their form, Taken to- 
gether they constitute a complete Oode 
within the terms of which relief of the 


‘character in question must be brought, if 


it is to be granted at all. Although assist- 
ance may be derived from a consideration 
of cases upon this branch of English juris- 
prudence, the language of the section must 
ultimately prevail.” His Lordship then 
proceeded to say ‘‘s. 17 prescribes that there 
shall be no grant of specific performance 
except in cases coming within one or other 
of the three previous sections.” Then his 
Lordship says with reference to the case 
then before the Oourt ‘It was not proved 
that the part of the contract which was left 
unperformed bore only a small proportion 
in value to the whole within s. 14 end the 
purchaser had declined to accept relief on 
theterms of s, 15. Accordingly s. 16 
(which appears to be novel in the width of 
the power which it confers) afforded the 
only ground on which the Court could help 
him, To make this section applicable it 
had to be shown that there was a part of 
the contract, to wit, that relating to plot A 
which (a) ‘taken by itself would and ought 
to be specifically performed’ and (b) ‘stood 
on a separate and independent footing’ from 
the other part of the contract, which admit- 
tedly could not be performed.’ It is quite 
Clear that ss. 14, 15 and 16 deal with three 
Section 14 deals 
with thecass where a part toa contrast is 
unable to perform the whole of his part of 
it, but the part which must be left unper- 
formed bears only a small proportion to the 
whole in value; s. 15 deals witha case 
where the part which must be left unper- 
formed forms a considerable portion of the 
whole ; and s. 16 deals with a case where 
part of the contract can clearly be served 
from the rest of the contract. In the pre- 
sent case the circumstances are such that 
beyond all question the matter does not 
fall within the purview of s. 14. The matter 
also does notfall within the purview of 
B. 16. Therefore it seams tous that it is 
a matter beyondall argument that this is 
one of the claes of cases which fall within 
the intermediate section, that is to say, 
within s. 15. One hasonly to consider the 
salient features of the contract to see that 
The first defendant has 
only one-third share in the property and he 
is in a position to sell that one-third share 
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and no more. Therefore, the part which must 
be left unperformed forms a considerable 
portion of the whole. 
Indian Legislature in enacting s. 15 of the 
Specific Relief Act, unlike the English 
Law, has not recognized theright toa pro- 
portionate abatement of the purchase. 
money. Itis pointed out in Pollock and 


Mulla’s treatise at page &49 that “this sec- 


tion agrees with English Law in allowing 


a purchaser to enforce specific performance’ 


at his option under the named conditions, 
although the vendor cannot claim it. But 
the Indian enactment clearly excludes in 
such cases apy claim of the purchaser’ to 
compensation, thus making a considerable 
and (it must be presumed) deliberate de- 
parture from English suthority.” In the 
case of Baluswami Aiyar v. Lakshmana 
Aiyar (2) (which was a decision of the 
Madras Full Bench) reported in |, 
L. R: 44 Mad, 605 Mr. Justice Kumara- 
swami Shastri at page (27* put the miat- 
ter thus: “The English decisions on the sub- 
ject of specific performance where a party 
is only entitled toashare are not uniform 


and the latter part ofs.15 of the ‘Specific. 
Relief Actisa clear departure from the’ 


English rule as to abatement or compensa: 


tion when specific performance of part ofa - 


contract is decreed.” Lrespectfully adopt 


the language of that learned Judge in the. 
The learned Ad-” 
vocate for the respondent seems to have. 


argument before us. 


completely ignored the fact that thereis a 


multitude of decisions ‘dealing with the: 
question as to the right to specifié-perform-" 


ance where the contract has heen made 
by one member of a joint Hindu family and 
this multitude of decisions is spread over all 


‘the High Courts‘of India and: indeed when‘ 


one‘comes to look into the matter one finds 
that this question-has already been -placed 


beyond the region of forensic controversy. . 


Wedo not think it necessary to: refer at 
length, tothe numerous decisions which 
are to be found in the reports of the 
various High Oourts, It will be sufficient 
if I refer to two decisions of this 
Court and of the Madras High 
Court. Ithappens that these decisions of 
this Court for some reason or other- have 
not apparently found their way to any of the 
authoritative reports.: It may be it is for 
that reason that the parties here have 


(2) 63 Ind. Qas. 374; 44 M. 605; 13 L. W. 562; 29 M. 


L. B) 306; .(1921) M; W. N. 316; 41 M. L. d, 129- 


"¥Page ot 44 M.Ed. oo. 
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Where that is so the: 


` facts of the present case. 


11 LO. 1934 


endeavoured to ra-agitate the question. . In 
the case of Dina Nath Sharma v, Gour 
Nath Sharma (3) the facts were very similar 
and indeed almost identical with the 
In the course of 
his judgment Mr. Justice Pearson says I 
am unable to distinguish the facts of the 
case now before us ‘from the facts which 
are given in illustration (a) to 8,15 of the 
Specific Relief Act, and I think the lower 
Appellate Court: was right in holding 
that that was the section to be applied in 
the circumstances of this case” and with 
that decision Mr. Justice Graham agreed. 
The other case in this Oourt ' is 
that of Purna Chandra Mukerji v. Gopendra 
Krishna Kundu (4) decided by Mr. Justice 
Greaves and Mr. Justica B. B. Ghose and 
reported in A. I. R. 1926 Oal. 744, 
The Madras case is the one from 
which I'have already quoted is that 
of Baluswami Aiyar `v. Lakshmana 
Aiyar (2). ‘The jhead-note of that case is as 
follows: “The managing member of ajoint 
Hindu family, who for purposes not bind- 
ing upon the other co-parcaners and ' with- 
out their concurrence, agrees to convey a 
specific item of joint family property, can 
not. ‘perform’ his contract in its entirety 
and the case falls within’ the provisions of 
8. 15 of the Specific Relief Act. The pur- 
chaser in. such a case .cannot _ enforce 
specific performance of the entire çon- 
tract. But the Court will grant specific 
performance by a conveyance of the share 
which the vendor had'in the property atthe 
date of the contract, if the purchaser elects 
to pay the. entire consideration and the 
share should be specified in the decree.’ 
The case was decided by a Full Bench’ of 
the Madras High Court that consisted of 
Sir John Wallis, Kt. O: J., Mr. Justice 
Oldfield and Mr. Justice Kumaraswami 
Sastri. In the course of the hearing alarge 
number of authorities were referred to and 
the matter was considered in the fullest 
possible manner. We are of opinion 
that this case should be taken to govern 
cases of the kind with which we are now 
dealing, It is a complete and definite 
authority for holding that where one mem- 
ber of a: joint Hindu family purports to 
sell not only his own share but those of his 
co-parceners and the vendor ‘is not able to 
give a good title to anything more than his 
own individual share in the property, if the 


purchaser desires to have a remedy by way. 


‘of specific performance he cannot: claim 


` (3) 82 Ind, Oas: 964; A. I. R. 1925 Cal. 434. +, * 
(4) 91 Ind, Cas, 517; A. I, R. 1926 Oal, 744. °°" «> 
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more.than the-share of the actual contract-. 
ing member of the joint family and he.can | 
only obtain even that share by being pre- 
pared. to pay not merely a proportionate 
part-of the purchase price but the whole of 
“the sum originally agreed upon as the 
consideration for the.sale of the entire prop- 
erty. in question. In that view of the. 


matter, holding, as we do,. that s, 15 of the . 


Specific Relief. Act governs this case, we 
have no other course open to us but to allow 


this appeal and to set aside so much of the.. 


judgment of the Subordinate Judge of 
Dacca as orders that the plaintiff shall 
deposit in Court thesum of Rs. 616 10 8. 
If the plaintiff desires to have the first 
defendant's one-third share in the land in 
question conveyed tohim he must be pre- 
pared to pay the whole sum of Rs, 1.850 
less, of course, the sum of Rs. 350 which 


has already in effect been paid by him to... 
the first defendant.. If, on the. other hand, 
the. plaintiff is content to -get relief by way - 


of compensation from the first defendant 
for this undoubted breach .of contract ‘he 
will be entitled to obtain monetary com- 
pensation from the first defendant for 
the loss which he has sustained. We pro- 
posé to giva the plaintiff an opportunity 


to make up his mind with regard to the. 


couras which he desires to adopt and for 
that purposes we defer making a final order 
and allow the plaintiff fourteen days’ time 
in which to decide which of the two causes 
J have indicated he would prefer to follow. 
Suhrawardy, J.—I agree. 
Costello, J.—In this matter we sllowed 
the respondent tims to decide whether he 
will obtain thé defendant's one-third 
share of the property which was the subject- 
matter of the contract for the wholes of the 
purchase price agreed to be paid for the 
entire property agreed to be sold or on the 
other hard recoverfrom the defendants- 
appellants the money which they had 


already paid actually or in effect on account ` 


of the price, We are now informed by the 
leatned Advocate for. the respondent that’ 
he does not wish to purchass the one third 
share of the -property. We accordingly 
order that the defendant do retu.n to the 
plaintiff all.the money which he has. already 
paid in effect or in cash with interest at 
6 per cent. per annum. We have already 
indicated that the appeal will be allowed 
and the respondent must pay the anpel- 
lants costs. 

Suhrawardy, J.—I agree. 

Ay Order accordingly. 
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CALCUTTA HIGH COURT, 
O1vin ArrgaL No, 299 or 1929. 
August z1, 1930. 
Present: —Mr. Justice Mukerji and 
i Mr. Justice Mitter. 
DAULAT BHUIYA—JuDnGMENT- DEBTOR 
— APPELLANT 
versus 
RAHISA BANU AND orst2s—DEOREE- 
HoOLDERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 66 (e), O. 
XXI, r. 90—Proclamation of sale—Omussion to state 
value of properties, whether material irregularity. 

. When the Court considers it material that the 
purchaser, knew its own or the deeree-holder’s or the 
judgment-debtor's value of the property in- 
tended to be sold, the same must be stated 
fairly and accurately. But it cannot be laid down 
that omission to state the value of the properties to 
be sold, when all other particulars have been given 
is a material irregularity within the meaningof O. 
XXL, r. 90 Civil Procedure Code in all cases. [p. 854, 
col. i; p. 858, col. 2.] 

Sadatmand Khanv. Phul Koer (1), Lachman Pershad 
Singh v. Ganga Pershad Singh (2), Saurendra Mohan 
Tagore v. Hurruk Chandra (3), Kashi Pershad Singh 
v. Jamuna Pershad Sahu (4), Bejoy Singh v Asutosh 
‘Mukerji (5), Thiruvengadaswami Ayyangar v. Govinda- 


-swamy Udayar (6) and Rup Kishore v. Collecter 


of Etah (7), referred to. 

Appeal from tne original order of the 
Second Sub-Judge, Zillah-Mymensingh, 
dated the 28th February, 1929, 

Mr. Annada Charan Karkoon, for the Ap- 
pellant 

Me. Satindra Chandra Khasn2bis, for the 
R2spondents. 

JUDGMENT.—This is an appeal bya 
judgmosnt-debtor from an order refusing 
to set aside a sale of certain properties, 
Several questions were raised, but all of 
them with the:exceptiunof one had to be 
eventually givso up. The only question 
which ‘requires consideration is whether 
the omision to state the valusof the prop- 
erties to be sold, when all other par- 
ticalars hava been givan, is a material 
irregularity within the meaning of O. KAT, 
r. 90, Civil Procedure Code, 

Now, the particulara to be given in asale 
proclamation are those mentioned in cls. 
(a) to (e) of sub-s. (2)of 6.66. Olause (e), 
upon which reliance is placed a3 indicating 
the necessity of atating the value of the 
property, runsin these words: “ Every other 
thing which the Court considers material 


- fora purchaser to knowin order to judge 


of the nature and value of the property”, 
Tha. clause cannot, in our opinion, be 
interpreted as meaning -that the value as 
put by the decree holder or as assessed 
by the Oourt is a thing which the pur- 
chaser must in all cases -know in order to 
judge for himself the value of the pro- 
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perty. If cannot be contended that the 
purchaser would necessarily look upon 
the Oourt as .an expert in valuation for 
his guidance or regard the decree holders’ 
valuation as in all cases reliable. The 
purchaser will have to form his own esti- 
mate of the value andif other sufficient 
particulars are there in the sale. -proclama- 
tion, omission to state a valuation asseseed 
by the Court or guessed by the’ decree- 
holder may not matter. It is true that 
there may be cases in which the Ocurt 
considers it material, and so it does ina 
large majority of cases, to let the pur- 
chaser know what value the parties put 
upon the property or what in its own 
opinion its value is. And if it considers {it 
material for the purchaser to know the 
game, it must be careful to see that it does 
not err too much on one side or the other, 
but that the valuation that’ is put down 
is aa approximately correct as possible, so 
that the purchaser may not be misled. 

In support of the contention that the 
insertion ofa value inthe sale proclame- 
tion is obligatory, reliance has been placed 
upon the following words of the Judicial 
Committee in the case of Sadatmand Khan 
v. Phul Koer (1): “ Whatever material fact 
is stated in the proclamation (and the 
value of the property is a very material 
fact) must be considered as one of these 
things ‘which the Court considers material 
for a purchaser to know’ and it is enacted 
in ‘terms (though express enactment is 
hardly necessary for such an object} that 
those things shall be stated as fairly and 
accurately as possible’. Their Lordships, 
however, in a preceding passage in their 
judgment said that “it was made gratui- 
tously by the decree-holder and the Court”. 
In our opinion, what their Lordships meant 
by the passage relied upon was that when 
a valuation has been stated in the sale 
proclamation it is a material fact within 
sukes, (e) Of course, when the Oourt con- 
siders it material to that the purchaser 
knew its own or the decree holder's or the 
judgment-debtor'’s value, the same must be 
stated fairly and accurately. If it considers 
it material to insert its own valuation in 
the proclamation it is bound to hold an 
investigation for ascertaining the value, 
if such investigation be necessary. Lachman 


Pershad Singh v. Ganga Pershad Singh (2), 


(1) 251. A. 146;2 O. W. N, 550; 20 A. 412: 7-Sar. P 
O. J, 380 (P. 0.) 


(2) 6 Ind. Cas, 180; 15 O, W. N. 718, `- 
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Saurendra Mohan Tagore v. Hurruk Chandra 
' (3) in which the observations to the. con- 
trary in Kashi Pershad Singh v. Jamuna 
Pershad Sahu (4) were held to be obiter]. © 
In exceptional cases it may be considered 
necessary to put down the valuation as 
given by both parties instead of the Court 
itself trying to value the property. [Bejoy 
Singh v. Asutosh Mukerji (5)]. In the cases 
of Thirvengadaswami Ayyangar v. Govinda- 
swami Udayar (6) and Rup Krishore v., 
Collector of Etak (7) the words of the 
Judicial Committee in Sadatmand's case (1) 
referred to above have been understood 
in thesame way. It may be noted here 
that the former was a case in which the 
valuations as given by decree-holder 
and by the judgment-debtor were inserted 
inthe sale proclamation and the Oourt did 
not proceed to fix its own valuation, 
andin the latter case no valuation at all 
was given. It is true that there may be 
circumstances present in 8 particular 
case which indicate that the valuation 
fixed by the Oourt is a thing which a pur- 
chaser ought to know, 
established an omission to give such valua- 
tion may amount toa material irregularity, 
In the case of Jashimu ud-Din Sarkar v. 
Monmohini Dasya (8) it was said that 
an omission to state the value in the sale 
proclamation is an irregularity but its 
omission does not necessarily vitiate the ` 
sale unless it had a material effect upon 
the number of bidders and upon the price, 
What perhaps was meant in the. decision 
was that the omission was an irregularity, 
but to be a material irregularity the con- 
sequences aforesaid should have been 
established. A 
As we are unable to hold that there was 
any material irregularity we must dismiss 
this appeal, which we do, but without any 
order for costs. 
A. Appeal dismissed. 
(3) 12 0. W. N. 542. : 
(4) 31 O. 922, 
(5) 83 Ind, Cas. 430; 28 O. W. N. - 552; A. I. R. 1924 
Cal. 589. : 
(6) 109 Ind. Oas. 698; 51 M. 655. 
(7) 120 Ind. Cas. 545; A. I. R.1929 All, 948; (1929) 
A. L. J. 1228; 52 A. 115. ; ` 
uO 70.Ind. Oas. 308; A -I, R. -1922 Cal.- 93 at-p. 


and if that be ` 


. 131 I, 0.1981 


CALCUTTA HIGH COURT. 
- .O1vit APPEaL No. 309 oF 1937. 
August 27, 1430, 
Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Krt., and Mr. Justice 
Patterson. 
ABBAS MANDAL AND oTHERS— 
APPELLANTS 
VeETSUS 
EMPEROR—Obprcsire Parry. 
Evidence Act (I of 1872), s 38—Relation of accused, 
examined as witness by Committing Magistrate 
and personal recognizance taken for re-appearance— 
Witness not attending Sessions trial—Previous depo- 
sition, admissibility. ‘ 


_ A witness, a relation of the accused, was examined 
in the Committing Magistrate's Court twice and on 
the both occasions personal recognizance was taken 
from him for his appearance when called upon. He 
did not turn up, at the Sessions trial and his deposi- 
tion wasadmitted unders. 33, Evidence Act, as the 
Sub-Inspector of Police deposed that he had search- 
ed for him on several occasions but could not find him 
and that he had absconded : 

Held, that theevidence was properly admitted as 
the case fell within the meaning of the words “ can- 
not befound"” or“ kept.out ofthe way by thead- 
verse party ` in s. 33 of the Evidence Act. 

Appesl against an order of the Sessions 
Judge, Jessore, dated the 21st January 1930. 

Messrs. A K. Fazlul and Abdul Ali, for 
the Accused. 

Mr. Anil Chandra Roy Chaudhuri, for the 


Orown. 


JUDGMENT.—The three appellants 
have been convicted under se. 366 and-376, 
Indian Penal Oode, by the unanimous 
verdict of the Jury and sentenced to 
various terms of imprisonment. The only 
point taken in this appeal, and which seems 
tous to be the only point arguable, is that 
the learned Sessions Judge was wrong in 
admitting in evidence under 8. 33 of the Evi- 
dence Act the depositions of prosecution wit- 
ness Tanu Molls,recorded by the Oommitting 
Magistrate. In that deposition Tanu said 


< that an extra judicial confession was made 


“him 


by the second accused Arshad Mandal to 
immediately after the occurrence 
implicating all the other accused. It is 
contended that the prosecution failed to 
make out grounds which would make the 
evidence of this witness before the Commit- 
ting Magistrate admissible in evidence. In 
the charge the learned Judgesays that the 
evidence of this witness was admitted as he 
was not available. In ths order sheet under 
order dated the 20th February, 1930, itis 
recorded “the depositions of prosecution wit- 
ness Tanu Molla before the Committing 
Court read over and putin by the prosecu- 
tion (after -objection by-the- defence),” The 
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learned Judge has not either in theorder- 
sheet or in the charge discussed the circum- 
stances under which the deposition was 
admitted. But on a reference to the 
depositions it appears that the P. 
W. No. 28 the Sub-Inspector of Police, 
who was apparently in charge of the case 
was asked as to this witness and he said this: 
‘Since the completion of inquiry by Magie- 
trate—even before that from 8th February, 
1930, witness Tanu is absconding. I searched 
for him on several occassions—personally 
could not find him.” This evidence, in 
our opinion, is sufficient to meet the re- 
quirements of law. Section 33 of the Bvi- 
dence Act provides that evidence given by 
a witness in a judicial proceeding may be 
proved, provided certain conditions are 
fulfilled, when the witness is dead or cannot 
be found, or is incapable of giving evidence, 
or is kept out of the way by the adverse 
pariy, or if his presence cannot be obtained 
withoutanamount of delay or expense 
which under the circumstances of the case 
the Court considers unreasonable. The 
evidence in this case shows that the accused 
Arshad Mandal is the brother in-law of 
Tanu’s son. There isthe evidence of the 
Sub-Inspector that in spite of his endeavoar 
he was unable to trace this witness, There 
is another fact which may be taken into 
consideration in this connection. Tanu was 
examined twice in the Committing Magis- 
trate’s Court once on the 3rd September, 


` 1929, and again on the 4th November, 1928. 


On both these occasions personal recog- 
nizance was taken from him for his 
appearance whencalled upon, but inspite 
of this the witness did not appear in the 
Sessions Court. This confirms the evi- 
dence of the Sub-Inspector that the wit- 
ness Tanu was absconding. The matter, 
therefore, comes within the words “cannot 
be found,’ or ‘is kept out.of the way by 
the adverse party” ins. 33 of the Evidence 
Act Thedeposition was, therefore, rightly 
admitted by the learned Judge, In this 


- charge to the Jury the learned Judge 


directed the Jury very properly to use the 
evidence only as against the accused 
Arshad but not against any other accused 
persons. This ground accordingly tails 
and the appeal is dismissed. 

A Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Oiviu RULE No. 162 oF 1930. 
July 15, 1930. 

Present: —Justice Sir Zahhadur Rahim Zahid 
Subrawardy, KT., and Mr. Justice Costello. 
SURENDRA NARAYAN AND OTHERS 
— PeTITIONERB 


versus 
NOTAN BEHARY MONDAL AND 


ANOTHER-— OPPOSITE PARTY. 

Bengal Tenancy Act (VIII of 1885), s. 26-D andF, 
—Transferee of tenancy—Deposit of transfer fee— 
Proceedings under s. 26-F—Right of transfer to raise 
question of nature of tenancy. 

Where the transferee of a tenancy deposited the 
landlord’s transfer fee payable under s. 26-D, Bengal 
Tenancy Act,and thelandlord on getting notice of 
the transfer started proceedings under s. 26-F of the 
Act for transfer of the tenancy to himself: 

Held, that the transferee could not raise the ques- 
tion of the nature of the tenancy and was precluded 
from contending that what he had purchased was not 
an occupancy holding governed by s. 26, but a moka- 
rari tenancy. 

Civil rule against an order of the Munsif, 
Kandi, dated the 23rd December, 1929, 

Messrs. Chandra Sekhar Sen and Dipten- 
dra Mohan Ghose, for the Petitioners. 

Mr. Gopendra Nath Das, for the Opposite 


Party. 


dU DGMENT.—The opposite party pur- 
chased on the 2nd May, 1929, an occupancy 
holding from one Radha Sundar Ghose. 
On the 6th May, 1929, he deposited with the 
Oollector Rs. $2as the landlords’ fee under 
s,26-D of the new Bengal Tenancy Act. 
The petitioner after getting notice of the 
transfer spplied for re-transfer of the holding 
under s..26-F ofthe Act after depositing 
the price of the holding along with the com- 
pensation at the rate of 1U per cent. At 
the hearing of the proceeding thus started 
before the Munsif at Kandi in the Dis- 
trict of Murehidabad the opposite party 
appeared and alleged that the holding 
which he had purchased from Radha Sunder 
Ghose was not an occupancy holding but 
a mokarari tenancy. Thelearned Munsif 
tried the question as to whether it was an 
occupancy holding or a mokarari tenancy 
and he decided the question against the 
petitioner. This Rule was obtained on the 
ground that under s. 26-F he should not 
have entered into the question of the nature 
of the tenancy, Without laying down any 
general rule of law in this matter it seems 
to us that the Rule should be made absolute 
on the ground that the opposite party was 
precluded from raising the question of 
the nature of the tenancy at that stage. He 
purchased the tenancy purporting to be 
an occupancy holding as appears from the 
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deposit of the landlords’ transfer fee under 
s.26-D. The proceeding -came before the 
Court as initiated by the opposite party 
which gave a chance to the landlord to 
exercise his right of re-purchase under 
s. 26-F. We accordingly make the Rule 
absolute, set aside the order of the Oourt ' 
belowand direct it to proceed according 
to law. If the opposite party so desires he 
may take such steps as he is entitled to 
do under. the law. for .the relief he seeks 
before the Munsif. The Rule is thus 
made absolute with costs—one gold 
mohur. ; 24 
A. Rule made absolute. 


CALCUTTA HIGH COURT. 
CIVIL APPEAL No. 431 oF 1928. 
June 16, 1930 
‘Present:—Mr. Justice Mukerji and 
Mr Justice Mitter. 
SADAFAL KANU—OBJEOTOR— 
APPELLANT 
VETSUS ; 
GADARI HAJAM— PETITIONER — 
RESPONDENT. ; 

Succession Act (XXXIX of 1925), s. 288—Omission - 
to serve citation on person entitled to special citation— 
Right to have Will proved again—Validity of proceed- 
ings—Knowledge of proceedings, effect of—Third 
party's right to object. 

lfa person is entitled to special citation and such 
citation has not been served on him, the absence of 
such special citation would not, of itself, be sufficient 
toentitle him torequirea Will to be proved in his 
presence after it has once been proved in solemn form, 
if he was aware of the proceedings. [p. 858, col, 2.] 

Nistarinz v. Sarasati (1), referred to. 

An objector to the grant of Probate cannot merely 
rely upon the fact that a citation to a third person 
entitled to it had not been issued. To succeed, he 
must show something which could entitle the Court 
to hold that the proceedings were defective in sub- 
stance or have resulted in any prejudice to anybody. 
[ibid.] 

Appeal from the original decree of the 
District Judge, Cachar, dated the 13th 
August, 1:28. 

Messrs. Hemendra Kumar Das and Charu 
Chandra Chaudhuri, for the Appellant, 

JUDGMENT.—This appeal has been 
preferred by an objector to an application 
for Probate wko was unsuccessful in the 
Court below. The Probate:applied for was 
in respect of a Will said to have been 
executed by one Polak Mistri Lohar on the 
lith October, 1927. The Will is asimple 
one in which it is stated that one Godari- 
Hajam, the applicant for Probate who was: 
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a son. born of -the womb of the testator's 
mistress is appointed executor. By the 
Will the testator provided that after his 


‘death the said Godari Hajam would be 


entitled to take Probate without any: 
security and would pay off his debts by 
selling some portions of. the immoveable 
properties left by him and wovld earry 
out his other directions. The Will pro- 


vided that the testator’s mistress Nanki 


Hajam would enjoy during her life-time 
all the moveable and immoveable pro- 
perties that would be left after payment 
of ‘the testator’s debts. It further: pro- 
vided that on Nanki’s death Godari, and 


+, if he was not alive his cons would take 
the properties absolutely. 


The learned 
District Judge held that the objector had 
no.interest sufficient to give bim a locus 
standi to object to the proceedings. He 
held also on the merits that the Will was 
proved and that it had been duly and 
regularly executed by the testator. On both 
these grounds the learned District Judge 
overruled the objector’s contention and 
granted Probate of the Will to the petition- 
er. 

The appellant contends that in the view 
which the learned District Judge took both 
on the question of his locus standi as also 
as regards the merits of his contention to 
the effect that the Will was a forgery and 
had not been duly executed or attested 
the learned Judge was wrong so far as the 
first of these matters is concerned the 
objectors porition seems tobe this. He 
executed a kobala in favour of the testator 
in respect ofa certain share in come of the 
lands which must now be taken as covered 
by the testator’s Will as being properties 
belonging to the testator. He states that 
the testator promised to defray his expenses 
in connection with a certain suit of his 
that was pending at the time as between 
himself and some other persons and on 
that condition the conveyance was exo- 
cuted by bim in favour of the testator. He 
further states that although he did so, he 
received no money from the testator. His 
case further is that although consideration 
did not pass and possession in respect of 
the conveyed lands remained with him, the 
testator obtained mutation of his own name in 
the Collector’s records in respect of the pro- 
perties so transferred,'in thees circumstances, 
he claims to have an interest sufficient to 
give him alocus standi within the meaning 
of s. 283 of the Indian Successions Act. The 
learned --District:-Judge has overruled this 


contention of the objector. It has been urged. 
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before ue. that in the view that the learned 
Judge has taken of this matter he is in 
error. We are inclined at present advised, 
to agree with the learned District Judge 
in the view that he has taken so far as 
this matter is concerned. But we do not 
desire to pronounce any definite opinion on 
the question, because, in our opinion, it 
isnot necessary forthe purposes of the 
present appeal to do so. We have heard 
the arguments that have been advanced 
on behalf of the appellant as regards the 
merite of the case and inasmuch as we 
agres with the learned District Judge in 
the view that he has taken as regerds the 
meritsas well, we do not feel called upon 
to express any decided opinion on the 
question of the appellant's locus standi So 
far asthe merits are concerned it seems to 
us clear upon the evidence that has been 
adduced on behalf of the parties in this 
ease that the Will or, at least, the first 
three paragraphs of it must be taken to 
have been duly executed by the testator 
and attested by the witnesses. There is 
some title dispute with regard to the last 
paragraph, however, which contains an 
explanation as to why in addition to the 
testator’s signature there also appears a 
thumb-impression of the testator upon 
the Will. This portion is stated by one 
of the witnesses to have been written after 
the testator kad put down his signature as 
well ashis thumb impression onthe Will 
and before the witnesses attested the Will. 
Bə thatasitmey.so far as the material 
portions of the Will is concerned it must 
be, as wehave already pointed out, taken 
to have been duly executed and attested, 
Tho Will itself is a perfectly natural one. 
The testator was living apart from his 
family and with a mistress by whom he 
had a son and the properties that he had be 
intended, should be enjoyed by the mistress 
so long as she was alive and the son would 
act as executor by paying off his debts by 
the sale of a portion of the properties and 
when the mistress would die the son would 
take the properties absolutely, and if he 
was not alive then his sons would doso. 
The real ground upon which the validity of 
the grant has been questioned relates to 
an omission on the part of the respondent 
to have citation issued upon a certain per- 
son by the name of Khublal Misiri who 
is said to have been a first cousin of the 
testator and who in the event of intestacy, 
would have been one of his heirs, Khublal 
Mistri, as appears upon the papers, lives at 
Arah, a long way off from the District of 
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Qachar from which this case comes. On 
the lat February, 1928, the objector in hie 
petition of objection made a statement that 
the proceedings could not go on according 
to law without notice have been served 
upon Khublal Mistri. Some time later, 
the respondent made an ‘application on the 
12th March, 1928, in which he stated he had 
not been able to serve notice upon Khubial, 
he being at that time in the District of 
Arah and he prayed for time to unable him 
to have the notice upon the said Khublal 
Mistri properly served. No further action, 
however, appears to have been taken either 
by the Court or by the respondent to have 
the notice served ‘upon Khubial and 
eventually, as far as can be gathered from 
the record the question ofservice of notice 
upon him was altogether lost sight of and 
the proceedings were had, the only contest: 
ent being the appellant who cross: examined 
the applicant's witnesses and also adduced 
evidence in support of his own case. It 
hes been urged on behalf of the appellant 
that by reason of the omission to have cita- 
tion issued and served upon the said Khub- 
lal Mistri the grant of Probate has been 
irregular and that for that reason the Will 
should be set aside and the case ordered 
to be re-heard on notice to the said Khub- 
lal Mistri. It has been contended that a 
ground which would ‘be sufficient for 
revocation of a Probate would ordinarily be 
sufficient to invalidate a grant and that 
inasmuch asif Khublal Mistri had come 
forward and alleged that he being a person 
who would be the heir to the testator in 
the event of intestacy, was entitled to 
special citation and had not been so cited, 
the Court would have been justified in 
revoking the grant and ordering the pro- 
ceedings to be taken in his presence, there- 
fore, upon the circumstances to which refer- 
ence has already been made, the proper 
course for this Court to adopt would be to 
get aside the decision of the learned District 
Judge and to direct that the proceedings 
be re opened and then gone on with upon 
notice being served upon Khublal. Now it 
need not be disputed for the purpose of 
the present appeal that if it is established 
in any particular case that the proceedings 
which resulted in the grant have been de- 
fective in substance the grant may be set 
aside and the case re-opened and re-heard, 
It may also be conceded that it is obligatory 
upon the Court when it is brought to its 
notice that there is a person entitled to 
special citation toissue such citation and 
further that it is the bounden duty of a pro- 
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pounder to have special citation served on 
aperson who under the law is entitled 
thereto at the same time, However, even in 
the case of revocation of a P obate the 
Court has certain amount of discretion either 
to act or not to act under the powers which 
the law confers on itto revoke a grant. If 
a person is entitled to special citation and 
such citation has not been served on him, 
the absence of such special citation would 
not of itself be sufficient to entitle him to 
requirea Will to be proved in his presence 
after it has once been proved in solemn 
form, if he was aware of the proceedings 
(Nistarini v. Sarasati (1)|. Of course, if 
Khublal Mistry applies in the present case 
for revocation of the Probate on the ground 
of non-citation, it would be for the respond- 
ent in order toresist.the application for 
revocation to show that notwithstanding 
such non-citation Khbublal Mistry was 
aware of the proceedings, In the 
present case, however, when the appel- 
lant himself had contested the proceedings 
he must shcw.that if Khublal Mistry had 
been cited, he would have contested the 
grant and would have done something 
which he himself has nok been able to do. 
The discretion which a Court has.in this res- 
pect cannot beexercised in appellant’sfavour 
unless he shows something more than mere 
citation of Khublal Mistry. In our opinion 
the appellant ‘has not made out any such 
case as would entitle this Court on appeal 
to set aside the decision of the Court below 
passed especially because Khublal himself 
willalways have his remedy, namely, that 
if he was not aware of the proceedings 
and has been prejudiced by reason of the 
proceedings having been held in his 
absence, he would be able tocome forward 
and apply for revocation of the Probate. 

Weare of opinion that all that the ap- 
pellant hasshown is that there has been no 
citation on Khubalal and without anything 
further being shown which would entitle 
the Court to hold that the proceedings 
were defective in substance on have re- 
sulted in any prejudice to anybody, it is 
not possible, nor would it be right, for us 
to interfere with the decision of the Oourt 
below. ; 

The result is that, in our opinion, the 
order appealed from is correct and that 
the appeal should, therefore, be dismissed. 
There has been no appearence on behalf 
of the respondent and there will be no 
order as to costs. - 

A. Appeal dismissed, 

(1) 18-0. .45, . l 
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. ` CALCUTTA HIGH COURT. 
GOVERNMENT OnIminaL ÅPPEAL No, 4 
oF 1930. 

; November, 12, 1930. 

Present :—Mr. Justice Lort- Williams and 
Mr. Justice 8. K. Ghose. 
SUPERINTENDENT anp REMEM- 
BRANCER or LEGAL AFFAIRS, 

f BENGAL— APPELLANT 
; versus 
HARAKALI BISWAS AND 0OTHERS— 
RESPONDENTS. 

Bengal Embankment Act (II of 1882), ss. 6, 80— 
Provision as to publication of notice, whether direc- 
tory or mandatory. 

The provisions ofthe latter part of s. 6 and s. 80, 
‘Bengal Embankment Act, for publication of the noti- 
fication are merely directory and not mandatory. 

. A Magistrate acquitted a person charged under 

s. 76-B ofthe Bengal Embankment Act without 
coming to any conclusion as to whether the accused 
had infact, addedto or erected an embankment on 
the ground: that the accused could not be convicted 
inasmuch as the notification under s. 6 had not:been 
published inthe modeprescribed by the latter part 
of that section ands. 80 of the Act. It appeared, 
however, that a specific notice had beenserved on 
the accused and they had been asked to remove the 
embankment and that it was notthe first time that 
they had built the embankment nor the first time 
that it had been removed by order of the Govern- 
ment ; 

Held, that the omission to publish the notification 
was immateral in the circumstances and the Magis- 
trate should have decided the question whether the 
accused infact committed the offence alleged against 
them under s. 76-B. 

Lakshmi Kanta Hazra v. Emperor (1) and Govar- 
dhan Sinha v.Queen-Empress (2), not followed. 


ed, 
Government criminal appeal from an 
order of the Sub-Divisional Magistrate, 
Alipore, dated lst March, 1930, 

Messrs. Prabadh Chandra Chatterjee and 
Nirmal Chandra Ohakrabarti, for the 
Crown. 


JUDGMENT.—This is an appeal by 
the Local Government against an order of 
acquittal made by the learned Sub-Divi- 
sional Magistrate of 24-Parganas. 
atcused were charged under s. 76-B of 
the Bengal Embankment Act, II of 1882, 
the evidence being that they had erected, 
or added to an existing embankment, in 
an area covered by a rotification under s. 6 
of the Act, The. learned Magistrate did 
not decide whether the accused had in 
fact so erected or added to such an em- 
bankment, because he came to the conclu- 
sion that the accused could not be con- 
victed under the section, because the 
notification which under s. 6 has to be made 
in the Oalcutta Gazette had. not been 
published in the mode prescribed by the 
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latter part of that section and s. 80 of the 
Act. Specific notice had, in fact, been served 
upon the accused as appears in Ex, 2 
and they had been told to remove the 
embankment. Further, it appears that 
this was not the first time that they had 
built the embankment nor the first time 
that it had been removed by order of the 
Government. In our opinion this case ig 
covered by the decision of Richardson and 
‘Shamsul Huda, JJ., in the case of 
Lakshmi Kanta Hazra v. Emperor (1) 
with which decision we agree. The 
provision of the latter part of s. 6 
and s. 80 for publication of the notification 
are merely directory and not mandatory. 
It is true that the decision of Mitterand 
Morris, JJ., in Govardhan Sinha v. Queen- 
Emperess (2) is in favour of the view 
expressed on behalf of the accused. But 
that decision, in so far as it dealt with 
another point under the Act, has been 
overruled by the decision in Ajodhya Nath 
Kocla v. Raj Krista Bar (3) and we are 
not disposed to follow it, in so far as it 
deals with the point raised in the present 
case, 


The result is that the order of acquittal 
must be set aside and case sent back to 
the learned Magistrate for further enquiry, 
whether theaccused in fact committed the 
offence alleged against them under s. 76-B. 
Tf he comes to the conclusion that they 
have committed that offence then it will 
be his duty to convict them in spite of 
the fact that the provisions in the latter 
part of s.6 and in s, 8@ have not been com- 
plied with. 


A. Order of acquittal set aside. 
i Case sent back, 


(1) 50 Ind. Oas. 669; 46 O. 825;23 0. W. N.572; 29 
0, L. J. 328; 20 Or. L. J; 333, 

(2) 110. 570. , 

(3) 30 O. 481; TO. W. N. 284 
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. CALCUTTA HIGH COURT. 
Oivit APPRBAL No. 193. oF 1930. 
z December 22, 1930, : 
Present :—Mr. Justice Mukerji and - 
Mr Justice Guha. : - 
RAM NATH RAI—PETITIONSR 
—APPELLANT, 
VETSUS - 
. . HARENDRA KUMAR.RAI— 
` OPPOSITE PARTY— RESPONDENT, 
Limitation Act (IX of 1908), Sch. I, Arts. 182, Expl. 
I, paras. I and II—Final decree in partition suit 
allotting separate properties to sharers, whether joint 
decree—A pplication for execution by one party, whether 
saves limitation for the other. 


A final decree in a partition suit, in so far as:it pro- f 


vides for separate allotments in, favour of the different 
parties cannot be regarded as a joint deeree within 
the meaning of para II of Expl. I of Art. 182 of the 
Limitation ‘Act, but isadecree ‘passed severally in 
favour of more persons than one, distinguishing por- 
tions of the subject-matter as payable or deliverable 
to each’ within para. lof the Explanation and an 


application for execution ‘of such a decree by one: 


party cannot, therefore, save limitation as regards 
the other. (p. 861, col. 21 j 

Sheikh Khoorshed Hossein v. Numbee Fatima (1) 
Mohun Chunder Kurmaka v. Mohesh Chunder (2), 
Ramasami Aiyangarv. Narayana Aiyangar (9) ‘and 
Vasudeva Muthu Shastry v. Vittal Shastry (10), dis- 
tin gushed. 


Appeal against -an order of the District. 
Judge, Dacca, dated the 3rd January, 
1980. . 

Messrs. Prakash Chandra Pakrashi, 
and Birendra Nath Ghose, for the Appellant. 

Mr. Surajit Chandra Lahiri, tor the 
Respondent., i 


JUDGMENT.—Some of the co-sharer- 
defendants in a partition suit in which a 
final decree was pass2d under which they 
obtained an allotment, there having been 


a separate allotmentin respect of each of the _ 


other sets of- cosharers of whom the 
plaintiffa were one, applied for possession 
of “their allotment.’ iù .execution of : the 
decree. The decree was» passed in -1916 


and there was an amendment. of if in. 


1918, but with that ‘aré not ‘concerned. 
The plaintifs applied for and obtained 
delivery of possession of their allotment 
in 1928, On 2ist August, 1929, the present 
application for execution was filed. Objec- 
tion was taken on the ground of limita- 
tion. It was overruled by the Munsif, 
but has been upheld by the District 
Judge. The applications for execution 
have then preferred this appeal. 

The Munsif held that the application 
of the plaintiff decree-holders saved limita- 
tion. He relied upon the decision of this 
Court in Sheikh Khoorshed Hossein v, 
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Numbee ‘Fatima.(1) and Mohun tase ol ; 

e 
District Judge has held that the decree 
having specified portions of the subject- 
matter. deliverable to each party or group | 
of parties an application by one party or 
group does not benefit the others within 
the meaning of the Explanation to Art. 
182 of Sch. I to the Limitation Act. 

In the case of Sheikh Khoorshed Hossein 
v. Numbee Fatima (2) the decree concern- 


‘ed was a decree of 1871, and there were 


only two sharers parties .to the. decree, 
It is possible to understand that decision 
as being based upon. the conclusion 
of the learned Judges that it was impos- 
sible to hold that: in a case: like- that: 
execution proceedings taken either by one 
share holder‘or by the other were any- 
thing but proceedings. on account of both : 
the -share-holders. The learned Judge - 
observed: “The necessary result of these 
proceedings was to divideoff the shareof . 
thé. defendant, and while this was going - 
on at the -instances of the plaintiff. it 
would have been merely superfluous for 
the defendant. to have putit an applica: 
tion to have the same thing done at her 
instance,” These remarks also. applied to 
the decree of 1877 which formed the. 
subject-maiter of the decision in the case - 
of Mohun Chunder Kurmakar v. Mohesh 
Chunder (2). In that:case also there were. 


_two sets. of co-sharers, one set entitled to 


one- thirdand the otherto the remainingtwo- , 
thirdsand after the former set had obtained *-’ 
their one-third partitioned off the later. set 
came in and made an application to have 
possession oftheir two-thirds and in connec- 
tion with the latter application the ques-° 
tion of~ limitation arose. Such a decree 
was held to be a joint decree within 
the..meaning of Art. 179 of Sch. II to the. 
Both these cases, 
again . were cases relating to what now 
stands for a preliminary decree, making 
joint declarations of the rights of the , 
parties in the subject-matter of the suit. 
The character of those decrees was describ- 
ed inthe judgment in the case of Sheikh 
Khoorshed Hossein v. Numbee Fatima (1) in 
these words “A decree for partition is not 
like a decree for money or for the delivery 
of specific property, which is only in 
favour of the plaintiff in the suit. It is 
@ joint declaration of the rights of persons 
interested in property of which .partition 


(1) 3 0. 551; 20. L. R. 187, -- 
905686. > 
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is sought and having been so made, it is 
. unnecessary for’ these persons who iare 
defendants in the suit -to come forward 


¿nd institute a new suit to” have the same’ 


rights declared under a second order 
made. It must be taken that a decree in 
such suits is a decree, when properly 
drawn up, in favour of each share-holder 
having a distinct share.” It is not clear 
why this decision was dissented from in 
the case of Hikmit Aliv. Wali-un-nissa 
(3). But as in that case the facts were 
entirely different, it is not necessary to 
.examine the decision any further, The 
description of a decrae for partition, 


when properly drawn up, as amounting’ 


to ajoint declaration had been approved 
in the. case of Dost Muhammad Khan v. 
Said Begam (4), Parshotam Rao Tantia v, 
Radhabai (5), Assan v, Pathumma (6) and 
Aisha Baiv. Abdullah (7) but in none of 
these cases any question of limitation 
arnee. 


In the cassof Jaddi Subrayya v. Ramrao. 


(8) which wes not the case of partition 
decree but 
limitation arose, Mohun Chunder Kurma- 
kar v. Mohesh Chunder (2) was referred to 
and distinguished with the observation 
that “the decree here is not like a par- 
tition decree which though not in terms 


joint, .enures equally for the penny oh 
n 

the question of limitation, it appears, the. 

decision in Sheikh Khoorshed Hossein v,, 


the defendant and of the plaintiff”. 


Numbee Fatima (1) has been followed in 


two cases reported as Ramasami Aiyangar’ 


v. Narayana Aiyangaor (D and Vasudeva 
Muthu Shastry v, Vittlal Shastry (10). Of 
these two decisions the one at page. 327* 
was the caseof a decree made under the 
Code of 1882 and was one declaring the 
rights of the plaintiffs and of the different 
defendants to one share each, to be as- 
certained thereafter, 
nature of the decree in the case at page 
456* does not appear from the report, 
.Oldfield, J., was a party tothe decision in 


both these cases and he disposed of the 


a 12 A. 506; A, W. N. (1890) 128, 
4) 20 A. 81; A. W.N. (1897) 199. 
(5) 6 Ind, Oas. 692; 32'A, 489-7 A.L. J. 451. 
(6) 22 M. 494; 9 M. L. J. 37, 
(7)31 B. 271. 
(8) 22 B. 998. 
(9) 65 Ind. Cas. 990; ‘A. I. R. 1992 Mad. 327; 42 M. L. 
J. 94; 14 D. W. 498: 
(10) 70 Ind. Cas. 296; A. I. R 1922 Mad. 456: 16 L. 
Wy 202; (1922) M. W. N.518; 43 M. L. J. 379; 31 M. L. 


*Pages of A. L R. 1922 Mad — Bd] 
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question with these words: “No instance 
in which the contrary view has been acted 
on has been shown. The question is cne 
of limitation and, therefore, of procedure, 
and the course of authority must be the 
decisive consideration”. 

In our judgment, after the introduction 
of the distinctioa between a preliminary 
and a final decree as emphasized by the 
provisions of the Oode of 1808, itis impos- 
sible to contend that the final decree in go 
far as it may provide for separate allot- 
ments in favour of the different parties 
to a partition suit can, in any view, be 
regarded as a joint decree within the 
meaning of the second paragraph of Ex- 
planation I of Art. 182 of Sch. I to the 
Limitation Act. It is impossible, in our 
opinion, to take such adecree out of the 
words of the first paregraph of the Ex- 
planation. “Where the decree or order 
has been passed severally in favour of 
more persons than one, distinguishing 
portions of the subject-matter as pay- 
able or deliverable to each.” We according- 
ly think that the Judge balow was right 
in holding that the application for ex- 
ecution was not saved by the pleintiffe’ 
application of 1928. 

The appeal must be dismissed, but we will 
make no order as to costs, 

A Appeal dismissed: 


CALCUTTA HIGH COURT. 
O1vin Appears Nos, 2828 oF 1928 anp 479 
oF 1929, 

January 20, 1931. 

Present :—Mr, Justice Makerji, 

HARI PADA ROY CHOUDHURY 
—APPELLANT 
vETSUS 
Tse OHAIRMAN or Tar MUNIOIPAL 
OOMMISSIONERS or HOWRAH 
AND OTHERS— RESPONDENTS. 

Calcutta Municipal Act (III of 1928), s. 205, appli- 
cability of, to Howrah—Bengal General Clauses det (I 
of 1899), s. 25, effect and meaning of. 

Section 205 of the Calcutta Municipal Act does not 
apply to Howrah. [p. 862, col. 2.] 

Section 25 of the Bengal General Clauses Act, does 
not authorise a re-adjustment of the contents of a 
notification issued under s. 641 of Act IJI of 1889, 
so as to substitute for s. 228 ofthe Calcutta Munici- 
pal Act (III of1899), together with the modification 
which formed the subject-matter of that notification 
the provision obtained in s. 205 of the Calcutta M uni 


- 862 
cipal Act of 1923. What s. 25 means is that the 
notification under the repealed - Act remains intact 
and attaches to the new Act as having been made 
under that particular provision of the new Act which 
is a re-enactment of the old one under which the 
notification was issued. [p. 863, col. 1.j 

Appeals against the decrees of the 
Sub-Judge, second Court, Hooghly “at 
Howrah, dated the 31st July, 1928. 

Mr. Bijan Kumar Mukherjee, for the Ap- 
pellant. 

” Messrs. Manmatha Nath Roy and Surya 
Kumar Aich, for the Respondents. 

JUDGMENT.—These two appeals 
have arisen out of two suits which the 
respondent the Chairman of Municipal 
Commissioners of Howrah instituted against’ 
the appellant and others as defendants for 
realisation of arrears of Municipal taxes 
due on a holding situated within the limits 
ofthe Howrah Municipality by a declara- 
tion that the said arrears from a charge on 
the holding and by enforcement of the said 
charge. The suits were decreed by the’ 
Munsif.and appeals from that decision 
preferred by the present appellant have 
been dismissed by the Subordinate Judge. 
From the last mentioned decrees defendant 
No.1 in these suits has preferred ` the 
appeals. é f rere 
The decrees of the Munsif which have 
- ‘been affirmed on appeal by the Subordinate 
Judge run in thesé words: “The suit be 
decreed..........-...... Tho defendants ` shall 
pay the decretal amount within 30 
days, in default the same ehall be realised 
. by sale of the land and buildings in the 
holding in suit, and all moveables found 
therein and belonging to the assessees 
whose names appear in. the assessment 
registers of the plaintif Municipality.” It 
is obvious thatthe wording of the decrees 
follows the language of s. 205 of. the 
Calcutta Municipal Act (Bengal Act II of 
1923). The question in these appeals is 
whether this section applies to Howrah. 

The Calcutta Municipal (Act. TIL of 1899: 
primarily applied to Oalcutta. But by a 
Notification of 1908 which will be presently 
set out, issued under s. 641 of that Act, 
some of its provisions with certain. altera-- 
tions were extended to the town of Howrah. 
-One of these provisions was 8. 228 of that 
Act, which corresponds to s. 205 of the 
Calcutta Municipal Act (Bengal Act ITI) of 
1923, Section 1, sub-s. .(2) of the Act of 
1923 provides that “except as 18 hereinafter 
otherwise expressly provided it applies only 
to Ualcutts.” Section 2 of the Act of 1923 
repeals the earlier Act of 1899. Section 540 
ofthe Act of 1923 reserves in the Local _ 
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Government the power to determine and 
declare ‘by notification their intention to 
extend to the Municipality of Howrab or +o 
any other Municipality in the ‘neighbourhood 
of Oalcutta or to any part theraof, subject 
to the modifications and restrictions, if any, 
specified in such notification all or any 
portions of this Act which do not already 
apply thereto. Section 521 of the Aci gives 
the Local Government ‘power to extend by 
notification the said portions after consider- 
ing the objections that may be preferred on 
the notification as to the intention to extend 
having been issued under s. 540. It’ is 
conceded that no such notifications have 
yet been issued. It may be stated here that 
ss 540 and 541 of the Act of 1923 correspond 
respectively to ss. 640 and 641 of the Act 
of 1899, the difference being that’ while in 
the Act of 1899 power was reserved in the 
Local Government to extend that Act to 
Howrah only or to any part ‘thereof,in the 
Act of 1923, power is given to extend the 
Act also to any other Municipality in the 
neighbourhood of Oalcutta or any part 
thereof, a 

Now. the question which arises in 
the case was hardly considered by the 
Munsif with any degree of seriousness. 
The Munsif's reasoning seems to be that by 
the repeal of the Act of 1899 by the Act of 
1923, the provisions of the Bengal Municipal 
Act (being Act III of 1884) which had 
ceased to apply to Howrah, by reason of the 
notification of 1908, were revived and again 
came to be inforcethére. He wasevidently 
under the impression that there is- in the 
Bengal Municipal Act some provision under 
which the tax could be treated asa charge. 
on the holding. I ‘have not been shown 
any such provision and the respondents 
have not relied before me on the Munsit’s 
view, It would seem that under the Bengal 
Manicipal Act the arrears have to be 
realised by distress (vide ss. 121 and 122), 

The Subordinate Judge has held that “by 
virtue of the provision of s. 25 of the Bengal 
General Olauses Act (I of 1899) the Govern- 
ment Notification extending’ the operation 
of 8.228 of the Oalcutta Manicipal Act of 
1899 to the Howrah Municipality continues 
in force and be deemed to have been issued 
under the provisions so re-enacted, as the 
provisions of s, 228 are not inconsistent with 
the provision of s. 205 of the new Oalcutta 
Municipal Act of 1923 and it is not 
superseded by any Government Notification 


- issued under ‘the ‘provision so re-enacted”. 


In my. opinion s.25 of the Bengal General 
Clauses Act does not assist the respondents, 


181 í. O. 1981 


Notification that was issued under the 


_ Galeutta Municipal Act of 1899 will be 


found in the Oaleutta Gazette of the }5th. 
January, 1203, Part 1-B, pages 4and5. The 
relevant portion of it runs thus:— 

No. &l-M.—The 13th January 1208.—In 
exercise of the powers conferred by s. 641, 
subs. (2) of the Oaslcutta Municipal Act of 
1899. The Lieutenant-Governor is pleased 
to extend to the town of Howrah the por- 
tions of that Act which are set forth in the 
annexure to this notification, subject to the 
modification and restrictions shown in. 
antique type in that annexure, 


ANNEXURE. Š 
Portions of the Oalcutta Municipal Act, 
1899, extended to Howrah with modification 
and restrictions shown in antique type. 
$ * x% * * 


228. Any rate or fee due to the Mu- 
The rate orfee Nicipal Commissioner 
to be a first in respect of any building or 
charge on pre- land shall, subject to the prior 
muses. payment of theland revenue, 
ifany,dueto the Government thereupon, 


- bea first charge upon the said building 


or land upon the moveable property, if 
any, found within or upon such building 
or land and belonging to the person liable 
for such rate or fee, 

Section 25 of the Bengal General Olauses 
Act, in my opinion, means that if a notifica- 
tion was issued under a repealed enactment 
it would be deemed to have been issued 
under the corresponding re-enacted provi- 
sions, until or unless it is superseded. 
Applying this section to the present case 
the Notification of 1908 issued under s, 641 
of the Act of 1¢99 will be deemed as having 
heen issued under s. 541 of the Actof 1923.- 
But the whole of the Act of 1899 having 
been repealed s. 288 of that Act has also 
been repealed. Itis not asif s.25o0f the 
Bengal eneral Olauses Act will authorise 
a re-adjustment. of.the contents of the 
notification so as to substitute for s. 228 of 
the Act together with the modification 
which formed the subject-matter of that 
notificatiun the provision contained in 
8. 205 of the Act of 1923. Whats, 25 means 
is that the notification under the repealed 
Act remains in tact and attaches to the new 
Act as having been made under that 
particular provision of the new Act which 
is a re-enactment of the old one under 
which the notification was issued. I have 
been asked on behalf of the respondents 
to treat the notification as prescribinga 
Tule, worded in the language of s. 228 of the 
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old Actand not extending the section itse ° 
and to hold that the same rule should nn 
be regarded as prescribed by a notificatioe 
under s, 541 of the new Act. But th- 
answer to this argument is thatthe provi 
sion unless it isa part of the Act will have 
no statutory force; and treated as a rule, it 
will be wholly ultra vires. 


' For these reasons I am of opinion that 
the decree in so far as it declares a 
charge and provides for the enforcement 
thereof cannot be supported. The appeals 
are allowed and the decisions of the Oourt 
of Appeal below being reversed it is ordered 
that simple decree for money in respect of 
the amount of arrears decreed by the Munsif 
be passed. I should state here that the 
appellant has not said anything to contest 
such a decree; if the Bengal Municipal Act 
applies to the case such a decree would be 
wholly unnecessary, the Oommissioners 
themselves having the power to realise the 
arrears by distress. 


The appellant will have his costs in these 
two appeals against the plaintiffs-respond- 
ents in this Court and in the Court of Appeal 
below. 


Leave is granted to the plaintiffs-respond- 
ents to prefer appeals under the Letters 
Patent from this decision. 


A. Order accordingly. 


CALCUTTA HIGH COURT. 
Oivi} Revision No. 35 oF 1930, 
June 17, 1:30. 

Present :—Mr. Justice Patterson, 
ABDUL SOBHAN KHAN—Patirtonzeer 
VETSUS 
SAMASUDDIN AHMED ano oruzrs— 
OppositE PARTIRS 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r.1—Appellate Court—Order allowing withdrawal 
of suit with liberty to bring fresh swit—Omission to 
record reasons—Validity of withdrawal, 

It is essential that an Appellate Court should give 
adequate reasons when granting permission to a 


864 


plaintiff whosé suit has been dismissed, to withdraw 
from such suitorabandon any part of bis claim with 
liberty to bring a fresh suit; andan order granting 
permission to withdraw cannot be upheld where the 
Court grants such permission without applying its 
- mind to the question whether any formal defects 
existed 
.» Subasini v. Ashutosh 
Chundar (2) and Ram 
relied on. 
Civil revision from an order of the Ad- 
ditional Sub-Judge, Mymensingh, dated the 


25th May, 1929. 


Mr. Ramendra Chandra Roy, for the 


Petitioner 
Messrs. Gopal Chandra Das and Probhas 


Chandra Chatterjee, for the Opposite Par- 
ties, 


(1), Harshamurthi v. Sarat 
Saran v. Radha Raman (3), 


JUDGMENT.—The order complained 
of purports to be one under. O. XXIII, r. 13, 
Givil Procedure Code, and was passed by 
the learned Additional Subordinate Judge 
of Mymensingh in an appeal from a judg- 
ment of the Munsif of Bajitpur. The order 
ig ccuched in the following terme: 
“Attke hearing of this appeal, tne plaint- 
iff hag prayed for withdrawal of his claim 
in reepect of Plot. No. 3of the suit land with 
permission to bring 8 fresh suit. The other 
pariy objected to the grant of fresh. per- 
mission, but it is clear from the pleadings 
that as there are other formal defects in the 
case the plaintiff is entitled to withdrawal 
of his claim inrespect of plot No. 3 with 
permission to bring a fresh suii. According: 
ly,1 allow the plaintiff to withdraw his 


claim in respect of Plot No.3 with permis-. 


sion to bring afresh suit, ifnot otherwise 
barred. in law.” 
It is contended on behalf of the petitioner 
that this order is without jurisdiction, in- 
. asmuch as it contains no indication of the 
formal defectsreferred to therein, and no 
finding that the suit must fail by reason of 
such formal defects. On behalf of the 
opposiie party it is urged that the suit was, 
in fact, bad for defect of parties and that 
the lower Appellate Oourt would have been 
fully justified in holding that the suit 
must fail by reason of the seid formal 
defects. Is is msintained that the lower 
Appellate Court hed jurisdiction under 
O. XXIII, r. 1 and that this Oourt ought 
not in the present case to interfere as 
ragards the manner in which its discretion 
has been exercised. $ 
In the trial Court an issue was raised as 
regards the alleged defect of parties and 
that issue was definitely decided in favour 
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however, dismissed on the merits, sc fer as 
Plot No.3 was concerned. In the application 
for withdrawal filed before the lower Ap, 
pellate Court the formal defects in consequ- 
ence of which the suit must fail were not 
specified, it being merely stated that there 
were certsin formal defects, including 
non-joinder by reason of which there was 
no chance of success, and from the passage 
in the judgment of the lower Appellate 
Court above it will appear that no findings 
were arrived at as to what the alleged 
formal defects were. In view of the 
absence of such findings itseems tome to 
be reasonably clear, that the lower Appel- 
late Court did not at all apply its mind to 
the questions of whether any formal 
defects existed, and whether the suit must 
fail by reason of auch defects. This being 
gc, the order complained of must, in my 
opinion, be heid to have been without 
jurisdiction, it being essential in all such 
cases that the lower Appellate Court should 
give adequate reasons when granting 
permission to a plaintiff whose suit has 
been dismissed to withdraw from such suit 
or abandon any part of his claim with 
liberty to bring a fresh suit: vide Suba- 
sini v. Ashutosh (1) and Harshamurthi v, 
Sarat Chundar (2). ` Moreover, the suit hav- 
ing been fought out and decided on the 
merits and there being a distinct finding 
by the trial Court that there was no de- 
fect of parties, it would not in any case 
have been open to the lower Appellate 
Court to make the order complained of: vide 
Ram Saran v. Radha Raman (3). 

For the above reseons, the Rule is made 
absolute and the cross-appeal in respect 
of Plot. No. 3 is ordered to be heard and de- 
cided onthe merits. The opposite party 
will pay to the petitioner’ costs in this Court, 
hearing-fee being assessed at two gold 
mohurs. 

A. Rule made absolute. 
Qa Cas. 372; A. LR. 1924 Cal. 751; 39 O.L. 


J. 371. 
(2) 117 Ind. Oas. 864; 32 0. W. N. 1244. 
ae 113 Ind, ‘Cas. 847; A. I, R.1929 Cal, 88; 55 O.. 


of-the plaintiff, - The. plaintif's suit was, .. 


| 


_Pershad his 
- difficulty.in the service of notice on one 
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. ALLAHABAD HIGH COURT. 

OgiminaL Revision No, 673 oF 1930. 
January 23, 1931. 
Present :—Mr. Justice Bennet. 
- EMPEROR turovan DURGA PRASAD— 
APPLICANT 3 
VETSUS 
SHEOOHARAN LAL AND ANOTHEB— 

Pan OPPOSITE PARTY. 

E Copyright Act (III of 1914), s. 24—Prosecution for 
infringement of copyright—Burden of proof of subsist- 
ing copyright—Points to be considered—S. 24, effect 
of. 

Where a person complaining of infringement of his 
copyright produces the book and the certificate of 
registration of the copyright, the burden of proving 
that the portion of the book which had been copied 
by the accused was also contained ina previous book 
published by the accused's father and that the com- 
plainant had, therefore, no subsisting copyright at 
the time of the infringement, is on the defence. [p. 
866, col. 1.3 h 

<. Unders. 24, of the Copyright Act, 1914, a new 
copyright is substituted for the old copyright, provided 
a copyright wasia existence when the Act of 1914 
cameinto force. In the case of a prosecution for al- 
leged infringement of copyright ofa book published 
before 1914 the question to be considered is, therefore, 
not whether the copyright under Act of 1847 was 
subsisting at the timeof infringement, but whether 
it was subsisting when Act III of 1914 came into force 
[p. 866, cols. 1 & 2} : 

Mr. Lakshmi Saran, for the Applicant, 

The Assistant Government-Advocate for 
the Orown. 

Mr. Ambika Prasad, for the Opposite 
Party. 

JUDGMENT.—This is an application 
for revision against an order of acquittal 
of two accused Sheo Oharan Lal and Sri 
brother. There was some 


accused, but eventually notice was servad 
on. Sheo Oharan Lal personally on 8th 
January 1931 and the summons bears an 
endorsement to that effect by him. Sri 
Pershad his brother has been represented 
by learned Oounsel in this Oourt and the 
facts. of the case have been fully laid before 
me. The complainant Durga Prasad son 
of Bholanath brought a complaint in the 
Court of a Magistrate in regard to infringe- 
ment of copyright by the two accused by 
their publication in the year 1920 of a book 
Ex. O. The printing and publication 
of this book is admitted by the accused, 
but they stated that it was composed by 
one Mulu Singh from whom the accused 
had received a manuscript copy. This 
‘book Ex. O is Lakhan’s gauna and it is 
admittedly a portion of a ‘book Ex. A 
published by the complainant in 1910 and 
registered by him in June 1910 as.shown 
by the certificate Ex. B granted under the 
Registration of Books Act (Act XXV of 
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1867) to the complainant Durga Prasad. 


The complainant has shown also Ex.Da 
book published by him in July 1926 which is 
also the story of Lakhan’s gauna and he 
states that in 1920 he had got an earlier 
edition of this book Lakhan’s gauna . 
printed by the printing press of ths accused 
and his suggestion is that the accused 
having obtained his book for printing 
purpose improperly kept the book and 
reproduced it as their own book, There 
appears tobe no doubt whatever that the 
accused did reproduce the book of the 
complainant. But the defence on which the 
accused have relied isthatthe hook of the 
complainant had no longér copyright when 
the accused reproduced it in 1920. For 
this defence the accused relyon the argu- 
ment of the learned Counsel that it was for 
the complainant to show that the story of 
Lakhan’s gauna was not contained in an 
earlier work publisbed by his father 
Bholanath. It is admitted by the com- 
plainant that his father Bholanath com- 
posed the whole book Alkhand and that 
Lakhan'’s gauna is also a composition of 
his father. The learned Counsel for the 
accused relies on a passage in crogs-exami- 
nation of the complainant which is ag 
follows :—“He (my father) wrote one more 
Alkhand before this. It was also published 
and had 34 battles, whereas this has 36 
battles. Iam not sure but it was published 
10-5 years before his death. I don’t know 
if it was registered. I have no copy of it 
and cannot produce any.” Now it will be 
noted that in regard to the work which 
the complainant admits was published by 
his father there is no admission that 
Lakhan’s gauna formed part of that work, 
On the contrary the complainant has 
stated in evidence, “I got Lakhan’s gauna 
published in 1903 for the first time. It 
was not registered then. It was published 
again in 1910.” Now the defences hava 
argued that the onus lay on the complain- 
anttoshow that Lakhan’s gauna did not 
form part of the book published by his 
father. His father died in 1898. Thatis 
admitted by the complainant and if his 
father published Lakhan’s gauna then the 
copyright would only have lasted for 
seven years from the time of his death 
that is until 1905, unless the prosecution 
was able to show that the period from the 
first publication of Lakhan’s gauna by the 
father of the complainant upto the year 
1914 when the law as to copyright was 
altered by Act III of 1914 was not more 
than 42 years that is, publication after 1872; 


866 
Butin my opinion the argument for the 
defence is unsound. As the complainant 
has produced his certificate of registration 
of copyright in1¥ylUand as he has produced 
the book which he published in 1910, s. 103 
of the Indian Evidence Act would place 
the burden on the defence to show that 
Lakhan’s gauna contained in the book of 
1910 was also containedin a previous book 
published by the father of the complainant. 
Section 103 states, “The burden of proof as 
to any particular fact lies on the person 
who wished the Court to believe in its 
existences, unlees itis provided by any law 
that the proof ofthatfact shall lie on any 
particular person. The complainant has 
-given hisown evidence to show that the 


book published by his father, was not the ` 


same as the book published in i910 and he 
has stated that no copy of the book pub- 
lished by his father is available. Under 
these circumstances I consider that the 
burden of prooi lies on the defence to 
show what they wish the Oourt to believe, 
thatis that L3khan'’s gauna was published 
by the father of the complainant. 

As regards the law laid down by the 
Magistrate who acquitted the accused of 
the charge under s. 7 of tne Indian Copy- 
right Act (Act III of 1914) the following 
passage from the judgment of the Magis- 
trate is relevant, “When the copyright 
conferred by s. l of Act XX of 1847 lasted 
only for 47 yearsit cannot be said that it 
subsisted when the accueed published the 
-book and that 47 years had not expired 
fromthe date of its first publication by 
Bholanath...... Ido not think that any case 
‘under the Oopyright Act has been made 
out against the accused and IJ acquit them 
on this count.” The Magistrate proceeded 
to convict the accused under s, 427, Indian 
Penal Oode, and that conviction and 
sentence was set aside by the Sessions 
Judge in appeal, asthe offence would not 
lie under s. 427, Indian Penal Code. The 
Sessions Judge also considered the ques- 
tion of copyright, but it appears to me that 
both the lower Oourts were wrong in 
restricting their consideration of copyright 
to Act XX of 1847. Act LIT of 1914, s. 24 
states that anew copyright under that Act 
is substituted for the: old copyright pro- 
vided ofcourse that copyright is in exist- 
ence atthetimein which that Act came 
into force, That copyright is shown by s. 
3 of the Copyright Act of 1911 which- 
states, “the term for which copyright sub- 
sists shall except as otherwise expressly 
provided by this Act, be the life of the 
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author and a period of 50 years after his 
death. If, therefore, copyright subsisted 
when Act [Tt of 1914 came into force, the 
period of copyright substituted by that 
Act would be £0 years from the death of 
the author, the father of the complainant 
which admittedly was in 1898. The quee- 
tion, therefore, which has to be examined 
is not whether in 1920 copyright was 
subsisting under Act XX of 1847, but 
whether the copyright under that Act was 
subsisting when Act IIL of 1914 came into 
force. In my opinion the lower Courts 
have not approached the law on this ques- 
tion correctly both from the point of view 
of burden of proofand from the point of 
view of the law prescribing copyright. I 
consider, therefore, that the case isone in 
which aretrial should be ordered. 

It was argaed that there had been acom- © 
plaint of 5th July 1929 by the same com- 
plainant againstthe same accused under B. 
7 ofthe Oopyright Aci and other sections, 
and thatthe complainant had been termi- 
nated by an order of the Magistrate under 
s. %47, Oriminal Procedure Oade, which 
under that section amounted to an acquit- 
tal. This order is’ dated 30;h Saptember 
129. Itdoes not. appear thatin the trial in 
question this previous acquittal was urged 
as a bar under s. 403, Oriminal Procedure 
Oode. But to remove any doubt on the 
matter I also set aside in revision this 
order of 80th September 1929, so that no 
bar now subsists to the retrial of these 


-accused on the complaint under e.7 of the 


Indian Copyright Act (Act III of 1914), 

I may also note in regard to the argu- 
ment now addressed to meas to expiry of 
the right of copyright on account of the 
alleged publication by the father of the 
complainant that it was not the case for 
the defence that the accused had repro- 
duced any part of a publication by the 
father of the complainant. On the con- 
trary it was the case for the defence that 
the accused had published the book in 
question from a manuscript supplied by 
another person, 

Accordingly I set aside in revision the 
order of acquittal of Sheo Oharan Lal and 
Sri Perahad by the Magistrate on the 
charge under s. 7 of the Indian Copyright 
Act (Act IIL of 1914) and I direct that 
these two accueed be retried by the Magis- 
trate onthe complaint under this section, 
It is not necessary to retry the accused on 
the sections of which they were acquitted 
by the Sessions Judge. - 

A. ' Retrial ordered, 
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ALLAHABAD HIGH COURT. 

Fixst Orvin Apewat No. 349 oF 1997. 

f February 4, 1931. 
Present:—Mr, Justice Banerji and-Mr, 
Justice King. 
GANESH AND oraers—Dzranpants— 
APPELLANTS 
Versus 
Fram MALLU MAL GIRDHAR DAS— 
PLAINTIFF—RESPONDENT, 

Limitation Act (IX of 1908), s. 20, Sch. I, Art. 64— 
Contract Act (IX of 1872), s. 25 (8)—Part payment of 
principal—Writing not simultaneous with payment 
—Lffect—‘Account stated’, meaning of —Acknowledg- 


ment of time-barred debt, whether gives fresh cause of 
action, 


Under s. 20, Limitation Act, the writing evidenc- 


ing the part payment of principal need not come into 


existence simultaneously with the part payment and 
further, when the -part payment is admitted and the 
fact of the part payment is made in writing by the 
debtor, the debt is revived and a suit canbe main- 
tained within three years of the part payment. |p. 
867, col. 21 

Venkatasubbu v. Appusundram (1) and Ram Prasad 
v. Bansi Lal (2), referred to. 

‘When a part payment on account is made, any sums 
of money that were due to the plaintiff within three 
years beforethe date ofthe part payment can be 
sued for and the period of limitation would run from 
the date of part payment [p 868, col 1.} 

To bring a case within s. 25 (3), Contract Act, 
it is necessary to show that there was an express 
promise to pay; a mere acknowledgment of liabi- 
lity, even if it implies a promise, would not 
“be sufficient for purpose of s, 25. (p. 868, col. 2.] 


The expression ‘account stated’ in Art. 64 of Sch. I, 
ofthe Limitation Act, hasa technical meaning, The 


signing of a balance after going into the accounts can- ` 


not’ amount to an ‘account stated’ where there are not 
sufficient materials on the record to show that the 
items for which credit were given to the defendant 
were due tothe: defendant ‘from the plaintiff. fp, 
878, cols. 1 & 2.] a E 

First appeal from .the decision of the 
Additional Subordinate Judge of Benares, 
dated the 23id April 1927, 


Mr. P. L Banerji, Dr. K. N. Malavya and 
Mr. Badri Narain ,for the Appellants. 

Messrs. S. K. Dar. S. N, Seth and Gadadar 
Prasad, for the Reepondent. 


JUDGMEN T.—This is a defendants’ ap- 
peal against a judgment end decree of the 
learned’ Additional Subordinate Judge of 
Benares in a suit for recovery of money. 
< There are several defendants in the case, 
but the case’ as presented to us does not 
require consideration of the case set up by 
the defendants, other than defendant No. 1, 
as defendant No. 1 must be treated as the 
karia of the joint -family ‘consisting of 
‘defendant No. 1 and the other defendants. : 

The plaintiff’s- case as disclosed -in the 


- evidence of Kashmiri:Mal wasthat:the sarkat: 
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` Ex, 1 was executed by Ganesh Misir defen- 


dant No, 1, that on the 18th October 1993 
the accounts were balanced and 
Rs. 16,518-7-6 were found due to the plaintiff, 
that thereafter on the 7th October 1994 
there was another accounting, and finally, on 
the 17th May 1926, Rs, 14,287-2-6 were found 
dus to the plaintiff, and the plaintiff claims 
that.sum together with interest. 

The defence was that the sarkhat, was 
mot executed on the various dates mentioned, 
but everything was written up on the 

7th May 1926 on which date Ganesh Misir 
signed. Jt was pleaded that all items 
prior to 17th May 1923 which might be 
found due to the plaintiff must be held to 
be time-barred, and the plaintiff's suit 
must be dismissed. The defendante, other 
than Ganesh Misir, pleaded that they were 
not members of the joint family and that 
the acknowledgment was not binding as 
the business was not the joint business of 
the family. 

The learned Subordinate Judge found 
that all the entries on Ex. 1 were written 
up on the 17th of May 1926,that the business 
was a joint ancestral business, that no part 
of the plaintiff's claim was barred by limi- 
tation, as the effect of part payments in 
the years mentioned in Ex 1 was that 
the part payments saved limitation as 
they appeared in the handwriting of the 
debtor, and came within s. 20 of the Indian 
Limitation Act. 

The case for the plaintiff further in the 
Court below was that no question of limi- 
tation arose’ because Ex, 1 represented the 
accounts as stated between the parties and 
Art, 64 of the Limitation Act applied to the 
case, but the Oourt below repelled the con- 
tention of the plaintiff, 

The defendant-appellants claim that the 
fact of the payment appearing in the 
handwrining of the appellant, was later 
than the part payment of principal and, 
therefore, s. x0 of the Limitation Act did 
not save the plaintiff's claim from being 
barred. It was contended that the writing 
must come into existence simultaneously 
with the part payment of the principal as 
contemplated by s. 20 of the Limitation 
Act. 

In our opinion s, 20 of the Limitation 
Act does not suggest in any way that the 
writing must come into existence immedi- 
ately,and further when the part payment 
is admitted and the fact of the part pay- 
ment is made in writing by the debtor, the 
debt is revived and a suit can be maintained 


“within three years of the part paymen 
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[see Venkatasubbu v; Appusundram (1) and 
Ram Prasad v. Bansi Lai (2). 

In the present case Ex. 1 suows that there 
was part payment of Rs, 1,000 on the 23rd 
of January 1924. To bring into operation 
the provisions of s. 20 ot the Limitation 
Act the part payment must be made before 
the expiry of tne prescribed period, and in 
the present case any sums of money that 
were due to the plaintiff three years before 
the 23rd of January 1924 can be sued for 
by the plaintiff and time would be com- 
puted from the 23rd of January 1924. The 
learned Subordinate Judge has however 
said “there were such paymenisin every year 
and they would give fresh start to the 
period of limitation.” We find that the part 
payment must be considered to have been 
made on the 23rd of January 1924 and any 
items which might be found due to the 
plaintiff for three years before that period 
would not be barred by limitation, neither 
would any of theitems after that date. It 
would be necessary to send an issue to the 
Court below on this point which we shall set 
out later. 

The learned Advocate for the respondent 
has in support of the decree ‘passed by the 
Court of first instance urged that Art. 64 of 
the Firet Schedule of the Indian Limitation 
Act was applicable to this case and that no 
partof the plaintiff's claim is barred by 
time. It was contended by the learned 


Counsel that upon the finding of the Oourt: 


below what happened on the 17th May 1926 
was that the accounts were gone into, what 
was found due to the plaintiff;:from the 
defendants was recorded, and the balance 
was signed by the defendants, ‘and that all 
this comes within what is technically 
. called “accounts stated.” A number of cases 
were cited before us but,in our opinion 
it is unnecessary to refer to any of them, 
Upon the facts of the case we are unable to 


hold that there was any such accounting’ 
as is contemplated by the words “accounts: 


stated.” Kashmiri Mal was examined and 


has stated that there was accounting on: 
‘In our 


different dates in different years. 
opinion the statements of the defendant 
Ganesh Misir and his Munim are so vague 


that it is difficult for us to find out: 


what actually happened on the 17th of 
May. In our opinion we have not: before 


us sufficient materials on the record of ‘this’ 
case to show that the seven items for which’ 


(1) 17M. 92 


(2) 71 Ind. Gas. 17; 19 N. L. Re 4; A.L R. 1923 Nag.. 


117; 6 N. L, J, 121. 
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credit was given td the defendants were 
due to the ‘defendants from the plaintiff. 
We, therefore, cannot:accept the contention 
of the learned Advocate that the proper 
Article to apply to the case is Art. 64 of the 
First Schedule of the Indian Limitation Act. 
“Accounts stated” has a technical meaning 
and in our opinion the matérials before 
us do not entitle us to hold that on the 17th 
May 1926 there was any such accounting as 
would amount to “accounts stated” within , 
the meaning of Art. 64. 

Itis further contended by the learned 
Counsel for the respondent that Ex. 1 must 
be taken to be an agreement within the 
meaning of s. 25 cl. (3) of the Indian Con- 
tract Act. Although the agreement is with- 
out coneideration, it amounted to a promiee 
made in writing and signed by Ganesh 
Misir to pay money which partly was 
barred by limitation, The contention of 
the learned Advccate is that the word 
‘promise’ may mesn either an express pro- 
mise to pay, cran implied promise, and be- 
cause the document bas got an endorsement 
“interest at the rate of 8 angas per cant. this 
amounted to an implied promise to psy the 
sum entered in the agreement, In our 
opinion the claim of the plaintiff cannot be 
considered to be claim based on a document 
whichis a good document. under s. 25 of 
the Indian Contract Act. In. our.opinion 
to bring the case within that sectin it is- 
necesssry to show that there was an express 
promise to pay, as a mere acknowledg- 
ment of liability, even if it implies a pro- 


' miee, would not in our,opinion be sufficient 


for purpose of s. 25. We, therefore, cannot 
accept the contention of the learned Ad- 
vocate. 

Before we can finally decide this'case it 
will ke neceseary to have findings upon 
the following issues from the Oourt 
below:-— 

l1. What sums became due to the plaint- 
iff from the defendants on account from 
23rd January 1921 to the date of the 
suit? < 
2. What-psyments were made by the 
defendants during that time andhow were 
they appropriated ? 

3. Whether the whole or a part of the 
sum of Re. 5,597-0-9 was legally recoverable 
by the defendants from the plaintiff on’ 
the 17th May 1926, and are they entitled to 
set it of ? f 

4. What is the amount due to the 
plaintiff on: principal and interest? 

Parties will be entitled to call fresh re- 


levant evidence, - Ten days will be allowed 
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for objections on raturn of the findings. 
The findings are to be returned within 


three months, 
A. : Case sent back. 


ALLAHABAD HIGH COURT. 
Szoonp O1vin APPRAL No. 729 oF 1928. 
January 15, 1931. 

Present :—Mr. Justice Pullan and 
Mr. Justice Niamatullah, 

HONn'BLE Manarasa KESHO PRASAD 
SINGH BAHADUR or DUMRAON 
—PRAINTIFF—APPELLANT 
VETSTUS 
BAHU NATH SINGH AND orners— 
DerenpaNTS—REsPoNDENTS. 

. Agra Tenancy Act (III of 1926), s. 58 —Lease to 
several persons—Subsequent lease conferring non-occu- 
pancy right on some of these tenants and others—Suit 
for ejectment, competency of—jectment of one alone of 
co-tenants, legality of—U. P. Land Revenue Act (III of 
1901), ss. 42, 54, d7—Finality of Commissioner's order. 

The plaintiff-appellant leased the land in dispute 
to defendants Nos. 1 to 3 foraterm of seven years. 
The lessees held over after the expiry of the term. 
The original lessees and three other persons, who are 
defendants Nos.4,5 and 6, negotiated with the plaint- 
iff-eppellant for a lease conferring rights of occupancy 
not in the technical sense but rights ofa more per- 
manent character than those enjoyed by non-oc- 
cupancy tenants, on payment of a large sum as 

‘nazarana.’ The second defendant did not join the 
other defendantsin the transaction anda lease deed 
was executed conferring on the first defendant and 
defendants Nos. 3 to 6 occupancy rightsof the nature 
described. Inthe course of Settlement proceedings 
the Commissionér decided that defendant No. 2, who 
was, before the execution of the lease, a non-occupancy 
tenant, continued to be such, that he was in joint cul- 
tivating possession with the lessees and that he 
should be recorded as a non-occupancy tenant with 
them. The plaintiff, therefore, instituted a suit to 
eject defendant No. 2 or in the alternative all the de- 
fendants. The lower Appellate Court held that two 
separate tenancies cannot co-exist and, therefore, de- 
fendant No. 2, who must be considered to be one of 
several tenants having a common holding, cannot be 
ejected : ar 

Held, (4) that there wasnothing in law which makes 
it impossible that one of several tenants should be 
liable to ejectment, whereas the others may not be so 
liable and the second defendant alone could be eject- 

ed; [p. 870, col. 1] 


operative, all the defendants could be ejected. [p, 870, 
col. 2. 

(aii) has the Commissioner's order was not in any 
way conclusive as to the statusof defendants No], 
and 3 to 6. [p, 870, col. 2; p. 871, col. 1] 

Sacond appeal from ths decision of the 
District Judge, Ghezipur, dated ths 3lst 
. January 1928, : 
Mr. Haribans Sahai, for the Appellant. . 


Messrs. A. P. Pandey and Janki Prasad, 


for the Respondents, | 
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JUDGMENT —This appeal has arisen 
out of a suit brought by the plaintiff appel- 
lant for ejectment of defendant No. 2 and, 
in the alternative, for ejectment of all the 
defendants six in number, The first Court 
decreed the suit for ejectment of the second 
defendant; but the lower Appellate Court 
has dismissed it in toto. Hence this second 
appeal, 

The suit was one under s, 58 of the Agra 
Tenancy Act, brought under very peculiar 
circumstances. The plaintiffappellant, the 
Maharaja of Dumraon, leased 107 bighas 
odd to. Madan Mohan Singh, Bhau Nath 
Singh and Ram Khelawn Singh, the first 
three defendants, for a term of seven years, 
1316 to 1322 Fasli, ata certain rent. The 
term reserved by the lease expired in 1322 
Fasli, but the lessees held over till 1327 
Fasli, when a fresh transaction of which the 
nature and validity isin question in this 
case, wasentered into, Itappears that the 
original lessees and three other persons, 
who are defendants Nos. 4,5 and 6, nego- 
tiated with the plaintiff appellant for a 
lease conferring rights of occupancy not 
in the technical sense but rights of a more 
permanent character than those enjoyed by 
non occupancy tenants, on payment of a 


-large stm as ‘nazrana’. For some reason, 


which isnot clear fromthe record and is 
not material, the second defendant Bahw 
Nath cid not join the other defendants in 
the transaction, and a lease,dated llth 
November 1918, was executed in favour of 
defendant No. Land defendants Nos. 3 to 
6 ccn’erring occupancy rights of the nature 
already deecribed, Bhao Nath on the one 
hand did not vacate the land and on the 
other did not object to the introduction of 
three rew tenants into the holding. In 
course of the Settlement operations which 
followed in 1329 Faslı, aquestion arose as to 
whether defendant No. 2 should be recogni- 
zad as a tenant or his rights had terminated 
with the execution of the lease already 
referred to. Eventually, the Commissioner 
decided, on 9th March 1925, that defend- 
ant No. 2, who was, before the execution of 
the lease, a non-occupancy tenant, continu- 
ed to be such, that he was in joins cultivat- 
ing.pogsession with the lessees and that ke 
should be recordedes a non-cecupancy 
tenant with them. The suis which haa 
given rise. to the present appeal was in- 
stituted on the 3Uth September 1925 
(before the passing of Act III of 1926) for 
ejectment of defendant No. 2 only, end 
in the alternative for ejectment of all 
the defendantsfonjthe ‘nazrana’ paid by 
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them being refunded by. the -plaintiff-appel- 
ant. i 


The lower Appellate Court has refused to’ 


eject any of the defendants.. The learned 
District Judge was of opinion that two 
separate tenancies cannot co-exist and there- 
fore, defendant No. 2, who must be con- 
sidered to be one of several tenants having 
acommon holding, cannot beejected. He 
also, held that none of the defendants can 
be ejected, because the lease conferring 
occupancy rights on defendants other than 
defendant No. 2 bars ejectment. He also 
expressed the opinion that the dispute being 
really one bétween co-tenants, the plaintiff 
land-holder has no right to sue for . eject- 
ment, We may say at once that this view 
does not commend itself tous. If defend- 
ant No. 2 is liable to ejectment, and if he 
is a non-occupancy tenant, the plaintiff 
land-holder is entitled to eject him and is 


the only person who can eject him. Ko 


long as his non-occupancy rights subsist, 
his co-tenants cannot successfully institute 
a suit for ejectment either in ;the Qivil or 
Revenue Court, 

We have heard the learned-Counsel for 
defendant No. 2, at considerable length 
and are of opinion that the appeal must 
succeed, The existence of two tenancies in 
respect of the same holding on different 
terms is a matter of rare occurrence; but 
there is nothing in- law which makes it 
impossible that 
should be liable to ejectment wheregs 
the other may not beso liable. It is con- 
ceivable that a number of tenants may have 
a right to cultivate a certain holding 
jointly, but their obligations to the landlord 
may vary. The learned Advocate for the 
respondents has not referred us to any 
rule of law which precludes the possibility 
of such a state of thing. His contention 
is based on the definitions of ‘tenant’ and 
‘holding’. He argues that all the defend- 
ants collectively should be considered 
to be ‘tenant’ with reference to this hold- 
ing. Any of them individually is not. 
According to the definition of that term 
given ing. (5), tenantis a person by-whom 
rentis or, but for a contract express or 
implied, would be liable to pay rent. All 
the requirements oi this definition are 
made out in case of defendant No. 2, who as 
a non-occupancy tenant, as he claims 
to be, is liable to pay rent to the 
plaintifi-appellant. Indeed, the defend- 
ant insists on being allowed to stay on as 
tenant and be made liable to. pay rent, 
‘Holding >is defined -in-s,- 4 (9) a8_meaning 
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a.parcel.or parcels ofland held under. one 
tenure or one lease or engagement. There 
is no doubt that defendant No. 2 is holding 
over after the expiry ofthe tenancy creat- 
ed by the first lease for 1316 to 1322 Fasli, 
whereas the other defendants are holding 
undera different engagement, namely, that 
embodied in the lease dated 11th November 
1918. It may be that the land to which the 
engagement in case of each refers .is one and 
the same, butin law each of them must be 
considered to possess a different tenure. 

Section 58 of the Tenancy Act lI of 1901 
entitles a land-holder to eject a non-occu- 
pancy tenant. Given the existence of the 
ground on which the law entitles the land- 
holder to eject a non-occupancy tenant, he 
has. an unqualified. right to eject his non- 
occupancy tenant. There appears to be no 
legal bar to one of several tenants holding 
under different.engagements being ejected, 
while. the others, ‘who are entitled under 
their engagements, to continue as tenants. 
being left’ in the cccupation of the land. 
One of the arguments.addressed to us‘ was 
that anew tenancy could not have been 
created by the. plaintiff-appellant over the 
head of defendant No., 2, whose rights sub- 
sist. The logical result of the arguments 
is that the subsequent engagement, in this 
care the lease dated 11th November 1918, 
was inoperative. We do not accept: the: 
correctness of this argument in the- cir- 
cumstances of this case but assuming that 
the aforesaid lease is inoperative, all the 
defendants are xLon-cecupency tenante, 
And this is the contention of defendant No. 
2. In that view, the plaintiff appellant 
is entitled to the second relief, viz., eject- 
meat of all the defendante, as none of them 
acquired any right uncerthe lease dated 
llth November 191r, which was ex-hypo- 
thies abortive. ln such &a case, there is 
nothing to prevent the plaintiff appellant 
from obtaining ejectment of all the defend- 
ants in a formal marner but simultaneous- 
ly reaffirming the tenancy in favour of 
defendants Nos. Land 3 to6 in terms of 
thelease. The argument, therefore, that 
one of several tenants in the position of 
the defendants cannot be ejected in law 
is demonstrably untenable, - i 

_It was strenuously contended. before us 
that the Commissioner's decision, to which 
we have already referred, is conclusive 
as regards the status-of defendants Nos. 
1 and 3 to 6, who, accerding to the learned 
Advocate for the appellant, were declared 
hy.the Commissioner to be non-occupancy |. 
tenants. Reliance is -placed - on- -ss, 42 ` 
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54 and 57 of the Land Revenue Act in 
support of this argument. Ona reference 
to the Commissicnex’s order, it is clear to us 
that there was no dispute between the 
plaintiff-appellant on theone hand and de- 
fendants Nos.1 and 3to 6 on the other. Con- 
sequently, any expression of opinion as 
regards their status cannot be conclusive. 
As we read that order, the only question 
which the Commissioner was called upon 
to decide and did decide was whether 
defendant No. 2 was a co-tenant and was 
entitled to have his rights recorded in 
the revenue papers then in course of pre- 
paration. We hold, therefore, that that 
order does not, in any way, affect the rights 
of defendants Nos, 1 and 3 to 6. 

For the foregoing reasons, we are of 
opinion, that this appeal must be allowed. 
The decree of the lower Appellate Gourt 
is accordingly eet aside and thatof the 
Oourt of first instance is restored. The 
plaintiff-appellant shall have his costs 
from defendant No. 2. The costs will 
include Counsel's fees in this Court on 
the higher scale. 

A. Appeal allowed. 


' ALLAHABAD HIGH COURT. 
Firet CIVIL AepsaL No 219 cr 1930. 
December 23, 1930. 
Present:—Mr. Justice Mukerji, and 
Mr. Justice Bennet. 
B. SATYA NIDHAN BANERJI— 
DEFENDANT -- APPELLANT 
versus 

MUHAMWAD HAZUBBER ALI KHAN 

alias GHULAM GILANI KHAN— 

: PLAINTIFE— RESPONDUNT 
. Agra Tenancy Act (III of 1926), s. 249—Order of 
District Judge refusing to restore appeal dismissed for 
default, whether appealable. 

Under s.249, Agra Tenancy Act, no appeal lies 
from an order made bya District Judge refusing to 
restore an appeal under the said Act which he had 
dismissed for default. [p.872, col. 1.3 

First appeal from an order or the District 
Judge of Shabjahanpur dated the 22nd 
August 193). 

Messrs. A. P. Pandey and N. C. Ganguli, 
for the Appellant. 

. JSUDGMENT.—This appeal is against 


‘an order passed by‘the learned District 


Judge of Shahjabanpur by which he refused 
to restore an appeal which had been dis- 
missed by him for default, 


BATZA NIDHAN BANERJL D, MUHAMMAD HAZUBBER ALT KHAN, 
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The preliminary point that arises is 
whether the appeal is competent? 

It appears to us thats. 249 of the Agra 
Tenancy Act, being Act III of 1926, is con- 
clusive on the point. 

Section 249 runs as follows:—“No appeal 
shall lie from any order passed in appeal.” 
There can be no doubt that the order which 
is complained of is an order passed in appeal. 
When an appeal is pending before aJ udge any 
order that is passed with reference to thai 
appeal must be an ‘order passed in appeal. 
la this particular casa the learned Judge 
was not seized of any original suit or pro- 
ceeding. Hewas exercising his appellate 
jurisdiction and the order complained of 
must necessarily, therefore, be an ‘order 
passed in appeal,” 

If wa look to the entire scheme of the 
Tenancy Act of 1926 we find that it starts 
with the. heading, “Appeals from original 
decrees” Under it come the ss 241 and 
242. Next comes the heading, “Appeals 
from appellate decrees”. Under this head- 
ing come the ss. 243 to 246. Then comes 
the heading, “Appeals from Orders.” Under 
this head come the ss. 247 and 248, The 
case under our consideration must come 
under the heading, “Appeals from Orders.” 
It has not been contended and it cannot 
be contended that the order which has 
been complained of isa decree, it being an 
order which must come under the heading, 
“Appeals from Orders.” Now ss. 247 and 248 
deal with particular orders under which the 
present.order does not come. Section 247 deals 
with orders pas3ed by an Agsistant Collector 
of the S:cond Olass. Evidently these are 
orders passed in the exercise of original 
jurisdiction. ins, 248, sub-s. (1) the orders 
dealt with are clearly mentioned as ori- 
ginal orders. Besides, they are orders 
passed byan Assistant Oollectcr ora Oollec- 
tor. The sub-s. (2) of s, 248 deals with the 
order passed by an Assistant Collector in 
charge of a Sub-Division under particular 
sections of the Act. Sub-section (3) deals with 
orders passed by an Assistant Oollector of 
theFirst Class or aCollector. These are orders 
passed in execution of a decree or orders 
which are not appealableasa decree but are 
appealable asorders Sub section (4) of the 
same section deals with orders in which an 
appeal would lie to the Board of Revenue. 
Apparently-the order under consideretion 
does not come under s. 248 at all. Then 
comes 8.249 and with that section the 
heading ends. We have already quoted 
that section. We see no resson why the 
particuler order under consideration should 
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escape from the operation of the general 
words used in that section. 

The learned Counsel for the appellant has 
drawn our attention to the definition 
of the word “decree” to be found incl, 14 
of s. 30f the Tenancy Act of 1926. There 
“decree” is defined as this, “Decree means 
any order which so far as the Revenue 
Court is. concerned, finally disposes of a 
suit.” Now, the order under appeal is, to 
start with, not an order passed by the 
Revenue Oourt. It has been passed by the 
District Judge. Secondly, the order does 
not profess or does not in effect dispose of 
a suit. It disposes of an appeal. The appeal 
isa continuation of a suit, but that is a 
different matter altogether. In a Code which 
deals with both ‘suits’ and ‘appeals’ it cannot 
be said that the word ‘suit’ has been used 
in the same sense as the word ‘appeal.’ 
Probably what was meant was that the 
word decree would include the kind of order 
described, But we cannot take it that the 
present order passed by a District Judge 
comes within the definition. 

We may further point out that if the 
appeal’ was a continuation of the suit, it 
had been disposed of ¿effectually and finally 
by the order which dismissed the appeal 
for default. The further proceedings that 
took place were for restoration of the 
appeal and, therefore, the result cannot be 
said to have finally disposed of the suitor 
the appeal. We think that this argument 
has no force, 

Wehold, therefore, that the order is not 
appealable and accordingly we dismiss this 
ie under O. XLJ, r. 11, Civil Procedure 

ode. 


4, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Civiz APPEAL No. 191 or 1929, 
December 13, 1930. 

Present:—Jd ustice Sir Shah Muhammad 
Sulaiman, Krt., and Mr Justice Young. 
RAJ KUMAR AND orners—Darenpants— 
APPELLANTS 
VveTsSus 
8. MOHAN LAL—Puasintirrr—Rzsponpenr. 

Hindu Law—Joint family—Alienation by manager 
for raising money toincrease stock of family business 
—Validity—Test. 

It cannot be laid down as a proposition of law that 
the manager of a joint Hindu family has no powerto 
borrow money on the security ofthe family proper- 
ty for purchasing goods to-increase the stock of the 
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family business. The question whether the trans- 
action was or was not justified must depend on the 
particular circumstances of each case and the test is 
whether the transaction was to the benefit of the - 
estate and was such as a prudent owner could have 
carried out with the knowledge that was available to 
him atthe time, the degree of prudence being the 
prudence which an ordinary man would exercise with 
bag i medge available to him. [pa 874, col. 2; p.,875, 
col. 1, 


Inspector Singh v. Kharak Singh (1), Jado Singh v. 
Nathu Singh (2), Jagat Narain v.Mathura Das (8) 
and Niamat Raiv. Din Dayal (4) referred to. 

First appeal froma decision of the Sub- 
ordinate Judge, Moradabad, dated the 15th 


January, 1929. 


Messrs. Iqbal Ahmad P. L, Banerji and 
S, N. Seth, for the Appellants. 

Messrs. U. S. Bajpai and P. M, L, Verma, 
for the Respondent. ` ; 

JSUDGMENT.—This is a defendants’ 
appealarising out of a’suit forsale on the basis 
of a mortgage-deed dated the 14th October, 
1920, for Rs 4,000 executed by Mukat Lal, 
defendant No. 1, for self and as guardian 
of his two minor sons, All these persons 
are impleaded in the suit, as also other 
minor sons who were born subsequently. 
The claim was contested on the ground 
that the mortgage was without any legal 
necessity and was not binding on the fami- 
ly. The reply of the plaintiff was that the 
money had been required forthe purposes 
of an ancestral business and the debt was 
binding on the family. 

The learnzd Subordinate Judge has come 
to the conclusion that it is not trus that 
there was any ancestral family business 
but it is proved that the money was requir- 
ed fora family business which had been 
carried on by Mukat Lal for about fourteen 
years before the loan and thas the money 
was utilized for the purpose of increasing 
the stock of cloth. He commented on the 
fact that the defendant No. 1 had not pro- 
duced the account-books of the businese, 
and thought that it was a fact which went 
a great way against him and in favour of 
the plaintiff, He came to the conclusion 
that in view of the fact that Mukat Lal 
had been and was still running the busi- 
ness of selling cloth for a long time, it was 
the main source of income for the support 
of his family. He cited cases which laid 
stress on a prudent ect of a manager being 
binding on the family, and then held that 
the debt was borrowed for legal necessity 
and its payment was binding on thede-. 
fendants, : 

16 will be conceded that there was no 
clear issue as to whether the transaction at 
the time it was entered into was one which 
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a prudent manager of a joint Hindu family 
would enter into. 

The defendants have come in appeal and 
on their behalf it is urged that the loan 
was not supported by any legal necessity. 

The evidence led on behalf of the plaint- 
iff that the same business had been carried 
on in the life time of Mukat Lal's father 
was meagre and weak. The learned Sub- 
ordinate Judge had not considered it strong 
enough to establish such a case. We are 
not prepared to differ from that view. It 
may, therefore, be taken that the plaintiff 
failed to prove that any ancestral business 
which had been carried on by the deceased 
father of Mukat Lal had descended to him 
(Mukat Lal). But the learned Subordinate 
Judge has found that Mukat Lal had been 
carrying on this business for many years 
before this loan was taken. This finding 
is based, not only on the evidence led by 
the plaintiff, but also on the statement of a 
witness for the defendants, namely, Ohidda 
Khan, who stated in 1929 that Mukat Lal 
alone had started the cloth business about 
twenty or twenty-two years ago and that 
he was still doing that cloth business. 
The eldest son, Raj Kumar, was about 12 
years of age when the loan, was taken, and 
therefore, on the evidence of Ohidda Khan, 
even he was not born when the business 
was started by the father, who was at that 
time the sole male member of the family. 
On the evidence, we accept this finding. 

The execution and the receipt of the 
consideration for this loan were also denied 
by the defendants. But there can be no 
doubt that the document was duly executed 
and the full amount of consideration was 
paid to Mukat Lal before the Sub-Regis- 
trar, Mukat Lal has not thought fit to 
come into the witness box and deny the 
execution and the receipt of the considera- 
tion. The endorsement by the Sub-Regis- 
trar on the back of the document proves the 
execution and the payment of consideration. 
We are fully satisfied that the amount was 

“pain, 


We further accept the finding of the 


Court below that this amount was utilized 
for the purchase of fresh stock for this 
business. The best evidence which have 
made this point clear consisted of the ac- 
count-books of the shop itself; bat they 
have been withheld by the defendants. 
Mukat Lal's statement was that they had 


been taken away by a partner of his and | 


were sold as waste paper. A few years be- 
fore the suit was filed Mukat Lal had himself 


instituted suits on the basis of his accounts _ 
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books, and therefore, he cannot say that no 
acoount-books exist. His story that they have 
been sold as waste paper equally cannot 
be accepted. The learned Judge thought 
that they had been suppressed and he con- 
sidered thata fair presumption could be 
made against the defendants for not having 
produced these books. There is, however, 
otheroral evidence which shows that cloth 


.was purchased by Mukat Lal just after 


this loan. Witnesses for the plaintiff 
have deposed that the value of the stock 
in the shop was raised by about Rs. 4,000. 
There is also evidence to show that another 
dealer was paid Rs. 740 towards the 
purchase of cloth in October 1920, The 
evidence on behalf of the defendants is 
practically nil. An attempt was made on 
their behalf to make out that the whole 
of this sum was squandered away by Mukat 
Lal in gambling. The finding was against 
the defendants and the learned Counsel 
for them has not thought it fit to preas that 
point before us. It may, therefore, be taken 
as established that the whole of this amount 
was utilized for the purpose of purchasing 
cloth inorder to raise the stock of this 
business, 


It is next contended before us that to 
incr2ase the stock of a business is not such 
necessity as would justify an alienation 
of joint family property. Reliance is 
strongly placed on the case of Inspector 
Singh v. Kharak Singh (1). In that case 
it was laid down that it is not open to the 
karta of a joint Hindu family including 
minor members and governed by the 
Mitakshara Law, to start a new venture by 
creating liability on the ancestral property, 
even though thenew business is likely to 
bring large profits to the karta or through 
him to his sons. It was further remarked 
that the ‘benefit to the estate’ contemplated 
by their Lordships of the Privy Council in 
some leading cases was a benefit of a 
defensive nature calculated to protect the 
estate from possible danger or destruction. 
In that case the money had been taken for 
the purpose of starting a new business of 
plying motor lorries. The Bench held 
that the loan was not justified. One reason 
given was that a new business could not 
be started when minor membera existed 
who could not give a valid consent. It 
was however remarked on page 587 thata 
business may be started at a time when 


(1) 112 Ind. Oas. 881; 26 A. L. J. 577; 7A. IR. 1928 
All. 403; 50 A. 776. 
*Page of 26 A. L. J— [Hd] 


874 
there is no minor member in the family and 
with the consent of the sole or all the 
adult members. Doubt was expressed on 
the view taken in an earliar case of Jado 
Singh v. Nathu Singh (2), and it was con- 
sidered that the authority of the manager 
to bind the family by debts incurred for a 
family business was restricted to an 
ancestral business.. The point, however, 
did notstrictly arise in Inspector Singh's 
case (1), 

So far as the prcposition that the benefit 
to the estate must be of a defensive nature 
is concerned, a Full Bench of this Court 
in the case of Jagat Narain v. Mathura 
Das (3) has not’ accepted it. It has been 
held in this last mentioned case that a 
managerof joint Hindu family has power 
to elienate joint Hindu property provided 
the transaction is for the benefit of the 
family, and that the transaction need not 
be ofa defensive nature, but it must be 
such as a prudent owner would enter into 
taking into consideration all the facts 
available to him including the fact that he 
was dealing with the property in. which 
his sons had an equal interest with him. 

It esem to us that itis not necessary to 
decide this broader question of lawor to 
express any final opinion on the question 
on which apparently a conflict of view 
exists. 

In the present case, as pointed out above, 
the busines3 was started by Mukat Lal 
before any of hissons were born. At that 
time the family consisted ofa sole male 
member who had full authority to start the 
business, and no question of any 
invalidity of the consent of minor members 

‘arose at all. At the time when it was 
started it might have been one of a specu- 
lative nature, if it was an entirely new 
trade by Mukat Lal. But by the time the 
loan was taken, the business had been run 
on for 14 years, and it might well be that 
on account of the experience gained by him 
the business could not be saia to be any- 
thing of a speculative nature. The sons 
who are bornin a Hindu family acquire an 
interest in the family property by their 
birth In this case a family business 
existed at the time the eldest son was 
born, and therefore, he would acquire an 
interest in this business with all its assets 
and liabilities, 

Without deciding the point conclusively, 


we would assume that a Hindu father was 
(2) 98 Ind. Oas. 773; 24 A. L. J. 633; A. I. R.1926 All. 
511; 58 A. 592. 
(3) 116 Ind. Oas. 484; 26 A, L, J. 841; A. I. R.1928 
All, 454; 50 A, 969 (F. IB). 4 
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no authority to start an altogether new 


venture in the form ofa new business, no” 


matter whether it may be considered 
beneficial by him or not. We would 
further assume that if the manager sud- 
denly increases the capital of a running 
business to such a great extent as practic- 
ally to constitute a new venture, there 
would be no authority for alienating the 


joint family property, in order to raise ` 


money forit. On the other hand, we are 
not prepared to accept the contention made 
on behalf of the appellants that the man- 
ager is bound to carry on 2 business on the 
same scale as it had gone on in the past 


without any right to improve it or extend 


it. It is difficult to seo that there is any 
obligation on the manager to keep-a par- 
ticular business up to a fixed limit and not 
enlarge it. It follows, therefore, that the 
mere fact that the capital was increased 
Pora not by itself make it unjusti- 
ed. 


It seems to us that the question whether 
the alienation of afamily property in order 
to raise money for afamily business was or 
was not justified, must depend on the 
particular circumstances of each case. In 
the case of Niamat Rai v. Din Dayal (4) 
their Lordships of the Privy Ocuncil con- 
sidered that a joint family- business was 8 
business which was carried on with the joint 
family funds for the benefit of the joint fami- 
ly and that the properties of the joint family 
both moveable and immoveable, ircluding 
the shares of the minor members of the 
family, are liable for debts incurred in 
carrying on the business and that it is 
within the power of the manager in a 
proper case to mortgage or sell immoveable 
as well as moveable property to raise money 
for the purpose of discharging such debts 
or enabling the business to be carried on, 
But there is no doubt that in that case it 
was a business to which the minor members 


` had apparently succeeded. - 


As observed by the Fall Bənch in the 
case quoted above the test was to be 
whether the transaction was to the benefit 
of the estate and was such as a prudent 
owner could have carried out with the 
knowledge that was available to him, at the 
time, the degree of prudence being the 
prudencəa which an ordinary man would 


(4) 101 Ind. Cas. 373; 25 A. L. J. 599; A. I. R.1927 
P. C. 121; 29 Bom. L. R. 886; 52 M. L. J. 729; 4 O. W. 
N. 537; 25 A. L. J. 599; 45 0. L. J. 548: (1927) M. W. 
N. 453; 28 P. L. R, 463; 8 P. I. T. 647; 26 L. W. 442; 54, 


‘TA. 211P. 6.) 
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. tim, It further held ‘that the transaction 
would have to be judged not by its re- 


sults but by what might have been expact-- 


ed to be its results at the time it was 
. entered into. The subsequent results 
cannot; of course, be a decisive factor, but 
merely furnish circumstantial evidence as 
to the propriety of the act at the time. 

` Itis pointed out on behalf of the appel- 
lants that the case was not approached 
from this standpoint in the Court below and 
it is urged- that the defendants have not 


had an opportunity of producing sufficient ` 


evidence to explain the nature of the 
transaction. We think that there is force 
in this contention, and that a clear finding 
oe an issue to that effect should be asked 
or. ; 

We accordingly send down the following 
issue to the Court below for determina- 
tion:— 

` Issue.— Whether, having regard to ‘all 
the circumstances that existed at the time 
and the knowledge that was available to 
‘Mukat Lal, it was for the benefit of the 
estate and a prudent act on his part to 
raise the capital of the family business by 
Rs. 4,000 by borrowing money by mort- 
gaging the family property on the terms 
of the mortgage-deed? 

The parties will be at liberty to adduce 
fresh evidence'on the point. The findings 
will be returned within three months. The 
usual ‘ten days will be granted for filing 
objections, if any. 


A.” Case sent back, 


ALLAHABAD HIGH COURT. . 
MisceLuansous Oasa No. 433 oF 1930. 
December 5, 1930, 
Present:—Mr. Justice Mukerji and 
. Mr. Justice Bennet. 
In the matter of GURCHARAN PRASAD 
. KAATRI, GOLA GALI, BENARES 
Income, Tax Act (XI of 1922), ss. 28, 84,58 (1— 
Proceedings under s. 84—Power to impase penalty— 
Power in the matter of super-tax—Income tax’, 
‘whether ` includes super-tax—Imposition of perialty 
—Procedure. 

The, Income, Tax Officer has jurisdiction to impose 
a penalty, inthe matter ofincome tax, under s. 28 
of the Income Tax Act not only in the course of the 
original assessment proceedings but also in proceed- 


ings for assessment taken under s. 34,Income Tax 
Act. {p..876, col. 1.] 


But the word ‘income-tax’ .in.s,-28, Income Tax Act, ` 


cannot be read as including ‘super tax’ and the Income 
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Tax Officer has no jurisdiction to impose a penalty 
under s, 28inthe matter of super-tax. [p.877, col. 
1. 

ection 28, Income Tax Act, must be strictly con- 
strued. On 15th March, 1929, the Income Tax 
Officer issued:a notice to the assessee for re-assessment 
under s. 34. On 16th December, 1929, having exa- 
mined the books of the assessee, he issued a further 
notice to the assessee toshow cause on the 1th 
December, why a penalty should not be imposed on 
the assessee under s.28. On the 2lst December, 
1929, the Income Tax Officer passed an order for re- 
assessment and also inthe same order he directed 
that the assessee should pay a penalty under s. 28 
and it was contended that the re-assessment should 
have been made before issuing notice to show cause 
why a penalty should not be imposed : 

Held, thatthe requirements of s. 28 were fulfilled 
when on 21st December, 1929, the Income Tax Officer 
was satisfied that the assessee had concealed his 
income andhe thereupon proceeded to impose the 
penalty under that section and the procedure was not 
in any way irregular. [ibid.] 

Order on.reference submitted by the 
Income Tax Oommissioner, United Pro- 
vinces, as per his letter No. 57930 I, T. 
dated the 18th June, 1230. 


Dr. K. N. Katju and Mr. K. Verma, for 
the Applicant. 
Mr, U.S Bajpai, for the Crown. 


JUDGMENT.—This isa reference by 
the Income Tax Commissioner of two 
points:— 

(1) Has the Income Tax Officer jurisdic- 
tion to impose a penalty in the matter of 
Income-tax in proceedings for assessment 
taken under s. 34 of the Income Tax Act? 

(2) Has the Income Tax Officer jurisdic- 
to impose a penalty in the matter of super- 
tax ander the circumstances of this case? 

The facts found by the Income Tax Com- 
missioner are that a certain assesses had 
made a return of Income-tax and had been 
assessed on February 27, 1928. and sub- 
sequently on March 15, 1929, a notice was 
issued under s, 34 read with s. 22 (2) of the 
Indian Income Tax Act requiring the 
assessee to furnish a return and on April 
20, 1929, the applicant furnished the return 
showing the same figure Re. 72,380, as his 
total income, This was the same figure 
which he had previously returned as is 
admitted before us. Subsequently the 
applicants books were produced and his 
total income was found to have been 
Rs, 2,92,952 for the year in question. Ac- 
cordingly the applicant was assessed to 
Income-tex amounting to Rs. 27,265-13-0 
and to super-tax Rs, 28,366, In addition to 
these assessments a penatly of Rs. 20,020 
for Income-tax and Rs. 20,000 for super-tax 
was imposed on the agsseasee under the pio- 
visions of s. 28. 

The first question referred to us is whe- 
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ther the Income Tax Officer could impose 
the penalty of Rs. 20,000, under s. 28 of .the 
Income Tax Act in regard to the assessment 
of Income-tax which he found to have been 
under assessment of Income-tax which he 


found to have been wunder-assessed by. 


Rs, 27,265-13-0 less the original assessment 
of Rs. 6,635 3-0. The argument of the 
learned Counsel for the assessee is to the 
effect that the penalty under s. 28 can only 
be imposed in the course of the original 
assessment proceedings, and that it cannot 
be imposed when the original assessment 
has been made and when further proceed- 
ings have been taken ata later date under 
B. 34 of the Indian Income Tax Act. The 
argument is based on the fact that s. 28 
does not refer tos. 34, But that s. 28 does 
begin as follows:— j 

“If the Income Tax Officer ........in the 
course of any proceeding under this act is 
satisfied that an assessee has concealed the 
particulars of his income,” This shows that 
s, 28 is not merely intended by the Act to 
apply to an assessment under the preced- 
ing sections but that it may refer to any 
proceeding whatever under the Income Tar 
Act. Now s. 34 is a section which lays 
down proceedings under the Income Tax 
Act and accordingly proceedings under 
s. 34 are proceedings in the course of which 
s. 28 may be applied. 

Farther s. 34itseif states that under that 
section there may be a notice under sub- 
s. (2) of s. 22 “and the provisions of this Act 
shall, so far as may be, apply accordingly 
as if the notice were & notice issued under 
that sub-section,” Thus s. 34 also shows 
that proceedings taken under it follow the 
routine laid down by Obep. IV for the origi- 
nal assessment of income to Income-tax, 
and thats. 28 whichis apart of that pro- 
cedure will also apply to the re-assessment 
proceedings under s. 34, 

We, therefore, answer the first question 
in the affirmative. 

The second question is: “Has the Income 
Tax Officer jurisdiction to imposs a penalty 
in the matter of super-tax under the cir- 
cumstances of this case? As stated already 
the Income Tax Officer imposed a penalty 
of Rs, 20,000 in regard to super-tax as well 
as the penalty of Rs. 20,000 in regard to 
Income-tax and he purported to impose 
this penalty for super-tax under the pro- 
visions of s. 28. Now for the Orown the 
argument as to the jurisdiction of the 
Income Tax Officer to impose this penalty 
for super-tax is stated as follows. Ohap- 


ter IX of the Indian Income Tax Act deals - 
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with-super-tax and it states that super-tax. 
is “an additional duty of Income-tax 
(in this Act referred to as super-tax).” 
Section 58 (1) of that Ohapter is as fol- 
lows:— : i 
“All the provisions of this Act, except s, 3 
the proviso to sub-s. lofs7, the provisos to, 
s. 8, sub-s. (2) of s. 14, and as, 15, 17, 18, 19, 
20, 21 and 48, shall apply, so far as they. 
may be,tothe charge, assessment, collec- 
tion and recovery of super-tax.” Now it is 
argued for the Orown that s, 28-is not one. 
of the sections of the Act exempted from. 
application to super-tax. On the other hand 
the learned Oounsel for the assessee points. 
out that the provisions of the Act are by 
s. 58 (1) only to apply “so far as may be, 
to the charge, assessment, collection and. 
recovery of super-tax.” There is nothing. 
stated in regard to penalties. It was argued 
that penalty would vome under the head- 
ing of assessment and no doubt s. 28 does 
come in Ohap. IV, which is headed “deduc- 
tions and assessment.” But. if that argu- 
ment were accepted, then we would point 
to Chap. VI, which is headed ‘‘Recovery of. 
Tax and Penalties”, where s. 47 states that 
any sum imposed by way of, penalty under 
s. 28 may be recovered in the manner pro-, 
vided by that Ohapter for the recovery of 
arrears of tax, ; 
If, therefore, the argument were sound 
thats. 28 applied because Char. IVis headed 
“deductions and assessment’, then the 
situation would be that the Income Tax 
Authorities could impore a penalty in 
regard to, super-tax bit could not recover 
that penalty. It is clear that the Legislature 
could not have had euch an intention. Now 
we consider that a section in regard to a 
penaity such as s. 23 must be strictly 
construed. The section states that “he may. 
direct ‘that the assessee shall; in addition 
to the Income-tax payable by him, pay by 
way of penalty a sum not exceeding the 
amount of Income tax which would have 
been avoided ifthe income so returned by 
the assessee had basen accepted as the» 
correct income.” Thére is no word: what-. 
ever in this ssction in regard .to super-tax. 
If the Legislature had intended that super-. 
tax should also involve a penalty, we con- 
siderthatithe Legislature would have already . 
specified in this section “in addition to the. - 
Income-tax or super-tax if any payable by 
him.” Butin the absence: of such precise: 
words in the section we do not consider that 
the meaning should be read into thls section 
by way of implication from 9/58 (1).and 8.55. 
The learned Government Advocate further 
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‘deferred to the fact that Act XI of 1922 is 
known by the title of Indian “Income Tax 
Act.” But the correct title of the Act is “an 
Act to consolidate and amend the law relat- 
ing to Income-tax and super-tax. The 
very title of the Act, therefore, observes. 
‘the distinction to be drawn between 
Income-tax and super-tax, Further 
in s. 2 of the Act there is no definitien of 
Income-tax as including super-tax. And 
the definition in s. 55 that super-tax is an 
additional duty of Income-tax also adds “in 
this Act referred to as super-tax”. The Act, 
therefore, carefully states ins. 55 that super- 
tax is referred to in the Act as super-tax. 
It would, therefore, not be correct to read 
the word ‘‘Income-tax” in s, 28 as including 
super-tax unless it were clearly laid down 
ins, 58 (1) that the provisions of the Act in 
regard to penalties would apply to super- 
tax, $ 

Accordingly we answer the secord ques- 
tion ia the negative. 

fn argament before us a third point was 
raissd in regard to procedure. We may 
observe at once that this point was not 
referred to us under s. 66 of the Income 
Tax Act. The point was that on 15th March, 
1929, the Income Tax Officer issued a notice 
to the assesses for re-assessment under 
8. 34, On 16th December, 1929, having 
examined the books of the assesses he 
issued a further notice to the assesses to 
show cause on the 19th December, why a 
penalty should not be imposed on the 
assessée under s, 28. On the 2lst Decem- 
ber, 192y, the: Income Tax Officer passed 
an order for re-sézessmént and also im the - 
same order he directed that the agsessee 
should’ pay a penalty under s. 28, 

Now the point taken for the assesses is 
that s,28 states that if the Income-Tax | 
Officer is satisfied that an assessee has con- 
cealed the particulars of his income he may 
impose a penalty, From these words it is 
urged that the order of re-assessment should ` 
have been made first and then a notice | 
Should have issued to the assesses to show 
cause why a penalty should not be imposed 
to him. ‘here is nothing whatever in s. 28, 
to indicate that this procedure is necessary. 
We consider that the requirements of s, 28 
were fulfilled when on 21st December, 1929, 
the Income Tax Officer was satisfied that 
the assessee had concealed hisincome and he . 
thereupon proceeded to impose the penalty ` 
under that section, The notice was only 
issued in compliance with the proviso in - 
that section and that proviso does not say 
that the Income Tax Officer should ‘be so 
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satisfied when he issues the notice. We 
consider, therefore, that there was no defect 
in procedure and further it is not alleged 
that the assesses was in any way prejudic- 
ed by the procedure adopted. As the‘ re- 
ference has been decided to an equal 
extent in the affirmative and inthe nege- 
tive, we direct that the parties shall pay 
their own costs. The learned Government 
Advocate states that he is entitled to a fee 
of Rs. 250 and we direct that that amount 
be taken as his fee, 


A. 


ALLAHABAD HIGH COURT. 
MiscELLaNzous O1vit Appear No, cr 
1930. 

January 7, 1931. 
Present:—Mr. Justice Sen and 
Mr. Justice Niamatullah. 

SUBA GOBIND RAI AND OTBERB 
— APPLICANTS 
VETSUS 
Musammat ANAR KOER AND orarrs— 
OpposiTe Party. 

Civil Procedure Code (Act V of 1908),0. XXII, r 
, 0. XLI, r. 4—Parties with common interest—Appeal 
by one alone making others pro forma respondenis— 
Abatement—Right to continue appeal, whether survives 

to others. 

Where oneof several defendants having a common 
interest appeals making the others pro forma re- 
spondents and his legal representatives are not 
brought on the record within the prescribed time on 
his death, the pro forma respondents are not entitled 
to continue the appeal. Order XXII, r. 2, Civil 
Procedure Code, is not applicable to such a case, 
[p. 878, col. 1.] 

Order XLI, r. 4 merely enables one of several 
plaintifis or defendants to appeal from a decree which 
proceeds ona groundcommon tothem all. It does 
not provide thatthe plaintiffs or defendants who do 
not join withthe appellant should be considered to 
be appellants for any purpose. [ibid] 

Application for revision in 8, A, No. 1793 
of 1929. 


Messrs. K. Verma and Sri Narain Sahai, 
for the Applicants. 

Dr. K. N. Katju and Mr. Shiva Prasad 
Sinha, for the Opposite Party. 


ORDER.—This application raises sg 
somewhat novel question One Jagat Go- 
bind Rai was one of sevéral defendants in 
a suit’ instituted by certain persons as 
plaintiffs. The suit was dismissed by e 
trial Oourt on the 10th December, 1928 
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On appeal the suit was decresd on the 29th . 


April, 1929, by the lower Appellate Court. 
Jagat Gobind Rai preferred a second ap- 
peal, the other co-defendants not joining 
with him as appellants. Thus Jagat Go- 
bind Rai was the sole appellant in the 
second appeal. Jagat Gobind Rai died on. 
the 30th of October, 1929. No application. 
for his legal representatives being . broughi. 
on the record was made within ninety days 
allowed by law. An application subse- 
quently made for substitution was dismiss- 
ed 2s time barred and the appeal declared 
to have abated. The present application 
has been made by the co-deféndants of 
Jagat Gobind Rai on the allegation that 
they were pro forma respondents in the 
second appeal preferred by Jagat Gobind 
Rai for the benefit of himself and his co- 
defendants under O. XLI, r.4 of the Oivil 
Procedure Oode. It is argued that the 
applicants were virtually the appellants 
and that consequently the death of Jagat 
Gobind Rai ana failure of bis legal repre- 
sentatives to havea themselves brought on 
the record within limitation, could not 
occasion the abatement of the appeal, as 
his right survived to the applicants who 
were already pro forma respondents in the 
second appeal, Reliance is placed on 
O. XLI, r.4 and O. XXII, r. 2 of the Civil 
Proesdure Oode. We are unable. to 
give effect to the view contended for before 
us. Order XLI, r. 4, merely enables one of 
several plaintifs or defendants to appeal 
from a decree which proceeds on a ground 
common to them all, It does not provides 
that the plaintiffs or defendants who do not 
join with the appellant should bə consider- 
ed tobe appellants for any purpose. It 
may be that the law entitles them to the 
benefit of the decree if it is obtained by a 
party ` whoze interesis are identical with 


their own, but this circumstance cannot — 


convert a respondent in the array of parties 
into an appellant. If, therefore, they 
cannot be considered to be appellants on 
that account, Order XXII, r 2 of the Civil 
Procedure Code which applies only toa 
case of one of several appellants can have 
no application to the circumstances before 
us. Jagat Gobind Rai being the sole ap- 
pellant, and no legal representatives having 
been brought on the record after his death, 
the appeal automatically abated. His in- 
terests in the litigation could not survive to 
any appellant, even though he be a respon- 
dent who might have figured ‘on the same 


side in the array of parties ‘in the original .. 


puit, i i 
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“We are satisfied that:the-application has 


-no force, . It is accordingly dismissed with 
‘costs, 
A. ; < Appeal dismissed, - 


ALLAHABAD HIGH COURT. 
Frest Oivit APPRAL No. 323 or 1927, 
January 12, 1931. 
Present:—Mr. Justice Mukerji 
aod Mr. Justice Bennet. 
JAIRAJ SINGH AND ANOTEER — ; 
PLAINTIFFS— APPBLLANTS 
versus NI 
. Musammat MUSTAPFAI BEGUM anp 
OTHERS— DEFENDANTS—RESEONDENTS. i 
Civil Procedure Code (Act V of 1908), s. 11, 0. ` 
XXXII, r,7—Mortgage suit—Compromise by some 
defendants—Decree on terms of compromise against 
ex parte defendants—Validity of decree—Jurisdiction 
of Court—Res judicata—-Suit on ‘behalf of -minor—. 
Compromise with leave.of Court—Sanction, whether 
can be questioned. E 
A suit for foreclosure was instituted against the 
members of: a Hindu family.. The major. member 
who was nota party to‘the-:mortgage -remained ‘ex 
parte. The case was compromised -by the - minor. 
members: with the leave of the Court and a decree was 
passed ‘against all the defendants in terms of ‘the’ 
compromise. Some ofthe defendants instituted a 


‘fresh suit for possession of their share “in the family 


ignoring the compromise decree y . 

Held, that assuming that the Oourt ‘acted errone-.,, 
ously in passing a decree against the ex parte major, 
member interms of the compromise, there was no 
want of jurisdiction andthe decree was binding -on 
the major memberas he had not taken ‘the’ ‘proper’ 
course to have it set aside. 

Since jurisdiction is the power to hear and 
determine, it ‘does not.depend either upon the’ - 
Tegularity of the exercise ‘of that power or upon the- 
correctness of the decision pronounced, for the - power: 
to decide necessarily -carries with it the power to 
decide wrongly as well as rightly. [p. 880, col. 1.) . 

Hariday Nath Roy v. Ram Chandra Barna Sarma 
(1) and Malkarjun v. Narhari (2) referred to, ; 

A sanction given by the- Gourt for compromising a 
suit on behalf of minors can-only be questioned on 


` the ground that the: Judge had failed to apply. his: 


ae tothe terms ofthe compromise. [p.. 880, eol, 


First appeal from a decision of tha’ 
Subordinate Judge, Jaunpur, dated the’ 


. 15th September, 1926. 


Dr. K. N, Katju and Mr. Gadadhar Prasad 
for the Appellants. , , 
Messrs:.Mushtag Ahmed Zafar Mehdi and”. 


-Haidar-Mehdi, tor-theRespondents: 


131 I. O; 1931 


SUDGMENT.—tThis is a first appeal 
, by Jairaj Singh plaintiff No. 1 himself and 
his minor brother Ramdeo Singh plaintiff 
No, 2. These two plaintiffs are shown by 
the pedigree in the plaint at p. 7. of ths 
typed book as being two of the five sons 
of Madho Singh and as members of a 
family which had several branches col- 
lateral with Madho Singh. The plaintiffs 
and other branches of the family owned 
certain property in four villages in Jaunpur 
District and the share of the family of Madho 
Singh in those villages was one-fifth. The 
claim of the plaintiffs in the present suit is 
that they should be placed in possession 
of the whole one-fifth share of the family 
of Madho Singh in these villages and that 
a deed of mortgage dated the 12th June, 
“1919, executed by certain members of the 
family in favour of defendant No, 1 should 
be declared invalid. 


The history of the mroperty in regard 
to this family is as follows: 


On 17th August, 1915, there was a mori- 
gage by conditional sale for Rs. 8,628 execut- 
ed by Macho Singh father of the plaintiffs 
and other collateral members of his family. 
On the 30th August, 1916 another mortgage 
for Rs. 750 was executed also by Madho 
Singh andothers. These mortgages were 
in favour of defendant No. 1 Musammat 
Mustafai Begam.. Defendant No. 1 brought 
a suit for foreclosure on these mortgages 
which was Suit No. 168 of 1919 instituted 
on the.11th December, 1919. In that suit the 
plaintiff No. 1 Jairaj Singh remained ex 
parte, Other members of the family who 
were defendants came to terms of compro- 
mise with Musammat Mustafai Begam 
and an application was made on behaif of 
Ram Deo Singh minor and other minors by 
one Ram Karan Singh as guardian asking 
permission ofthe Oourt to compromise on 
certain terms. This application is shown 
on page 15 of the supplemental typed book. 

. The application sets forth that the suit for 
foreclosure had been brought on the basis 
of a valid bond with consideration and no 
good and proper defence could be put up on 
behalf of the minor defendant or any other 
defendants and if the matter be not compro- 
mised and a decree be passed, the property 
would be lost for éver and the defendants 
had no means to pay up the amount ofthe 
decree within the time which would be 
fixed by the Oourt in a decree for foreclo- 
sure, “Therefore the guardian of the de- 
fendants in the capacity of guardian along 
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wish other defendants executed a bond in 
favour of the plaintiff on 12th June, 1912, 
and saved the property from the danger of 
being foreclose3, for ten years, and the 
defendants got a sufficient time to pay up 
the amount. This compromise has been 
entered into for the benefit of the minors.” 


On this application the subordinate 
Judge granted permission tothe guardian 
Ram Karan Singh to compromise, stating 
that “As the compromise is in the interest 
of the minors, it is ordered that permission 
to enter into a compromise be granted.” 
Accordingly, on 3rd September, 1920, the 
Subordinate Judge passed a decree in this 
foreclosure suit stating that the compro- 
mise had been entered into by Ram Karan 
Singh on behalf of certain minors and as 
the other defendants were absent, “against 
whom an ex parte decree was passed, it is 
ordered and decreed that a decree bo passed 
in favour ofthe plaintiff to ‘the effect that 
she shall remain in possession and oczupa- 
tion of the property claimed, under O, XXIII, 
r. 3 of the Civil Procedure Oode subject to 
the conditions laid down in the bond, cated 
12th June, 1919, and an ex parte decres ba 
passed as against the defendants, who are 
absent according to the compromise given 
below.” ` 


Now the plaintiffs delayed until the 6th 
of May, 1926, before they questioned this 
decree and on. that date the plaintiffs filed 
the present suit. The plaintiffs took no 
steps to have the decree of 3rd September, 
1920 set aside either by an application for 
setting aside an ex pare decree on behalf 
of the major plaintiff Jairaj Singh or by 
way of appeal by the minor plaintiff Ram 
Dao Singh. The question before us is 
whether having allowed this decree to 
become final, it is open to the plaintifis now 
to bring the present suit or whether the 
present suit is barred by the rule of res 
judicata under s. 11 of the Civil Procedure 
Code. 


On behalf of the appellant plaintifs it 
was argued by Dr. Katju thatthe decree 
of 3rd September, 1920, in the suit for 
foreclosure was a decree which as regards 
the plaintif Jairaj Singh, was passed 
without jurisdiction and, therefore, it was 
a nullity and should not be treated as res 
judicata under the provisions of s. 11, Civil 
Procedure Code. His argument was that 
because Jairaj Singh remained ez parte in 
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that foreclosure suit, therefore the only 
decree which the Subordinate Judge was 
competent to pass against Jairaj Singh 
was a decree for foreclosure, and that it 
was not competent to the Subordinate 
- Judge to pass the decree which he did pass, 
that is, a decree stating that the plaintiff 
was to remain in poseession on the terms 
TTN mortgage executed on 12th June, 


Itis to be noted that as found by the 
lower Court, a finding with which we are 
in agreement, Jairaj Singh was not a party 
to the execution of that mortgage. On the 
question of jurisdiction we may refer to 
Hriday Nath Roy- v. Ram Chandra Barna 
Sarma) (1), In this, the meaning of the word 
“jurisdiction” has been discussed at con- 
siderable length and we are in entire agree- 
ment with the meaning which has been 
assigned to that word in that judgment. 
On page 146 it is stated: 


“Since juriediction is the power to hear 
and determino, it does not depend either 
upon the regularity of the exercise of that 
power or upon the correctness. of the de- 
cision pronounced, for the power to decide 
necessarily carries with it the power to 
decide wrongly as well as rightly. As an 
authority for this proposition reference 
may be made to the celebrated dictum of 
Lord Hobhouse in Malkarjun v. Narhari (2). 


“A Court has jurisdiction to decide wrong 
as well asright. Ifit decides wrong, the 
wronged party can only take the course 
prescribed by law for setting himself right; 
and if that course is not taken, the decision 
| however wrong, cannot be disturbed.” 


Applying this dictum to the present case, 
we are of opinion that although it might 
be argued that the decision of the learned 
Subordinate Judge of3rd September, 1920 
in the suit for foreclosure was a wrong 
decision, it cannot be said thet he was 
acting without jurisdiction in making the 
decree which he did make. It would have 
no doubt been open to the plaintiffs 
to question that decree in a Court of Appeal, 
But the plaintifis have not taken that 
course and they have come with a subse- 


(1) 58 Ind, Cas. 806, 48 O. 138; 31 O. |L, J. 482; 24 O. 
W. N. 723 (FB). 

(2) 25 B. 337 at p. 347; 27 I. A. 216; 50. W. N. 10; 2 
Bom. L. R. 927; 10 M. L. J. 368; 7 Sar. 739 (P. 0.). 
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quent suit and rely on- the argument that . 
the decree of 3rd September 1920 wag 
passed without jurisdiction. We consider 
that this plea is unsound and we consider. 
thatthe plaintiff Jairaj Singh is bound by 
the decree of 3rd September 1920 and that 
as regards him it cannot be set aside in 
the present suit. 


Now as regards the minor Ramdeo Singh, 
be was represented by a guardian Ram 
Karan Singh in the foreclosure suit of 
1920 and thet guardian obtained the per- 
mission of the Oourt to compromise their 
suit and the guardian duly signed the 
compromise on behalf of the minor. We 
consider, therefore, that the minor is also 
bound by the desree passed in the suit 
It was argued that the 
senction of the Judge to compromise might 
be questioned. Such a sanction could 
only be questioned on the ground that the 
Judge had failed to apply his mind to the 
terms of the compremiss, We consider 
from the order of the Subordinate Judge 
that he did apply his mind to thcse terms 
and having considered whether the com- 
promise was to the advanisge of the minor 
he came to the conclusion that it was to 
his advantage and accordingly gave per- 
mission to compromise, 


The learned Subordinate Judge has dis- 
missed the suit of the plaintiffs holding 
firstly that they. arexot entitled to posses- 
sion and secondly that they are not entitled 
to redeem, because the mortgage which 
was embodied in the compromise decree 
of 3rd September, 1920, gives the term of 
ten years for the mortgage to hold posses- 
sion and the suit for redemption is, there- 
fore, premature, We agree with this 
finding of the lower Oourt and we dismiss 
this appeal with costs. 


As this was a pauper appeal the Oourt- 
fee payable tothe Governmenton account 
of the appeal will be recoverable from. 
the adult appellant Jairaj Singh. 


A. Appeal dismissed, 
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BOMBAY HIGH COURT., 
Lerress Parent Apesar No. 79 oF 1929. 
August 14, 1930. 
Present :—Mr. Justice Patkar and 
- Mr, Justice Baker, 
VRIJLAL MANSUKHRAM AND OTHERB— 
iy APPELLANTS 


| versus 

| Messrs. OHUNILAL FATEOHAND— 
ae RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 68, 64— 
Distribution of  dividend—Absence of individual 
notices, effect of—First dividend—Receiver, whether 
bound to send notices, 
| Unless itis quite clear at the time of the declara- 
tion of the dividend that itis the final dividend. it 
1s-not incumbent on the Receiver to give individual 
notices under s. 64, Provincial Insolvency Act; and 
the unexpected event that the firat dividend hap- 
pened -to be the final dividend would not entitle the 
negligent creditor to re-open the distribution in 
-contravention: of the provisions of s. 63 of the Act. 
Section 63, Provincial Insolvency Act, is not control- 
led by 9.64. [p. 882, col. 2; p. 883, col. 1.] 

Venkatanarayana Chetty v. Sevugan Chetty (1), not 
ollowed. 


. In re McMurdo, Penfield v. McMurdo (2), Harrison v. 
Kirk (3) and In re Ramchandra Ganujt (4), relied on, 


| Letters Patent appeal against the deci- 
sion of Madgavkar, J., in Second Appeal 
No. 886 of 1927. 


Mr. K.N Koyajee, for the Appellants, 
Mr. H. V. Divatia, for the Respondents, 


JUDGMENT. 

Patkar, J.—In this case the respond- 
ents, the firm of Messrs, Ohunilal Fate- 
chand, were the creditors of the insolvent 
-and had notified and also proved their 
claim before the dividend was deciared by 
the Receiver, whereas the appellants, Vrij- 
lal Mansukhram and others, who were the 
‘creditors of the insolvent, proved them 
only after the declaration of the dividend. 

The learned Subordinate Judge held 
that as it was the only dividend and pro- 
bably the final dividend, the appellants 
were entitled to individual notices under 
8. 64, Provincial Insolvency Act, V of 
1920, and, therefore, as they did not receive 
the notices they were entitled to re-open 
the distribution of the dividend already 
declared and distributed. The view of 
the learned Subordinate Judge was con- 
firmed by the District Judge in appeal. 
On second appeal, Madgavkar, J., came 
to the contrary conclusion, and held that 
the mere fact that the first dividend prov- 
ed to be the final dividend did not entitle 
the negligent creditora to compel the vigi- 
lant creditors torefund the amount which 
they had already obtained from the Receiv- 
er on the assumption that it -was not the 
final but only the first dividend. 
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In this appeal it is urged on behalf of 
the appellants that under s 64, Provincial 
Insolvency Act, it is incumbent on the Re- 
ceiver to give individual notices to the 
creditors before the declaration of the 
final dividend by registered post accord- 
ing to form No. 11 at page 359 of the Civil 
Circulars, and r. 24, cl. (6), at page 351 of 
the Civil Circulars and, that the individual 
notices not having been given, the first 
dividend, which was, the final dividend, 
ought to be reopened, and reliance is 
placed on the decision of the Madras High 
Court in Venkatanarayana Chetty v. Sevugan 
Chetty (1). f 

It appears that on &th March, 1926, the 
Receiver sent a report to the Court, but 
did not məntion therein that the assets 
which were realized were the only aesets 
available for distribution, nor is there the 
opinion of the Court that the assets- realized 
were the only available assets and that the 
Receiver should declare a final dividend, 
Under those circumstances on 12th March, 
19:6, the dividend was declared and dis- 
tributed, It appears to have been the first 
dividend in the opinion of the Receiver and 
the Court. On 26th March, 1926, the appel- 
lants made an application, Hr. 12, to prove 
their claim. The Receiver opposed the 
application and in para, 9 of the Receiver's 
report itis mentioned: “There appear to 
be some outstandings of.the insolvent 
but these cannot be ascertained unless the 
khatas have been made up,” 

We are not, therefore, satisfied in the 
present case that the dividend which was 
declared and distributed was the final 
dividend in the insolvency, 

Assuming, however, that it was the first 
and the final dividend, s. t3, Act V of 
1920, would not enable the appellants to 
re-open the distribution which has already 
been made. Section 63 runs as ‘fellows: 
“Any creditor who has not proved his debt 
before the declaration of any dividend or 
dividends shall be entitled to ba paid, out 
of any money for the time being in the 
hands of the Receiver, any dividend or 
dividends which he may have failed to 
receive before that money is applied to the 
payment of any future dividend or divi- 
dends; but he shall not be entitled to dis- 
tribution of any dividend declared before 
his debt was proved by reason that he has 
not participated therein.” 

The effect of the section is that the cre- 


ditor coming late is not entitled to disturb 


(1) 80 Ind. Oas. 620; A. I. R. 1924 Mad, 769; 47 
M. 16; 47 M, L, J, 240; 30 L, W, 163, 
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the distribution of the dividends that have 
been paid before he came in though he 
may have the first claim in respect of any 
money inthe hands of the Receiver before 
any future dividends are made. 

In McMurdo, In re, Penfield v. McVurdo 
(2), where asimilar question arose, it was 
held by Vaughan Williams, L. J., at page 
698* “Now, according to my experience of 
bankruptcy practice, there never has been 
any doubt as to the right of a creditor, 
whether he is a secured creditor or whether 
he is an unsecured creditor, to come in and 
prove at any time during the administra- 
tion, provided only that he does not by his 
proof interfere with the prior distribution 
of the estate amongst the creditors and 
subject always, in which he has to come in 
and ask for leave to prove, to any terms 
which the Oourt may think it just to 
impose.” 

To the same effect is the opinion of 
Romer, L J., at page 706.* 

In an anslogous administration suit in 
Harrison v. Kirk (3) it was held that where 
in an administration suit there is a fund 
in Court, a creditor for a debt at law, 
though the appointed time for coming in 
has long elapsed, is by well-established 
practice allowed to prove against the general 
estate, subject to terms as tu costs and as 
to payments already made. 

In In re Ramchandra Ganuji (4), where 
a dividend was declared by the Official 
Assignee and the name of one creditor 
who had proved his claim was omitted 
through mistake, It was held that he was 
entitled to re-open the distribution made, 
but with regard to another creditor who 
did not prove his claim within time it was 
held that once the declared dividend was 
set aside he was also entitled to participate 
in the dividend that would have to be 
declared subsequently though he was not 
entitled to re open the distribution in his 
own right. At page 1176{ Marten, J., 
observes: ‘Then other cases cited to me 
were Ex parte Day: In the matter of 
Fenton (5), Ex parte Dilorth (6) and In re 
Graham (7). These cases would all rather 
tend to ehow that the general policy of the 
Insolvency Court was not to interfere with 

(2) (1902) 2 Ch. 684; 71. L, J. Oh. 691; 86 L. T. 
814; 50 W. R. 644. 
se (1904) A, O. 1; 73 L. J. P. O. 35; 89 L. T. 


6. 

(4) 104 Ind. Cas. 378; 29 Bom. L.R. 1167. 
(5) (1881).1 Mont, 212. 

(6) (1842) 3 Mon. Deac & De Gex, 63; 7 Jur. 95. 
(7) (1833) 2 Deac & Chetty 55. 

*Pages of (1902) 2 Oh.—[Hd.] 
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a distribution already made, supposing & 
creditor came in late.” i 

And after a reference to £. 72, Presidency 
Towns Insolvency Act, which corresponds 
to e. 63, Provincial Insolvency Act of 1920, 
it is observed (page 11767): “This section, 
I think, to some degree, bears out what I 
have referred to as being Londen practice, 
viz, that speaking generally the Oourt ought 
not to interfere with a past distribution. 
That I entirely follow when one has a case 
where the creditor comes in late but 
everything up to that date has been done 
quite correctly. by the bankruptcy officials. 
Tf we had a case where the Court had dis- 
tributed dividends cnly amongst the people 
then known but in fact there is some other 
person who is to blame for not having made 
known his claim. then it may be fair to say 
itis not the fault of anybody except him- 
self that he did not sharein the dividend, 
up to that date, The Oourt in effect says: 
We won't undo the past. But we shall 
make up the deficit to you so far as we 
can in the future,” 

At the time of the declaration of the first 
dividend it is not possible for the Receiver 
to be sure whether it will or will not be the 
final dividend, Unless it is quite clear that 
it is the final dividend, it is not incum- 
bent on him to give individual notices 
Generally a final 
dividend is declared after the realization 
of the whole of the property of tbe insolvent 
or so much thereof as can, in the opinion 
of the Oourt, be realized without need- 
lessly protracting the Receivership. That 
stage was not reached when the first divi- 
dend was declared. I think, therefore, 
that the Receiver was not in default in 
omitting to issue individual notices. Fur- 
ther it appears from the Receiver’s report 
that petitioner No. L was asked to prove his 
claim but replied that he had proved his 
claim but the statement was found to be 
incorrect. The unexpected event that the 
first dividend happened to be the final 
dividend would not entitle the negligent 
creditor to re-open the distribution in 
contravention of the provisions ofs. 63 of 
the Act, 

In Krishna Chinnoo & Sons v. Matubhat 
(8) the secured creditora in the leasehold 
property were entitled to eay that they 
were unsecured creditors of the ineolvent 
and lodged their proof before the declara- 
tion of the dividend, and, therefore, were 

(8) 117 Ind Oas. 440; A.I.R 1929 Bom, 107; 52 
R. 290; 31 Bom. L. R. 35. 
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‘the dividend is made. 


not .creditors. who had not proved their 
debt before the declaration of the dividend 
80 as to fall under the bar against disturb- 
ance of a’ distribution of dividend, and the 
omission of the Official Assignee to accept 
the proof did not prejudice their rights, 

We think that a creditor who has been 
guilty of delay is not entitled to disturb 
the distribution of any dividend already 
declared though hemay be entitled to be 
paid the dividend or dividends, which he 
has failed to receiva out of any money 
which may bs in the hands of the Receiver 
before the declaration of any future divi- 
dend. We think, therefore, that s. 64 doss 
not control the proviso to s. 63, Provincial 
Insolvency Act. In Venkatanarayena 
Chetty v. Sevugan Chetty (1) the case was 
remanded to the lower Court ia order to 
ascertain whether the dividend which was 
declared was the first or the final dividend, 
but though the decision lends support to 
the contention that a creditor who comes 
in late is entitled to re-open the distribu- 
tion on the ground of want of notice under 
B. 64 of the Act, we prefer the view taken 
by Madgavkar, J., which is supported by 
the cases to which I have referred. 

I, therefore, think that the view taken by 
Madgavkar, J.,is correct and this appeal 
must be dismissed with costs. 

Baker, J.—I am of the same opinion. 
The question really is whether the express 
provision in s. 63, Provincial Insolvency 
Act, that the distribution of any dividend 
already declared should not be disturbed is 
controlled by the provision in s. 64 with 
regard to the neceasity of giving notice to 
ail the creditors before the declaration of 
This isa point on 
which there is no Indian authority except 
the case referred to in the judgment of 
Madgavkar, J,” tiz, Venkatanarayana 
Chetty v. Sevugan Chetty (1), but the sub- 
ject has been discussed by this Oourt in In 
re Ramchandra Ganujt (4), and from the 
remarks, at page 1176* of that judgment 
and the English cases referred to therein, it 
will appear that the principle is that a dis- 
tribution which has already taken place 
should not be disturbed. This has been 
held in the leading cases already referred 
to, viz, Harrison v. Kirk (3) and McMurdo, 
In re: Penfield v. McMurdo (2). In this 
state of thé authorities and in view of the 
practice obtaining in Eagland, I think that 
the view taken by Madgavkar, J.,is correct 
and that the appeal should be dismissed. 

A. Appeal dismissed, 
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BOMBAY HIGH COURT, 
Sroonp Orvin Appeal No. 405 oF 1928, 
September 11, 1930. 

Present :—Mr. Justice Patkar and 
Mr. Justice Broomfield. 
TUKARAM KRISHNA PATIL— 
DEFENDANT— APPELLANT 

VETSUS 7 
DINKAR BISBAT MAHADU— 
PL+INTIFF— RESPONDENT, 

Hindu Law—Suecession—Illegitimate son of Shudra 
—Right to inheritance — Conditions — Connection 
originating in adultery, effect of. 

To entitle an illegitimate son of a Shudra by a 
concubine to inheritance under the Hindu Law it 
is sufficient if the concubine wasin the solekeeping 
of the deceased and the connexion lasted till the 
death of the paramour, and the illegitimate son was 
not the fruit of adulterous connexion. It is not neces- 
sary that the connection, from the very inception 
should have been free from the taint of adultery 
or illegelity. [p. 885, col. 1.] 

[Case-law discussed.] 


Second appeal against a decision of the 
Assistant Judge, Satara,in Appeal No. 122 
of 1927, 

Messrs. G, N. Thakor and 8. Y. Abhyankar 
for the Appellant, 

Messrs. H. C. Coyajeeand D. R, Patwar- 
dhan, ior the Respondent. 

JUDGMENT. 

Patkar, J.—This was a suit brought 
by the plaintiffs Shankar and Dinkar for 
possession of certain property on the 
ground that they were the dasiputras of one 
Mahadu Daryaji Patil who died in February 
1924. Defendant No. 1 the brother of 
Mahadu contended that the plaintiffs were 
not the dastputras of the deceased Mahadu, 
and that Mahadu and defendant No, 1 were 
Kshatriyas and not Shudras. 

Both the lower Courts came tothe con- 
clusion that Mahadu and defendant No. 1 
were Shudras, that Shankar was born in 
November, 1918, that Radha’s husband died 
on 6th August, 1918, and that, therefore 
Shankar was not the illegitimate con 
of Mehadu, but Dinkar, who was born on 
10th March, 1922, was the illegitimate 
son of Mahadu and was entitled to succeed 
to the property of Mahadu. 

In second appeal it is urged that the 
finding of both the Oourts that Mahadu 
and defendant No. 1 were Shudras should 
not be accepted on the ground that the 
decision in Maharaja of Kolhapur v. Sun- 
daram Ayyar (1) was not followed by this 
Court in Sabrao Hambirrao v. Radha 
Hambirrao (2), and that both the Oourts 


(1) 93 Ind, Cas, 705; A. I. R. 1925 Mad, 497; 48 


ils 
(2) 113 Ind. Cas. 497; A, I. R. 1928 Bom, 295; 52 
B. 497; 30 Bom. L. R, 692, 
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have not applied the test of the consciousness 
of the community in order to determine 
the varna of Mahadu. The learned Sub- 
ordinate Judge applied the principle of the 
consciouaness of the community as the test 
of varna and having regard to the defend- 
ant’s admission before the Revenue Officers 
that he was a Shudras and te the fact 
that Mahadu’s family was not one of the 
96 families, came to the conclusion that 
they were not Kshatriyas but was Shudras, 
That finding was accepted by the lower 
Appellate Court. The finding, therefore, 
on this point is based on the evidence 
in the case, and ison a question of fact 
which itis difficult to interfere in second 
appeal. 

itis next urged that the connexion ‘of 
Radha with Mehadu was in its inception 
adulterous, and therefore Radha could not 
be said to be a dasi of Mahadu,and Dinkar 
was not entitled to succeed as the illegiti- 
mate son of Mahadu. 

In Rahi v. Govind (3) it was held that 
in the Presidency of Bombay the illegiti- 
mate offspring of a kept woman or a con- 
tinuous concubine amongst Skudras are 
on the same level as to inheritance as 
the issue of a female slave by shudra, andat 
page 113* it was observed that the condition, 
that the Shudra woman should never have 
been married toany man, has in practice, 
been discarded in the Presidency of 
Bombay. 

In Sadu v. Baiza (4) it was held follow- 
ing Rahi v. Govind (3), that in the Bombay 
Presidency, among Shudras the illegiti- 
mate offspring of a kept woman or con- 
tinuous concubine are on the same level 
as to inheritance as the dasiputra or son 
of female slave by a Shudre. 

In Rajani Nath Das v. Nitai Chandra Dey 
(5) it was held that an illegitimate son of 
a Shudra wes entitled as a dasiputra to 
a share of the inheritance, proviaed that 
his mother was in the continuous and exclu- 
sive keeping of his father, and he wag not 
the fruit of an adulterous or an incestuous 
intercourse. 

In Gangabai Peerappa v. Bandu (6) it 
was held that among Shudras an illegitimate 
son ofa concubine stands on the same 
level as to inheritance as the dasiputra, 


(3) 1B. 97. 

4) 4B 37(F-B). 

B 63 Ind. Cas. 50; A.I. R. 1921 Cal. 820; 48 O. 643; 
32 0. L. J. 433; 25 0. W. N. 453; (FB). ; 
an Ind, Cas. 986: 40 B. 369; 18 Bom, L, 








~#Page of 1 BA [Ha] 


TUKARAM KRISANA PATIL D. DANKA 615544 sarangan ue 


san n a 


In that case the woman was a widow and 
lived with her paramour till his death, 
and it was observed at page 371T. that the 
condition that the Shudra woman of whom 
the illegitimate son is born, should never 
have been married to any man has been 
discarded in the Presidency of Bombay, 
and that among Shudras tne illegitimate 
sous of akept woman or concubine are on 
the same level as to inheritance as the 
dasiputra or the son of a female slave by a 
Shudra. 

‘In Soundararajan v, Arunachalam Chetty 
(7) it was held by the Full Bench of the 
Madras High Oourt that the illegitimate 
son of a Shudra by a dancing woman who 
was by profession a prostitute before she 
came into his keeping but who was kept 
by him in continuous and exclusive con- 
cubinage thereafter was entitled to get 
his appropriate share in the joint family 
property after his father’s death, provided 
the connexion between his father and 
mother was not incestuousor adulterous, 
At page 15)+ it was observed that the limita- 
tion as to her being an exclusive and con- 
tinuous concubine is not to be found in the 
texts and appears to have been imposed by 
the Courts as necessary to secure due evi- 
dence of the paternity, justas the further 
restriction that the connexion must not 
have been incestuous or adulterous was 
imposed on general grounds of morality. 
It was held in Subramania Ayyar v. Rath- 
navelu Chetty (8) thatit was not necessary 
that the woman shouldbe an unmarried 
woman, 

‘It would, therefore, follow from the decid- 
ed cases that it ie not necessary that tke 
woman should be an unmarried woman. 
She may be a widow according to the de- 
cision in Gangabai Peerappa v. Bandu (6) 
or a common prostitute according to the 
decision of the Madras High Court in Soun- 
dararajan v. Arunachalam Chetty (4), 

Golapchandra Sarkar Suastriin his Hindu 
Law, 6th Edition, at page 299, is of opinion 
that the various decisions on the right to 
maintenance of a concubine from the 
estate of her deceased paramour, and 
their s0n’s claim to a share therein, con- 
template cases in which the concubine 
lived es a member of tke femily'end that 

(7) 33 Ind. Cas. 858; 39 M. 136; 39 M. L. J. 
ie TA, 18 M. L. T. 552; (1916) 1 M. W. N. 

$ 42 Ind, Cas. 556; 41 M. 44; 22 M. L. J. 94; 6 L. W. 
149; 33 M. L. J. 224; (1917) M. W. N. 688 (F. B.) 
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such a concubine is called avaruddha stri, 
This opinion coincides with the view of 
Shah, J.,in Bai Monghibai v. Bai Nagubat 
(¥).. But their Lordships of the Privy 
Council in Bai Nagubai v. Bat Monghibat 
(10) have expressed the view that as sla- 
very is abolished, common residence is 
not now necessary, whatever may. have 
been the case when the concubine wasa 
slave of the household, and that a con- 


cubine is entitled to maintenance out of. 


the estate of her deceased paramour pro- 
vided that the concubinage be permanent 
until the death of the paramour and sexual 
fidelity to him be preserved although the 
concubine be not kept in the family 
house of the decessed. 

It would, therefore, follow that the wo- 


man must bs in the sole keeping of her. 


paramour and the connexion must last 
till the death of the paramour and the 
sexual fidelity to him is preserved, There 
is no limitation of time fixed by any of 
the decided cases or by the texts as to the 
duration of such connexion. In the Privy 
Council decision the period was five years, 
whereas in the Madras Full Bench case of 
Soundararajan v. Arunachalam Chetty (7) 
the period of three years elapsed from the 
inception of the connexion to the birth of 
the illegitimate son. If would, therefore, 
be sufficient if the concubine was in the 
sole keeping of the deceased and the cor- 
nexion lasted till the death of the para- 
mour, and the illegitimate son was not 
fruit of adulterous connexion. 

In the present case, even though the 
connexion was in its inception adulterous, 
it ceased to be adulterous after the death 
-of Radha’s husband on 6th August, 1918, 
and the plaintiff was born four years 
after Radha became a widow and the 
connexion ceased to be illegal or forbidden 
by law. Though Radha’s connexion with 
Mahadu was immoral, it ceased to be illegal 
or forbidden by law after Govind’s death, 
and. being of the same caste as Mehadu, 
it was open to her to remarry him after her 


husband's death. The decisions have not. 
gone so far as to lay down that the con-- 


nexion from the very inception should be 


free from the taint of adultery or illegality. - 
The only condition is that the. illegitimate - 


son should not be the fruit of adulterous 


(9) 69 Ind. Cas, 291; A. L R. 1923 Bom. 130; 47 
B. 401; 24 Bom. L. R 1069 


10) 96 Ind, Cas, 20; A.I. R. 1926 P.O, 73; 53 L- 


ry 153; 50 B. 604; 24 A. L. J. 729; (1926) M. W. N 


514; 4.0. W. N. 599; 44 O, L, J, 53; 24 L. W. 309; 28. 
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intercourse, I think, therefore, that Radha 
comes within the category of a dast or 
continuous concubine according to the 
desided cases, and that the plaintiff 
Dinkar is dasiputra or the illegitimate son 
of Mahadu and entitled to succssd. 

I think, therefore, that the view taken 
by both the Oourts is correct, and this 
appeal must be dismissed witn costs. 

Broomfield, J.—I agree with my 
learned brother that this appeal fails. 

Of the points raised by Mr. Thakor 
on behalf of the appellant only one can 
be regarded as a point of law. He has 
contended thet the plaintiff-respondent 
has not the ləgal status of a dasiputra 
because his mother Radha had only lived 
with hia father Mahadu for five or six 
years (seven or eight years according to’ 
the trial Judge) and because their associa- 
tion was in itsincaption adulterous, Ra- 
dha's husband Govind being still alive 
with Mahadu. The interesting argument 


in which Mr, Thakor has developed this 


point seems only to have disguised the 
fact that there is no real substance in 
either of the reasons that have been put 
forward. There is no authority for the pro- 
position that a man and a woman must 
have lived together for any particular term 
of years in order that the woman may be 
entitled to the privileges ofa dast or avarud- 
dha stri or the offepring of their intercourse 
to the privileges of a dasiputra. One 
must be able to say of the woman that she 
was a permanent or continuing concubine, 
that she consorted exclusively with the one 
man during the period of her association 
with him and that she was openly and 
avowedly his mistress and dependant. That 
was laid down by Shah, J., in Bat Monghibar 
v. Bai Nagubai (9), and to that extent the 
judgment of Shah,J., was unaffected by the 
decision of the Privy Council in appeal in 
the same case, Bai Nagubat v. Bai Monghi- 
bai (10). To satisfy those conditions it is no 
doubt necessary that the association must 
be have lasted from some considerable time. 
Provided the conditions are satisfied, it 
seems to me it is neither necessary nor 
possible to be more precise as regards the 
duration of time. The Privy Council _deci- 
gion in Bai Nagubai v. Bat Monghibat (10) 
implies that & period of five years 13 suffi~ 
cient, and in Soundararajan Vv. Aruna- 
chalam Cheity (7), a person was heli to be 
entitled to the status of a dasiputra 
who was born only three years aiter his 
mother began to live with his father. 

As regardsthe argument based on the 
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fact that Radha’s husband was still alive 
with Mahadu. Iam unable to see that that 
makes any material difference. Mr. Thakor 
says that it is a matter of first impression, 
and we have not been referred to any 
reported case in which the facts were pre- 
cisely the same. But, in my opinion, the 
authorities are wide enough to cover the 
present case. It is perfectly well-settled that 
no person who is himself the offspring of an 
adulterous intercourse can claim a share as 
dasiputra; but that is not the position in 
this case. The plaintiff's mother had been 
a widow for four years when the plaintiff 
was born, and I can see no essential differ- 
ence between the facts of this case and the 
facts in Gangabai Peerappa v. Bandu (6). 
As my learned brother hes pointed out, it 
was held aslong ago as Raki. v. Govind 
(3), that it is no longer a neces- 
gary condition that the woman should not 
have been married to another man. In this 
case it appears that Radha had never lived 
with Govind who is said to have been a 
leper. Before shecame tolive with Mahadu, 
she had been the mistress of another map, 
Vithu, but that fact. is immaterial, In 
Soundararajan v. Arunachalam Chetty (7) 
the woman held to be entitled as a dasi had 
been previously a professional prostitute, 
The fact seems to be that, provided the 
conditions mentioned above are fulilled, 
the antecedents of the woman do not count. 
, An illegitimate son can only be entitled 
to ashare in his father's property if the 
parties are Shudras, In this case the parties 
are-Marathas. The question was raised at 
the trial whether the family in question ig 
of the Kshatriya or Shudra caste. Both 
the lower Oourts have held that the parties 
are not Kshatriyas but Shudras. On the 
faceof it that appears to be obviously a ques. 
tion of fact. Mr. Thakor, relying on some 
remarks of Madgavkar, J., 
Hambirrao v. Radho Hambirrao (2) has 
argued that, in order to decide whether 
a particular Maratha family belongs to the 
Kshatriya caste or the Shudra caste, caste 
consciousness or the consciousness of the 
community is an important factor, that caste 
coneciousnees may be proved by the eyi- 
dence of the members of the community, 
that the lower Oourts have ignored the evi. 
dence of certain members of the community 
who were examined, and that this amounts 
to a mistake of law which enables the 


whole question to be reopened even in > 


second appeal. ` The evidence, however, of 
these Maratha witnesses has not been 
ignored by the lower Oouris, What the 
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learned Assistant Judge says is that their - 
evidence is interested. That does not seem 
to be an unreasonable description of the 
evidence of witnesses who are claiming a 
higher status not only for the defendant 
but for themeelves, There is nothing in 
the judgment in Subrao Hambirrao v, 
Radha Hambirrao (2). which makes it 
incumbent on the Court to attach import- 
ance to interested evidence. Further the 
lower Oourts have given other reasons for 
not relying on the evidence of these Maratha 
witnesses. It seems to me to be purely a 
question of appreciation of evidence and 
nota matter of Jaw at all. But, as my 
learned brother has pointed out, if the 
argument based on caste consciousness has 
to be considered, it would appear to tell 
rather against the defendant than in his 
favour seeing that in the heirship inquiry 
by the revenue authorities he himself ad- 
mitted that he was of shudra caste. 
A Appeal dismissed, 
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Sand Rowned 11 lands including the three lands 
in suit. R brought a suit for partition against Sin 1919 
and obtaineda decree. The decree for partition 
directed that the lands in the possession of the present 
plaintiffs who were a transferees of eight of the lands 
from S, should be allotted as faras possible to the 
share of S. A few days after his decree in 1921 S 
sold half share in the three remaining lands to X 
and in 1924, X obtainedan ex parte decree for parti- 
tion against S. The present plaintiffs made an ap- 
plication in that suit tobe made parties but the ap- 
plication was rejected. The plaintiffs thereupon in- 
stituted a suit against X and S for a declaration that 
the decree obtained by X against S was collusive and 
intended to defraud the plaintifis ; 

Held, (1) that though the plaintiffs were not entitled 
to any specific right in any property much less in the 
three lands in suit, they had an equity as against S 
to have the lands allotted to his share in order that 
they might be given to the plaintiffs; [p.-888, col, 1) 
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Narayan v. Nathaji Durgaji (2), Pandurang 
Anandrav y. Bhaskar Shadashiv (3) and Udaram Sita- 
Tan v Ranu Panduji and Venku Panduji (4), referred 

0. 

(2) that the plaintiffs were entitled to institute a 
suit to set aside the decree obtained by X as they 
could not ofherwise enforce their equity in the exe- 
Cation proceedings of the partition decree; [p. 888, col. 


(3) that in the cireumstances of the case the plaint- 
ifs could be allowed to amend the plaint even in 
second appeal by incorporating a prayer for setting 
aside the decree obtained by X. [ibid] 

Although an Appellate Court will not ordinarily 
allow an amendment of the plaint where the plaint- 
iff has elected to go to trial upon the issue whether 
theframe of the suit is correct notwithstanding the 
objection of the defendant that the suit offended 
against s. 42, Specific Relief Act, yet, where the 
plaintiff has framed his suit bona fide, believing that 
consequential reliefis not open to him, and that he 
is entitled only to declaration, the Court is justified 
=r i ie an amendment of the plaint. [p. 889, 
col, 1. 

: Charan Dasv. Amir Khan (5) and Sheopujan Rat 
v. Kesho Prasad Singh (6), relied on. 

The word “collusion” when used in connexion with 
judicial proceedings means a secret agreement be- 
tween twopersons that the one should institute a 
suit against the otherin order to obtain the decision 
of a judicial tribunal for some sinister purpose or 
even in the wider sense of a deceitful agreement or 
compact between twoor more persons ta do some 
act in order to prejudice a third person or for 
some improper purposes. [ibid. 

In a suit for partition of jomt family property 
prior purchasers or incumbrancers are, as far as 
possible, entitled to priority but not as a matter 
of right, It isonly an equity and the question how 
and where the equity should be invoked in aid of 
a party must depend upon equitable considerations 
which, again, must depend on the cireumstances of 
each case. [p. 888, col. 1.] 

Second appeal against a decision of the 


District Judge, Bijapur, in Appeal No. 99 - 


of 1928. 


Messrs. H.C. Coyajee, G. P. Murdeshwar 
and M. M Nadkarni, forthe Appellante. 

Mr. H. B. Gumaste, for the Respondent. 

JUDGMENT.—This is a suit brought by 
the plaintiffs for a declaration that the 
decree obtained by defendant No. lagainst 
defendant No. 2 was a collusive decree on 
the ground that defendant No. 2 in order 
to defraud the plaintiffs passed a hollow 
sale-deed to his brother-in law defendant 
No. 1 of his share in the plaint lands and 
that subsequently in collusion with defend- 
ant No. 2, defendant No. l brought a suit 
against defendant No. 2 on this sale-deed 
and obtained an ex parte decree. 

The learned Subordinate Judge held that 
the plaintiffs were entitled to maintain the 
suit and that the decree in SuitNo, 332 of 
1924 was obtained by defendant No, 1 col- 
lusively with defendant No, 2 as alleged by 
the plaintiffs, and, therefore, gave a declara- 
tion that the decree was collusive, 
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Two appeals were filed against the decree. 
Appeal No. 99 by the plaintiffs urging that 
the lower Court ought not to have merely 
given the declaration but ought to have set 
aside the decree, and Appeal No, i01 by 
deferdant No, 1 attacking the grant of the 
declaration. The learned District Judge 
held that the suit was not maintainable on 
two grounds; firstly. that the plaintiffs did 
not ask for setting aside the decree in the 
plaint and, therefore, could not sue for 8 
declaration, and secondly, there was no 
evidence of collusion, and also relied upon 
the decision in the case of Ram Sarup .v 
Rukmin Kuar (I). With regard to the 
application fcr amendment, Ex. 10, which 
was filed in appeal, the learned Judge was 
of opinion that it was a new case quite 
different from the case made before the 
Subordinate Judge, and that even if Art. 91, 
Limitation Act, did notapply, Art, 120 would 
be applicable to a suit to set eside the sale, 
and the amendment of the plaint would 
deprive the defendant of the defence of 
limitation. He, therefore, rejected the 
application for amendment, and dismissed 
the plaintiffs’ suit. 

On second appeal it is urged that the 
lower Oourt ought to have given the decla- 
ration even though the plaintiffs did not 
ask for consequential relief, and itis further 
urged that if the consequential relief was 
not asked for in the plaint, the point should 
be allowed to be amended by incorporating 
the relief, with regard to the setting aside of 
the decree. 


It appears that defendant No, 2 Somanna 
and his nephew Ramalingappa owned 11 
lands including the three lands in suit. 
Ramalingappa brought a suit for partition 
against defendant No. 2in the year 1919 
for partition of his half-share. The present 
plaintiff was a transferee of eight of the 
lands other than the three lands in suit. 
In the decrea for partition it was directed 
that the lands in possession of the present 
plaintiff should be allotted as far as possible 
to the share of defendant No. 2. Two 
days after the decree, ¿e,on 3rd Sptem- 
ber, 1921, defendant No. 2 sold one half 
share in the remaining three lands to 
defendant No. J,and in the year 1924, 
defendant No. 1 brought Suit N^. 332 
against defendant No. 2 for partition of 
the lands in suit. The present plaintiffs 
made an application that they should be 
joined as parties. Their application was 


(1) 7 A. 884; A. W. N (1885) 281, 
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not allowed and an ez parte decree was 
obtained by defendant No. 1. 

In Narayan v. Nathaji Durgaji (2) it was 
held that the principle laid down in 
Pandurang Anandrao .v, Bhaskar Shadashiv 
(3) and Udaram Sitaram v. Ranu Panduji 
and Venku Panduji (4) has settled the law 
governing decrees for partition. Prior 
purchasers or incumbrancers are, as far 
as possible, entitled to priority but not as 
a matter of right. It is only an equity 
and the question how and where the equity 
should be invoked in aid ofa party must 
depend upon equitable considerations 
which again must depend on the circum- 
stances of each case. 

Though the plaintiffs cannot be esgid to 
be entitled to say specific right in any 
property, much less in the three lands in 
euit, there is no doubt that the plaintiffs 
have an equity ss against defendant No 2 
to have the lands allotted to his share in 
order that in the partition decree the 
lands may be given to the present plaint- 
iffe as far as possible, It was not, therefore, 
open to defendant No. 2, two days after the 
decree, to pass a bogus cale-deedin favour 
of defendant No.1 in order to defeat the 
plaintiffs’ equity, and if, as contended by 
the present plaintiffe, the sale-deed in 
favour of defendant No. 1 was a hollow cale- 
deed, the direct result of the transaction 
would be to defeat the equity in favour of the 
plaintifis. Subsequently, after three years, 
defendant No. 1 obtained a decree against 
defendant No.2 and got one-half of the 
three lands. In that suit the present 
plaintiffs made an applicationto be made 
parties, but thst application was disallowed. 
The plaintiffs, therefore, cannot enforce 
their equity in the execution proceedings 
of the partition decree unless they bring a 
suit to set aside the subsequent decree 
obtained by defendant No, 1. Ifthe gale 
by defendant No. 2in favour of defendant 
No.1 is for valuable consideration, the 
plaintiffs will be bound to fail on the 
merits. But assuming that the transaction 
wasa bogus sale, the plaintiffs as purchasers 
who had an equity in their fayour recognized 
by the partition decree were entitled to sue 
for a declaration that the decree obtained 
by defendant No. 1 was collusive and 
should beset aside The objection to the 
grant of the declaration in the lower Gourt 
was thatthere was no prayer for setting 
aside the decree. The plaint appears to 

(2) 28 B. 201; 5 Bom, L. R. 945. 


(3) 11 B.H. O. R. 
(4) 11 B. H. Q, R. 76. 
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have been not properly drafted.. There 


ought to have been not merely & prayer for 
a declaration, but a relief ought to have 
been asked for setting aside the decree, 
for even if a declaration had been granted 
it would have been of no use to the present, 
plaintiffs in execution of the decree in the 
partition suit. . F 

The question, therefore, now is whether 
the plaintifis should be allowed to amend 
the plaint by incorporating the relief for 
setting aside the decree. Various cases 
have been cited in the argument, but it 
appears that owingto come mistake of the 
person drafting the plaint, the relief has 
not been asked for, and if the action of the 
plaintiff is bona fide, the amendment can be 
allowed under the ruling of the Privy 
Council in Charan Das v. Amir Khan (5). 
At page 116 * it is observed: - 

“If this be so, all that happened was that. 
the plaintiffs, through some clumsy 
blundering attempted to assert rights that 
they undoubtedly poseessed under the 
Statute in a form which the Statute did not 
permit’, and itis further observed that 
under special circumstances ihe Court has 
power to allow the amendment of the 
plaint though as a general rule such power 
should not be exercised where its effect is to 
take away froma defendant a legal right 
which has accrued to him by lapse of time, 
The plaintiffs asked for a declaration that 
the decree obtained by defendant No. 1 
against defendant No 2 was a collusive 
decree, The written statement of defendant 
No.2, Ex. 16, para. 6 runs as follows: 
“Plaintiffs have no right whatever over the 
lands in suit and hence their suit to eet 
aside the decree is not maintainable,” 

Ii appears that defendant No.2 under- 
stood the plaint es aeking a prayer not only 
for a declaration but also for setting aside 
the decree, After the declaration was given 
by the Subordinate Judge, the plaintif filed 
Appeal No. 99 in which they aeked for 
setting aside the decree. In the lower 
Appellate Court it appears that the amend- 
ment sought to be made in the plaint 
related to the reliel to have the sale deed eet 
aside and the learned Judge properly 
disallowed that amendment, In second 
appeal it is now urged that the only amend- 
ment that ought to be allowed would be by 


(5) 57 Ind. Cas. 606 A. I. R. 
I. A. 255; 110 at p. 116; 39M. L. J. 195; 28 
M. L. T. 149; 2U, P. L R 
1095: 22 Bom. I, 
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incorporating a relief in the plaint with 
‘regard to the setting aside of the decree. 
In Sheopujan Rai-v. Kesho Prasad Singh 
(6) it was held that although an Appellate 
Court will not ordinarily allow an amend- 
ment of the plaint where the plaintiff has 
elected to go to trial upon the issue whether 
the frame of the suit is correct notwithstand- 
ing the objection of the defendant that the 
suit offended against s.42, Specific Reliet 
Act, yet, where the plaintiff has framed his 
suit bona fide, believing that consequential 
relief is not open to him, and that he is 
entitled only to declaration, the Oourt is 
justified in allowing an amendment of the 
plaint, 

In the plaint an allegation was made that 
the decree was obtained by collusion. The 
learned Judge during the course of his 
judgment stated that there wasno evidence 
to hold that theobtainment of the decree was 
collusive. According tothe decision in Kondi 
V. Chunilal (7) the word “collusion” when used 
in connexion with judicial proceedings means 
a secret agreement between two persons 
that the one should institute a suit against 
the other in order to obtain the decision of 
a judicial tribunal for some sinister purpose, 
orevenin the wider sense of a deceitful 
agreement or compact between two or more 
persons to do some act in order to prejudice 
a third person or for some improper 
purpose, To the same effect are the observa- 
tions in Field's Law of Evidence, Edition 
8, at page 377. If the sale-deed passed 
by defendant No. 2in favour of defendant 
No. L was for valuable consideration, the 
plaintiffs’ suit is bound to fail. If, on the 
other hand, the sale-deed was a hollow sale- 
deed, it would clearly follow that there was 
some understanding between defendant No, 
1 snd defendant No 2 that the decree 
should be obtained in order to prejudice the 
equity of the present plaintiffs. I think, 
therefore, that under the peculiar cireumst- 
ances of this case the amendment should be 
allowed even in second appeal. 

I would, therefore, allow the plaintiffs to 
amend the plaint incorporating therein a 
prayer for setting aside the decree in Suit 
No. 332 of 1924, and would, therefore, reverse 
the decree of the lower Court and send the 
case back to the Court inorder to determine 
whether the decree obtained by defendant 
No. 1 againet defendant No. 2 was obtained 
in collusion with defendant No. 2. In con- 


(6) 76 Ind. Cas. 347; A, IR, 1924 Pat. 310; 2 Pat, 
919; 5 P. L. 7,315, 

(7) 113 Ind, Oas. 229; A.I R. 1929 Bom, 1; 53 B, 
75; 30 Bom, L, R, 1539. 
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sidering that question it will be open ta 
the District Judge to consider whether the 
sale-deed passed by defendant No. Zin 
favourzof defendant No. lon 3rd September, 
1921, two days after the partition decree, 
wasa hollow transaction or was for con- 
sideration, If the learned District Judge - 
comes to the conclusion that the document 
was for valuable consideration the plaint- 
iffs’ suit will have to be dismissed. If, on 
the other hand, he comes to the conclusion 
on taking into consideration the document 
and the other circumstances in the case, 
that the sale-deed was a hollow transaction, 
there would be adequate ground for inferr- 
ing that the decree obtained by defendant 
No, 1 against defendant No. 2 was a collusive 
decree 

I would, therefore, reverse tthe decree of 
the lower Appellate Court and remand 
the case tothe lower Appeliate Gourt for 
decision on the merits in the light of the 
remarks made in this judgment. The 
plaintiffs to pay the costs of defendent No. L 
incurred up to date. 

Decree reversed, 
A Case remanded. 


BOMBAY HIGH COURT. 
Criminat APPEAL No. 561 oF 1930, 
December 16, 1930. 
Present:—Mr. J. W. F. Beaumont, Ohief 
Justice, and Mr. Justice Murphy. 
SOHRAB PALANJI EAPADIA— 
Accospp—APPELLANT 


versus 
EMPEROR—Oppostre Party. 

Criminal Law Amendment Act (XIV of 1908), 3. 17 
()—Assist’, meaning of—Absence of co-operation, 
effect of—Publication of time and place of meeting 
with Police Commissioner's ban, whether amounts to 
assisting promoters. 

The words ‘in any way assists the operations of any 
such association’ in s. 17 (1), Oriminal Law Amend- 
ment Act are not limited to acts which assist the 
operations ofsuch association with the co-operation 
of such association but cover acts which may assist the 
operations of the association but which are done with- 
out any co-operation of the association. [p. 890, cols, 

J 


A notice in a paper circulatingin Bombay stating 
that a meeting is to take place in Bombay and giving 
the time and place of the meeting ‘assists’ the promoters 
of the meeting within the meaning of s. 17 (1), Ori- 
minal Law Amendment Act. The publication of the 
Police Commissioner's order prohibiting the meeting, 
side by side with the notice, does not make any 
difference, [p, 890, col, 1.] 
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- Oriminal appeal against a conviction and 
sentence passed by the Presidency Magis- 
trate, Third Court, Bombay. 
. Mr. B J. Desai, for the Accused. 
. Sir Jamshed Kanga, Messrs. P. B. Shingne 
and A. Kirke-Smith, for the Crown. 
‘ JUDGMENT. 
Beaumont, ©. J.—This is an appeal 

by accused No.2 from a conviction by the 
Presidency Magistrate, Third Oourt, 
under s. 17 (|), Oriminal Law Amendment 
Act XIV of 1908. The facts are notin dis- 
pute, Accused No. 2 is the printer and pub- 
lisher of a daily newspaper known as the 
“Bombay Chronicle,” It is not disputed that 
the War Council of the Bombay Provincial 
Congress Committee is an association which 
has been declared unlawful by Government 
under the Oriminal Law Amendment Act. 
‘On15th November,1¥30, the accused printed 
-and published in the issue of the “Bombay 
Chronicle” for that day a short notice that a 

meeting would beheld under the auspices 
` of the War Council in connexion with what 
was called “ Jawahar day.” Oa 16th 
November, 1930, a longer notice appeared in 
the ‘ Obrozicle” in which the War Council's 
programme was announced as under. It 
started by saying : “Mass meeting at Ohow- 
patty at 6 p.m.standard time.” Then the 
notice gave the programme of the meeting 
and then it referred to a women’s meeting 
and below this notice was printed the 
Police Commissioner's ban which wasa ban 
issued by the Commissioner of Police point- 
ing out that the meeting was prohibited 
and that if the public in defiance of the 
order attempted to hold the meeting neces- 
sary steps would be taken to disperse 
it. . > 

Now two points have been taken by Mr. 
Desai on behalfof the accused. He saya, 
first of all, that on the true construction 
- of 8.17 (1), Oriminal Law Amendment Act 
the action of the accused was not unlawful. 
That section provides that whoeveris amem- 
ber of an unlawful association or takes 
-part in meetings of any euch association or 
-contributes or receives or solicits any contri- 
‘bution for the purpose of any such. asso- 
-ciation or in any way assists the operations 
_of any such association shall be punished 
with imprisonment for aterm which may 
extend to six months or with fine or with 
both. The words under which the accused 
.was convicted are the words “in any way 
assists the operations of any such associa- 
. tion.” 
“ “which are perfectly general and which he 
admits cannot be controlled by the preced- 
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ing words nevertheless must have some, 
limitation nut upon thém, and he suggests 
that they must be limited to acts which: 
assist the operations of such association 
with theco operation of such association 
and that they donot cover acts which may 
assist the operations of the association but 
which are done without any co-operation 
of the association. He supports his argu- 
ment by putting to us many ingenious 
hypothetical cases. Iam afraid that when 
at the Bar I have employed that kind of 
argument too often to feel embarrassed with 
it asa Judge. When thebypothetical cases 
arise—and I understand some of them will 
arise shortly—I will endeavour to deal with 
them, but at the moment I only propose to 
deal with the facts of the case before us, 
and Ido not see any ground for limiting 
the words “in any way assists the operations 
of any such association” in the manner 
suggested. 

Then Mr. Desai’s second point is that 
the notice in this case did not assist the 
operations of the War Council because, side 
by side with the publication of the notice 
of the meeting, there appeared the publica- 
tion of the ban on the meeting and he says 
that anybody reading the two notices to- 
gether would no doubt see that the meeting 
was proposed to be held at Chowpatty at 6 
P. M., but he would also seethat the meet: 
ing was prohibited by the Police Commis- 
sioner, and that it must be presumed that 


_ people would obey the law and not attend 


the meeting. A sufficient answer to that 
is that the notice in fact goes much further 
in affording information than does the 
statement in the ban of the Commissioner 
of Police. The notice gives the place of the 
meeting and the time of the meeting two 
very material facts which are omitted from 
the statement contained in the Police 
Oommissioner’s ban, and it seems to me 
quite impossible to say that a notice in a 
paper circulating in Bombay stating that 
a meetingis to take place and giving the 
time and place of the meeting does any- 
thing but assist the promoters of the meet- 
ing. It seemsto me plain that this notice 
must have assisted the promoters of the 
meeting. I think, therefore, that the convic- 
tion was right and must be upheld and the 
appeal dismissed. 

Murphy, J.—Tha question in this ap- 
pealis a very simple one. The relevant 
section of Act RIV of 1908 brings. within the 
case whoever in any way assists the opera- 
tions of an association which has been 
notified as unlawful. The War Council 
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was declared unlawful bya notification of 

“the-Government of Bombay and the pro- 
gramme to be carried out on 16th Novem- 
ber, 1930, had been prohibited by the Oom- 
missioner of Police. Whether the announce: 
ment of the proposed meeting in the “Bom- 
bay Chronicle” of 15th and 16th November, 
1930, by way of assistance to the unlaw- 
ful association, is the only question in this 
case? I think it is clear that it was, being 
in fact a furtherance of its own efforts at 
advertising the proposed meeting, by beat 
of drum and pavement writing, as appears 
from the evidence in the case. Neither 
does if appear te me that the publication 
of the Commissioner of Police's prohibition 
on the same page carries Mr. Desai’s argu- 
ments any further as has been pointed out 
by the learned Ohief Justice. I agree, 
therefore, that the conviction and sentence 
suet be confirmed and the appeal dismiss- 
ed. 

A. Order accordingly. 


BOMBAY HIGH COURT. 

ORIMINAL REVISION APPLIGATION No, 386 

; cr 1930, 
December 2, 1930. | 

Present :—Mr. J. W. F. Beaumont, Chief 

Justices and Mr, Justice Murphy, 
In re DAMODAR BAPUJI PADVAL— 
ÅPPLIOANT. 

Griminal Procedure Code (Act V of 1898), s. 526— 
Transfer—Magistrate personal friend of one party, 
whether ground for transfer—Application for trans- 
fer—Applicant's right te copy of report of subordi- 
nate Court—V exatious applications—Penalty,. 

“The practice which prevails in the High Court in 

applications for transfer, of furnishing the applicant 
with a copy of any report which the Court may re- 
ceive from the subordinate Court from which it is 
sought to transfer the case should be followed in the 
Qhief Presidency Magistrate's Court. 


The fact that the Magistrateis a personal friend of 
the complainant is no ground for transferring the 
case. 

The High Oourt will exercise the powers given to 
it under gs. 526 (6-A), Oriminal Procedure Code, in all 
frivolous or vexatious applications for transfer. 

. Messrs, A. G. Desai and G.. B Chitale, for 
the Applicant. am 

Mr. Jhaveri, for the Complainant. 

“Mr. P. B, Shingne, for the Orown. 

JUDGMENT—This is an application 
for transferring the case from the Oourt of 
the Presidency Magistrate, fifth Gourt, 
Dadar, to any other Gourt. The appellant in 
this case is being prosecuted on a charge of 
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cheating under s. 420, Indian Penal Code, in 
‘the Dadar Court. The only reason why we 
Sent for the record in this case is that the 
learned Chief Presidency Magistrate to whom 
application for transfer was made had sent 
for a report from the learned Magistrate 
‘of the Dadar Court and a copy of that 
report had not been supplied to the ap- 
plicant and we thought it desirable that the 
practice which prevails in the High Court 
in applications for transfer, of furnishing 
the applicant with a copy of any report 
which the Court may receive from the sub- 
ordinate Oourt from which it is sought to 
transfer the case should be followed in the 
Ohief Presidency Magistrate's Court. The 
report in question has not been furnished 
to the applicant, 

On the merits Isee no ground whatever 
for directing a transfer. So faras conveni- 
ence is concerned the Dadar Oourt in which 
the complaint is being dealt with ie near- 
est to the accused, so that it is actually to 
his convenience that the transfer should 
not be effected. The other ground suggest- 
ed is that the Magistrate is a personal 
friend of the complainant. In my opinion 
this is no ground whatever for transferring 
the case, Magistrates and Judges quite 
appreciate the duty of impartiality. It 
frequently happens that one of the par- 
ties before the Court may happen to know 
the presiding Judge but that fact in the 
great majority of cases affords no reason 
whatever for believing that the Judge will 
not deal with the matter quite impartial- 
ly. This is the second application for 
transfer, the previous one being dismissed 
on 13th June, 1930. In my opinion the 
application is entirely frivolous and is dis- 
missed. 

Mr, Jhaveri for the opponent asks for 
the costs of this application from the ap- 
plicant under e. 526 (6-A), Oriminal Proce- 
dure Code, Weadmitted this revision ap- 
plication as there was a point about the 
copy of the report being furnished to the 
applicant. We, therefore, think that this 
is not a case in which we should order 
the applicant to pay the costs of the op- 
ponent. Butina future] desire tosay that 
we shall exercise the powers given to us 
under s, 526 (6-A), Oriminal Procedure 
Oode in all frivolous or vexatious applica- 
tions for transfer. fois 

A, Application dismissed, 
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BOMBAY HIGH COURT. 
Spoonp OIvIL AppaaL No, 822 or 1929, 
October 15, 1930. 
Present:—Mr-Jusatice Patkar and 
Mr. Justico Broomfield, 
AMINABI MAAMULAL PATIL— 
Daerenpsant—APPBLLANT 


versus 
ABASAHEB MIRASAHEB PATIL 
—PuainTIFF— RESPONDENT 

Bombay -Watan Act (V of 1886), s. 2— Widow's share 
-Existence of daughter, effect of—Muhammadan Law 
—Inheritance—Widows’ share whendaughter exists. 

Where a Muhammadan watandar dies leaving behind 
him awidow, adaughterand a paternal uncle, the 
daughter who is postponed under Act V of 1886, in 
the order of succession tothe paternal uncle, is 
practically excluded from inheritance and the inherit- 
ance will have to be divided between the widow and 
the paternal uncle in the proportion of one-fourth 
and three-fourths. The rule of Muhammadan Law 
that if the widow hasa child, her share is reduced to 
one-eighth does notapply in such a case. [p. 884, col. 1.] 

The ordinary rule of Muhammadan Law of inherit- 
ance that the widow takes one-fourth if there are no 
children, but one-eighth, if there isa child or children 
is intended for the benefit of the children and nota 
yesiduary other than. the.son and daughter. [p. 894, 


sol, 2.) h 
Second appeal from the decision of the 


Assistant Judge at Belgaum, in Appeal 
No. 218 of 1927, confirming the decree passed 
by the Subordinate Judge at Ohikodi; in 
Suit No. 248 of 1926. 

Mr, Faiz Tyabji (with him Mr. G. P. Mur- 
deshwar), for the Appellant. 

Mr. H. B. Gumaste, for the Respondent, 


; JUDGMENT. 

Patkar, 3.—The question involved inthis 
second appeal is as to the quantum of the 
share which a widow takes when a daughter 
is postponed to the paternal uncle by 
s. 2 of Bombay Act V of 1886. 

One Mahmulal died leaving his widow, 
. defendant No. 1, the plaintiff, his paternal 
uncie, and 8 daughter Duranbi. Both the 
Courts held that the widow, defendant 
No. 1, was entitled to one-eighth share and 
the paternal uncle was entitled to the 
seven-eighths as a residuary, the daughter 
Duranbi being postponed in the order of 
succession by 6. 2 of Act V of 1886, 

It is contended in second appeal that as 
the daughter is incapable of taking, she 
must be considered to be non-existent for 
the purposes of inheritence, and defend- 
ant No. lshould be held entitled to one- 
fourth of: the shars of the inheritancsa and 
the plaintiff to three-fourths share. The 
learned Assistant Judge in appeal held 
that the widow was entitled to one-eighth 
share on the ground that she had a daugh- 
ter in existence, and further relied upon 
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the principle of Muhammadan Law that a, 
person though excluded from inheritance 
may exclude others wholly or partially and 
relied upon Mulla's Principles of Muham- 
madan Law, page 35, and further held that: 
under s, 2 Act V of 1886 the daughter as a 
female heirisnot absolutely excluded but 
is merely postponed in the order | of 
supepeen till at the male heirs are exhaust- 
ed, 5 
The general principle relied on by the 
learned Assistant Judge is stated at page 
35, Mulla’s Principles of Muhammadan Law, 
While discussing the share of the mother 
in competition with the father and two 
sisters it ia stated that when there is in 
existence only the mother and the father, 
the mother takes one-third and the father 
takes two-thirds as the residuary; but when 
there is a mother, two sisters and the 
father, the mother takes one sixth because 
there are two sisters and the two sisters 
are excluded by the father, and the father, 
therefore, takes five-sixths as reeiduary, 
and in the last mentioned case the two 
sisters, though they do not inherit at all, 
affect the share of the mother and 
prevent her from taking one-third, and 
this is said to proeeed on. the 
principle that a person though excluded 
from inheritance may exclude others. This 
is based on Sirajiyyah 28. It is urged on 
behalf of the appellant that this is a solita- 
ry instance, and the special rule based on 
special circumstances cannot be extended 
so as to prevail under all circumstances, 
and cannot be applied as a general rule. 
The same principle, however, applies in 
two other instances mentioned in paras. (g) 
and 19) at pages 36 and 37 of Mulla’s Mu- 
hammadan Law. When there. is in exist- 
ence the mother, sister and father, the 
mother takes one-third and the sister is ex- 
cluded by the father and the father takes 
two-thirds as residuary, but if there is the 
mother, 8 brother, a sister and the father, 
the mother takes one sixth because there is 
a brother and also a sister and the brother 
and sister are excluded py the father and 
the father takes five-sixths as residuary.: 
The mother takes one-sixth and'not one-- 
third when there are two or more brothers 
or two or more sisters or one brother and 
one sister or two or more brothers and sis- 
ters, the brother and sister, though they are 
excluded from inheritance by the father, 
prevent the mother from taking the larger 
share one-third. Similarly, when there isa 
father’s mother, mother’s ` mother’s mother 
and father’s father, the father’s mother takes ` 
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one-sixth, the mother’s mother’s mother is 
excluded by the father’s mother and the 
father’s father takes five-sixths as residuary, 
but when there is in existence the father’s 
mother, mother’s mother’s mother and 
father, the father’s mother is excluied by 
the father and the mother’s mother is ex- 
cluded by the father’s mother and the 
father takes the whole as residuary. Thus, 
the father’s mother, though she is excluded 
by the father,excludes the mother’s mother’s 
mother, aud this is said to proceed on 
the rule that one who is excluded may 
himself exclude the others wholly or par- 
tially. This principle is said to be based on 
Sirajiyyah 28. 

It appears, however, that besides the 
three specific instances mentioned above, 
the principle which is stated to be a gene- 
ral principle is not shown to apply, and 
we are not satisfied on the materials 
placed before us that it is a general rule 
applicable in all circumstances. It is a 
special rule obtaining in three special cir- 
cumstances and cannot be extended to other 
circumstances. This rule is said to be 
a general rule in Rumsey’s Muhammadan 


Law of Inheritance at page 127, and the. 


illustration of the true grandmothers is 
specified and the case of two brothers, 
though themselves excluded by the father, 
is also specified as making the mother to 
take one-sixth instead of one-third. But 
it appears that a person incapable of inherit- 
ing cannot, in the opinion of the author 
of Sirajiyyah, exclude another or even cause 
him to take a smaller share. Thus,a son 
who is an infidel will not exclude a brother 
who isa believer though he would exclude 
himif both were believers. Apart from 
the contrary opinion of Ibnu Masuud, it is 
clear from the opinion of the author of the 
Sirajiyyah that the person who though 
himself excluded excludes anotber, must 
not be incapable of inheriting. Sse also 
translation of Al Sirajiyyab, Vol VIII, Sir 
William Jone’s works, page 226, where it is 
observed that “a person incapable of 
inheriting doth not exclude any one at least 
in our opinion.” Though by s. 2 of Act V 
of 1886, the daughter is postponed in the 
order of succession to the paternal uncle, 
she is for all practical purposes excluded 
and is incapable of inheriting The 
paternal uncle after he takes away his 
residuary share will be a fresh stock of 
descent and tha daughter will never be 
able to inhsrit to the uncle. In the 
absence of any other male person the 
daughter would have been entitled to 
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succeed according to the decision in 
Rahimkhan v. Fatu Bibi (1), but as she has 
been postponed in the order of succession 
to the paternal uncle, she is for all practical 
purposes in the present case excluded from 
inheritance. 

The Sirajiyyah states four grounds for ex- 
clusicn from inheritance, namely, (1) homi- 
cide, (2) slavery, (8) difference of religion, 
and (4) difference of allegiance, The two 
impediments to inheritance, namely, slavery 
and difference of religion or apostasy, have 
been removed by statute, slavery being 
abolished by Act V of 1843, and apostasy 
or change of religion ceasing to be a ground 
for exclusion of inheritance by the provi- 
sions of Act XXI of 1850. Ifthe impedi- 
ments to inheritance prescribed by Mu- 
hammadan Law can be removed by statute 
they can also be created by statute, and s, 2) 
of Act W of 1886, though in terms does not 
exclude the female heir absolutely and 
postpones her in the order of succession, 
practically creates an impediment to 
inheritance. Ifthe daughter is incapable 
of inheriting on account of the impediment 
created by statute, it would not be reason- 
able to reduce the share of the widow from 
one-fourth to one-eighth, 

The widow would get one-fourth in the 
absence of any issue, but the share is 
reduced to one-eighth when she has a child 
or a child by a son how low soever. When 
there isno son and when there is one 
daughter she takes half and if there are two: 
or more daughters they collectively take 
two-thirds, but with the son the daughter’ 
or daughters become residuaries, the son. 
taking double the share of the daughter.. 
The reason of the rule reducing the share: 
of the widow from one-fourth to one-eighth 
appears to betomake provision for her 
children and is not intended to benefit a 
residuary other than the sonand daughter. 
The reason of the rule would not apply in 
the present case where the daughter is 
incapable of taking and the paternal uncle 
will have the benefitofa larger share, I 
think, therefore, that the daughter being 
incapable of inheriting, the widow’s share 
cannot be reduced from one-fourth to one- 
eighth. 


In apportioning the inheritance of 
Mahmulal, we have to ascertain the heirs of 
Mahmulal who are capable of inheriting. 
The only persons who are capable of 
inheriting are the widow and the paternal 
uncle, The widow is not postponed in the 


(1) 21B. 118. 
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order of succession though afemale, but 
will only take a life-estate according to s. 2 
of Act V of 1886. The daugbter is not 
capable of inheriting and isnot one of the 
heirs competent to inherit. Under these 
circumstances, the inheritance will have to 
be divided between the widow and the 


paternal uncle, and there is no reason. why ` 


the widow should not get one-fourth of the 
inheritance and the paternal uncle the 
remaining three-fourths. 

I would, therefore, vary the decree of the 
lower Court by awarding the plaintiff three- 
fourths share of the four lands, survey Nos. 
239, pot Nos. 2, 322, 379 and 307 of Karoshi 
on partition with defendant No. 1 and 
defendant No. l to get possession of one- 
twelfth of the two lande, survey Ncs. 387 
and 5t5 on partition with the plaintiff, In 
other respects the decree will be confirmed. 
The appellant will be entitled to her costs 
` of this appeal. 

. Broomfield, J.—This is a second 
appel from the decree of the Assistant 
Judge, Belgaum, confirming the decree of 
the Subordinate Judge, Ohikodi, in original 
Suit No. 248 of 1926, That was a suit for 
partition and posseesion of a share of the 
estate of one Mahmulal who died on 
February 22, 1917. The plaintiff Aba is 
the brother of Mahmulal’s father. The 
defendant-sppellant is Mahmulel’s widow. 
The property in suit is patilki watan. 
Mahmulal’s heirs were the defendant, a 
daughter named Duranbi, and his uncle 
the plaintiff. Duranbi being excluded 
under s. 2 of Act V of 1886, the plaintiff has 
been awarded seven-eighths of the estate 
and the defendant one cighth. In appeal 
she claims one fourth, 

. In the ordinary way, apart from s. 2 of 
Act V of 1886, the defendant would get one- 
eighth, Duranbi half, and the plaintif the 
residue, i.e, three-eighths. If there had 
been no child, the defendant would have 
got one quarter and the plaintiff three 
quarters. Although the daughter Duranbi 
takes no share at all, the lower Courts have 
allowed the defendant one-eighth share 
only, The Assistant Judge has relied on 
the po called principle that a person, though 
excluded from inheritance, may exclude 
others wholly or partially. He has cited a 
note in Mulla's Principles of Muhammadan 
Law, page 35, where the learned com- 
meatator has referred toa passage in the 
Sirajiyyab, We have locked at the chapter 
on Exclusion in the Sirajiyyah and do not 
find thatany general principle of the kind 
islgiddown, There are certain particular 
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cases in which heirs are excluded or have 
their shares reduced by reason of the 
existence of other heirs who take no share 
being themselves excluded by nearer heirs. 
One such instance, the only one specified in 
the Sirsjiyyah, is where the heirs are 
mother, two sisters and father. The sisters 
take no share being excluded by the father, 
and yet the mother’s share is reduced from 
one-third to one-sixth by reason of the © 
existence of the two sisters. (The same is 
the case if instead of two sisters there are 
two brothers or a brother and a sister). 
This, however, is an anomalous case which. 
can be explained on special grounds, See 
Tyabji’s Principles of Muhammadan Law, 
pages 851 and 85z. No general rule can be 
based upon it. Two other instances have 
been referred to by my learned brother, 
but there also there is nothing which would 
require us to hold on principle that the 
share of the widow should be reduced in the 
case before us. 

The real difficulty arises from the ordin- 
ary rule as to the share of a widow, that she 
takes one-fourth if there are no children, 
but one-eighth if there is a child or 
children. But here the law has to be 
applied witha statutory limitation which 
alters the conditions under which it 
operates, and must, therefore, affect the 
principles on which it is based. One of 
those principles is that there are certain 
persons who have claims on the estate and 
the shares are adjusted so that as far as 
possible the claims of sll those persons 
may be satisfied. The widow's share of 
one-fourth is reduced to ons-eighth whea 
there is a child or children, because 
if she takes one fourth there may not be 
enough for the children. Ifthe only child 
is a daughter who can take nothing, as in 
this case, the reason for the reduction 
disappears. When a statute intervenes 
and provides that the daughter shall take 
no share until all male heirs are exhausted, 
the Mubammadan Lawcannot be applied 
strictly, We must look to the spirit and 
not the letter of it, and decide according ta 
justice, equity and good conscience. As 
their Lordships of the Privy Oouncil have 
pointed outin Hamira Bibi v. Zubaida Bibi 
(2), the rules of equity and equitable con- 
siderations commonly recognized in the 
Oourts of Ohancery in Hagland are not 
foreign to the Mussalman system, but are in 


(2) 36 Ind. Cas. 87; 38 A. 581;18 Bom. Li. R. 999; 14 
A. L. J. 1055; 210. W. N. 1; 31 M. L.J. 799; 20 M. L. 
T. 505; 4 L. W. 602; (1916) 2 M. W.N. 551; 1 P. L, W, 
57; 25 O. L. J, 517; 431, A. 294 (P.O). 
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fact often referred toand invoked in the 
pdjydication of cases, . 
Moreover, the Muhammadan Law itself 
furnishes a principle which without 
unreasonable extension may be applied 
here, Oertain persons are excluded from 
inheritance on the ground of incapacity, 
e.g., infidels, homicides and slaves, The 
Legislature has removed some of the grounds 
of exclusion, such as apostasy and slavery, 
and it can presumably impose fresh ones, 
as it has done in effect by s. 2 of Act V of 
. 1886 so far as some females in watan 
families are concerned. The important 
thing to notice is that persons excluded 
from inheritance on the ground of incapa- 
city do not exclude others. Sofar as the 
other heirs. are concerned they are as if 
they were dead. See Rumsey’s Sirajiyyah, 
27 and 28, It has been argued that female 
heirsare not excluded from inheritance or 
rendered incapable of inheriting by s.2 of 
the Act of 1886 but merely pcsiponed in the 
order of succession to other male members 
of the family qualified to inherit. But 
though this distinction may be important 
for some purposes, it appears to me to have 
. no real substance when applied to the facts 
of a case like the present. To say that if 
there happened to be no male heir in the 
family the daughter would inherit is to say 
no more than that ske would inherit if the 
bar did not operate, But what we have to 
decide is what is the effect of the bar when 
it does operate, and, as I understand the 
matter, the effect here is trantamount to 
complete exclusion, The share which the 
paternal uncle now takes becomes his prop- 
erty and ceases to form any part of the 
estate of Mahmula). As regards the succss- 
sion to it, therefore, onthe death cf the 
plaintiff, Mahmulal’s daughter would come 
in among the distant kindred, and would be 
a somewhat -remote member even of that 
elass., Moreover, if there was any male 
member of the family, even more remote, 
he would under the statute be preferred to 
der. As the widow takes only a life interest, 
her share wouli form partof the -estate of 
her husband, and in certain circumstances 
the daughter might ultimately succeed to it 
after the death of the widow, ifall the male 
heirs were exhausted. But this remote 
possibility of the daughter succeeding to the 
widow's share after the death of the latter 
seems to be no reason whatever for reducing 
the shara which the widow ‘takes for her 
lifetime. 
-It was also urged that Duranbi would 
take her share in any lands belonging to the 
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family which are not watan lands, and that 
that ought to make a difference in dealing 
with the widow's share in the latter. ButI 
do not see why it should. Besides the 
decree hes been made to apply to some 
property of Mahmulal besides that included 
in the plaint, and it does not appear as a 
matter of fact that there is any other 
property of his at all in which the daughter 
hae a share. 

I agree with the order proposed. by my 
learned brother. 

Deeree varied, 
BOMBAY HIGH COURT. 
Civin Reviston APPLIOATION No. 214 or 1930, 
November 6, 1930. 

Present ;—Mr. Justice Madgavkar. 
SAHOO BALA JAMBHALEE—Puaintier 
—APPELLANT 
Versus 
NARAYANSHASTRI JANARDAN. 
SHASTRI MARATHE—DEFENDANT 
— RESPONDENT. 

Civil Procedure Cede (Act V of 1908), s. 115— Revi- 
sion in cases under Dekkhan Agriculturists’ Relief 
Act—Dekkhan Agriculturists’ Relief Act (XVII of 
1879), ss. 2, 53—“ Agriculturists”, definition of— 
“Ordinarily”, meaning of—Milkmaid also engaged 
in agricultural labour, whether agriculturist. 

The word ‘ordinarily’ in s.2, Dekkhan Agricultu- 
tists’ Relief Act, does not mean solely or in the main, 
It only means regularly and habitually, not casually, 
whether it be for a larger org smaller portion of the 

ay. 

Therefore, woman who has lands of her own and 
ordinarily engages herself in agricultural labour either 
in her own lands or in those of her brothers is not 
taken out of the definition of “agriculturist” by reason 
of the fact that she is also a milkmaid. The fact that 
the number of hoursshe engages Personally in agri- 
cultural labour varies and is sometimes very small 
and that the income from the sale of milk exceeds her 
income from the lands arenot material to the ques- 
tion. [p. 895, col. 2.] 

The High Court is reluctant to interfere in caseg 
under the Dekkhan Agriculturists’ Relief Act where 
the revisional powers of the District Judge suffice, 
[p. 896, col. l]. 

Oivil revision against the decision of the 
ict Judge, Satara, in Revision 
Application No, 54 of 1929, confirming the 
decrees passed by theFirst Olass Subordinate 
Judge at Satara, in Civil Suit No. 1284 of 
1928. 

Mr. K. H. Kelkar, for the Applicant, 

Mr. G. B. Chitale, for the Opponent, 


JUDGMENT.—The plaintiff's suit 
under the Dekkhan Agriculturists’ Relief 
Act was dismissed in both the lower 
Courts which held that she was not an agri- 
culturist within the meaning of s. 2 of the 
Dekkhan Agriculturists’ Relief Act, She 
applies in revision. 
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The facts as fotind by both the lower 
Courts are that the plaintiff isa Maratha 
woman and that she was left na wilow at 
anearly age and returned to her parent’s 
house and assisted in the cultivation 
of her brother's lands, which are 
situated close to the town of Satara.. She 
has also been in the habit, for many years 
past, of taking her own milk along with that 
purchased from others, for selling it ata 
profit in the town. From the profits of the 
sate of milk she had purchased, and on the 
date. of. the institution of the suit was in 
‘possession of, some emall lands of her own. 
The profit from these lands is, however, 
lessthan ber profit from the sale of milk. 
It also appears not only from her own 
evidence but also from that of the defend- 


ant-opponent that on her return to 
her village she assists her brothers 
in the cultivation of tbeir lands in 


the afternoon, and also fakes some part 
personally in. the cultivation of her own 
lands, even though her own part may be 
confined to work more suitable to a woman 
such as weeding, On there facts both the 
“Courts held, firstly, that her agricultural 
income was less ‘than the income derived. 
from of the sale of milk, and :secondly, 
that her personal labour in herown. field 
or in those of her brothers did not suffice 
to cause her ‘ordinarily’ to engage per- 
sonally in agricultural labour. | 
- Oa the question of jurisdiction, under 
s. 115, Civil Procedure - Oode, this Court is: 
reluctant to interferein cases under the 
Dekkhan Agriculturists’ Relief Act, where 
the revisional powersofthe District Judge 
suffice: Gurubasaya Y. Chanmalappa (D). 
‘Ou the other hand, it is argued for the 
petitioner that the case now in question is 
one which repeatedly -cccurs in different 
parts of the Presidency and authoritative 
decision is, therefore, a matter of some 
importance. As this application has been 
admitted, it must, I think, be disposed of on 
erits. 
On the merits the finding on the first 
pointin regard to the income cannot be 
challenged. The second point is, however, 
more doubtful. If, by the word ‘ordinarily 
is meant solely or in the main so that her 
livelihood is derived from her engagement 
in agricultural labour, the conclusion of 
the lower Court would be correct. But, 
as pointed out by this Court in Bhikha v. 
Raichand (2), the meaning of “ordinarily” 
cannot thus be limited. It only means re- 
gularly and- habitually, not casually 


9 B, 286. l 
9) is Ind, Oas, 380; 15 Bom. L, R. 68; 37 B. 398, 
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whether it. :be for -a larger or a 
smaller portion of the day. The facts in 
the present case, so found by the lower* 
Oourts, indicate the daily life of the 
plaintiff, She obtains milk from her own 
animals and those ofothers early in the 
morning and goes to Satara to sell it, not 
ina shop ora place of her own but by the 
road-side or to ordinary customers; and 
having disposed of it returns at an hour 
which necessarily cannot be fixed, as it 
would depend on how quickly she sells 
off her milk. On her return she supervises 
and regalarly engages personally in agri- 
cultural labour, whether weeding or other, 
either in her own fields or in those of her 
brothers, Even if the number of hours she 
thus engages personally in agricultural 
labour varies and may sometimes besmall, 
it is impossible to deny that she is a person 
who ordinarily engages pereoally in agri- 
cultural labour in her own fields or in those 
of her brothers. Andeven if the income 
from the sale ofmilk exceeds her income 
from her ownlands; or wha’ she might or 
might not obtain by her personal labour, 
she fslis within the latter part of the 
definition of “agriculturist” under the first 
clause of s. 2 of the Dekkhan Agriculturists’ 
Relief Act. The case, as I have said, is 
not uncommon. Nor is there any reason 
to suppose that when an agriculturist 
woman such as the plaintiff,. who haslands 
of her own, and who ordinarily engages 
herself in agricultural labour, finds that 
labour does not occupy the whole of her 
day and supplements it usefully by thesale 
of milk, that, therefore, the Legislature 
intended that she should be penalised by 
being taken out of the scope of the 
definition of “agriculturist”, when but for 
such additional work by the sale of milk, 
she would undoubtedly fall within that 
definition. Bhika v. Raichand (2) was a 
case of Bharvads who were also sellers of 
milk and it has some analogy to this case. 
On the facts of this particular case, though 
the actual hours of personal engage- 
ments in agricultural labour may vary 
and be small, she ordinarily engages 
personally in agricultural labour end is, 
therefore, an agriculturist. 

The application is allowed, the decrees 
of the lower Courts set aside, and thesuit 
remanded to the trial Oourt for trial on the 
merits, 

The petitioner will obtain her costs in 
this Oourt and in the District Court, Costa 
in the trial Court to be costs in the cause, 

Ae T Order set aside, 
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GUDH CHIEF COURT. : 
Suoonp Oivin APPEAL No. 233 oF 1930. 
January 30, 1931. 
Present :—Mr, Wazir Hasan, Chief Judge 
and Mr, Justice Bisheshwar Nath 
` Srivastava, . 
Musammat LACHHMAN DEI—Puaintlrr— 
APPELLANT 
: versus ` s 
BEHARI LAL AND ANOTHER— DEFENDANTS — 
RESPONDENTS. B, 

Wajib-ul-arz—Construction—Exclusion of daughters 
—‘Lawalad’, ‘khandan garibi shauhar'’, meanings of. 
. Where awajib-ul-arz provided that widows might 
make an adoption from the family of their husbands 
and further provided that after their death the in- 
heritance should devolve on the nearest male collate- 
rals : ee 

Held, that the intention of the wajib-ul-arz was 
that the property should remain in the husband's 
family and should not go out of the family, and that 
the daughters ‘should be excluded both in the case 
of the widow making an adoption and in _ the case 
where no adoption was made. [p. 899, col. 1.] 

Where the wajib-ul-arz provided that "if both the 
widows arelawalad” then after their death the in- 
heritance should devolve on the ‘‘khandan garibi 
shauhar se’: 

Held, the word ‘lawalad’ should be interpreted as 
meaning sonless and not issueless. ({p. 898, col. 2.] ` 
' The words ‘khandan garibi shauhar’ are generally 
tind e reference to the nearest male collaterals. 

ibid. 

Sheomangal Singh v. Jagpal Singh (1), Bandi Din 
v. Dharammangal Singh (2), Brij Nath Singh v, Rajju 
Singh (3) and Balgobind v. Badri Prasad (4), relied 
on 


“Second appeal against a decree of the 
Additional Subordinate Judge, Gonda, dated 
the 24th April, 1930, reversing that of the 
Munsif, Gonda, dated the 27th July, 1929, : 

Mr. Hyder Husein, for the Appellant. 

Mr. Radha Krishna, for the Respondents. 

JUDGMENT.—Thbis is a plaintiff's ap- 
peal against thefdecree, dated the 24th of 
April, 1930, of the Additional Subordinate 
Jadge of Gonda reversing the decision, 
dated the 27th of July, 1929, of the Munsif 
of that place, . 
' The plaintiff-appellant Musammat Lachh- 
man Dei is the daughter of one Mahabir, 
She claimed a decree for possession in re- 
spect of a l anna 10 pies 173 krants share 
in village Rakhpurwa a hamlet of village 
Ram Behari, and 11 pies 8 krants share in 
village Kapurjote, on the allegation that 
the shares above mentioned were owned 
and possessed by her father. Mahabir who 
died on the llth of July, 1902. He was 
succeeded by his widow, the plaintiff's 
mother, Musammat Phulesra who also died 
on the 18th of May, 1923. She also alleged 
that Musammat Phulesra had executed 
three sale-deeds in ‘respect of the: prop-: 
erty- in suitin fayour of the defendants: 
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and pleaded that the sales in question were 
made without legal necessity and were not 
binding on the plaintiff. She, however, ex- 
pressed her readiness to pay any portion 
of the consideration of the aforesaid sale- 
deeds which was found to be for legal ne- 
cessity. On the above allegations the 
plaintiff claimed to be entitled to succeed. 
to the property in suit after the death of 
Musammat Phulesra as the heir of her 
‘father Mahabir. 

The defendants resisted the suit on vari- 
ous grounds, Two of them with which we are 
concerned. in this appeal were that by 
virtue of a custom obtaining in the family of 
Mahabir, widows inherit their husband’s pro~ 
perty as full owners with complete right of 
alienation and daughters are absolutely ex- 
cluded from inheritance. Thus they plead- 
ed that Musammat Phulesra had full power 
to alienate the property and that the plaint- 
iff was not entitled to maintain the suit as 
she was excluded from inheritance. 

The finding of the learned Munsif was 
against the defendants in respect of both 
the customs-set up by them, In dealing 
with the other issues which arosa in the 
case, he found that Mahabir owned only a 
l anna 10 pies 17% krants share in Rakhpur- 
wa anda 6 pies ty krants share in Kapui- 
jote and that only Rs. 159 out of the con- 
sideration for one of the sale-deeds was for 
legal necessity. Asaresult of these find. 
ings he decreed the plaintiff's suit for 
possession of the shares just mentioned 
subject to the condition of the plaintiff 
paying Rs.:150 to the defendants. 

On appeal. the: learned Subordinate 
Judge held that the learned Munsif made 
a mistake in giving the plaintiff a decree 
fora 1 anna 10 pies 174 krants share in 
Rakhpurwa and that she can in no case get 
a decree for more than al anna 3 pies 13:5 

-krants share of that village, On the ques- 
tion of custom he agreed with the learned 
Mounsif that the custom of exclusion of 
daughters had not been established but 
disagreed with him in respect of the other 
cnstom. His finding in respect of it was 
that a. widow, according to the family cus- 
tom, succeeds to the estate of her husband 
as full owner with power of alienation. 
His conclusion was that the plaintiff's suit 
must fail on this ground and he according- 
ly dismissed the suit. 

The learned Counsel for the plaintifi-ap- 
pellant has challenged the correctness of 
the finding of the learned Subordinate 
Judge with regard tothe custom about 
widows succeeding as full owners. Tho 
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learned Counsel for the defendants-respond- 
ents, on the other hand, has disputed the 
correctness cf the finding of both the lower 
Oourts with regard to custom of exclusion 
of daughters set up by them. So the 
only question which we are called upon to 
decide in this case is as regards the two 
family customs above stated. The parties 
are agreed that the determination of these 
customs rests entirely upon the construc- 
tion tobe placed upon the wajib-ul araiz 


of Kapurjote and Ram Bhari, the 
two villages in which the prop- 
erties in dispute are situate. There is 


no oral orany other documentary evidence 
on this point on either side. Both these 
wajib ul araiz were verified by all the 
co-sharers of the two villages, amongst 
whom is included Sheo Govind who was 
a brother of Mahabir, father of the plaintiff, 
The relevant portions ofthese wajib ul araiz 
may be translated as follows :— 

Wajib-ul arz of Kapurjote (Ex. A 9). 

Para, 4—The custom of division of in- 
heritance and devolution of assets with re- 
gard to aulad is as follows :— 

On the death of a co sharer, all the sons 
(larka) get equal shares, If there be two 
legally married widows and one has got 
aulad and the other is lawalad, then the in- 
heritance would go to the sons(larkon) alone. 
The issueless widow would get mainten- 
ance for her life from the aulad of the 
other widow. If both of them were lawalad 
then they would succeed in equal shares 
and after their death, the inheritance 
would devolve on the near relations of their 
husband's family (khandan qaribi- shauhar 
se). Ifany co-sharer is joint in mess with 
his brother and nephew and dies leaving 
a lawalad widow or even an unmarried 
daughter then the widow would remain in 
possession without powers of alienation and 
the responsibility for marriage of the un- 


married daughter would rest on the brothers. 


and nephews, Butif the share of the deceased 
be separate, then the widow would remain 
in possession of the share with powers of 
sale and mortgage. The widow has got 
the power of making adoption from the 
family (khandan) of her husband.” 

Wajib ul-arz of Ram Bhari (Ex. 10), 

Para. 4.—‘‘The custom of inheritance and 
division of assets in our family is as fol- 
lows :— 

If any co-sharer diesleaving two legal- 
ly married widows and they have got aulad 
mukhialif, then inheritance would go to 
the sons (larkon) in equal shares after 
deducting jethanst right at Biswandh 
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to thə first born son (farzand-i-auwal). 
There is no custom. of siribhag in our g 
family. If one widow has got aulad and 

the other has got no-azulad pisri and has 
only a daughter, she would get no share 
and the aulad and the other widow would 
get the inheritance and would be responsi- 
ble for the maintenance of the sonless 
(mahrumia aulad) step-mother and the 
expenses of the marriage of the unmarried 
daughter. If both of the widows have no 
aulad, they would be in possession of the 
estate in equal shares. A widow whose 
husband dies in jointness with his brother 
and nephew, would get the inheritance 
without powerof alienation but if the share 
of the deceased was divided in his lifetime, 
then his widow would be in possession with 
powers of an owner (baikhtiyar malikana), 
If the widow made no adoption then after 
her death the inheritance would go to the 
pen relation of her husband (qaribi shau- 
har)” 

Thusit is evident that in the scheme of 
succession laid down in both these ,wajib- 
ul-araiz a daughter does not find any place. 
Exhibit A-9 providesthat if“both the widows 
lawalad” then after their death the inherit- 
ance devolves on the near relations of their 
husband’s family.” The indiscriminate 
use of the words “larka” and “aulad” in 
these wajib-ul-araiz does give a handle 
for argument that the word “lawalad” 
should be construed as meaning issueless 
but if we construe the sentence reproduced 
above not as an isolated passage but in 
the light of the entire context, we think that 
the word “lawalad”:.must be taken as 
meaning sonless The words “khandan 
qaribi shauhar” frequently occur in wajib- 
ul-araiz prepared in Oudh. Generally they 
areintended to refer to the nearest male 
collaterals. So the provision that after the 
death of the widows the inheritance is to 
devolve on the “khandan qaribi shauhar se”, 
seems to be more consistent with the in- 
terpretation of the word “lawalad"” as 
sonless than with its interpretation 
as issueless, In the succeeding 
sentence the responsibility ` has been 
cast upon the brothers and nephews 
for the marriage of the unmarried daughter. 
This clearly means that in the case dealt 
within that sentence it is contemplated 
that the inheritance after the death of the 
widow should goto the brotheraand ne- 
phews and not to the daughters. It would 
be absurd to suppose that the brothers and 
nephews are to bear the burden of the 
marriage expenses of thedaughter while 
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the inheritance also goes to her. Lastly 
-we have the provision in Ex. A-9 that the 
widow has got the power of making an 
adoption from the family of her husband 
and the provision in Ex, A-10 that if ihe 
widow does not make an adoption, then 
after her death, the inheritance would go 
to the garibi shauhar. There can be no 
gainsaying that a daughter after her mar- 
riage ceases to be a member of her 
father’s family. The fact that the 
widows are required to make an adoption 
from the family of their husbands, there- 
fore, shows that the intention of the framers 
of the wajib-ul-are was thatthe property 
should remain in the husband's family and 
should not go out of it as a resultof any 
adoption, These provisions, therefore, 
seem to us to cləarly import the idea that 
the daughters are to be excluded both in 
case of the widow making an adoption and 
in the case where no adoption i3 made. 
We find ourselves unable to yield to the 
argument that the framers of the wajib-ul- 
araiz lostsight of the case of a widow leav- 
ing a daughter, becauss the reference to 
unmarried daughters in both the wajib ul- 
araiz shows that the existence of the 
daughter was present in their mind when 
two wajib-ularaiz were dictated. Hav- 
ing given our careful consideration to the 
provisions contained in these wajib-ul-araiz 
_ we are of opinion that the correct construc: 
tion to be placed upon them is that the 
daughters must be deemed to be exclud- 
ed from inheritance by necessary implica- 
tion. 

In Sheomangal Singh v. Jagpal Singh (1) 
a Bench of the late Oourt of the Judicial 
Oommissioner of Oudh held the custom of 
exclusion of daughter's sons proved by 
necessary implication even though they 
were not expressly excluded by the terms 
of the wajib ul-arz. Similarly in Bandi Din 
v. Dharammangal Singh (2) Mr. Lindsay 
(afterwards Sir Benjamin Lindsay) - held 
that although there was no express ex- 
clusion from inheritance in the language of 
the wajib ul-arz, there might be exclusion by 
neceesary implication, Again in Brij Nath 
Singh v. Rajju Singh (3) a Bench of the 
late Court of the Judicial Commissioner 
of Oudh, to which one cf us was a party, 
dealing with the entries in a large number 
of oe ularaiz, some of them more or 


“ay ‘Ind: Oas. eet 120. O. 63. 
(2). 138. 


2 
22 Ind.’ Cas. 
91 Ind. Oas: 583; 42 O. L. J. 571; 2. O. WN: “879; 
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less similar to the entries in the wajib-ul- 
araiz in this case, held that the recogni- 
tion of the right. of the nearnest male 
heir of the propositus to succeed after the 
death of the widow, implied exclusion of 
the daughters and daughters’ sons from 
succession. In Balgobind v. Badri Prasad 
(4) the wajib-ul-arz, while expressly pro- 
viding for the exclusion of the daughters 
by. the sons, was silent a3 regards a case 
in which the propositus left daughters but 
no sons. However, the wajib ul-arz con- 
tained a provision that on the death of the 
widows the nearest relation of the husband 
succeeds to the share. Their Lordships- 
of the Judicial Committees held that the 
only construction to whichit is open was 
“that on the death of an owner of the 
village no daughter of his is under any 
circumstances entitled to a share in the 
property by right of inheritance whether 
he had left sons or not,” 

For the above reasons disagreeing with 
tte Covrts below, we are of opinion that 
the exclusion of daughters has been satis- 
factorily established. The plaintiffs suit 
must fail on this ground. It is, therefore, 
unnecessary for us to give a finding in 
respect of the other custom relating to 
the powers of widows. 

The appeal fails and is dismissed with 
tie 
Appeal dismissed. 
217; 211A. L. J. 578; A. 
0. L. R. 581; 45M, L. J, 
J :302; (1923) M. W.N. 799; 33, 
L. J. 368; 501. A, 196; 29 0. W. N, 
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OUDH CHIEF COURT. 
First Oryrn APPEAL No. 58 or 1930, 
February 6, 1931, 

Present :—Mr. Wazir Hasan, Chief 
Judge and Mr, Justice Bisheshwar 
Nath Srivastava. 

SRIPAL SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
ABDUL SATTAR—Darenpant— 

RESPONDENT. 

Wajib-ul-arz—Construction—Recognition of free 
right of alienation by coesharers—Inference of ab- 
sence of right of pre-emption. 

Where thestatementin a wajib-ul-arg as to the 
custom of free right of alienation by aco-sharer of 
his share of the property in favour of any person 
whatsoever is altogether unambiguous and clear and 


§00° 


there is no suggestion? that the Settlement Officer in’ 
stating the custom as hedid, had neglected to per- 
form his duty in ascertaining what the custom was 
or was misled inrecording it, the entry may be 
taken to recordthe custom of the village excluding 
the right of pre-emption incases of sales and mort- 
gages. [p. 900, col. 2.] 

Balgobind v. Badri Prasad (1), Abdul Rahman v. 
Kale Khan (2), Hira Lal v. Ganesh Prasad (3), 
Bunyad Husain v. Abdul Subhan (4), Magbul-un-nisa 
wa Dana hah (5) and Karim Khan v. Farzand Ali (6). 
relied on. 


Appeal against the decree of the Ad- 
ditional Subordinate Judge, Hardoi, dated 
the 26th March, 1930. 

Mr. Moti Lal Saksena, 
lants, 

Mr. Hyder Husein and Dr. Zafar Husain, 
for the Respondent, 


JUDGMENT.—This is the plaintiffs’ 
appeal from tke decree of the Additional 
Subordivate Judge of Hardoi, dated the 
26th of March 1930, 

On the 15th of November, 1928, Haripal 
Singh sold a 4 annas’ share out of the 6 
annes’ share, of which he was the proprietor 
in ibe village of Gogawan Jot, Pargana 
Bandila, District Hardoi, to Abdus Sattar 
defendant No. 2. Haripal Singh was made 
defendant No. lin the suit, ont of which 
this appeal arises, but ata Jater stage of 
the proceedings in the Court below he was 
discharged from the array of the defend- 
ants. The plaintiffs: are the brothers of 
Haripal Singh and they claim the right of 
| at ar in respect of the property sold. 

wo main defences were raised by the 
vendee as against the claim of pre-emption: 
one was of estoppel aud the other of a local 
custom abrogating the legal right to pre- 
empt. The first defence was rejected by 
the Court below snd on the second defence 
the Court held that the custom was proved. 
The result was that the suit was dis- 
missed, 

In appeal the sole question which we are 
asked to decide is as to whether the opinion 
of the Court below as regards the proof of 
the custom was correct or not. The vendee 
relied solely upon the wajib ul arz of the 
village in which the property which was 
the subject-matter of the sale is situated. 
One of the co sharers of the village was 
Himmat Singh at the time when the wajib- 
ul arz was prepared which was in the year 
1866 and itis agreed that the vendor and the 

. plaintiffs are grandsons of the same Himmat 
. Singh. The relevant. entry in para. 4 of 
the wajib-ul arz (Ex. A-21) is as follows:— 

“Each co sharer hasa right to sell or mort- 
gage his share and he can transfer it where- 
ever he likes.” 


for the Appel- 
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It is not disputed that the phrase “wher?” 
ever he likes" means “to whomscever h^ 
likes.” Weagree with the learned Addi’ 
tional Subordinate Judge that this entry 
describes one of the village customs and 
clearly excludes the right of pre-empticn. 
According to this entry a co-eharer who 
proposes to sell his share in the village is 
not restricted in the choice of avendee. On 
the other hand, the essence of theright 
of pre emption lies in the restraint onthe 
powers ofthe vendor to sell his share of 
theimmoveable property only toa specified 
person in the first instance. He must 
offer to sell to such a person and if he 
breaks the restraint that personis entitled 
to acquire the sbare in preference to all 
other persons. The wajib ul arz accordirg 
to our jaudgmentrecords the custom of the 
village excluding the right of pre emption 
in cases of sales and mortgages. 

The rule which should guide us in inter- 
preting the statement of a custom io a 
wajit-u'-arz was laid down by their Lord- 
ships cf the Judicial Oommittee recently 
in the case of Balgobind v. Badri Prasad (1) 
in the following worda :— 

“ Sattlement Officers in recording custom 
in wdjib ul-arzes have to perform duties 
which tha Government orders them to 
perform. One of-ihese duties was to record 
custom as the Settlement Officers found 
them, and not as he might thick they ought 
tobe. When it is not shown by reliable 
evidence that the Settlement Officer neg- 
lected to perform his duty or was misled in 
recording a custom, and it does not appear 
that the statement of the custom is ambi- 
guous, the record in a wajib-ul-arz of a 
custom is most valuable evidence of the 
custom, much more reliable evidence than 
subsequent oral evidence given after a 
dispute as to the custom has arisen.” 

The statement inthe wajib ul-arz before 
us as to the custom of the free right of 
alienation by any co sharer of his share of 
the property in favour of any person what- 
soever is altogether unambiguous and 
clear and there is no suggestion in the 
present case that the Settlement Officer in 
stating the custom as he did in this wajib- 
ul arz had neglected to perform his duty in 
ascertaining what the custom was or was 
misled in recording it. 


L. J. 578; 
. O. 70;90. & A. L. R, 581; 26 O. O. 
. 289; 45 A. 413; 380 L. J. 302; (1923) 


5. 1. R. 1923 8 
799 ; M. L. T, 317; 10 O, L, J, 368; 29 0. 


L 
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,- Aswe have said before, this wajib-ul-arz 
was prepared in the year 1866. -The law of 
pre-emption was codified ten years later in 
this province —Act No. XVIII of 1876, The 
village was in its entirety owned by Hindus 
and there is no reason to presume that they 
had adopted therule of Muhammadan Law 
relating to the right of pre-emption. 
Indeed the Settlement Circular No. 22 of 
1863 which sets forth instructions regarding 
the preparation of a wajib-ul-arz suggests 
as regards the entries in para. 4 of the 
wajib ul-arz that no entry was to be made 
in favour of the right of pre-emption be- 
cause the author or authors of the Circular 
thought that restrictions on the right of a 
proprietor to transfer his property to whom- 
soever he pleased would not be recognised 
by Oourts. This supports the inference 
that the entry was made with fall conscious- 
neas of the fact that no right of pre-emption 
existed, k 


` Whenever the question of the proof of 
the custom excluding the right of pre 
6mption based on statements in wajib-ul- 
arz of the Provinde of Oudh in words 
identical or similar to. the words in the 
present cass has arisen the Oourts of this 
Provinca have invariably construed them 
in the sense in which we are construing 
them in this case, We are of opinion that 
it is now too late in the day to suggesta 
eontrary interpretation. The older cases 
were referred to by Mr. (now Sir Banjamin) 
Lindsay in Abdul Rahman v. Kale Khan 
(2). We have ourselves examined the 
records of those cases and consequently 
we entirely agree with the opinion expras3- 
ed by Mr. Lindsay that these casas settled 
‘the construction of such entriesia wajib ul- 
araez in the same sensa in which he him- 
self construei the partisular wajib ul arz 
exhibited in the cas3 which he decided. 
From the report of Mr. Lindsay's decision 
it will bs gathered that this opinion on the 
construction of suh entries bagan as 
early as the year 1855 and it has remained 
undisturbad up’ to the present day ag i3 
clear from the decisions in Hira Lal v. 
Ganesh Prasad (3), Bunyad Husain v. Abdul 
Subhan (4), Maqbul un-nisa v.: Bansidhar (5) 
and Karim Khan v, Farzand Ali (6). 


(2) 23 Ind. Oas.943; 17 O. 0.105;10.L. J. 152. 
(3) 36 Ind. Oas. 683; 3 O. L. J. 415. 
RG 50 Ind. Oas. 800; 22 O. 0.29; 1U. P. L.R. (0.) 


(5) 82 Ind. Oas. 92; 110. L. J. 319; A. L R.1924 
Oudh 382. 
(6) 111 Ind, Gas, 31; As I, R. 1928 -Oudh 498, 
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On the above grounds, we are of opinion- 
that the appeal fails and we dismiss it with 


costs. SA 
å. Appeal dismissed. 


et 


OUDH CHIEF COURT. 
Szconp Orvin APPBAL No. 196 or 1930. 
January 30, 1931. 

Present :—Mr. Wazir Hasan, Chief Judge 
and Mr. Justice Bisheshwar Nath 
Srivastava. 

MOHAMMAD HANIF AND ANOTBER— 
PLAINTIFFS —APPBLLANTS 
cersus 
Lala GOBARDHAN DASS—Daranpant— 

; RESPONDENT, 

Oudh Laws Act (XVIII of 1876), 8.9, cls. (1) and 
(3)—Joint khata—Division into separate khatas in 
khewat—Entry not objected to—Right to pre-empt as 
co-sharer—Entry—Presumption of correctness— 
Co-sharers—Rent of under-proprietary tenure— 
Joint liability—Effect of agreement between co-sharers 
—U. P. Land Revenue Act (III of 1901), ss. 44, 


“here it appeared from a later khewat that a joint 
khata had been split up into two, one in favour of the 
vendor and the other in favour of the pre-emptor and 
the rent had been apportioned between the two and 
the apportionment had never been questioned by the 
mptor : é 
Parag that the parties had ceased to be co-sharers of 
the sub-division and the pre-emptor could not claim 
pre-emption under cl. (1) but only under cl. (3) of 
s. 9, Oudh Laws Act, as a member of the village com- 
ity. [p. 903, col. 1. 
Wa Ta is no aliena to show thatthe en- 
tries in the khewat are wrong or were made by the 
patwari on his own authority, the Court may presume 
them to bz correct. [p. 902, col. 2.) cae 
Per Haran, C. J.—The joint responsibility of all 
co-sharers forthe rent ofan under-proprietary tenure 
cannot be destroyed bya private agreement ; it can 
only be severed by an order of the Settlement Officer as 


such. [p. 903, col. 2.| 
Appeal against the decree of the Third 
Additional District Judge, Lucknow, dated 
the 17th March, 1930, upholding that of the 
Subordinate Judge, Lucknow, dated the 
24th September, 1929, 
Messra, Ali Zaheer 
Siddiqi, for thè Appellants. | 
Mr. Lakshman Prasad Srivastava, for the 


Respondent. 


and Naziruddin 


JUDGMENT. 
Bisheshwar, Nath, J.—(January 21, 
1931.—This is a second appeal by the 
plaintifs who have been unsuccessful in 
both the lower Oourts. It arises out of a 

suit fcr pre-emption. 
One Malik Obheda obtained a decree 
(Bx. 2) for under-proprietary rights with 
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respect to some specific plots in village 
Ohandrawal at the first Regular Settlement. 
It appears from the wajibeul-arz (Ex. 13) 
that on the death of Malik Chheda all these 
plots were recorded in the name of his 
widow Musammat Lihazan and on her 
death they were mutated in the name of 
his brother Karim Bakhsh. Karim Bakhsh 
died leaving two cons Rahim Bakhsh and 
Mohammad Husain. Mohammad Husain 
is also dead and has left ason Mohammad 
Hanif, These two persons, namely, Rahim 
Bakhsh and Mohammad Hanif are the 
plaintiffs in the suit which has given rise 
to the present appeal. 

Karim Bakhsh sold some of the plots 
included in the decree (Ex.-2) to one 
Pancham, Pancham sold the said plots to 
the defendant Lala Gobardhan Das who is 
the superior proprietor of the village 
Ohandrawal by a sale-deed dated the 6th 


of July, 1928, which forms the subject of 


pre-emption, The plaintiffs’ case is that 
they are co-sharers with Pancham in the 
under-proprietary tenure and have, there- 
fore, a preferential right as against the 
defendant who is only the superior pro- 
prietor, 

` The two lower Courts have found that 
the plaintiffs are not co-sharers with Pan- 
cham and that they and the defendant 
both come in only as members of the 
village community. They have accordingly 
held that the plaintiffs andthe defend- 
ant have an equal. right of purchase 
and thatthe right of pre-emption between 
them must, therefore, be determined by lot. 
Lots were drawn by the trial Judge and 
as a result of it the plaintiffs were un- 
successful, 


It is conceded by the learned Counsel’ 


for the plaintiffs-appellants that there is 
no under-proprietary mohal in this village 
and that the plaintifs cannot, therefore, 
claim to be ‘‘co-sharers of the whole mohal” 
within the meaning of cl. 2 ofs. 9 of 
the Oudh Laws Act. The plaintiffs, how- 
ever, claim to be co-sharers of the sub- 
division of the tenure in which the property 
is comprised, under cl. 1 of that section, The 
khewat of the second Settlement which took 
place in 1904 Fasli (Ex. 18) shows that 
all the plots included in the decree obtained 
by Malik Ohheda were entered in one khata 
with a total rental of Rs, 16-12-0. But it 
appears from the khewat of 1328 Fasli (Ex. 
8) that the aforesaid joint khata was subse- 
quently split up into two khatas, one of 
which, khata No. 11 with a rent of Rs, 8-6-0 
was in the name of Pancham and the other 
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khata ‘No;.18 with an equal amount of 
rent was in the name of the plaintiffs.” 
The learned District Judge has held that 
the entries in this khewat showing separate 
khatas must be presumed to be correct, 
and relying on them has found that the 
vendor and the pre-emptors had ceased to 
be co-sharers, The learned Oounsel for 
the plaintifis-appellants has contended 
before us that there is nothing to show 
that the plaintiffs and Pancham ever agreed 
to the distribution of rent recorded in Ex, 
8 and that even if they did, there is no 
evidence that the superior proprietor 
accepted the distribution so made. On 
these premises he has contended that the 
liability for payment of rent between 
Pancham and the plaintiffs must be con- 
sidered to have continued joint and the 
property also must, therefore, be regarded 
as being joint. I regret I find myself un- 
able to yield to the appellants’ contention, 
Section 33 of the Land Revenue Act lays 
down that the Collector shall cause to be 
recorded in the annual registers, all 
changes that may take place and any 
transaction that may affect any of the 
rights or interests recorded. Sub-clause 
3 of the section further provides that no 
such change or transaction shall be recorded 
without the order of the Collector or in 
undisputed cases, of the Tahsildar. Section 
44 of the same Act lays down that all 
entries in the annual registers, made under 
sub s.3 of s. 33 shall be presumed to be 
true until the contrary is proved. The 
plaintiffs themselves produced the khewat 
(Ex 8), They have given no evidence to 
show that the entries contained therein are 
wrong or were made by the -patwari on his 
own authority. There is the further cir- 
cumstance that aithough the area in 
possession of the plaintiffs was less than 
half of the entire area included in the 
uuder- proprietary decree (Ex, 2) yet accord- 
ing to the entry in Ex 8 they were made 
liablə to pay half the rent. Thus in spite 
of the distribution of rent recorded in the 
khewat (Ex. 8) being at thb face of it 
unfavourable t> the plaintiffa, they never 
raised any objection against it and made 
no attempt to have the entry corrected if 
it was wrong or unauthorized. 

Under the circumstances the learned 
District Judge was, in my opinion, quite 
right in making a presumption in favour of 
the correctness of the entry and in holding 
that the distribution of rent as recorded - 
in the khewat must be deemed to have been 
made with the consent of the plaintiffs, 


The defendant who is himself the superior 
proprietor relies on the said entries. He 
also has during all these years acquiesced 


in the said entries and-has been presumably: 


receiving rent accordingly. 

The defendant-respondenthasin this Court 
produced a copy of the khewat prepared 
at the recent Settlement of 1332 Fasli and 
copies of certain proceedings connected 
with the revision made at the recent Settle- 
ment including acopy of an application 
made by him for enhancement of the rent 
of the under-proprietors, In all these 
papers the rent in respect of the lands in 
suit is entered as Rs, 8-60, which, as a 
result of revision made at the recent Settle- 
ment, was enhanced to Rs, 34-2-0. Thus I 
have no doubt that the rent of Rs. 8-6 U as 
entered in Ex, 8 was accepted by the 
superior proprietor. I am, therefore, in 
agreement with the learned District Judge 
that ever since 1308 Fasli when the joint 
khatas were split up into two, there has 
been no joint liability for payment of rant 
between the plaintifs and Pancham. They 
have held separate khatas which have been 
separately assessed to rent, 

- The result, therefore, is that at the date 
of sale the plaintiffs were not co sharers 
in any sub division of the tenure in which 
the property sold was comprised. The 
` plaintiffs and the defendant, therefore, can 
claim pre-emption only under cl, 3 of 
s. 9 as members of the village community 
‘—see Masih Uddin Ahmad v. Munir 
Ahmad (1). 

For these reasons Lam of opinion that 
the decision of the lower Court isccrrcci, I 
would accordingly dismiss the appeal with 
coste, 

Hasan, C. J—(January 80, 1931).—In 
this case the finding of the lower Appal- 
late Oourt is that the entries in the khewat 
of 1328 Fasli show that the khata which was 
joint before was subsequently split up into 
two khatas, one of which was of Pancham 
and the other was of Muhammed Hanif, 
They were separately assessed with rent 
also. This finding must bə accepted as 
final in second appeal and indeed in the 
arguments addressed to us on behalf of the 
appellants its correctness was not impsach- 
ed. What was argued was that the parti- 
tion of the nature found by the lower 
Appellate Oourt of an under-proprietary 

` tenure does not in law affect the joint 
liability of all co-sharers for the rent. This 
liability can be broken only by a Settle. 
D 91 Ind. Oas, 1020; 60. W, N 1143; 13 0. L, J. 
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met Officer as such oriin a proper suit for 
partition inthe Oivil Courts. Section 79 
of the Land Revenue Act, 1901, was relied 
upon for the former contention and the 
case of Ashraf Ali v. S, Sakhawat Husain 
(2) for the latter. 

A careful examination of the language 
of s. 79 convinces me that the joint respon- 
sibility of all co-sharers for the rent of an 
under-proprietary tenure cannot be destroy- 
ed by a private agreement and that it can 
only be severed by an order of the Settle- 
ment Officer as such. No such order was 
produced in the present casa in either of 
the Courts below but in our Court such an 
order has been produced. JI, therefore, hold 
that the effect of that order is to severe the 
joint liability of all the co-sharers for the 
rent of the tenure and this finding is suffi- 
cient to determine the appeal. 

I accordingly agree that the appeal should 
be dismissed with costs. 

By the Court.—Theappeal is dismissed 
with costs. 

A, Appeal dismissed. 
(2) 104 Ind. Cas. 394; 1 Luck, Cas. 311; A. I. R, 1927 
Oudh 448, 


OUDH CHIEF COURT. 

Fixst Oivit APPEAL No. 19 or 1930. 
November 28, 1930. 
Present:—Mr. Wazir Hasan, Ohief Judge 
and Mr. Justice Raza, 

Chaudhri ABDUL KARIEM AND ano1gar 
— PLAINTIFF3—AFPELLANTS 


versus 
Chaudhri RASHIDUDDIN AND O0OTHERS— 
DEFENDANTS—RESPONDENTS, 

Evidence Act (I of 1872), ss. 31, 82 (b)—Admissions 
—Hvidentiary value—Evidence to prove that admis- 
sions were made by mistake—Admissibility— 
Pedigrees—EHvidentiary value—Muhammadan pedigrees 
—Construction. 

Express admissions of a party tothe suit or admis- 
sions implied from his conduct are evidence, and 
strong evidence against him, but he is at liberty to 
prove that such admissions were mistaken or were 
untrue, and is not estopped or concluded by them 
unless another person hasbeen induced by them to 
alter his condition. In such a case the party is es- 
topped from disputing their truth as against that 
psrson and those claiming under him and that 
transaction butas tothird partiesheis not bound, 
[p. 909, col. 2 J 

Rani Chandra Kunwar v. Chaudhari Narpat Singh 
(2), followed. 

Where the family indicated in the pedigree is not 
a family governed by the custom of primogeniture 
in the descent of property, there can be no motive in 
the preparation of the pedigree to place thename of 
the first born as the first on the right hand side and 


in. the absence of sufficient material on record there - 


would be no justification for the inference that a 


pedigree ofa family of similar status would be in- 
variably. prepared on a plan of: descent: by primo- 
geniture. The eldest sonis generally shown on the 
right side in the Muhammadan pedigrees but that is 
not a rule of invariable practice. The practice of so 
showing the eldest son is borrowed from English: 
system and is not followed in ancient pédigrees. [p. 
907, col; 2.] i 
The point of view with which the decision of the 

question whether a certain pedigree relied on by 
a party hasbeen proved should be approached is 
that if the documentary evidence on which he relies 
js found to be reasonable, explicit and reliable, the 
oral evidence which consists mainly of the depositions 
of the members ofthe family should also be accepted 
as trustworthy, being consistent with the document- 
ary evidence. On the other hand, if the 
documentary evidence is not of the character 
mentioned abeve the oral evidence must be treated as 
wholly inconclusive. [p. 905, col. 2.] : 
Appeal against a decree of Mr. Justice 
Pullan, dated the 3rd October, 1929. 

- Messrs. G. Hasan, Abdul Rauf and K.P, 
Misra, for the Appellants. . 

Messrs. M. Wasim, E, R. Kidwat, Ali 

Zaheer, M, H. Kidwai, Shaukat ` Alt, and 
Chhail Behari Lal, for the Respondents, 


~ JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Hon’ble Mr. 
Justice Pullan, dated the 3rd of October, 
1929, Abdul Karim, plaintiff No. 1, claims 
title to the estate of Karkha situate in the 
District of Bara Banki in the province of 
Oudh. Lal Behari, plaintiff No. 2, has ac- 
quired interest in the subject-matter of the 
suit under a deed of sale executed by Abdul 
Karim,. on the 18th of December, 1928, 
Under this deed Abdul Karim has sold a 
12 annas’ share in the estate of Karkha to 
Lal Behari, In this judgment the expres- 
sion “the plaintiff” means the first plaintiff, 
Abdul Karim. 
“The estate of Karkha is entered in Lists 
Land III prescribed by s. 8 of Act I of 
‘1869 and the first talukdar within the 
. meaning of that Act was Ohaudhri Muham- 
mad Husain, who died in the year 1847. 
He left surviving him Musammat Sabibun- 
‘nissa, his wife, anda daughter, Musammat 
‘ Anjumunnissa, Under cl. 8 of s. 22 of Act 
:1 of 1869 Musammat Sahibunniesa, succeed- 
-ed to the estate of her deceased husband 
„for her life-time. She died on the 31st of 
. December, 1916. The daughter had died in 
the life-time of her mother, Musammat 
‘Sahibunnissa. The chief defendant to the 
suit, Rashiduddin, is the son of that daugh- 
ter and is in possession of the estate of 
Karkha. In the suit as originally institut- 
ed the second defendant was one Raja 
. Ejaz Rasul Khan but he was Boon discharg- 
_ed from the array of the defendants, The 


other four defendants, Sajjad Hussain, , 
Amjad Husain, ‘Shamshad Hussain and 
Naushad Husain have- been impleaded as 
transferees under a mortgage’ executed by 
the first defendant. Rashiduddin, in re- 
spect of certain villages appertaining to the 
estate of Karkha on the 14th of May, 1918, 
(Ex. 100). In the rest of the judgment the. 
expression “the defendant” means the first 
defendant, Rashiduddin.. An issue as to’ 
the nature of the properties in suit whether 
taluxdari or otherwise was raised in the 
Court of firstinstance. This issue was No. 
3. The finding of the learned trial Judge on 
this issue was not challenged before us by 
either party. The finding has, therefore, 
become conclusive. 

It is agreed that in the circumstances of 
this case the heir to the estate.of Karkha 
must be found under cl, (10) of s. 22 of the 
Act of 1869 as amended by the Act of 1910 
(Act III of the Local Legislature). Accord- 
ingly the plaintiff claims to be “the nearest 
male agnate according to the rule of lineal 
primogeniture.” The defendant denies 
this claim and pleads that the heir accord- 
ing to the description given in cl. (10) was 
one Muhammad Hasan, father of the mort- 
gagee defendants mentioned above, and 
that the said Muhammad Hasan entered 
into a compromise and settlement with the 
defendant, the details of which are given in 
para. 16 of the written statement of the de- 
fendant. Another plea raised in defence 
by the defendant is.that the plaintiff is 
estopped from denying the title of the 
said Muhammad Hasan. The statement 
of facts on which this plea of estoppel is 
founded is given in the aforementioned 
paragraph of. the written statement. . Mu- 
hammad Hasan died on the 18th of Septem- 
ber, 1917, 

On the question of title the finding of 
the learned trial Judge is that the plaintiff 
is not the nearest male agnate according to 
the rule of lineal primogeniture and that 
the heir according to that rule was Muham- 
mad Hasan. The learned Judge decided 
the question of estoppel aleo against the 
plaintiff and in favour of the defendant’ 
There were other pleas raised in defence 
but we are not concerned with them in the 
appeal as the appeal before us was argued 
exclusively with reference to the question 
of title and estoppel. 

For the purpose of showing his relation- 
ship to the deceased talukdar, Muhammad 
Husain, the plaintif annexed a pedigree 
to his plaint. According to that pedigree 
the deceased ialuqdar Muhammad Husain; 
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-now be stated. 
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and the plaintiff are the descendants of one Ghulam Bandigi. A short pedigree will 
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GHULAM BANDIGI 


; | 
: Zee Roshan Muhamad Fazil “Mohalamad 


f 
Neda ; - 
Jamaluddin Karimuddin; Najmuddin. 





| 
I 4 two daughters. 





Muhammad Imamuddin 
Daem or Imad 
Barkat Ali Wajihuddin 
‘Abdussamad 








‘Hawiuddin Sahibunnisa = Muhammad 
i widow Husain 
Abdur Rabim . taluqdar. 
Abdul Karim, : | is 
‘plaintiff No. 1, Te ae 
anaes Hasan Mubarak Ali 
| 
_ Mehdi Hasan L : \ 
Akbar Ali Safdar Ali 
Muhammad Hasan father 
of defendants Nos, 3 to 6. Haidar 
Kazim Husain. Muhammad 
Husain. 
M 
Azhar Ali. -Athar Ali, Asghar Ali. 


. The pedigree is admitted as correct in 
respect of the degrees and the lines of 
descent. The controversy between the 
parties relates to two matters only. Accord- 
ing to the plaintiff Muhammad Roshan was 
the eldest scn of Ghulam Bandigi. Accord- 
ing to the defendant Imamuddin was the 
eldest eon of the said Ghulam Bandigi. 
The defendant further pleads that amongst 
the sens of Muhammad Roshan, Jamalud- 
dip, whose descendsit the plaintiff ie, was 
not the eldest son of Muhammad Roshan 
but that Nejmuddin was the eldest son 
and, therefore, Najmuddin’s descendants 
have a preferential title to the plaintiff. 

On the above two points in controversy 
the finding of the learned trial Judge is 
that the plaintiff “has failed to prove that 
he is the nearest male agnate of the late 
Chaudhri Mukammad Husain,” according 
to seniority of line. This finding is, of 
couree, equivalent to saying that Muhammad 
Roshan was not the eldest son of Ghulam 
Bandigi. The question is to whether Ja- 
maluddin was senior in age to his brother, 
Najmuddin, or not is according to the 
learned Judge “one of little importance 
and there is not sufficient evidence on 
which to base a definite opinion.” 

In the appeal we heard argument for 5 


daysand after having devoted eufficient: 


time to forming our judgment on the ques- 
tion of fact stated above we have come to 
the conclusion that the opinion of the 
learned Judge is correct and must be main- 
tained. Asthe concurrent finding of the 
learned trial Judge and ours goes to the 
root of the appeal we do not propose to de- 
cide the other question of estoppel in re- 
spect of which also arguments were ad- 
dressed to us. 

The plaintiff bas produced both docu- 
mentary and oral evidence in proof of the 
crucial point in the pedigee that Msham- 
mad Roshan was thé eldest son of Ghulam 
Bandigi. The point of view with which we 
have approached the decision of this ques- 
tion is that if the documentary evidence on 
which the plaintiff relies is found to be 
reasonably explicit and reliable oral evi- 
dence which consists mainly of the depo- 
sitions of the members of the family should 
also be accepted as trustworthy, being 
consistent with the documentary evidence. 
On the other hand, if the documentary 
evidence is not of the character mentioned 
atove we must treat the oral evidence as 
wholly inconclusive and at any rate we 
would not be prepared to reverse the find- 
ing of the trial Court on a different appre- 
ciation of such evidence. 

_ Exhibit 128 has been in the trial Court 
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and also before us repeatedly characterised 
as the sheet-anchor of the plaintiff's case. 
There is no doubt that if this document 
is not good and sufficient evidence in 
proof of the allegation that Muhammad 
Roshan was the eldest son of Ghulam 
Bandigi there is nothing else on the record 
either in the documentary or in the oral 
evidence on which a finding in favour of 
the plaintiff's case may be based. Exhibit 
128 purports to be a pedigree from the 
remotest common ancester of the plaintiff 
and the late talugdar Muhammad Husain. 
It begins with the name of one Salahuddin, 
who, if not a mythical person, was the 
direct ancestor of Ghulam Bandigi 13 
degrees upwards. Ohaudhri Asghar Ali 
(P. W, No. 14) has produced it. Now this 
is a custody not without a taint of partial- 
ity. According to the evidence noticed 
by the learned trial Judge Asghar Ali was 
. “all in all" in the preliminary stages of the 
controversy and he is taking very keen 
interest in the present suit, The plaintiff 
is very much under his influence and in 
all probability he hopes to get a portion of 
the estate in case the plaintiff wins. There 
are many other indications in the proceed- 
inga of Asghar Alis partiality for the 
plaintiff and they are noticed by the learn- 
ed trial Judge in the judgment under 
appeal, = ; 

As regards Ex. 128 Asghar Ali’s version 
is: “This is my family tree. This was 
in my possession, It is very old. I have 
seen it from the time of my father. A 
copy of this pedigree was filed in the suit 
brought by Yar Ali against Akbar Ali.” 
The suit, to which the witness refers, was 
one instituted against Akbar Alithe brother 
of the witness’s grandfather, Safdar ‘Ali, 
some time in the year 1848, that is eight 
years prior tothe annexation of the province 
of Oudh by Lord Dalhousie early in 1856. 
Exhibit 126 purports to be a copy of the 
judgment ofone Khalil Ahmad in whose 
Court the suit was filed. According to the 
witness, therefore, this Ex. 128 is the origi- 
nel of a pedigree kept in the family, a 
copy of which was filedin the litigation of 
1848. The endorsement on Ex. 128, how- 
- ever, belies the witness. According to that 
endorsement Ex. 128 is a copy which was 
filed in the Court of Khalil Ahmad. 
Exhibit 128 is not, therefore, the original 
family pedigree. There are inherent traces 
in the document itself which unmistakably 
point to the conclusion that Hx. 128 was 
prepared and used asa part of the plead- 
ings raised by Akbar Ali inthe litigation 
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of 1848, It is signed not by Akbar Ali} 
the defendant in that litigation, but pur-. 
ports to bear the signature of one Himmat 
Bahadur, agent of Akbar-Ali. Over the 
signature of Himmat Bahadur is a writing 
in several lines and in Persian language. 
The signature and this writing are clearly 
according to our opinion in the hand- 
writing of one and the same person, that 
is Himmat Bahadur. We are further of 
opinion that apart from the entries made 
by the witness's father in this pedigree at a 
later period the whole of it seems to be 
written by the same Himmat Bahadur. We 
entertain this opinion. with a certain 
amount ef confidence as both of us, we say 
with the greatest humility, are sufficiently 
well versed in the Persian language and 
character. The endorsement which Ex. 128 
bears in the handwriting of Himmat 
Bahadur has unfortunately not been trans- 
lated by the office. We have now direct- 
ed it to be translated in case the record 
of the appeal is again required at any 
further stage of this litigation. We re- 
produce that translation as follows:— 

“It is obvious that the zemindari and 
sighadari of Satrikh town had belonged 
to Malikzadas and from them the whole 
inheritance andjestate devolved;upon Abdur- 
rahim Ohaudhuri, the ancestor of my prin- 
cipal, and the same has remained in the pos- 
session and enjoyment of my principal and 
his ancestor as usual froma time of the 
Ohaudhuri up to this day. They have always 
been getting the sadui (2 per cent), nankar, 
sirs, sighadart and zeminadari dues, 
(other) usual (items), preeent, offerings, etc, 
both in kham and pukhta. The robe of honour 
continued fixed (and used tobe and ig 
bestowed) by His Majesty, the Governor 
and Oollectore, on the ancestors of my 
principal, The plaintiff does not at ail 
possess any claimand equality with my 
principal.” 

The endorsement quoted above is conclu- 
sive proof of the fact that Ex. 128 was pre- 
pared as a part of the pleadings on behalf 
of the defendant, Akbar Ali, in the litigation 
of 1848, The other endorsement to which 
reference has already been made is “Nagal ` 
haza dar Mohkama Khalil Ahmad dakhil 
shud.” It is correctly translated in the 
evidence of Ohaudhari Asghar Ali (P. W. 
No. 14) at page 109 of the printed record as 
“This copy was filed in the Oourt of Khalil 
Ahmad.” This endorsement also con- 
clusively proves the fact that Ex. 128is a 
copy of an original pedigree and was filed 
in the litigation just now mentioned. In 
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these circumstances if the pedigree is not 


* wholly inadmissible in evidence it is certain 


that ‘very little evidential value can be 
attributed toit. The observations of their 
Lordships of the Judicial Committee in the 
case of Rai Jagatpal Singh v. Raja Jageshar 
Bakhsh Singh (1) are apposite to the present 
case, Their Lordships said:— 

. “But the exhibit in question is merely a 
genealogical table filed on behalfot Gurdat in 
a claim made by him for certain villages...... 
But the fatal objection to the admissibility 
ofthe document is that it is in no way 
brought home to Gurdat, except as being an 
exhibit binding on him for the purposes of 
that suit, His relation to the document is, 
therefore, something entirely different from 
the personal knowledge and belief which 
must be found or presumed in any state- 
ment of a deceased person which is 
admissible in evidence. For aught that 
appears, the genealogical table in question 
might never have been seen or heard of by 
Gurdat personally, but have been entirely 
the work of his Pleader.” 

. A copy of the judgment in the suit of 
1848 is produced from the possession of 
Ohaudhri Asghar Ali (P. W. No, 14), It is 
marked Ex. 126. It purports to have been 
granted by the officer who had decided the 
case in the year 1264 Hijri-1848 A.D. In 
this judgment it is stated that “a defence 
was filed by the agent of Akbar Ali defend- 
gut which was kept with the file of the case” 
(page 139 of the Printed Record). The 
judgment, also, shows thata pedigree was 
filed on behalf of the defendant. Further 
there are several statements in this judgment 
which coincide with the notes on the 
pedigree itself (Ex. 128), for instance the 
statementof the defendant's pleadings in 
the second paragraph at page 151 of the 
Printed Record tallies with note No. 5 at 
page 159 of the same record (Ex. 128). 
Similarly in the same paragraph there is a 
reference to note No.9 on the pedigree. 
From these indications also we conclude 
that Ex. 128 is the very document which was 
filed as a part of the pleadings on behalf of 
the defendant in the litigation of 1848. 
Asghar Ali has also produced a copy of the 
pedigree which, according to him, was filed 
by Yar Ali, the plaintiff in the suit ef 1848, 
Ex. 129. There is no reason to doubt the. 
genuineness of the copy having regard to 
repeated references in the judgment (Hx, 
126) to the pedigree filed by Yar Ali and 
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extracts of it copied in the judgment which 
tally with the notes on the copy now pro- 
duced. The judgment again shows that the 
pedigree filed by Yar Ali was also treated 
as a part of the plaintiff's pleadings in that 
case. Exhibit 129, therefore, does not stand 
on any higher footing and is not of any 
greater evidential valus than Ex. 128, 

But do the two pedigrees (Exs. 128 and 
129) prove the crucial point in controversy 
in favour of the plaintiff? The learned trial 
Judge on a careful consideration of all the 
documents and circumstances has answered 
this question in the negative and we, after 
hearing at great length the learned Oounsel 
for the appellant, have come to the same 
conclusion. 

Amongst the sons of Ghulam Bandigi the 
nameof Muhammad Roshan is mentioned 
first on the right hand side, On the basis 
of this position of Muhammad Roshan's 
name in the pedigrees it is argued that 
Muhammad Roshan was the eldest son of 
Ghulam Bandigi. We are unable to accept 
the argument. As pointed out by the 
learned trial Judge the family indicated on 
these pedigrees was nota family governed 
by the custom of primogeniture in the 
descent of property. There was, therefore, 
no motive in the preparation of the 
pedigrees to place the name of the first 
born as the first on the right hand side nor 
is there sufficient material on the record to 
justify the inference thata pedigree of a 
family of a similar status would be 
invariably prepared on 8 planof descent 
by primogeniture. In thie connection the 
learned trial Judge has referred to the evi- 
dence of Mr. Muhammad Nasim, who stated 
that the eldestson is generally shown on 
the right side in Muhammadan pedigrees 
but that it was not an invariable practice. 
The witness further added that the practice 
ofso showing the eldest son was borrowed 
from the Eaglish system and was not 
followed in ancient pedigrees, This, in our 
opinion, is a fair and reasonable statement. 
A largenumber of Muhammadans owning 
landed property in the provinca of Oudh 
came to be entered as talugdars in the lists 
prepared under s. 8 of Act I of 1869 and the 
question of descent by primogeniture 
assumed importance from the date of the 
entries made in Lists II, IIL and V. 

There are indications inherent in the two 
pedigrees and in the judgment (Hx, 126) 
which rebut the inference claimed by the 
plaintiff. These are noticed by the learned 
trial Judge in his judgment under appeal at 
page 152 of the record.” One indication is to 
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be found in the order in which the names of 
the sons of Qazi Abdullah are given. Ia 
Ex. 128 reading from right to left their 
names are mentioned in the following 
order:— 

Ziauddin, Nuruddin, Ismail and Ibrahim 
buta note is added which shows clearly 
that Ibrahim was the eldest; Ismail the 
second; Ziauddin thethird and Nuruddin 
the fourth. The second indication lies in 
the order in which the names of the sons of 
Qazi Raziuddin, father of Qazi Abdullah, 
are mentioned. In Er, 128 the order is as 
fellows:— 

Qazi Abdullah, Qazi Abdul Rasul, Qazi 
Masa’ud, Qazi Da’ud and Qazi Mahmud. 
In the other pedigree, that is Ex. 129, 
though Qezi Abdullahs name is again 
mentioned first on the right hand side the 
position of the names of his brothers is 
altered. Further in the judgment (Ex. 126) 
there is a summary of the statement of a 
witness called Jamaluddin. Jamaluddin 
then stated that Yar Ali was descended 
from the elder son of Razi-ud-din, that is 
Qazi Da’ud, and Akbar Ali from the 
younger son, that is Qazi Abdullah. This 
statement is at variance with the inference 
suggested by the plaintifi’s learned Counsel. 
Then there are discrepancies in several 
particulars between the two pedigrees 
. (Exs. 128 and 124), fcr instance in the 
position of the names of the sons of Q:zi 
Sharfuddin and the sonsof Abdur Rahim. 

Controversy as to the right of succession 
to the estate of Karka had arisen even in 
the lifetime of Musammat Sahibunnissa cn 
her making a gift of the estate in favour of 
the defendant. These pedigrees were then 
brought forth by Asghar Ali and considered 

, 88 to whether they proved the seniority of 
Muhammad Rosban. The opinion then 
formed was that they did not see Asghar 
Ali's statement at page 106 of the printed 
record. 

In proof of the primogeniture of Muham- 
mad Roshan reliance was also placed on the 
last para. (150) of Ex, 126, the judgment in 
the suit of 1148. The statement contained 
in that paragraph should not have been 
shown in @ separate paragraph because 
there are no paragraphs at all in this judg- 
ment, The whole of it is written in one 
continuation. The statement is merely a 
recital of the pleadings of the plaintiff, Yar 
Ali, We do not think thatitis correctly 
translated in the record as prepared for ug, 
The original in the Persian language is as 
follows:— 

- “Chaudhri Mubarak ra yak pisar Ghulam 
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Bandigi o’ora shash pisar; yake Muhammad 
Roshan, doem Muhammad Fazil, soem 
Muhammad Daem, Chaharum Yasin ki 
lawalad faut shud, panjum Imauddin, 
pec Muhammad Qaem ki lawalad faut 
shud,” 

- Our translation of the above is:— 

Ohaudhri Mubarak had ason, Ghulam 
Bandigi, and he had six sons, one Muham- 
mad Roshan, two Muhammad Fazil, three 
Muhammad Daem, four Yasin who died 
issueless, five Imaduddin and six Muhammad 
Qaem who died issuelees, The plaintiff's 
reading of this statement of the pleadings 
would have been acceptable if the words 
used had been awwalan, doemi, soemi and 
so forth, The words used, however, only 
indicate the number and not the seniority. 

This is all the documentary evidence of 
any materiality produced by the plaintiff 
which we have considered: in the preceding 
paragraphs of this judgment and we are 
unable to accept it as sufficient in proof 
of the real point of controversy in the matter 
of pedigree. This being our view of the 
documentary evidence we,do not think that 
we need say much as to the oral evidence. 
We adopt the opinion formed by the learned 
trial Judge that ‘the evidence is untrust- 
wortby and open to grave objections which 
are noted in the judgment of the learned 
trial Judge. 

When we turn to the dccumentary 
evidence produced by the defendant we find 
that it demolishes the plaintiff's case 
altogether, We have said that controversy 
as to the title to the estate arose even in the 
lifetime of Musammat Sahibunnisea. 
Asgar Ali (P. W. No, 14) took a leading part 
in that controversy. He in consultation with 
Thakur Raghunath Singh, formerly a legal 
practitioner in the District of Bara Banki, 
set about finding the teir to the estate and 
procured evidence in support of title of such 
a person. Accordingiy one Muhammad 
Hasan now deceased, father of the defend- 
ants Nos, 3 to 6, was selected as the rightful 
heir. A pedigree showing the descent of 
said Muhammad Hasan in the line of 
primogeniture was prepared and a large 
number of the members of the family 
including the plaintiff and the witnees, 
Asghar Ali, signed it in verification of-its 
accuracy. The pedigree bears the state- 
ment in writing that cut of the six sons of 
Ghulam Bendigi, Muhammad Imad was the 
eldest. This pedigree (Ex. A-]) in its 
original form has now been produced by the 
defendantinthe case. The circumstances 
in which it came into his possession will be 
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stated hereafter. The correctness of the 
pedigree was further supported by regis- 
* tered affidavits which several of the signa- 
tories executed. Amongst these persons is 
the plaintiff, Abdul.Karim, also. Some of 
those who signed the pedigree and swore to 
the affidavits are now dead, some have been 
produced as witnesses on the side of the 
plaintiff and some on the side of the defend- 
ant. These affidavits alco came into the 
possession of the defendant and have now 
been produced as exhibits in the case. 
They sre A-2, A-3, A-4, A-5 and A-6, Stress 
need only be laid on the affidavit executed 
by ‘the plaintiff, Abdul Karim (Ex. A-2), 
It bears date the 19th January, 1916, that is 
about a year before the death of Musammit 
Sahibunnissa, This affidavit contains a 
clear admission that amongst the six sons 
of Ghulam Bandigi, Muhammad Imad was 
the eldest and it is an admission on oatb. 
A further admission is contained in the 
pedigree in respect of the seme fact. 

“ The story now put forward by the plaint- 
iff and his two prominent witnesses, Asghar 
Ali and Reghunath Singh, is that these 
admissions were untrue in fact, that they 
knew all along that Muhammad Hasan was 
not in the primogeniture line but that the 
plaintiff was. Tne evidence in support of 
Muhammad Hasan's title to the estate of 
Karkha was prepared, in other words manu- 
factured, on the ground that Abdul Karim 
as a poor man and in Government service 
could not be trusted. On-the other hand, 
Muhammad Hasan was comparatively well 
off and being in the service of Asghar Ali 
was completely under his control. In 
support of this story a document (Ex, 139), 
which purportsto be a draft of an agree- 
ment amongst several members of this 
family including Muhammad Hasan, the 
plaintiff and Asghar Ali, has been produced 
and it is said that the draft shows that the 
parties to the agreement did not admit as 
‘a matter of fact that Muhammad Imad was 
the eldest son of Ghulam Bandigi but that 
they selected Muhammad Hasan as the 
claimant on grounds of strategy. In the 
‘preamble of this draft it is stated that 
Muhammad Hasan “calls himself entitled 
.to the entire aforesaid property because of 
his being a descendant from the line of the 
eldest son, while Muhammad Husain, gon 
of Akbar Ali,-Qaimuddin, Abdul Karim, 
Zahiruddin, Mazhar Hasan and Alimuddin 
sarawa call themselves entitled to equal 
shares allong with Muhammad Hasan......... 
on the ground that they are near relations 
of the same degree as Muhammad Hasan,” 
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We can attach no other meaning to this 
statement than this that the plaintiff, Abdul 
Karim, claimed title to a portion of the 
estateon-the ground of his being in the 
same degree as Muhammad Hasan Bat 
the matter is put beyond any doubt by 
paragraph one of the draft which is as 
follows: — 

“We all the executants of this deed 
admit this fact which iscorrect that Ohow- 
dhuri Ghulam Bandigi’s eldest son was 
Muhammad Imad-ud-din, that Wajih ud- 
din was the only son of Imad-ud-dip, that 
Ghulam Husain was the eldest son of 
Wajih-ud-dir, that Mehdi Hasan was the 
only son of Ghulam Husain and that 
Muhammad Hasan, the second party is the 
only son of Medi Hasan.” 

'‘'his is a clear admission of the fact that 
Imaduddin, ancestor of Muhammad Hasan, 
was the eldest son of Ghulam Bandigi, 
Indeed the truth of the statement is em- 
phasiz:d by the words “this fact which i3 
correct.” The result is taat Ex, 139 
far from furnishing avy support to the 
plaintiff's story directly and unambiguously 
supports the truth of the admission. In 
agreement with the learned Judge of the 
trial Court we wholly discredit oral evidence 
produced by the plaintiff to show that 
these admissions were untrue in fact, 

In Rani Chandra Kunwar v. Chaudhari 
Narpat Singh (2) Lord Atkinson said:— 
-“The'law upon the point is{clear. In Heane v. 
Rogers (3), Bayley, J.,in delivering the judg- 
ment ofthe Uourt lays it down that ‘There ia 
no doubt but that the express admissions of 
party to the suit, or admissions implied 
from his conduct, are evidence, and strong 
evidence against him; but we think he is 
at. liberty to prove that such admissions 
were mistaken or were untrue, and is not 
estopped or concluded by them unless 
another person has been induced by them 
to alter his condition. In such a cage the 
party is estopped from disputing their 
truth as against that person (end those 
claiming under him) and that transaction, 
but as to third parties he is not bound.’ 
In Newton v. Liddiard (4), Lord Denman 
approved and adopted this statement of the 
law; and Ex part Morgon,In re Simpson (5), 
and Trinidad Askhalte Co. v. Coryat 

(2) 84 I. A. 27; 29 A. 184; 4 A. L. J. 162; 9 Bom. L, 
R: 267; 50. L. J. 115; 11 O. W. N. 321; 17 M. L. J. 108; 
2 M. L. T. 109 (P.C.). ; 

(3) (1892) 9 B. & O. 577 at p. 586. 

(4) (1848) 12 Q. B. 925 at-p. 926; 18L, J. Q.B. 53; 
6 Railway Cases 42. 

. (5) (1876) 2 Oh. D. 72 at p.89;45 L, J. BLK, 36; 34 


L, T, 329; 24 W. R. 414, 
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(6) in effect illustrate the same principle,” 

We think that these observations fully 
apply to the present case, We, therefore, 
hold that the title of the plaintiff has been 
wholly disproved by the evidence produced 
by the defendant. : 

Aiter the death of Musammat Sahibun- 
nissa Muhammad Hasan naturally made 
preparations to institute a suit against 
the defendant for the recovery of the estate 
of Karkha and in this he was backed both 
by Asghar Ali and Thakur Raghunath 
Singh because as the evidence shows they 
both expected to share inthe spoils, The 
evidence of Mr. Muhammad Nasim clearly 
proves that Muhammad Hasan had agreed 
or was going to agree to sell 7-8tha of his 
interest in the estate to a financier and 
that financier was most probably Thakur 
Reghunath Singh. Before instituting the 
suit, however, he went to the house of Mr. 
Muhammad Nasim, a leading lawyer of 
those days, with a view to engage his ser- 
vices in the contemplated litigation. Mr. 
Nasim happened also to be a relation of 
the parties. He succeeded to bring about 
an amicable settlement between Muham- 
mad Hasan and the defendant. The settle- 
ment was eventually reduced to writing 
under which Muhammad Hasan sold his 
whole title to the estate of Karkha for a 
sum of Rs. 50.000 to.the detendant, Reshid- 
uddin (Ex, A-26) and as.a part of the 
settlement he handed over the original of 
the pedigree signed by the members of 
the family including the plaintiff and the 
affidavits to which reference has already 
been made. In these circumstances the 
defendant came into the possession of 
those documents and has now produced 
them before the Oourt, and on these facts 
the’ defendant bases his plea of estoppel 
which has been upheld by the Iearned trial 
Judge. Having regard to our concurrence 
with the learned Judge on the central 
question of fact relating to the pedigree 
we do not think that itis necessary for us 
to express any opinion on the question of 
estoppel. 


We accordingly dismiss this appeal. 


with costa. The chief respondent, defendant 
No. 1, will be entitled to one-fourth of the 
costsin this Court and the other four re- 
spondents will be entitled to recover the 
remaining one-fourth of the said coste. As to 
the costs in the Oourt of first instance, the 
learned Counsel for the appellant said 
that the Pleader’s fee has been wrongly 
fazaa ae La a DEN the Plea- 
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der's certificates were filed after the com- 
mencement of the argumentsand this was , 
contrary to the rules. We do not think 
that there is any substance in this griev- 
ance. As explained by the learned Judge 
in his orders dated the 10th and 17th 
December, 1929, the practice which prevails: 
on the Original Side of this Court in tke 
matter of filing certificates has also been 
adhered to‘in the present case. The order 
as to costs passed by the learned trial Judge . 
will, therefore, hold good. J 
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LAHORE HIGH COURT. 
OURIMINAL Revision Peririon No, 119 oF 1931, 
March 13, 1931. oe 
Present:—Mr, Justice Addison, 
LAOHHMAN SINGH—AccusEp— 
PETITIONER 
ane < Versus | 
©- EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860),s. 409—Lambardar 
—Failure to pay amounts collected to treasury, whe 
ther amounts to criminal breach of trust. . 

A lambardar who was responsible for the collection 
of land revenue amounting to Rs. 118-14-9 and who 
should have paid thisamount into the treasury by 
the 6th June, 1930, paid nothing till the 7th August, 
When he was approached by a Police Officer sent 
by the Tahsildar, he paid only Rs.33 though he had 
collected Rs.49. The amounts cdllected were, how- 


‘ever, deposited in a safe place. .The lambardar 


was prosecuted for criminal breach of trust: 

Held, thatthe slackness of the lambardar in.remitting 
the amounts collected to the treasury did not amount 
to criminal breachof trust and he could not be con- 
victed under s. 409, Penal Code. [p. 911, col. 1.} ‘ 

Petition under s. 439, Oriminal Procedure 
Code for revision of an order of ths Sessions 
Judge, Amritsar, dated the 20th December, 

1930, modifying that of the Magistrste, First 

Olass, Amritsar, dated the 29th November, 


2 


1811. ©. 1931 


Mr. S. M, Hag, for the Petitioner: 
Mr. Partap Singh, for the Government 
‘Advocate, for the Respondent, 


JUDGMENT .—The petitioner was sen- 
tenced to fur months’ rigorous imprison- 
ment for criminal breach of trust under 
B. 409, Indian Penal Code. He is a lambardar 
of village Sarai in the Ajnala Tahsil of the 
Amritsar District. He was responsible 
for the collection of landrevenueamounting 
.to Rs. 118-14-9 and he should have paid 
‘this amount into the treasury by the 6th of 
June, 1930, He paid nothing:“up to the 
. 7th of August and the Sub Inspector of 
Police was asked by the Tahsildar to see 


ama ee 


whether he had embezzled -the money. 


When the Sub-Inspector approached the 
petitioner he produced a sum of Rs. 33 
and made it over to him. Asa matter of 
fact by this time he had collected Rs, 49 
some annas, The petitioner was then 
arrested and tried for the embezzlement of 
the full amount of Rs, 118-14-9. This 
eee was certainly wrong as will appear 
ater, 


The Tahsildar has deposed that the 
custom was that a lambardar should pay 
the amount actually collected into the 
Government treasury by the due date, 
that is, the 6th of June and at the same 
time should give a list of defaulters 
to the Tahsildar that action might be taken 
under.the Land Revenue Act. A lambardar’s 
Blackness in this respect is not a criminal 
offence and the authorities can only take 
administrative action or action under the 
Land Revenue Acts. The Tahsildar further 
stated that ifia lambardar collected any dues 
subsequent to the last date fixed he should 
pay what he collected as soon as possible 
into the Government treasury. Unfortun- 
ately, however, the Tahsildar is contradicted 
toa certain extent by his own wasil baqi 
mawis Allah Bakhsh who has stated that 
in some cases after the prescribed date the 
, Tahsildar refused to accept part payment 
of the dues from a lambardar but demands 
the whole and this is partly the defence of 
the petitioner, namely, that he did not pay 
.the sum he had collected into the treasury 
because he knew of this rule. He pleaded 
that he had deposited his collections with 
his cousin Pala Singh who is cashier of a 
Local Co operative Bank and in this respect 
he is supported by all the prosecution wit- 
nessess as well as by Pala Singh. What the 
petitioner had collected before the Police 
game to him was as follows :— 


LAOHHMAN SINGH V. EMPEROR. awe 3 - 911 
- 5 Rs. A. P. 
On the 8th of June 9 6 6 
“On the llthofJunes = 2. U0 Oodi 
On the 5:h of July 8 3 6 
On the 8th of August .. 1612 3 
On the 9th August 515 0 


Nothing was collected before the pre- 
scribed date. Surely it was impossible for 
him to have paid the last two items by the 
10th August when he was arrested, though 
certainly he might have paid the first three 
items collected in June and July amounting 
to Rs. 28 in all, In this case, however, it 
is clear that he cannot be held guilty of 
the offence of criminal breach of trust 
with respect to these three items. He had 
deposited them in a secure placs because 
he knew that the Tahsildar would pro- 
bably refuse to take anything except 
the full amount, seeing that he had not 
paid by due date. The lambardar, it is in 
evidence, was ill as well. In my judgment 
it is not proved that heis guilty of criminal 
breach of trust. Pala Singh immediately 
after the arrest of the petitioner paid the 
Rs. 48 deposited with him together with 
the rest of thesum due by his cousin, the 
petitioner, which, however, he had not so 
far collected from the asamis. It cannot 
be said that any criminality is shown by 
the circumstance that he at once paid 
Rs. 33 to the Police when they came to him. 
That was all that he happened to have 
with him at the time. That, however, 
does not mean that he- had embezzled any 
sum as the evidence shows that what had 
been collected was with Pala Singh. 


In my judgment this was not a case for 
conviction and I accept the petition, set 
aside the conviction of the petitioner and 
acquit him. His bail bond is hereby dis- 
charged. 


A, Petition accepted, 
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Š ‘LAHORE. HI H COURT. 
No. 105 oF 1931. 
-> March 13, 1931, 
Present, :—Sir Shadi. Lal, KT., Chief 5 
Cl» Justice 2 
“PARSHOTAM DAS—Acoussp— ita 
.. PRTITIONER ` 
versus 
FEMPBROR—ResPonpant. 

Criminal trial—Conviction of son—Attachment of 
household property to realise fine, legality of—Ob- 
jection by father—Duty of Magistrate to make in- 
quiry. 

A person was convicted and seutenced to a fine. 
A warrant of attachment was issued by the Magistrate 
for recovery of the amount of fine and some house- 
hold property was attached. The convict's father 
objected to this attachment onthe ground that the 
property belongedto himself and not to his son, but 
the Magistrate dismissed this petition on the report of 
the Naib Tahsildar tothe effect that fatherand son 
used tolive together and mess together and that the 
property was joint property of the whole family : 

Held, (1)that the household properties must be 
taken as belonging to the father and could not be 
attached ; 

(2) that it was obviously the duty of the Magistrate 
himself torecord allthe evidence of both the parties 
and then to pronounce his.judgment upon it and the 
dismissal of the father's petition on the report of the 
Naib-Tahsildar, without an enquiry by the Magistrate 
himself was entirely illegal. 

Case reported by tke Sessions Judge, 
Multan, with his letter No. 11-J., of 15th 
January, 1931. 

REPORT,.—One Gobind Ram was con- 
victed under s. 4 of the Intimidation 
Ordinance of 1930, and besides the sentence 
of imprisonment he was also fined. A 
warrant of attachment was issued by the 
Magistrate for recovery of the amount of 
fine and some household property was 
attached. Gobind Ram’s father Parshotam 
Das objected to this attachment on the 
ground that the property belonged to 
himself and not to his son, but the learn- 
ed Additional District Magistrate has 
dismissed this petition on the report of 
the Naib Tahsildar to the effect that 
father and son ueed to live together and 
mess together and thatthe property was 
joint property of the whole family, The 
objector Parshotam Das has presented the 
present petition for the order of the Magis 
trate being reversed, 


END or VOLUME 131, 


oes PARSHOTAM DABW, EMPEROR; 


1311. 0. 193f 
The lugistrate himsslf has made no 
enquiry with regard to tre claim put for- 


` ward by the petitioner in hi: application: 
“The Naib Tahsildar, to whom the matter 


was referred for enquiry regorded the 
statement of a single witness, which was to’ 
the effect that Gobind Ram convict is: 
unmarried and lives with and unde+the: 
control and supervision of his faner 
Pandit Parahotam Das, and also has his. 
meals there. The witness has further added 
that the articles attached, which include a. 
Sattar, two charpoys, 24 ‘maunds of grain, 
a box, some raz re and an almirah and two- 
dcz3an empty bottles and a mirror, are the 
joint property of father and con, and upon. 
the basis of. this single statement, he made’ 
his repcri. It has, however, been held by 
the Hon'ble Ohief Justice in Santa Singh 
v. Emperor (1) that the property in such a 
case muet beheld as belonging not to the: 
eon but tothe father. As was pointed out: 
by the Sessions Judge, who reported the 
case to the High Court at page 618%, no 
assumption can be made that a cepending 
son is owner of-the household property 
which belongs to the father, the head of the 
house. I am in perfect agreement withthe 
remarks made by the learned Sessions 
Judge in that case and have no hesitation 
to recommend the present case also to the 
Hon'ble Judges for interference, 

Mr. Shambu Lal Puri, for the Petitioner: 

ORDER.—For the reasons recorded by 
the learned Sessions Judge I have no 
hesitation in holding that the articles 
attached by the Magistrate belonged to 
Parshotam Das snd not to his son Gobind 
Ram. The order attaching the property is, 
therefore, quashed. 

It appears that the Magistrate did not 
himself make any enquiry into the objec 
tion to the attachment, but dismissed the 
petition of the father on the report of the 
Naib Tahsildar. This procedure is wholly 
unwarranted, It is obviously the duty of the 
Magistrate himself to record all the evi- 
dence of both the parties and then to pro-, 
nounce his judgment upon it. ; 

Révision allowed. 


a us i a 18; A. I. R, 1924 Lah. 617 at p. ia 
25 Or. L 


*Page 3 T i R. 1924 Tak. —[£d, | 
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Account books See HINDU Law 758 
Account | sults—Admissions, effect of. See 
ADMISSIONS 206 
— -Limitation, See LIMITATION Act, 1908, ARTS. 
89, 116 168 
Accounts. See Court Fees AoT, 1870, s. 7 (4) 337 


_ Acquiescence, See Mapras Fsrates LAND Act, 1908, 


8. 77 124 
Acts - General, 


Act 1860—XLV. See PENAL CODE. 

— 1861—V. See Poutce Act. 

—~ 1867—X XV. See Press AND REGISTRATION OF 
; “Books Acr. 

—— 1&69—IV. See Divorce Act, 

—-- 1870—VII. See Court FEES Act. 

—~— 1872--J. See Evipence Act. 

—— 1872—IX. See Contract AOT. 

—— 1877—TF. See Seecirio RELIEF Act. 

—— 1878--I, See OPIUM Act. 

~—— 1878—XI. See Arma Act, 

—— 1879--XVIII.: See LEGAL PRACTITIONERS Act, 

——- 1881—XKVI. See NEGOTIABLE INSTRUMENTS AOT. 

—— 1882—IV. See TRANSFER or Property AOT. , 

—— 1882--V. See Easements Act. 

—— 1887—VII. See Burrs VALUATION Act. 

— — 1887—IX. See PROVINCIAL SMALL Cause Courrs 


CT. 
—- 1839-—1V See MEROHANDISE Marxs Act, 
—— 1890—VIII. See Guarpians AnD Warps Aor. 
—- 1890—IX. See RATUWAYS Act. 
—~- 1893—IV.. See PARTITION ACT. 
—- 1894--I. See Lanp ACQUISITION Act. 
—- 1894- IX. See Prisons Acr. 
1895—XV. See Orown Geanta Act. 
1898—V. See CRIMINAL PROCEDURE CODE. 
1899—II. See STAMP Act. 
—— 1899--IX. See ARBITRATION Aor, 


"mn 1900—11. See Prisoners Acr. 


-—- 1907—IIT. See PROVINCIAL INSOLVENCY ACT, 

See CIVIL PROORDURE CODE., 

—— 1908—JX. See LIMITATION Act. 

—— ]908—XIV. See CRIMINAL Law AMENDMENT ACT, 
—- 1908—XVI. See REGISTRATION ACT. ` 

— 1909—TIIL. See Presivency 'l'owns Insonyenoy Act, 
— 1913—VII. See COMPANIES Act. 

— 1914—III, Seg Copyricut Act. 

—— 1920—V. See PROVINGIAT, Insovency Act. 
—-1922—KI. See Income-Tax Act. 

—— 1923— VIII. See WORKMEN'S COMPENSATION ACT, 


` — 1994—VI. See CRIMINAL TRIBES ACT. 


na 1995—VIIT. See SIKH Gurpwaras Act. 

—~— 19235--KXXIX. See Succession Act 

~~~ 19236—KXI. See LEGAL PRACTITIONERS ACT. 

—— 1926—XXVIL See TRANSFER oF PROPERTY (AMEND- 

MENT) ACT. 

—— 1926-—XXXVHI. See Bar CounorLs Acr. 

— 1927 —X. See TRANSFER OF Property (AMEND- 
MENT) ACT. 

Aa "1929: —XX. See TRANSFER or Property (AMEND- 


MENT) Act, 
131—58 | 


Acts —Bengal, 


Act 1859-—X. See BENGAL Rent Aor. 

—— 1882— 11. See BENGAL EMBANKMENT Act, 

—— 1885— VIII. See Benean TENANCY AOT. 

— 1899—I See BENGAL GENERAL OLAUSES Act. 
—— 1909—V See BENGAL Excise Act, 

—— 1923—III. See OALCUTTA MUNIOIPAL AOT. 

«— 1928—-IV, See BENGAL Tenancy AMENDMENT AOT. 


Acts—Bihar and Orissa, 


—— 1876—VI. See Cuora Nagpur Encoumszrnp 
. ESTATES Aor. 

— 1879.-IX, See BIHAR AND” Orissa Court of 
WARDS ACT. 

—— 1908—VI. See CHOTA Nagpur TENANOY Aor, 


—— 1919—II, Se? BIRAR AND Orissa PREVENTION 
or: Foop ADULTERATION Act, 


Acts— Bombay. 


——- 1866—XIJ. See.Sinp Courts Aor. 

~—— 1874—iI]. See Bousay HEREDITARY Orrices Aor. 
—— 1876—X. See oust REVENUE JURISDICTION 

CT. 
—— 18710—V. See BomBAY LAND Ravenve Cope, 
—~— 1879—XVH, See DEKKEAN ÅGRICULTURISTS' 
Rxurer Act. 
—— 1886—V. See Bompay WATAN Act. 
—— 1901—III. See Bompay Disreicr MUNICIPAL Act, 


Acts—Burma. 


1922—VI, See Burma Oo-operatTive Soocietras 
Act. 


Acts—C. P. 
1922—II. See O. P. MUNIOIPALITIES Act. 
Acts—Madras. 


1900—I, See MALABAR OomPeNnsaTroN For 'TEN+ 
ANTS IMPROVEMENTS AOT. 
1908 --I. See Mapras ESTATES LAND AOT. 
1919—IV. See Mapras CITY MUNIOLPAL Act, 
1920—V. See Mapes ere? MUNIOIPALITIES 
OT, 
1920—XIV. See MADRAS LOCAL Boarps AOT. 
1927—-11. See Mapras HINDU RELIGIOUS ENDOW- 
MENTS ÅCT. 


Acts—Punjab. 


1872—1V. See Punzan Laws Acr, 

1887—XVI. See PUNJAB Tenancy Acr. 
1887—XVII. See PUNJAB LAND Revenue Act, 
1900—XIILI, See PUNJAB ALIENATION or LAND Act, 
1911-—L1I. See PUNJAB MUNIOIPAL Act. 

1913—I. See PUNJAB PRR-EMPTION Act, 

1920—I. See PUNJAB LIMITATION (Ousrom) Aor. 


Acts—U. P. 


1876—XVIIT. See Ovpn Laws Act. 
—— 1901—lI. See AGRA Tenancy Act, 

—-— 1901-—111, See U. P. Lanp Reveyve Act. 
-—— 1922—XI. See AGRA PRe-EMPTION Aor, 
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Acts— U. P —coneld. 
Act J9.G— 111. See Aara TENANGY ACT. 
Ordinances. 
Ord. 1?30—III. See Lanos Conspiracy ORDI- 
NANCE, 


Regulations. 


Reg. 1819—-VIII, See BENGAL Purnt TALUKs REGULA- 
TION. 
—— )827—XVI. See Bowsay REGULATION. 


Statutes. 


— 1915—(5 & 6 Gro, V, Cu. 61). See Government 
ov INDIA Aor. 


Ad Jou rnments See LEGAL Practitioners Act, 187%, 
s 13,7) (b) 145 


Admissions—Suit for  accounts—Statements of 
defendant agreeing with plaintif’’s statements in 
certain particulars—Admissien of statements in 
part, legality of— Civil Procedure Code (Act V of 
1908).0 VIII,r. 1.. 

In a suit on the balance ofaccount due in con- 
nection with the construction of a building the 
plaintiff andthe defendant put in separate statements 
giving the measurements and rates, In many particu- 
lars the statements pubin by defendants, which were, 
however, not proved by them, agreed with the 
plaintiff's statements, and in some instances were even 
in the plaintiff's favour. It. was argued that the 
statements putin by the defendant should have been 
accepted or rejected tn tofo : 

Held, that the statements were part of the written 
statements, and where the statements were in agree- 
ment with the plaintifi'sclaim no further proof of 
that portion of the plaintiff's claim was necessary 
and that part of the claim must be taken to have been 
admitted. LGoznx Coiton SPINNING & WEAVING 
Mitts Co., Lrp v. BUDHA Ram, A. I.R 1931 Lah 203; 


12 Lah Ju, J. 293;Tnd Rul. (1931) Lah. 446 206 
Pare See LIMITATION AoT, 1908, Son. J, Art. 
li 631 


Adverse possesslon—Co-heirs, 

ACT, 1908, ART. 144 
————lividence of pcssession, what constitutes 

In a suit for declaration of title by adverso posses- 
sion there was no reliable evidence to prove that the 
plaintiffs physically dispossessed the defendants or 
that they ever asserted a hostile title. All that was 
made out by the evidence was that the plaintifis had 
been in possession for many years, that they had 
never paid any rentin respect of it and that in the 
village papers they had been recorded as bila faisla 
tenants whereas the defendants had been reco: ded as 
proprietors : 

Held, that these facts were not sufficient to esiab- 
lish title by adverse possession. O Basu v. THAKUR 
Dzen, 8 O. W.N.140:A I. R 193} Oudh 144; L Ti. 


See LIMITATION 


12 A.(0,82; 15 R. D. 89 400 
Licensees See License 175 
-~—~—-of minerals. See ZEMINDARI, , 753 


Lacking. See LIMITATION ACT, 1808, Sca. J, 
ART, 144 341 


Agra Pre-emption Act (XI of 1922), s.4 (1)— 
‘Co-sharer,’ definition of—Morigagee in possession, 
whether co-sharer. 

A person who is entitled to a share of the profits as 

a mortgagee in possession but not in the capacity of a 

proprietor is not a ‘co-sharer’ within the definition of 

s. 4 (1), Agra Pre-emption Act, and has no focus standi 

to sue for pre-emption. A Ram DHANI Ram v. Ram 


INDIAN CASES. 


* [1931 


Agra Pre-emption Act—éoncli. 


Rin Singa, Ind. Rul-1931 All, 402; A. I. R. 1931 
All 548 594 


— ss. 4(10)—Transfer of Property Act (IV. 
of 1882), s. 54—Transfer of property under com- 
promise decree—No registered instrument—Right to 
pre-empt—Sale, meaning of. i 
Where a transfer of propcriy of the value of 

Rs 100 or upwards is effected by a compromise 

decree of the Court without any registered instru- 

ment, there is no sale and there is right of pre-emp- 

tion A BINDRABAN v. RAJPAT SINGH, 19380 A. L. J. 

1564, Ind. Rul. (1931) All. 354; £3 A 100 242 





. Agra. Tenancy Act (Il of 1901), s. 10—Zemindari 


-mortgage before 190]—Sale of 
‘gemindari with sir land after 1901—-Right -of 
usufructuary mortgagee to retain sir. land—Ex- 
proprietary tenant's right to recover possession. g 
The right of a usufructuary mortgagee to retain 

possession of the sir land mortgaged- to him before 

the Agra Tenancy Act Il of 1!01 came into force’is 
not affected by a sale of the zemindari share together 
with the sir after the enforcement of the aforesaid Act, 

In such a case the mortgagee continues to be the mort- 

gagee of the sir plots and the right of the ex-proprie- 

tary tenant to recover possession does not arise till 

his vendee has redeemed the mortgage. A Rau Das v. 

PARMANAND Gir, (1930) A.L. J 3162: A. IR. 1931 

All 238: Ind. Rul. (1931: All. 349; L. R.12 A. 148 

Rey.; 15 R. D. 311 45 


s,163—Suit for profits—Limitation—Date 
fixed for division in dastur dehi, whether date fixed 
by Setilement Officer. : 
The entry of the last date for division of profits in 
the dastur dehi. of a village amounts to a determination 
and record of the’date made by the Settlement 
Officer within the meanng ofs. 163, of the Agra 
Tenancy Act of 1901 A IBRAHIM Kuan v. ABDUL 
AHAD Kuan, A. 1. R.1931 All 405 (1); 15 R. D. lees 


Agra Tenancy Act lll of 1926), 5,12—Fixed rate 
rent—Portion of rent recorded as adam vasuli— 
Payment of lesser rent for several years—Landlord, 
whether entitled to recover whele rent. h 
There isnothing_ in the Agra Tenancy Act which < 

expressly or by- necessary implication ‘excludes 

evidence to prove that the rent payable by a fixed 
tate tenant was incorrectly recorded at the Settle- 
ment of 1875 or in any other revenue paper | | 

Prima facie a fixed rate tenant is liable to pay 
the rent shown in the settlement record against the 
holding Cogent evidence is required at a distant 
date to establish the incorrectness of the entry made 
at the time of the seltlement But the burden of 
proof thus thrown on the tenant should not amovht 
tovirtual disability If eviderfce adduced in rebuttal 
of the entry madeat the settlement whether afforded 
by conductof the parties or otherwise, is sufficient- 
ly cogent to outweigh the presumption arising from 
such entry the onus primarily resting on the tenant 
should be deemedtohave been discharged. 

The tacit acceptance by the landlord of the lesser 
amount for a large number of years, and in the total 
absence of proof of assertion of theright to recover 
the largersum at any time since entry was made, is 
sufficient rebuttal of the entry made at the settle- 
mentas regards the rent payable by the defendant, 
But no hard and fast rule can be Jaid down. Hach 
case must depend on its own circumstances. A 
PARABU NARAIN SINGH v, JANG BAHADUR, (1931) A. L, 


—Usufructuary 
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Agra Tenancy Act—1926~—contd. 


J. 360; Ind. Rul. (1931) All. 595; L. R. 12 A. 174 Rev.; 
15 R D 505 555 


S. 37—Suit for partition of grove and damages 
—Jurisdiction of Civil Court. 

The plaintiffs brought a suit for partition of a 
grove holding betweenthem and the defendants 
alleging that each party was in possession of a share, 
Further, the plaintiff alleged that in April, 1926, the 
defendants did notallow the plaintiffs to remove the 
fruits and wood of the grove and put the plaintiffs to 
a loss of Rs. 80 and the plaintiffs. claimed Rs. £0 as 





damages. The suit was instituted after the passing of ` 


the Agra Tenancy Act of 1926 : 
Held, (1) that the Civil Court had no jurisdiction 
to grant the relief of partition ‘of the grove as it was a 


matter for the Revenue Court under s. 37 of the Agra ` 


Tenancy Act, 1926; 

(2) that as thecause of action for damages arose 
before the Act of 192; cume into force the Civil Court 
had jurisdiction to entertain the claim for damages, 


A Basant Lan v./Buaawatr Prasan, A. J. R. 19:0 All. ° 


385 (1); 14 -R. D. 357; (1930) A. L. J. 769; Ind. Rul. 
~ (1931) All. 450 686 

= S. 58 -Leaseto several persons—Subsequent 

lease conferring non-occupancy right on some of these 
tenants and others—Suit for ejectment, competency 
of —Hjectment of one alone of co-tenants, legality of 

—U. P. Land Revenue Act (III of 1901), ss. 42, 54, 57 

—Finality of Commissioner's order. 

The plaintifi-appellant leased the land in dispute 
to defendants Nos. 1 to3foraterm of seven years. 
The lessees held over after the expiry of the term.. 
The original lessees and three other persons, who are 
defendants Nos.4, 5 and 6, negotiated with the plaint- 
iff-appellant for a lease conferring rights of occupancy 
notin the technical sense but rights of a more per- 
manent character than those enjoyed by non-oc- 
cupancy tenants, on payment of a large sum as 
‘nazarana.’ The second defendant did not join the 
other defendantsin the transaction anda lease deed 
was executed conferring on the first defendant and 
defendants Nos 3 to 6 occupancy rightsof the nature 
described. Inthe course of Settlement proceedings 
the Commissioner decided that defendant No 2, who 
was, before the execution of the lease. a non-occupancy 
tenant, continued to be such, that he was in joint cul- 
tivating possession with the lessees and that he 
should be recorded as a non-occupancy tenant with 
them. The plaintiff, therefore, instituted 4 suit to 

- eject defendant No. 2 or in the alternative all the de- 
fendants. The lower Appellate Court held that two 
separate tenancies cannot co-exist and, therefore, de- 
fendant No. 2, who must be considered to be one of 
several tenants having a common holding, cannot be 
ejected : : 

Held, (i) that there was nothing in law which makes 
itimpossible that one of several tenants should be 
liable to ejectment, whereas the others may not be so 
liable and the second defendant alone could be eject- 
ed ; < 

(24) that assuming that the second lease was in- 
operative, all the defendants could be ejected; 

(tit) that the Commissioner's order was not in any 
way- conclusive as to the statusof defendants No. J; 
and 3.696. A KesHo Prasan SINGH v. Banu NATH 
Sinan, (1931) A. L. J. 321; 15 R. D, 370 & 641; Ind, 
Rul. (1931) All. 437; A. I R. 1931 All. 413 869 
5. 249—Order of District Judge refusing to 

restore appeal dismissed for default, whether 

appealable. . : 

Under s.249,. Agra Tenancy Act, no appeal lies 
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Agra Tenancy Act—1926—coneld. 


from an order made by a District Judge refusing to 
restore an appeal under the said Act which he had 


dismissed for default. A Satya NIDHAN BANERJI v. 
MUHAMMAD Hazopper ALI KHAN, Ind Rul. (1931) All, 
439; A. I R. 1931 All 533 871 


—— S. 249—Suit for profits—Order of remand by 
District Judge ~ Appeal to High Court, competency 
f a 


of. 

Under s 249 of the Agra Tenancy Act, 1926, no ap- 
peal lies to the High Court from the order ofa District 
Judge setting aside the decree of an Assistant Ool- 
lector in a suit for profits and remanding the case to 
the Assistant Collector for assessing profits under O. 
XDI, r. 23, Civil Procedure Code. A SARBARAKAR 
BALDEO Gir v Beni Manno, Ind, Rul, (1931) A11,337; 
A. J. R. 1931 AJL. 415(1)}; 15 R. D. 625 33 


Amendment of plaint—Late stage. See HINDU 
LAw— PARTITION 


886 
Appeal—New plea— Point of law. See (vi Pro- 
CEDURE CoDE, 1908, s 21 603 


———--Right of appeal, what determines—Civil 
Procedure Code (Act V of 1908), s. 151, 0. XLY 11, r. 
l—Order purporting to be under s. 151—A ppeal— 
Review— Party entitled to review. 

The right of appeal does not depend on what a 
Court ought to have done but on what it actually did. 
Therefore, where a Court purports to make an order 
under s. 151, Civil Procedure Code, no appeal is com- 
petent from that order. 

Money due to a minor decree-holder was deposited 
in Court by the judgment-debtor and was subsequent- 
ly deposited in a Bank. The next frienddrew tha 
money from the Court after getting an order prohibit- 
ing her from withdrawing the money, cancelled, 
The judgment-debtor drew the attention of the Court 
to the withdrawal and the then presiding officer of 
the Court made an order unders. 15], Civil Procedure 
Code, calling upon the next friend to refund the 
amount. The next friend appealed: 

Held, that the order appealed against was one 
passed unders. 15], Civil Procedure Oode, and not 
one under O. XLVII, r. 1, and no appeal lay. L Har- 
BHAJAN SINGH v. SANTOKH Sinau, 3L P. L. R. 171; A.I. 
R. 1930 Lah. 496; Ind. Rul. (1931) Lah 410 282 


Approver—Evidence —Necessity of corroboration— 
Rule of prudence. : 
There is no bar tothe conviction ofan accused 

person even onthe uncorroborated testimony of an 

approver ifthe Courtis fully satisfied about its 
truth. But the testimony of an approver being us- 
ually of a tainted character, the Courts, as a matter 
of prudence, insist generally on some material cor- 
roboration thereof in sofaras itimplicates the ac- 
cused person. The extent of corroboration which the 
Court will insist on, will, however, naturally vary 
with tho circumstances of each case. If the appro- 
ver's evidence appears to be on the whole reliable and 
he has no motive for implicating an accused person 
falsely, the corroboration required will be comparative- 
ly less. L Suersanc v. EMPEROk, A. 1. R, 1931 Lah. 

178; 32 Cr. L. J. 681; Ind, Rul (1931) Lah. 405; (93D 

Cr. Cas. 293 27 

———~~See CRIMINAL PROCEDURE 
337 (3) 625 

Arbltration—-Duties. of arbitrators —Arbiirator 
identifying himself with party nominating him— 
Gross misconduct—Making separate awards without 
sitting together—Validity of awards—Submission 
clause—Necessity of provisiòn as to who should 
convene meetings, oS 


Copr, 1898, s. 
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There were disputes between two parties in regard 
ton, contract which contained a submission clause. 
Each of them appointed.an arbitrator. One of tke 
arbitrators insisted on proceeding with the arbitration 
forthwith The other did not renounce his character 
as an arbitrator or refuse to act as such but desired the 
arbitration to be put off. They could not agree and 
each arbitrator delivered a separate award : 

Held, that the so-called awards were not awards 
at all but mere ex parte opinions of the arbitrators, 
and could not be filed under the Arbitration Act. 

Once an arbitrator is appointed by a party and he 
undertakes to discharge his duty as such, he becomes 
a-Judgo in the case and is bound to act impartially 
and withscrupulous regard to the ends of justice. 
He should, in nosense, consider himself to be the 
Advocate of the cause of the party appointing him, 
nor is such party to be deemed as his client. He 
should refrain from identifytng himself with the in- 
terest of such party and from looking forward to 
future.employment as arbitrator An arbitrator who 
tries:to further the interests of the party nominating 
him in utter disregard of propriety is guilty of grossly 
improper conduct. . 

There must be a provision in’ the submission or 
elsewhere binding the partiesand the arbitrators as to 
who isto be the convener of the meeting of arbitra- 
tors. This is absolutely necessary, in view of the 
possibility that the- arbitrators may not agree as to the 
time and date of sitting or one of them may refuse to 
attend on the date fixed by the other without refusing 
to act asan arbitratorin which case alone he is to be 
deemed as having vacated his place giving rise to 
the necessity of another arbitrator being appointed. 
A Gasananp-Sita RAM v. PRUL CHAND-I ATEH Onayp, 
ALR. 1930 All 675; (1930) A. L. J. 1373; Ind. Rul, 
(1931) All. 392 552 
Secret enquiries by arbitrator— Misconduct 

—-Validity of award. 

Where an arbitrator based his decision on secret 
inquiries made by him after recording the evidence 
adduced by the parties, and on the opinion of third 
persons who had not been examined as witnesses: 

Held that the arbitrator was guilty of judicial mis- 
conduct and the award was bad. L Ram OnANDAR v. 





Hans RAM, A.J, R. 1931 Lah. 111 920 
Arbitration Act (IX of 1899). See Civit Pro- 

OEDURE Cope, 1908, e. 89 57 
Area and boundaries. See Deeps 127 


Arms Act (XI of 1878), s. 19 (f)—-‘Possession’, what 

amounts to. K 

The house occupied ly the accused and others 
was searched by the Policein connection with a 
burglary case The Police found a room locked in the 
zenana portion of the house. The accused,a boy of 
18. years, was ordered to bring the key. He got the 
key from a woman inthe zenana and when the room 
was searched a gun and some cartridges were found. 
The accused was convicted under s. 19 (/), Arms 


Gb: . - 
Held, that the facts did not warrant an inference 
that the accused was in possession of the incriminat- 
. ing articlesand the conviction was illegal. O Em- 
PEROR V. MasT Ram, BO, W. N.128; A. J. R. 1931 Oudh 
115; 32 Or. L. J. 699; Ind. Rul, (1931) Oudh 201; 
(1931) Or. .Oas. 275 441 
`- Attorney's Hen—Common law lien over fruits of 
litigation, whether available against attaching 
_ creditors without notice—Implied notice—Limitation 
Act (IX of 1908), Sch. I, Art. 84—Suit for .costs— 
Limitation—Termination of engagement. ; 


INDIAN CASES, 
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Attorney's Iien—concld. 


A Solicitor has under. the common law what. Te 
known as particular lien which does not depend on 
actual possession of the property as distinguished 
from possessory lien by reason of certain properly 
like title-deeds being in his hands. i 5 

This lien is not liable to be defeated on the ground 
that the assignee of the decree or the attaching credi- 
tor of the Solicitor’s client had no express notice of 
the lien. The fact of there being a fundin Court 
Amounts tonotice of the existence of the Solicitor's 
len. . 

When the client treats the engagement as subsist- 
ing and instructs the Attorney to tax his bili of costs 
the business cannot be said to be terminated. 

Article 84, Limitation Act, is restricted to suits for 
costs M Guvunaw Moreen SANIB v. MOoRAMMAD 
Oomzr Sanin, 60 M. D. J. 133; A.J. R. 1931 Mad, 183; 
33 L. W. 430; Ind. Rul. (1931) Mad. 494; (1931) Cr. 
Cas. 287 f - 158 
Award. See Orvit ProozpurE Cope, 1908, 8. 1644). 

82 


Award during pendency of suit-—Consênt of 
party to be bound by award—Estoppel—Interpreta- 
tion of award—Interference in second appeal. 

A person who has consented to be bound by anaward 
cannot contest the validity of the award on the ground 
that it was made during the pendency of the suit. 

Where both the lower Courts have agreed in their 
interpretationofan award, the High Court will not 
lightly set aside that interpretation in second appeal. 
L Gurpeviv Gusar Mat, A 1.R.1931 Lah. 597 126 
Bar Councils Act (XXXVill of 1926), ss.8,10 (2) 

—Conviction of Advocate—Proceedings for miscon- 

duct—Conviction, whether conclusive on question of 

guilt— Punishment -- Discretion of ` Court—Pro- 
ceedings against Advocate and Vakil- Difference— 

Perjury—Gravity of offence—Extenuating circum- 

stances 

Where an Advocate is convicted for an offence, and 
proceedings are thereupon taken against him for pro- 
fessional misconduct under the Bar Councils Act, 
1996, the High Court has no jurisdiction, original 
or appellate, to decide the question whether the 
Advocate is guilty of the offence or not. The judg- 
ment. of the Criminal Court is’ conclusive on therqties- 
tion. ; 

But the mere fact that the person has been con- 
yicted of a criminal offence docs not make it im- 
perative on the Court to strike him off the roll.. The 
Court has a discretion in the matter and for the pur- 
pose of enabling the Court to exercise its discretion in 
the matter of the propriety of the order or the measure 
ofthe disciplinary sentence which it should pass in the 
particular case the Court has jurisdiction to inquire 
into the nature of the offence. 

For the purpose of considering the propriety of the 
order which has to he passed the High Court can also 
take into account the factthat the conviction rested not 
no direct but on merely circumstantial evidence. | 

The mere fact of a conviction of any criminal 
offence implying moral turpitude can be a sufficient 
basis inlaw for anorder of suspension or dismissal 
of a Pleader or a mukhtar only, but not ofa Vakil 
whose cases of misconduct are not provided for by 
the Legal Practitioners Act but by para. 8 of the 
Letters Patent. A case of misconduct against an 
Advocate under the Bar Councils Act must proceed 
on an inquiry. . | 

Perjury is an offence the gravily of which cannot 
be minimised especially when committed by a member 


_of the Bar who knowsits full import. At the same time 


Vol.-131)} 


‘Bar Councils Act—coneld, 


it has many degrees of gravity and there may be 
several factors which may have the effect of extcnu- 
ating the gravity of the offence. O Inthe matter of 
Ganpat Sanar, 8 O. W. N. 267; 32 Or. L J. 625; A.L 
R. 1931 Oudh 161; Ind. Rul. (1931) Oudh 179; (1931) 
Or. Cas. 433 l "67 
Benami. See Orvin Procepurz Cobe, 1208, O. KAT, 

R. 16 | ` 229 
- —Promissory note—Real owner's right to sue. 

See NEGOTIABLE INSTRUMENTS Act, 1&8],8 48 570 
Bengal Embankment Act (11 of 1882), ss 6, 80 

—Provision as to publication of notice, whether 

directory or mandatory. 

The provisions ofthe latter part of s. 6. and s. £0, 
Bengal Embankment Act, for publication of the noti- 
fication are nierely directory and not mandatory. 

A, Magistrate acquitted a person charged under 
s 76-B ofthe Bengal Embankment Act without 
coming to any conclusion as to whether the accused 
had infact addedto or erected an embankment on 





the,ground that the accused could not be convicted 


inasmuch as the notification under s. 6 had not been 
published inthe modeprescribed by the latter part, 
of that section ands. 80 of the Act. It appeared 
however, that a specific notice had beenservéd on 
the accused and they had been askéd to remove the 
embankment and that it was not the first’ time that 
they had built the embankment nor the first time 
that it kad been removed by order of the Govern- 
ment ; . 

Held, that the omission to publish the notification 
was immateral in the circumstances and the Magis- 
trate should have decided the question whether the 
accused infact committed the offence alleged against 
them under s..76-B, C Surt, & Rem. or L A. BENGAL 
v HARAKALI Biswas, 35 O. W: N. 163; Ind. Rul (1931) 
Oal 507; 32 Or. L. J, 813; A. I. R.1931 Oal. 435; 580. 
874; 1931 Or. Oas. 587 : l 859 
Bengal Excise Act (Vof1909), ss. 73, 74. 

. See Opium Acr, 1878, ss. 14, 15 | 11 
Bengal General Clauses Act (| of 1899), s. 25; 

effect and meaning of. 

Section 25 ofthe Bengal General Clauses Act, does 
not: authorise a re-adjustment of the contentsof a 
notification issued under s. 641 of Act JII of 1899, 
so as to substitute for s. 228 of the Caleutta Munici- 
pal Act (III of 1899), together with the modification 
which formed the subject-matter of that notification 
the provision obtained in s. 205 of the Oalcutta Muni- 
cipal Act of 1923. What s. 25 means is that the 
notification under the repealed Act remains intact 
and .attaches to the new Act as having been made 
under that particular provision ofthe new Act which 
is a re-enactmentofthe old one under which the 
notification was issued, C HARI Papa Roy OHOWDHURY 
v OHAIRMAN OF THE MUNIOIPAL COMMISSIONERS OF 
Hownrag, Ind. Rul, (1931) Oal. 509; A. I. R.1931 Cal. 


481 < 861. 


Bengal Patni Taluks Regulation (VIII of 1819), 

s.11 (1)—‘Defaulting proprietor’, meaning of— 
~ Suit by purchaser for possession and cancellation of 

under-tenures—Burden of proof of invalidity of 

under-tenures 

The expression ‘defaulting proprietor’ in s.11 (1), 
Bengal Patni Taluks Regulation, 1319, must be read as 
maning ‘ proprietor of the tenure in default “ and 
acoordingly was not intended to be restricted to the 
particular proprictor for wansa default the tenure is 
brought to sale, : A 

Owing to the extended meaning that has bsen 
given to theexpression ‘defaulting propristor’ in s. 


GENERAL INDEX. 
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11 (1), where the purchaser of a patni taluk at an 
auction-sale sceks to recover possession ofthe land 
after the cancellation of certain under-tenures held 
by tha defendants, the onus is on the plaintiff to 
prove that the defendants’ tenures came into existence 
since the patni was first created, however long ago 
that might be. C Jirenpra Natu Roy v, ABDUL HAKIM, 
310 W., N. 1142; A I, R.1931 Cal 248 28 
Bengal Rent Act (X of 1859)—Chota Nagpur 

Tenancy Act (VI of 1908), s. 72—Surrender of 

part of holding — Landlord's right to re-enter 

In the case of surrender of only part cf the holding 
thé relative position of the parties depends upon con- 
tract. Jt cannot be done except by mutual consent 
andthe landlord and the tenaat who surrenders, by 
coming to an agreement among themselves, cannot 
defeat the rights of the tenant of the remaining por- 
tion. 

In order to re-enter there must be surrender of the 
whole holding, and without such right of re-entry, 
the rights of a tenant of a portion of the holding 
cannot be affected by a surrender of another portion 
of the holding occupied by another tenant. Pat TIMAN 
SHAIKH v., SALABAT MAHATA, 12 P. L. T. 314 390 
Bengal Tenancy Act (VIII of 1885), s. 20 (1-A), 

- whether retrospective—Applicability to pending suits, 

Sub-section 1-A ofsection 20 of the Bengal Tenancy 
Act is not declaratory of the law prior to the date when 
the sub-section came into force and eannot apply to 
suits instituted before that date. © Kanak KANTI 
Roy v. MRIPA Natu Gain, 52 O. L. J, 587; 350. W.N. 
125; A I. R. 1931 Oal. 321; 58 ©. 817- 398 
———S. 26—-Bengal Tenancy Amendment Act (IV 

of 1928)—Occupancy right—Testamentary dis- 

position of non-transferable holding before Act of 
- 1928, validity of. 

Under the law as'it stood before the Bengal Ten- 
ancy (Amendment) Act of 1928 came into operation 
the right ofa raiyat having a non-transferable hold- 
ing was immoveable property, nota mere personal 
right or personal privilege, and as such the right 
could be disposed of by Will. Theheir of an occu- 
pancy raiyat was bound by a transfer of the holding 
made bya Will, and such transfer was voidable only 
at the option of the landlord. © Duanapati Daw v, 
BaALLAv Daw, 3Ł O. W. N. 1146; A. I. R. 1931 Cal, 244 

25 
————S,26-D and F—Transferee of tenancy— 

Deposit of transfer fee—Proceedings under s. 26-F 
` —Right of transfer to raise question of nature of 

tenancy. 

Where the transferee of a tenancy deposited the 
landlord's transfer fee payable under s. 26-D, Bengal 
Tenancy Act and the landlord on getting notice of 
the transfer started proceedings under s. 26-F of the 
Act for transfer of the tenancy to himself: 

Held, that the transferee could not raise the ques- 
tion of the nature of the tenancy and was precluded 
from contending that what he had purchased was not 
an occupancy holding governed by-s. 26, buta moka- 
rari tenancy. G SURENDRA NARAYAN v. NOTAN BEHARY 
MoNnpat, 35 C, W. N. 114; Ind. Rul. (1931) Cal 504; 53 
O. L.J. 414: A.I R. 1931 Cal. 483 (1) 856 
————ss. 30 (b), 50, 105 (4)—Presumption under 

s 50—Tenant executing kabuliyat agreeing to pay 

higher rent—Landlord agreeing to keep excess rent 

‘hajat — Presumption, whether rebutted—Settlement 

of' fair vent—Land not a holding—S. 80 (b), 

applicability of. 
= The presumption under s. 5), Bengal Tenancy Act, 
is rebutted by its being shown that there has been a 
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change Since the date of the Permanent Settlement, of 
the original rental and that something was added to 
the tenants execute 
Settlement agrecing 

landlord agrees to 


laid down in the Act, it is not open to him to apply the 
provisions ofs 30 (b) 
not constitute a‘holding.’ C Nagi MAMUD v. AHAMMAD 
Ipe1s Kuan, 34 O. W. N.991; 58 ©. 159; A. I.R. 1931 
Cal. 308 657 

SS. 40, 189—Commutation of = rent— 
, Application to Collector—Transfer to Assisiant 

Settlement Officer—Failure io raise - objection to 
: jurisdiction—Order for commutation—Validity of 

order—Right to plead want of jurisdiction. 

Where an application for commutation of rent was 
made to the Oollector who was also the Settlement 
Officer, and the application was transferred for dis- 
posal tothe Assistant Settlement Officer and disposed 
of by the latter without any objection being raised 
as to the irregularity of the manner in which the ap- 
plication came to him for disposal : 

Heid, that it was not competent to the landlord in 
a subsequent suit for rent to contend that the Assistant 
Peli lemené Officer had no jurisdiction to commute 
Tent. 

When, in acause which the Judge is competent to 
try, the parties, without objection, join issue and go 
to trial upon the merits, the defendant cannot sub- 
sequently dispute his jurisdiction upon the ground 
that there were irregularities in the initial procedure 
which, if objected to at the time, would have led to 
the dismissal of the suit. C WAZUDDIN v ABU SAYED 
eons Asuxar, 34 C. W. N, 999; A, L R. I931 Cal. 


396 

~S. 50. See BENGAL Tuxanoy Acrt, 1885, 6. 
- 30%) 657 
~-—— 8. 103-8. See Cuora Naerur TENANOY AoT, 
1908, s. 84 . 788 
————§.105 |4). See BENGAL TENANGY Act, 1885, 
B, 30 (b) 657 


s. 148 {h)--Transfer of decree for arrears 
of rent--Assignee's right to execute decree, 


decree for arregrs of rent, who 
of. the 


701 
8.189. See BENGAL TENANOY Act, 1885, 5. 40 


396 
Bengal Tenancy Amendment Act ‘IV of 1928). 

See BENGAL Tenancy, 1£85, 5.26 25 
Bihar and Orissa Court of Wards Act (JX of 

1879}, ss. 35, 60-A— Property acguired after 

assumption of management by Court of Wards— 

Management automatically vests in Court —Taking 

Possession’, what constituies. : 

Property that comestoa ward after he has once 
been declared a disqualified proprietor and the Court 
of Wards has taken over possession of his property 
under s. 35, Bihar & Orisa Court of Wards Act, is prop- 
erty which he is disqualified from managing and the 
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management of such property vests automatically in 
the Court of Wards. 

The question as to what is necessary to be done 
in arder to the taking of possession so as to bring it 
under the charge ofthe Court of Wards varies with 
the nature of the Property of which possession is to 
be taken. The order directing possession to be taken 
and the taking of possession are two distinct things. 
Possession contemplated by s. 35 is only such posses- 
sion as the property admits of. Physical possession 
of the land isnot a necessary element of a charge. 

Where the Court of Wards gives notice to the ten- 
ants to pay their rents to the tourt and applies for 
mutaticn to the Registration Department and brings 
a suit for possession of the land it amounts to con- 
tinuing exercise of a claim to the .property. 
The Court in such case exercises all the rights over 
the property which the ward himself could have 
exercised and puts itself in the ward's place and it 
amounts to possession within the meaning ofs. 35, 

Per Fazl Ali, J.—The word ‘property’ in 
s. 35 does not mean any individual property but the 
entire estate of the disqualified proprietor and once 
the entire estateof a disqualified proprietor has been 
taken charge of by the Court of Wards, any subsequ- 
ent acquisition or accretion to that estate will be gov- 
erned bythe same rules as the maiu estate and 
Consequently, it is not necessary to take over formal 
charge inrespect of each individual property whick 
is subsequently, acquired or otherwise becomes part 
of the estate. Pat MANJHLEY Nawas v. Ram. Nuwaz 
Gayasat Ram, 12 P. L, T. 293; A I. R 1932 Pat. 1R8; 
10 Pat 554 385 
Blhar and Orissa Prevention of Food Adultera- 

tion Act (Il of 1919), s. 3 (2)—Sale of goods in 

unopened and duly labelled tins. odtained from 
reputed whole-sale dealer—Conviction, legality of. 

Where a person obtains goods from a reputed 
wholesale dealer and sells them in unopened tins 
duly labelled in the condition in which they are 
received, he is not liable to be punished under the 
Bihar and Orissa Prevention of Food Adulteration 
Act unless thereis reason to believe that he did not 
believe goods to be genuine, The dealer is not bound 
tomake some experiment to iest the quality of the 
goods, Pat BrANJIVAN v. Eupsror, 32 Cr, L. J. 741; 
Ind. Rul. (1931) Pat. 221; 12 P. L. T. 470; A. I. Re 
1931 Pat. 337 (1x 1931 Cr. Cas. 785 (1) 541 
Blhar and Orissa Stamp Manual, rr. 16, 17,18. 

See Courr Fers Act, 1870, ss. 27, 28 §32 
Bombay District Municipal Act (II of 1901), s. 

142—Unwholesome food—Liability of commission 

agent—Delegation of power to decide whether 
article should be destroyed or not to Health Officer, 
legality of. 
' Section 142, Bombay District -Municipal Act, 
gives protection to mere bailees and not to. agents 
who are not mere bailees of goods* entrusted to them 
but may sell or otherwise dispose of the goods 

Under the said section itis for the Magistrate to 
decide whether the article of food should be destroy- 
ed orshould be disposed of; he cannot delegate this 
function tothe Health Officer of the Municipality. 
S HAROHANDMAL DAYALDAS v EMPEROR, A. I R.1931 
Sind 39; 32 Or. L. J. 664; 25 S. L. R 87;(1931) Or. 
Cas. 199 i .. 134 
———-- S. 167—Limitation Act (1X of 1908), s. £9, 

Sch. I, Art. 149—Special ruleas to limitation and 

notice, whether applies to suits by Crown against 

Municipality— Notice of suit, what amounts to. , 

The provision contained ins. 167, Bombay Dis- 


trict Municipal Act, relating to notice and the specia! 
period of limitation laid down therein for suits 
against the Municipalities is binding on the Crown. 

A letter of the Superintendent of Police giving 
intimation to the Municipality that if the Municipal- 
ity did not accept his view, he would have to ap- 
proach the authorities who were competent to sanc- 
tion legal proceedings against the Municipality,is nota 
notice of suit within the meaning of s. 167, Bombay. 
District Municipal Act. - 

Where injury is caused toa horse by falling into a 
Municipal manhole which had not been properly 
fenced, the cause of action for a suit for damages 
against the Municipality arises on the date when 
the injury is caused and not on the date when the 
Municipality refuses to pay compensation; and under 
8.167, Bombay District Municipal Act, a suit against 
the Municipality must be instituted within 6 months of 
the date on which the injury was caused. S SEORETARY 
or STATE v. MUNIGIPALITY of KARAOHI, A. I. R. 1931 
Sind 55; Ind Rul. (1931) Sind 53 181 
Bombay Hereditary Offices Act (ill of 1874), 

$3.15, 73—Commutation of watan with consent of 

holder—Enquiry under s 78, whether. necessary— 

Bombay Revenue Jurisdiction Act (X of 1876), 

whether ultra vires 

The Bombay Revenue Jurisdiction Act, 1876, is not 
ultra vires of the Indian Legislature. 
| An inquiry would ordinarily be necessary when 
an individual holder of the watan wishes to effect 
a commutation under s. 15, Bombay Hereditary 
Offices Act, but where the Government have adopted a 
general policy of commutation of kulkarni watang there 
is no necessity of anenquiry or investigation after the 
consent of the holder of the watan. B DATTATRAYA 
Waman RAJGURU v SEORETARY oF STATE, 33 Bom, L. R. 
239; A.I.R 1931 Bom 212 - . 664 
Bombay Land Revenue Code (V of 1879), s. 83 

.—Bombay Regulation XVI of 1827—Watan land 
_ in Satara District—Long possession before intro- 
. duction of Regulation—Presumption of permanent 

tenancy. 
| ‘Where the defendants were in occupation of certain 
watan lands in the Satara District as tenants for many 
years before 1863, when Regulation XVI of 1827 which 
rendered such lands inalienable was extended to 
that District : 

Held, that there was a statutory presumption under 
s. 83, Bombay Land Revenue Code, that they were 
permanent tenants. ` 

Quere:—Whether the presumption under s. 83 does 
or does not apply to watan lands. B Govinp VITHU 
Mati v. VITHAL Laxman DESHPANDE, A. I. R. 1931 Bom. 
191; 33 Bom. L, R, 210; Ind. Rul. (1931) Bom. 290 A 

; ; 66 
Bombay Regulation (XVI of 1827). See Bomsay 

Lanp ReveNuE Oone, 1879, s 83 466 
Bombay Revenue Jurisdiction Act (X of 1876), 

whether ultrg vires. See BOMBAY HEREDITARY 

Orrices Act, 1874, ss. 15, 73 s = 664 
Bombay Watan Act (V of 1886), s. 2—Widow's 
_ share -Existence of daughter, effectof.  - 

Where a Muhammadan watandar dies leaving behind 
him awidow, adaughterand a paternal uncle, the 
daughter who is postponed under Act V of 1886, in 
the order of succession tothe paternal uncle, is 
practically excluded from inheritance and the inherit- 
ance will have to be divided between the widow and 
the paternal uncle in_the proportion of one-fourth 
and three-fourths. The rule of Muhammadan Law 
that if the widew has a child, her share is reduced to 


One-elgQlO UVES UOLUPply IN SUCI a Gass. D ANINANI 
MAHMULAL PATILYV. ABASAHEB M{RASABEB PATIL, 33 lom. 
L R.469; A.I R. 1931 Bom. 268; Ind. Rul. (1931) 


Bom. 316; 55 B. 401 892 
Burden of proof. 
See CONTRAST ACT, 1872, s. 178 723 
See PROVINCIAL INSOLVENOY Act, 1920, s. 53 767 
See-Specrrto RELIEF Act, 1877, s. 27 289 


Burma Co-operative Societies Act (VI of 1922), 
ss. 47, 49—Order of Liquidator in respect of time- 
barred debt due by member—Suit to set aside order, 

` maintainability of, 

So longas the Liquidator acted or purported to 
act under s. 47 of the Burma Co-operative Societies 
Act, his acts cannot be challenged in a Gourt of law 
merely on the ground that he ignored the law of 
limitation. 

Section 47, cl. 2 (b), of the Burma Co-opera- 
tion Societies Act, confines the powers of the 
Liquidator to a determinationof debts payable or con- 
tributions tobemade or remaining to be made by 
the members or past members only,so that, unless 
the debtor is alsoa member, the Liquidator will 
have no jurisdiction whatever to act unders. 47, and, 
if he isa member, he certainly has, jurisdiction to 
act under s 47. R Maune Ba Lat v. LIQUIDATOR, 
KEMMENDINE THATA CO-OPERATIVE Socizty, 8 R. 981; A. 
I. R. 1931 Rang. 72; Ind Rul. (1931) Rang. 119 55 
Burmese Buddhist Law—Inheritance contem- 

poraneous marriages- -Children by one wife, whether 

entitled to inherit to property of other wife. 

Under the Burmese Buddhist Law when a husband 
has two wives livingat the same time in two entire- 
ly separate establishments, the children by tbe one 
wife are not entitled to share in the property of the 


other wife. R Ma Nrv. Ma Suwe Pu,8 R.590; A.I. 
R 1931 Rang. 67; Ind. Rul. (1931) Rang 114 50 
Calcutta Municipal Act(IIl of 1923), s. 205, 


. applicability of, to Howrah 

Section 205 of the Calcutta Municipal Act does not 
apply to Howrah. C HARI Papa Roy CHOWDHURY v. 
CHAIRMAN oF THE MuNIOIPAL COMMISSIONER oF HOWRAH, 
Ind. Rul. (1931) Cal. 509; A. I. R.1931 Oal, 481 861 
s. 478 (29)—Bye-law (5)—Tenant allowing 

offensive matter to aecumulate—Landlord, whether 

can be convicted under s. 478 (29) Bye-law (5)— 

‘Allow’, meaning of. 

A person cannot be said to have allowed athing 
to be done which it is not in his power to prevent. 
Therefore, where land is let to a tenant and such 
tenant allows offensive matter to accumulate on the 
land, the landlord cannot be convicted unders 478 
(29) Bye-law (5) of the Calcutta Municipal Act. C 
NANDA Lat Roy v CORPORATION OF CALCUTTA, 34 0, W. 
N. 931; 58 O 204 at p.2U6; 53 C L. J.65at p. (7; 32 
Or. L. J. 680; A. I. R. 1931 Cal. 337 (1,; Ind. Rul. 
(1931) Cal. 448; (1931) Cr. Cas 401 (1) 272 
c. P. Municipalities Act (Il of 1922),s 176 (2) 

(1) —Judge deciding election dispute, whether persona 

designata—J udicial Commissioner's Court's power to 

revise orders f 

“A Judge decidingan election dispute under the 
rules made under s 176(2) (4, O.P. Municipalities 
Act, acts as a Civil Court and not as a persona 
designata and the Judicial Commissioner's Cout has 
jurisdiction to revise orders passed by Subordinate 
Judges of the First Olass on Municipal election 
petitions. 

Per Jackson, A.J. C.—Under s. 52-B (2), Govern- 
ment of India Act, the validity of rules made under 
g. 176 (2) (i), O, P. Municipalities Act, cannot be 





questioned onthe ground that such rules do not 
relate to, a transferred subject and to question the 
rules as- invalid for any part of the purpose for 
which they are framed is as much prohibited by s. 
52-B, sub-s. (2), as to question them as wholly invalid. 
N NILKANTHRAO v, JaGnats, A. I. R.1937 Nag. 82 (2); 
27 N. L. R: 6t; Ind. Rul. (1931) Nag. 88 424 
Chota Nagpur Encumbered Estates Act (VI of 
- 1876), 88. 12, 12-A. See QIvIL Procepure CODE, 

1908, 8 47 ; 533 
Chota Nagpur Tenancy Act VI of 1908), s. 72. 

See BENGAL Rent ACT, 1859 390 
———— 5. 84—Bengal Tenancy Act (VIII of 1885), s. 

108-B— Entry in Record of Rights of rent-free tenure 

—Land within regularly assessed estate—Pre- 

sumption, whether -rebutted.-- e: 

Where land lying with the limits of a regularly as- 
sessed estate or mahal -is claimed asrent free and it 
is recorded in- the Record of Rights as rent free the 
onusis on the landlord to prove that the entry is 
wrong. The entry in the Record of Rights is not re- 
butted by the mere fact that the land is situated -with- 
in the zemindari. ae 

If it is established that the only evidence where- 
on anentry in ‘the Record of Rights-has been made by 
the Settlement Officer does not support his conclu- 
sion, that is the strongest possible proof that the entry- 
is incorrect. The aggrieved party is not limited to a 
particular mode of proof, he can prove aliunde that 
the entry in factis incorrect. Pat Lacsuman LAL 
PATHAK v. KAMAKSHYA NARAYAN SINGH, Ind. Rul. (1931) 
Pat, 228; A. I. R. 1931 Pat: 224 i 788 
———$. 84 (3). See ZEMINDARI 325 
Civil Procedure Code (Act Vof 1908), s. 2— 

‘Decree’, meaning of --Court, power of, to pass more 

than one preliminary: or final decree. . 

There is nothing illegalin passing more than one 
final decree. ": : : E 

No conclusive reference as tothe preliminary or 
final character of a decree can be drawn from the 
mere circumstance that the: Court failed to provide 
for any further hearing The language of the decree 
has to be looked into in each case. M Rama NATHAN 
Cuetty v. ALaGappa CHETTY, 53 M. 378; A. I. R. 1930 
Mad. 528; 59 M. L. J. 102;-32 L. W, 329; ‘Ind, Rul 
(1931)-Mad. 496 > $ 160, 
~——— s88 2 (2), 115, 0. |, r. 10 (2)—Order striking 

off party from plaint, whether amounts to decree— 

Appeal, competency of. 

An order striking out ‘the name of a party 
is not necessarily a decree. Where the 
plaintiff had-impleaded a-person merely upon the 
ground of convenience and the plaint discloses no 
cause ofaction against him andtbe plaintiff has 
claimed no relief against him, the order ofthe Court 
directing the removal of the name of such a defend- 
ant does not operate as a decree, for, it hasnot the 
effect of an adjudication, and the: integrity of the 
original claim remains unbroken. Where, however, 
a causs of action against a defendant has been speci- 
fically pleaded anda distinct relief has been claimed 
against him theorder directing the removal of his 
name fromthe array of parties isin substance, 
although not inform,:a decree; because the effect of 
the ordér is the refusal to grant the | reliefto the 
plaintiff which he had prayed for against him h 

Where a suit for damages for malicious prosecution 
was instituted against the complainant and the 
Magistrate before whom the complaint was lodged, on 
the allegation that the complaint was filed at the 
Magistrate's instigation and the: Oourt, holding that 





. 
the Magistrate had not instigated or connived at the 
prosecution made an order under O. Ir. 10(2), Civil 
Procedure Code, thatthe name of the Magistrate be 
struck off the plaint and that the plaintiff do pay hia 
costs : ` 

Held, that tke order was in substance a decree as 
defined in the Code of Civil Procedure and appealable 
as such and no revision lay under s. 115, Civil ` Proce- 
dure Code. A SHAIR ALI v. JAGMOHAN Ram, (1931) A. Is, 
J.181; Ind. Rul. (1931) All. 388: A. I. R. 1931 All. 
333 (2) ` 548 

ss. 10, 151— Suit for possession by ‘purchaser 

—Sale held invalid—Appeal—Second ` suit against 

seller for return of purchase-money—A pplication 

for stay of second suit pending appeal —Procedure 

to be followed—-Applicability of s. 10. 

The plaintiff instituted suit for possession of prop- 
erty which he alleged he had purchased from ong 
of the defendants by meansof asale-deed The plea 
of the defendants was that the vendor had no titlé 
to sellthe land. The suit was dismissed and the 
plaintiff appealed to the High Court. Inthe mean- 
time he filed a suit against his vendor for return of 
the money paid by him for the purchase of the prop- 
erty. The defendant applied for stay of the suit 
till the decision of the appeal by the High’Court : 

Held, (1) that though s. 10, Civil Procedure Code, 
was not applicable to the case, it was necessary to 
safeguard the interests of the defendant in case the 
suit was decreed against him and the appeal was sub- 
sequently accepted by the High Court; 

(2) that under the circumstances the proper proce- 
dure was to make an order under s. 151, Civil Prece- 
dure Oode, that the Court might proceed with the 
trial of the second suit but should not pronounce 
judgment on the merits till the decision of the appeal. 
L Amnao SINGH v. BEHARI LaL, A. I. R. 1930 Lah. 527; 
Ind. Rul. (1931) Lah. 369 - 97 
—— 8. 11—Compromjse by some defendanis—De- 

cree on terms of compromise against ex parte defend- 

ants—Validity of decree—Jurisdiction of Court— 

Res judicata. - NET 

A suit for foreclosure was instituted against the 
members of a Hindu family. The major member 
who was nota party to the mortgage remained ex 
parte. The case was compromised by’ the minor 
members with the leave ofthe Court and a decree was 
passed against all the defendants in termsof the 
compromise. Some ofthe defendants instituted a 
fresh suit for possession of their share in the family 
ignoring the compromise decree : 

Held, that assuming that the Court acted errone- 
ously In passing a decreé against the et parte major 
member interms of the compromise, there was no 
want of jurisdiction andthedecree was binding on 
the major memberas he had not taken the proper 
course to have it set aside. A JAIRAJ SINGH v. Mus- 
TAPATI Regum, (1931) A. L. J. 301; Ind. Rul. (1931) All. 
446; A. I. R. 1931 All. 425 e 878 
——— 8.11—Cross-suits—Appeal from one decree 

alone—Kes judicata—Tests. : 

Where there are two decrees arising, out of two 
suits heard together and raising the same questions 
and only one of such decrees is appealed against, 
the Appellate Court can proceed with ‘the hearing of 
the appeal if there is nothing prejudicial tothe ep- 
pellant in the decree from which no appeal is pie- 
ferred which is not raised and cannot be set right: 
ifthe appeal which has been preferred succeeds. 
The ultimate rights of the parties in such a case must 
be adjusted “nd regulated according to the final 
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decision of thelast Court of Appeal. A MOHAMMAD 
Bagar v. NAMWAR SINGA, Ind. Rul. (1931) All. 423 

679 

—-—— S85. 11; Expl. IV, 21—Deeree by Court having 

no territorial jurisdiction—Validity—Omission to 

raise plea of want of jurisdiction—Effect—Res 
judicata—S. 21, Civil. Procedure Code, scope of. 


Where a decree is passed by a Court which has no. 


jurisdiction, without considering the question whether 
or not it has jurisdiction, it cannot be conelusive bet- 
ween‘ the parties under s. 11 of the Code of Civil Pro- 
cedure. Section 1], Expl. IV ofthe Code of 
Civil Procedure can have no application to such a 
case, 

Where a decree has been passed bya Court having 
no territorial jurisdiction over the matter in contro- 
versy, the plaintifi is entitled to maintain an inde- 
pendent suit for its avoidance. Section 21 : is 
not in terms applicable to sucha case 
does not provide against the question of jurisdic- 
tion being agitated by means ofan independent suit. 
Nor does the principle underlying that section 
apply to such a case. A RAGHUBIR Saran v. Horr Lat, 
(1931) A. L. J. 240; Ind. Rul. (1931) AN. 360; A.I. R. 
1931 All. 454 . 248 
——— 8°11, O. XXI, r. 16—Transfer of decree— 

Omission to serve notice on judgment-debtor— 


| Validity of proceedings—Omission of legal repre-, 


. sentative to raise objection that no notice had been 
served—Res judicata. 
It is an indispensable condition of jurisdiction under 


O. XXI, r. 16, Civil Procedure Code, that the first. 
proviso of that rule, relating to notice should be com-, 
plied with and non compliance with the said proviso , 


not only renders void the proceedings in which the 
failure occurred but also all subsequent proceedings 
dependent upon them, : 
Failure of the legalrepresentative of the judgment- 
debtor to object to execution onthe ground that no 
notice under O. XXI, r. 16, had been served on the 
deceased judgment-debtor, cannot operate as res 
judicata, ina subsequent application if the-legal re- 
pressntative had no knowledge at that time that no 
notice had been served on the deceased. M ABDUL 
SAMAD SAHEB v., KAMARUDDIN SAHEB, (1930, M. W. N. 
1187; A. I. R. 1931 Mad. 192; Ind, Rul. (1931) Mad. 507 
171 


-—— 85, 11, 96, 0. XLI, r., 23—Res judicata— 


Cross suits—Omission to appeal from one decree— 

Appeal from other, competency of—Incidental find- 
_ tngs—‘Directly in issue’—Mutuality of estoppel. 

Where two separate suits areinstituted by thesame 


parties against.each other and they are tried to- 
* gether as cross-suits, and one of the parties prefers 


an appeal from the decision in which he is defendant 
and not from the other suit instituted by him, the 
decision in the latter suit does not operate as res 
judicata in the hearing of the appeal. 

Estoppel is mutual. 

A judgment is conclusive on the matters which are 
directly.in issue and not those which are brought 
incidently during the trial and a fact cannot be in 
issue directly when the judgment can be correct whe- 
ther the fact exists or not, 

The rule that a judgment or decree is not conclu- 
sive.ofanything not required to support it is nota 
mere rule of construction but an unyielding restric- 
tion ofthe power of the parties and of the Gourt. GC 
Mano Moran Das v, Firm SHIB Onanpra Sana, 34 O.W, 
N 839; A. I. R. 1931 Oal. 353; Ind Rul. (1931) Cal. 450 

562 
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——— ss 16 (d), 21, Sch. Il, para. 20—Applica- 
tion to file award creating charge over immoveable 
properly —Jurisdiction of Court— Want of territorial 
jurisdiction—-Validity of decree—S. 16 id), scope 


of. 

Under para. 20, Sch. II, Civil Procedure Code, an 
application to file an award made without the in- 
tervention of the Court should be made tọ the Court 
having jurisdiction over the subject-matter of the 
award, and not over. the subject matter of the refer- 
ence. Therefore, a Courthasno jurisdiction to file 
award which creates a charge over immoveable prop- 
erty situate outside its jurisdiction. The question 
whether the charge over immoveable property was 
or was not the subject-matter ‘of the reference is not 
material in considering whether the Court has juris- 
diction to entertain the application. 

The words ‘any other right to or interest inimmove- 
able property’ ins. 16 (d), Civil Procedure Code, in- 
clude a charge on immovenble-property. i 

Sections 16 to 20, Civil Procedure Code, contain a 
direction to the suitor and not to the Court, and do 
not purport to deal with the inherent or general 
jurisdiction of a particular Court or purport to deprive 
any such Court of its jurisdiction in the event of 
their non-compliance, Section 21 of the Code makes 
it abundantly clear that a non-compliance with these 
provisions is in no way fatal to the jurisdiction of 
the Oourt, and does not render the decree passed by 
a Court of competent jurisdiction a mere nullity so 
as to empower the executing Court to refuse to execute 


Although it is sometimes difficult to draw a line 
between absence of inherent jurisdiction of a Court 
to try a particular dispute ‘and the defect or irregular- 
ity in the procedure of a Court of competent jurisdic- 
tion, the twostand on different footings. In the 
former case no amount of consent or waiver can confer 
jurisdiction upon a Court to deal with the dispute 
asa Court. Inthe latter case the defect or irregulari- 
ty of procedure may in certain cases be cured by con- 
sentor even by waiver. S DAKUMAT, RANooMAL v. 
KHAJUMAL PARCMAL, A. I. R. 1931 Sind 47; Ind Rul, 
(1931) Sind 54; 25 S. L. R,204 182 

ss. 16 to 20—Suit for partition relating to, 
moveables and immoveables—Immoveables outside 
jurisdiction of Court—Jurisdiction of Court io try 
suit. 

Where property, in respect of which a partition 
suit is brought, consists of both -moveables andim- 
moveables, the immoveable property being outside the 
jurisdiction of the Court and the moveable within 
the jurisdiction, the Court may grant relief so far as 
the moveable property is concerned, but it has no juris- 
diction to deal with the immoveable property. 

Sections 16to 19, Civil Procedure Code, are in a. 
way exceptions tos 20 and suits other than those 
mentioned in ss 16 to 19 must be instituted in the 
Court where either the defendants reside or cause of 
action arises. S Assanpas PANJANDAS v. Kopanpas 
Pawsampas, A. I. R. 1931 Sind 50; Ind. Rul. (1931) Sind 
58; 25S L. R 275 : ; 186 

s. 20—Debtor and creditor—Duty of debtor 
to seek creditor—Suit at creditor's place of residence 

—Jurisdiction of Court—Question of jurisdiction, 

raised by Court suo motu atlast stage —Revision— 

Interference—-Civil Procedure Code (Act V of 1908), 

s. 115. 

Where it-cannot be said that payment was agreed 
or intended to be madeat a particular place, the 
common law rule applies that the debtor must seek’ 
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the creditor and pay him there, and, therefore, in 
sich a case the creditor can maintain a suit at the 
place where he resides. 2 h 
Where the patties went to trial on the merits 
and after the evidence of the parties had been 
recorded and arguments heard, ths issue as to 
want of territorial -jurisdiction was rasied by the 
Gourt suo motu and the plaint was erroneously and un- 
necessarily returned for presentation to another case. 
` Held, that there was aproper case for interference 
im revision. L-FazaL Din v. Guuram Mustara, Ind 
Rul (1931) Lah. 431 303 





s 21. 
See Orvi Procepure Cope, 1908, s 1], ExPL. Mig 
< See OIvIL PROGEDURE Cope, 1908, s. 16 (D) 182 


———— s. 21—Want of territorial jurisdiction—No 
failure of justice—Interferenice inappeal. 
- Section 21, Civil Procedure Code, forbids any Ap- 
pellate or Revisional Court to allow anobjection as 
to the place of suing unless there has been a conse- 
quent failure of justice. L SULEMAN v, GULAS Ral, A. 
1. R.1931 Lah. 142; 32 P.L. R. 50; Ind Rul. (1931) 
Lah 40£ j 276 
s. 21, O. XLI, r. 2—Objection as to place of 
- suing cannot be allowed in appeal unless failure of 
justice has been caused—Objection erroneously allow- 
ed—Interference in: second appeal—A ppetl—New 
plea—Point of law. 

Under s.21, Civil Procedure Code, an Appellate 
-Court hasno power to allow an objection as to the 
place of suing unless there has been a consequent 
failure of justice. f 

` The ground that the lower Appellate Oourt erred in 
allowing such an objection as there had been no 
proof of failure of justice is a point of law which 
may be taken in second appeal under the provisions 
-of O. XLI, rz 2, Givil Procedure Code, even though 
it avas not specifically set forth in the memorandum 
of appeal. A MANGNI Ram-SHRO Ram v. JAGAR NATH, 
Ind Rul. (1931) All. 411; A I. R 1931 All. 556 603 
> s. 35, O. XXXIV, r. 5 — Mortgage suit—Costs 

-—-Power of Court to grant personal decree for costs 

- against party who is not mortgagor. i 
-Though as between mortgagees and mortgagors in 
amortgage decree, no separate order making the 
. defendant-mortgagors. personally liable for the costs 
can be passed, yet it is not illegal to award a per- 
sonal decree for costs against a party tothe suit who 
ja not himself the mortgagor. M RAMAKRISHNA AYYAR 
D. RAGHUNATHA Ayyar, A I. R. 1931 Mad. 272; 33 L. W. 
$63: Ind. Rul. (1931; Mad 427 151 
s. 35-A—Dismissal for default of ap- 
: pearance, whether amounts to “abandonment —Costs 
“to be compensatory, not penal. — h : 
On. the date of hearing of a suit neither the plaint- 











if nor his Pleader appeared in spite of the Oourt’s - 


warning that the suit would be dismissed if they did 
Apt appear: Another Counsel appeared and asked for 
adjournment to enable the plaintiff to obtain a 
transfer, but the prayer was refused and the case was 
dismissed for default under O. IX, r. 8, Civil Pro- 
cedure Code, and an order for compensatory costs 
under s.35-A, Civil Procedure Code, was passed: 

` Held, that the conduct of the plaintiff amounted to 
‘abandoning’ the suit within the meaning of s. 35-A, 
Oivil Procedure Code, and the Court had jurisdiction 
to pass-the order. f 5 
"Hosts to be awarded under s. 3) A are compensatory 
and not penal. L MUGHAL JAN v. SHAUKAT ALI BEG, 
Ind Rul (1931) Lak 473; A, | R, 1931 Lah 509 377 


ne 
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-—— $s. 39, 73, O. XXI, r.11—Rateable distribu 
tion—A pplication claiming distribution of asset 
without prayer for attachment, whether application 
‘for execution'— Power of Court to „decide whether 
decree is collusive. 

When an application for rateable distribution is 
made afteranattachment has already taken place 
the attachment really enures for the benefit of all 
claimants and is as effective asif it had been brought 
about separately by each of them provided, of course, 
they had before the assets were realised applied for 
execution of their decrees In such ‘cases it is quite 
sufficient for them toaskthat the sale should take 
place and the sale-proceeds distributed amongst them 
proportionately and the mere fact that a decree- 
holder had omitted in his application for execution 
to ask for the attachment of the property afresh would 
not justify the Court in holding that he had not ap- 
plied for execution of the decree within the meaning 
of s. 73, Civil Procedure Code. 

The Court to which a decree is transferred for 
rateable distribution of assetsis not competent to 
enquire whether the decree is collusive or not. A 
Deoraso KUER v. JADUNANDAN Rat, (1930) A.L. J. 1552; 
A.I. R. 1931 All. 92; Ind. Rul. (1931) All. 356; 53 A.125 


244 
—— 5, 42—E fect of. - 

The expression the Court which passed the decree, 
in s. 42, Civil Procedure Code, does not include with- 
in its ambit the Court to which the decree is trans- 
ferred for execution. 

Section 42, Civil Procedure Code, does not purport 
to confer powers on the Court to which a decree is 
transferred of dealing with each and every subsidiary 
application filed after the passing of a decree. All 
that this section provides is that the transferee Court 
shall “in executing such decree” exercise the powers 
of the Court which passed the decree and this limits 
the exercise of such powers to execution proceedings. 
S Firm or SHIVOHANDRA SURAJMAL V. Firm or KHIVAL 
Das Horcuanp, Ind Rul (1931) Sind 72; A.I. R. 1931 
Sind 82 : 712 
—— 8. 47,0. XXI,r. 32—Decree for specific 

performance of contract of sale—Power of Court to 

grant possession of property in execution. 

Where a decree is passed for specitic performance 
of a contract of sale, the Court executing the decree ` 
has power to grant delivery of possession of the prop- 
erty to the decree-holder. Even if there is an omis- 
sion in the plaint or in the decree about possession, 
the executing Court is not debarred from granting 
the plaintiff possession of the property. Pat ATAL 
Beuary AOHARYA v. BARADA Prasad Banersi, A. I. R. 


1931 Pat. 179; Ind. Rul. (1931) Pat 209; 12 P.L T. , 


636 529 
—_———. ss. 47, 60, O XXI, r. 92—Chota Nagpur 
Encumbered Estates Act (VI of 1876),ss. 12, 12-A~ 
Property released from management, whether can be 
sold in execution without Commisgioner's sanction 
—Application to set aside sale of such property, 
whether falls within s. 47, Civil Procedure Code— 

Appeal, competency of. 

An order deciding an application to set aside a sale 
in execution sale on the ground of irregularity in 
publishing and conducting the sale and on the ground 
that the properties were not liable to be attached 
and sold under the provisions of the Ohota Nagpur 
Encumbered Estates Act falls within the purview 
of s. 47, Civil Procedure Code, and is appealable. 

Under s. 12-A, Chota Nagpur Encumbered Estates 
Act, read with s. 60, Civil Procedure Code, property 
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released from management under s. 12 of the former 
Act cannot be sold without the sanction of the 
Commissioner in execution of a money-decree against 
the proprietor. Pat Rau Dass v, BHAGWAT NARAIN 
Sina, A. I.R 1931 Pat. 97; Ind. Rul. (1931) Pat. 213; 
12 P. L. T. 505 533 
——— 85, 47, 72 (2)—Attachment of decree— 

‘Order of Civil Court for temporary alienation—Ap- 

peal, competency of —S. 72 (2), scope of. 

‘An order ofa Senior Subordinate Judge refusing 
to sell land attachedin execution of a decree and 
authorising its temporary alienation though madeon 
the report of a Collector, is appealable to the Dis- 
trict Judge under s.47, Civil Procedure Code, It is 
only when the Collector isauthorized to provide for 
the satisfaction of the decree that he assumes judi- 
cial functions under s 72 (2) read with s. 71, Civil 
Procedure Code, andbecomes responsible for the 
further proceedings. 

. Once the Civil Court has decided to authorize the 
Collector to provide for the satisfaction of the decree 
all proceedings thereafter are to be taken by the 
Collector and the Civil Court becomes functus officio. 
L Lassa Ram v Munsut Ram, A.J. R, 1931 Lah. 141; 32 
PUL. R. 69; Ind. Rul. (1931) Lah 402 274 

$ 48—Decree against joint family—Ap- 
plication by some members for insolvency—Applica- 
tion for execution dismissed—Dismissal, whether 

‘amounts to stay of execution—Application more 

than 12 years after decree—Limitation. 

A obtained a decreein 1907 against a joint Hindu 
family consisting of B and his song, C and D and his 
grandsons Æ and F. An application for execution was 
made in 1910, butit was consigned to the record 
room in 1912 on the ground that the decree-holder 
was absent and an application had been pre- 
sented by Band C for being declared insolvents. 
The last application for execution was presented 
in 1928 and it was urged on behalf of the decree- 
holder that the order dated 17th August, 1912, which 
was made on thefirst application for execution was 
tantamount to an injunction for stay of execution 
within the meaning of s. 15, Limitation Act, and that, 
therefore, the application of 1928, was within 


time: 

Held, that the order dated 17th August, 1912, was 
really an order for dismissal of the application for 
execution in default of the decree-holder and not an 
order for stay of execution and the last application 
was time-barred. 

‘An application for insolvency by some of the 
members ofa joint Hindu family does not ipso facto 
result in the insolvency ofall the members of the 
family. L Asa Nann v. BISHAN Sinan, A I. R. 1931 
Lah. 125 345 
——_— s. 48, O. XXII, r. 12—Erecution proceed- 

ings—Death of judgment-debtor—F'resh application, 

whether necessary —Substitution of legal representa- 
tive, legality of—Application for substitution more 
than 12 years after decree, maintainability of. 

‘The decree-holder is entitled, when his judgment- 
debtor dies in the course of execution proceedings, 
to bring on record the judgment-debtor's legal re- 
presentative in the execution proceedings already 
initiated. It isnot necessary to present a new execu- 
tion petition. Therefore, where an application for 
execution is duly filed within 12 years of the date of 
the decree and the judgment-debtor dies during the 
pendency of the application, his legal representative 
can be brought on the record even after the expiry 
of 12 years from the date of the decree. Section 48 
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of the Civil Procedure Code, which bars fresi appli- 
cations for exccution made more than 12 years from 
the date of the decree, is not applicable tosuch a 
case. 

Section 48 of the Civil Procedure Code would apply 
only when a fresh execution petition has to be 
filed, and not when an execution application is made 
in a pending execution petition. M VENKATALAKSHM- 
AMMA 7, GARIKIPATI SESHAGIRI Rao, 33 DL. W. 359; (1931) 
M. W.N 48; A I R 1931 Mad. 30%; 69 M L,J,628: 
Ind, Rul (1931) Mad, 562 610 


s. 50, whether applies to civil death—‘Dies’, 
meaning of. 

The word ‘dies’ in s. 50, Civil Procedure Code, is 
used in itsnatural sense and .does notinelude civil 
death, eg, by becoming asanyasi. A Mapxo Rao v. 
Gur Naraty, (1931) A. 1. J 263; Ind. Rul. (1931) All. 








406; A. I. R. 1931 All. 306 598 
s. 60. See Civit PRoOCGEDURE Cope, 1908, a. 

47 533 
s. 60, O. XXI, r. 94—Ezxecution sele— 
Interest of judgment-debtor continues till con- 


firmation—-Attachment after sale but before con- 

Firmation—Sale set aside underO. XXI, r 89— 

Attaching creditor's rights. 

Even after auction-sale of property but before the 
confirmation of the sale, judgment-debtor retains in- 
terest in the property which can be attached or sold. 

A judgment-debtor's property was sold in execution. 
Before the confirmation of the sale, another creditor 
attached it before judgment. After this attachment 
the judgment-debtor sold it to a third person and 
got thesale set aside by a deposit under O XXI, r. 
89, Civil Procedure Code : 

Held, that the second purchaser did not get any 
valid title as against the claims of the attaching 
creditor. M JNUGANTI VENKATA Mapuava_ Rao v. 
GARAPATI NARAYANAMURTY, Ind. Rul (1931) Mad. 478; 
A. I R.1931 Mad. 511; 34 L. W 53L 14 


s. 66 (e), O XXI, r. 90—Proclamation of 
sale—O mission to state value of properties, whether 
material irregularity. 

When the Court considers it material that the 
purchaser knew its own or the decree-holder's or the 
judgment-debtor'’s value of the property in- 
tended to be sold, the same must be stated 
fairly and accurately. But itcannot be laid down 
that omission to state the value of the properties to 
be sold, when all other particulars have been given 
is a material irregularity within the meaning of O. 
XXI, r. 90, Civil Procedure Code in all cases. C DAULAT 
Buva v. RawisA Banu, 35 O W., N.T ; Ind. Rul, 
(1931) Oal 501; A. I.R (1931) Cal. 490; 58 0.813; 53 
O.L. J. 575 853 
———s 72 \2). See Ovit PRocgepure Cope, 1908, 

s 47 274 
s. 73. See CIVIL Procepure Copr, 1908, s 39 

244 

s. 89,0 XXIII, r. 3—Arbitration Act (IX of 
1899)—Agreement by parties to suit to refer to 
arbitration—Power of Court to confirm award by 
-deeree—Arbitration Act, applicability of—Inherent 
power of Court 
Where parties toa suit engage in arbitration with- 

out an order ofthe Court the award in that arbitra- 

tion can be confirmed in the terms of a decree. 

The words‘any other law for the time being in 
force’ in s. 89, Civil Procedure Code, refer only to 
O. XXIII, r. 3 of the Code. 

In O. XXII, r. 3, Civil Procedure Code, the wordg 
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by any lawful agreement or compromise’ 
arbitration proceedings. 

Quite apart from O. XXIII, r.3, Civil Procedure 
Oode, the Court had an inherent power to confirm any 
reasonable agreement between the parties appearing 
before it. 

Per Cunliffe, J. (Carr, J. contra)—The Arbitration 
Act deals only with arbitrations initialed by agree- 
ment between parties who are not in litigation before 
the Courts. R Langer SERANG v, CHanper BHAN 
SauKUL, A. I. R. 1931 Rang 58; Ind. Rul, (1931) 
Rang. 121; 9 R. 39 57 
————-S 92—Scheme - Provision for removal of 

‘trustee on application—V alidity. 

Tf a clause provides for the removal of a trustee 
on..an application that clause is invalid for it goes 
right across the” provisions of s.92. In order to 
remove a trusteea suit hasto be filed with the 
sanction of the Advocate-General N ABDUR RAHMAN 
Kaan v KOLSUMBI, A. I R. 1931 Nag. 82 (1); Ind. Rul: 
(1931) Nag. 87 423 
———s, 92—Suit for declaration that certain 

“preperty is charitable trust property and for 

injunction restraining pujari of temple from 

alienating such property, whether falls within s 92, 

“A’suitfora declaration that certain property is 
charitable -trust property and for an injunction 
against the defendant, the pujariof the temple, against 
alienating the same, is governed by 8 92 as the reliefs 
for removal of a trustee ‘contemplating a breach and 


include 


for grant of injunction to prevent the breach are sub- ` 


stantially the same. 

Section 92, Civil’ Procedure Code, is not Jimited 
to cases where the trust is admitted. Where a 
breach of a public charitable or religious trust is al- 


legėd and the relief is one of those contemplated ` 


in that section, s. 92 applies. S MULCHAND BassaRMAL 
v: Devrarr, Ind. Rul. (1931) Sind 49; A. J. R: 1931 
Sind 87 177 
——8. 96. See Orvin Proogpure Cone, 1208, s 11 
: ya ; ws 562 
———S. 96,0. XLVI], r. 4--Decree modified in 

review—Appeal from original decree, competency of 

—Effect of reyiew on original decree. 

Ifan application for review is successful to how- 
ever ‘slight an extent it may be, the modified decree 
is the final decree for the purposes of an appeal and 
the fact that no decree was drawn up or that a decree 
was drawn uptothe extent of the modification does 
not affect the question. Consequently, an appeal 
against a decree anterior to review, filed pending the 
review, without any appeal from the amended decree, 
is not competent, C ADITYA Kumar v. ABINASH 

JHANDRa, 310. W. N. 1002; A. I. R.1931 Gal. 323; 
Ind. Rul. (1931) Cal. 434 258 
———- 8. 100 —Second appeal—Appeal heard 
without jurisdiction—Second appeal, competency of. 

A second appeal lies where the decision of the lower 
Appellate Oourt is attacked on the ground that it had 
no jurisdiction to hear the appeal. L Nacar MAL v 
Krewan LAL, A.I. R. 1931 Lah. 95; 32 P., L. R. 293 (1) 

Ie 141 
———-s.100—Second appeal—Finding based on 

- conjectures—Interference.. 

- A finding of fact which is based on conjectures 
rather than on circumstantial evidence can be set 
aside on second appeal.. L Banwari Lan v. BHaa Mat, 
AnI. R. 1931 Lah. 213; 12 Lah. L. J. 
(1931) Lah 429 
- s. 100—Second 
Interference, 


< 301 
appeal—Finding of fact— 





“INDIAN CASES, 


107; Ind. Rul.- 


. [1931 
e 
Civil Procedure Code—1908—contd. i 

A Court of second appeal is not competent to en- 
tertain any question as to the soundness of a finding 
of fact by the lower Court, When thereis evidence 
to be considered, the decision of the Court of first 
appeal, however unsatisfactory it might be, if examin- 
ed, must stand fina). 4 

Further, a second appeal would not lie because some 
portion of the evidence might be contained ina docu- 
ment or documents and the first Appellate Court has 
made a mistake as to its meaning. 

The question whether afact has been proved when 
evidence for and against has been properly admitted 
is necessarily a pure question of fact though the 
proper legal effect of a proved fact is a question of 
law. O SHEO SHANKAR BHARTI v. BHora RAM, 8 O. W. 
N. 152; A. I R. 1931 Oudh 142; L. R. 12 A. (O) 94; 15 
R. D. 112 i 395 
———— 8.100—Second appeal—‘Legal inference’ 

from proved facts, meaning of—Finding that 

transfer is genuine, whether finding of fact. 

The decision of a question of fact based on a considera- 
tion of the facts proved and admitted cannot bə said 
to bea decision regarding the legal effect of facts 
proved and admitted and cannot be interfered with 
in second appeal 

A finding that a transfer was a genuine one and 
was not made with.intent to defeat or delay other 
creditors is a findingof fact and nota matter of legal 
inference from proved facts. N CHINTAMANRAO v. 
Virnat, 27 N. L. R. 8; A.I. R 1931 Nag. 67 662 
—s.100, O. XLI, r. 27—Refusal to admit 

additional evidence in appeal—Discretion—No 

ground for second appeal. rane 

A party toan appeal is not entitled to produce 
additional evidence in appeal as of right but the 
Court may in its discretion admit additional evidence. 
Where the Gourt has exercised this discretion and 
refused to admit additional evidence it cannot be 
said that a substantial error or defect in procedure 
has taken place which affords a ground. for second 
appeal. L THAMAN SINGH v. JIWAN SINGH, Ind Rul. 
(1931) Lah, 388; A. I. R. 1931 Lah. 508 228 
—s, 105, 0. XLIII, r. 1— Review- -Appeal from 

revised decree—Power of Appellate Court to, set 

aside order granting review—'A ffecting the decision 
of the case,’ meaning of. 

In hearing an appeal from the revised decree passed 
after the granting of a review, the Appellate Court 
has no power to revise the order granting review. 

The granting of a review is not a proceeding ‘affect- 
ing the decision of the case within the meaning of s. 
105, Civil Procedure Code, but only a proceeding 
which ensures a trialon the merits. A Burana v. 
SHANKER Lat, Ind. Rul. (193I) All. 374; A. I. R.1931 
All. 329 . 518 





8.115. : ; 
See Civin PRrocEDURE Copr, 1908, s. 2 (2) 548 
See O1vit PRoOEDURE Cops, 1908, s. 20. 303 
See Crim INaL PROCEDURE Cong, 1898, s. 439. 216 


s. 115 
The High Court may interfere in revision to prev- - 
ent multiplicity of proceedings. M INUGANTI VENKATA 
Mapuava V. GARAPATI NARAYANAMURTY, Ind. Rul, (1931) . 
Mad. 478; A. I. R. 1931 Mad. 511; 34 IL; W. 531 14 
——- 8.115— Revision in cases under Dekkhan, 
Agriculturists’ Relief Act—Dekkhan Agriculturists’ 
Relief Act(XVII of 1879), ss. 2, 538—‘Agriculturists”, 
definition of—‘ Ordinarily”, meaning of— 
Milkmaid also engaged in agricultural labour, 
whether agriculturist. 
The word ‘ordinarily’ in s,2,Dekkhan Agricultuy- 
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iss’ Relief Act, does not mean solely or in the main. 
It only means regularly and habitually, not casually, 
whorner it be for a larger ora smaller’ portion of the 

ay. è - ` 
Therefore, a woman who has lands ofher own and 
ordinarily engages herself in agricultural labour either 
in Her own lands or in those of her brothers is not 
taken out of the definition of “agriculturist’ by reason 
of the factthat sheis alsoamilkmaid The fact that 
the number of hoursshe engages personally in agri- 
cultural labour varies and is sometimes very small 
and that the income from the sale of milk exceeds her 
income from the lands arenot material to the ques- 
tion ` 

The High Court is reluctant to interfere in cases 
under the Dekkan Agriculturists’ Relief Act where 
the revisional powers of the District Judge suffice. 
B Samoo BALA JAMBHALEE v. NARAYANSHASTRI, 33 Bom. 
L. R. 476; Ind. Rul, (1931) Bom. 319; A. I. R. 1931 
Bom. 284;55 B. 411 895 

$,115—Revision—Interlocutory orders—Order 
impounding document. 

An order impounding a document may be consider- 
ed as aninterlocutory order. 

High Oourt will interfere in revision on inter- 
locutory orders,from which no appeal lies if irreparable 
damage would be caused by refusal by the High 
Court to interfere at that stage. R Ma Tuin Zav. K. 
K.. R. M.: Veera Karar, Ind. Rul. (1931) Rang. 135: A. 
I. R. 1931 Rang. 193 (2) 503 
-s, 115, O. XXI, r. 9O—Sale for arrears of 
rent—Order setting aside sale—Appeal, competency 

of—Appeal allowed without jurisdiction—Revision 

—Interference—Substantial justice 

Where the trial Court wrongly entertained and 
allowed an application to set aside a sale under O. 
XXI, r. 90, Civil Procedure Code, andthe Appellate 
Court allowed an appeal against the order and it was 
contended inrevision that no appeal lies from an 
order setting aside a sale under s. 173, Bengal Ten- 
ancy Act, and the Appellate Court had, therefore, no 
power to interfere : 

‘Held, that even upon the view that the Appellate 
Court acted outside the scope of its jurisdiction in 
allowing the appeal and reversing the decision of the 
Munsif, the cagé’ was not one in which:the discretion 
under s. 115, Civil Procedure Code, should be ezer- 
cised in favour of the petitioner, asit would not be 
right tomake an order which will have the effect of 
re-establishing the decision of the Munsif which quite 
clearly ought not to have been made. C Kurr BARU 
BIBI Vv. JITENDRA NaTH Roy, 35C W.N. 3]; Ind. Rul. 
(1931) Cal 449; A. I. R.1931 Cal 425 561 
——— $.135— Exemption from arrest of party 

going to attend Court—Conditions. 

In ordert1 obtain exemption under s. 135, Civil 
Procedure Code, the. party must first satisfy the Court, 
ordinarily by statements made on affidavit, that his 
attendance in thg Court or tribunal is bona fide in 
relation tothe matter pending before that Court or 
tribunal ; secondly, that the Courtor tribunal which 
he attendshas jurisdiction in the matter pending 
before it, or the party believes in good faith that it 
bas such jurisdiction ; and thirdly, that he should be 
exempt from arrest during such period as is reason- 
ably required in going to the tribunal from his ordi- 
nary place of residence, in attending that tribunal 
and in returning from it to the ordinary place of resi- 
dence whence he came. Such place of residence may 
be within the jurisdiction of the Court before which 
the matteris pending or outside the jurisdiction. 
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What period is reasonable isa question of fact to be 
determined bythe Court in each .case, and no hard 
and fast rule can be Jaiddown as to the extent or 


. duration of the privilege. Further, theexemption is 


forfeited ifin going to or in returning from the 
Court, there is an unnecessary orexcessive deviation 
sufficient in the opinion of the Court to forfeit the 
privilege. No party or witness can claim to return to 
his ordinary place of residence by any route he likes. 
B KEDARNATH SHRRSINGHDAS v. NOMANBHAI Koorsan 
Hoosrin, A. I, R. 1931 Bom. 175; 33 Bom. L. R. 44: 
Ind. Rul. (1931) Bom. 291; 55 B. 612 467 
——— s. 144—Decreé ` reversed on appeal— 

Restitution—Interest on costs, whether can be 

allowed. 

An appellant is entitled to interest on costs paid 
by him tothe respondent under a décree which is 
afterwards reversed on appeal and which have to be 
refunded to the appellant by way of restitution., M 
THoppal VENKATARAMA AYYAR V A. GOovVINDARAJALU 
Ayyar, 33 L. W. 618; Ind. Rul (1931) Mad. 592; A.T. 
R. 1931 Mad. 561 (1); 61 M. L. J. 34 ' 832 
—8.145—Surety for self—S.. 145, applicability 

uf—Security bond ineffective for wantof registra- 

tion— Personal covenant, enforceability of. 

Wherea security bond contains a personal covenant 
to pay, this covenant pan be enforced even if the bond 
purports to create a charge over immoveable property 
but is ineffective in this respect for want of registra- 
tion i 

Section 145, Civil Procedure Cede, is applicable to 
a person who is surety for himself just as much as to 
one whois surety for some one else R MAUNG San 
Bwin v Mauna SHWE Kin, A. I. R. 1931 Rang, €5 (1); 
Ind. Rul. (1931) Rang 132 | 500 
—— s$ 149—Presemplion  .suit—Appeal for 

reduction of amount—Insufficient stamps— Dismissal 

of appeal in toto, legality of. È - 

The trial Court passed a decree for pre-emption on 
payment of Rs.7,600. The plaintiffs appealed alleg- 
ing that the real price was only Rs. 1,760. Court-fee 
was paid on Rs 1,200 only: 

Held, that the District Judge acted wrongly in 
dismissing the appeal in toto as.the appeal could be 
heard and the amount could be reduced to the extent 
of Rs, 1,200 L Smam MOHAMMAD V. SHAH MOHAMMAD, 
A. 1. R 1931 Lah. 237; 32 P, L. R. 129;-Jad. Rul. (1931) 








- Lah. 429 . 297 
s,151. 5 

See APPEAL 282 

See Crvit Procepure Cope, 1908, 5.10 97 


——— 8.151 -Order obtained by misrepresentation 
of facts—Inherent power to vucate—New case, 
setting up of. 

Where a party has obtained an order on a mis- 
representation of facts he cannot be allowed to take 
advantage of his own wrong. The Court has. in- 
herent jurisdiction to vacate such order. 

Itis not open to a litigant to attempt to hood. 
wink the Court by suppressing facts and then to ask 
that he should be allowed to alter the case S$ 
Sopra THAKURDAS V BULOHAND TEJBHANDAS, Ind, Rul. 
(1931) Sind 77; A. I. R. 1931 Sind 111 717 
—-——-8.152—Wrong description of property in 

mortgage-deed—Mistake copiedin plaint and decree 

—Power of Court to amend decree. 

There is nothing which limits the power of the 
Court unders 152, Civil Procedure Code, to correct- 
ing errors, mistakes and omissions, which arise in the 
guit, Nothing prevents the Court from doing justice 


inan appropriate case where such mistakes arose by 
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reason of copying an erroneous document into the 


plaint. A suit for rectification of the instrument and. 


decree is not the only remedy, an application for re- 
view may be appropriate but‘that is no obstacle under 
s. 152to an application | P 

Therefore, where a wrong descrijtien «f the mort- 
gaged property is given through misiabe or madvert- 
ance in amortgage-deed and’ it is copied in the 
plaint and decree based on the mortgage, it is open 
to the plaintiff to apply under s..1 2 tohave the 
description corrected. ‘M YERRAMILLI SATYANARAYANA 
Rao v. KANDUKURI PURNAYYA, A I. R. 1931 Mad, 260; 





Ind. Rul. (1931) Mad 470 | 6 
0.1, r.10 (2). See C1vin Procepure CODE, 
1908, 5 2 (2) 548 


O. I, r 10 (2)—Madras High Court (Original 

Side) Rules, O. XXXI, r. 5—Partition suit—Family 

_ in possession of funds belonging to temple- Power 
of Court to implead worshippers as parties, | 
he right of a stranger to prefer a claim under O. 
XXXI; r. 5 ofthe Original Side Rules of the Madras 
High Court depends on whether or not the Court has 
directed notice tobe’ given to all persons having 
_claims and whether in‘fact such notice has been given. 

A preliminary decree for partition of the’proper- 
ties ofa joint Hindu family was passed and a Com-. 
missioner. was appointed to take accounts. The 
family was in possession of certain funds admitted- 
ly belonging to a temple and some of the worshippers 
and the manager ofthe temple-applied to be made 
parties to the suit : 

Held, thatthe application fell within O.1I,r 10 (2), 
Civil Procedure Code, and the Court had power to 
add.the applicants as parties to completely settle all 
the questions involved in the suit, though there was 
no dispute between .themembers of the family with 
regard to this trust fund. M RAMASWANI CHETTIAR v. 
P.M..A VÊLLAYAPPA OHETTIAR, 60 M. L. J. 229; A. IR. 
1931 Mad. 357; Ind. Rul. (1931) Mad. 543; 33 L, W. 
734 See ; ._ 648 

O. V; r. 20—Substituted - service—Discretion 
. of trial Court—Interference in appeal. 

The advisability of effecting, service by substitut- 
ed service is a matter primarily forthe trial Court 
and, if it is satisfied on the matters set out in O. V, 
r. 20, Civil Procedure Code, it®sHould order substituted 
service which is as effectual as if service was made 
personally. An Appellate Court has no power to go 
into the question whether substituted service ought 
to have been ordered unless the trial Court has made 
some error of law or has not obeyed the provisions 
of the Jaw. All that the Appellate Court can see 
is whether the summons was issued according to 
law. L Hans RAJ 6 Naran Sinas, A. I. R. 1931 Lah. 

“118; 31 P. L. R. 10C6 344 
| O. VI, r.17—Amendment of plaint—Fresh 
cause of action—Power: to amend—Necessity of 

fresh Court-fee--Court Fees Act (VII of 1870), 

8. 17. 

Tf a plaintiff wants the privilege of a fresh cause 
of action, he must’ pay a fresh Court-fee. 

A plaintiff’ cannot be allowed to amend the plaint 
by tacking on to a suit a cause of action which is 
foreign to the'causeof actionon which thatsuit is 
brought. If the new cause of action is barred by. 
limitation, to escape that bar by tacking is to offend 
a principlé which the Courts have invariably, main- 
tained. If the new cause of action is not time-barred, 
such. tacking isa fraudon.the revenue, since the 
only apparént reason for nòt bringing a second suit 

-is to save the Court-fee. M Peruu Reppiar v., 
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2 
OHIDAMBARA REDDIAR, (1931) M. W. N 390; Ind. Rul. 
(1931) Mad. 465: A. 1. R. 1931 Mad, 553 ; 1 
————0. VI, r 17 -- Memorandum of appeal—Wrong 
description of appellant—Misnomer—Amendment. 
An appeal in a land acquisition case was filed in 


the name of ‘the Karachi Municipality (the Special ` 


Land Acquisition Officer, Karachi,’ though it was 
filed under the instructions and on behalf of the 
Government by the Government Pleader. When the 
appeal came up for hearing, the respondent took the 
objection that the appeal was incompetent as the 


Municipality had no right to appeal. An application ' 


was made for changing the name of the appellant into 
‘The Secretary of. State in Council:’ 


Held, that the.case was merely oneof misnomer and - 


the Court had power to allow the amendment and 
proceed with the appeal. S KARAOHI MUNICIPALITY 4. 
Narainpas H MIRCHANDANI, 24 S. L. R. 478; A. I. R. 
-1931 Sind 63; Ind. Rul. (1931) Sind 78 0 718 
3 O VIII, r. 1.. See ADMISSIONS 206 


—-——0. VIll,r. 10, O. XLII, r..1 (b)— Order ` 


refusing to strike off pleading for failure to give 
particulars, whether appealable. ) 
Under O. XLIII, r.:1 (b), Civil Procedure Code, an 
appeal lies only from an order pronouncing judgment 
against a party under O VIII, r. 10, Civil Procedure 
Code. Noappeal lies under the -said rule-from an 
order holding that the particulars: supplied by a party 
are sufficient and rejecting an application by the 


opposite party forstriking off his pleadings L JAGAT - 


Sinau v. Daya KISHRN KAUL, A, I K.-1931-Lah, 77; 31 
P. L-R. 946 , 129 
O.1X,r. 7—Setting aside ex parte decree— 
Discretion of Court—Duty of Court to be liberal. 
Order IX, r. 7, Civil Procedure Code, allows a dis- 
cretion to the Court either to grant or refuse an ap- 
plication forsetting aside an ex parte decree, - But 
the Oourt should be liberal in interpreting the pro- 
visions of this rule and should -not take a stringent 
.view of the defendants’ previous absence if he ‘wishes 
to defend the suitand have the ex parte proceedings 
-against him set aside.” O SHANKAR BAKHSH SINGH v, 
MAHESHWAR Daya, 8 O. W. N. 80; A. I.-R. 1931. Oudh 
159; Ind. Rul. (1931) Oudh 207 Ja 447 
—-—-—OFXIN, r. 10-- Documentary evidence—-Mere 
summoning of record by Court does not ‘dispense 
with proof—Procedure to be followed, 1 
The mere summoning by the Court of a record 
containing a document relied on by a party will nòt 
absolve that party fromthe duty of placing that 
document by formaladmission or proof upon the 
record of the trial for which it is required as evidence, 
The correct procedure for the party 
. document notin his possession but of which a copy 
can be got by him is to ‘produce the copy. If the 


copy isadmutted by the opposite party the original - 


need not be produced. Jf it isnot admitted or if it, 


is still necessary to produce the eriginal for techni- - 


cal proof, then the party must make an application 
in strictaccordance with 7. 10, O. XIII, Civil Pro- 
cedure Code, specifying the documents required. 
Applications for summoning records of a case or the 
file of a suit should be rejected unless the affidavit 
satisfies the Court that copies of the specified doct- 
ments cannot be produced without unreasonable 
delay or expense or that the production of the origin- 
als isnecessary L Maya DHARI Y CHUNI LAL-PANNA 
Lat, A. I. R.1931 Lah. 119; 31 P. L. R. 926; 12 Lah. L. 
- J. 290; Ind. Rul. (1931) Lah. 470 | 374 
‘——— 0, XVII, r. 18— Local inspection, object and 


relying on Ge - 
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value  of—Judgment based solelyon result of 

inspection, validity of. 

Dictum.—Jifidges, both of Courtsof first instance 
and Courts of Appeal, who have to appreciate evi- 
denge and understand its bearing properly,are en- 
titled, in proper cases, to make local inspections with 
a view not only to save time with reference to the 
arguments inthe case but also to enable them to 
follow intelligently and understand the evidence in 
the case. But atthe same time itis not opento a 
Oourt either of first instance or of appeal to base the 
Oourt's findings of factsolely on the resultof ils 
local inspection, nor without giving opportunities to 
the parties to let in counter evidence and explain 
what ia recorded as the result of the inspection, M 
Mossorpat Couxcit; CALICUT v PALARKAL VELAYUDHA 
Menon, 3L L. W 206; Ind Rul (1930) Mad 603; 31 

-Cr 1), J. 639; 58 M.L. J. 193- A. I.R. 1930 Mad. 430: 
(1939) M W. N 172; 53M. 508; 3 Mad. Cr. Cas. 90; 
(1930) Or. Cas 335 (1) 139 
~~O XX, r. 6—Consent decree—Form—Decree 

must show that itis basedon consent. 

Where a decree, or any partof a decree, is passed 
by consent of parties it should always so appear on 
the face of the decreé when drawn u p. P C ZAHIR-UL- 
Sarp-Atvi v LACHHMI Narayan, 35 G W. N. 612; A. 
L R.1931 P. © 107; Ind. Rul. (1931) P. O. 124; 60 M. 
L. J. 648:14 N. L.J 71: 33 L W. 723: 27 NLL R. 
139; 33 Bom. L. R. 925; (1931) M. W. N. 748 316 
——-——O. XXI, r. 2—Agreement involving partial 

satisfaction of decree, whether adjustment. 

Where a decree is satisfied in part by a deposit in 
Oourt under a subsequent agreement between the 
parties, such an agreementis an adjustmentof the 
decree within the meaning of O, AXI, r. 2, Civil 
Procedure Code. 

Quere.— Whether an agreement which does not 
result in the satisfaction of thedecree in partor as 
a whole amounts to adjustment. S Horcuann Tora- 
RAM v PREMCHAND, A. |. R. 1931 Sind 42; Ind. Rul. 





(1931) Sind 70; 25 S. L, R, 279 710 
— O. XXI, r. 11. See Cry, Proognore , Cope, 
1908, s. 39 244 





—0, XXI, rr. 15,50 (2)—Partnership—Decree 
in favourof firm—Right of some partners to execute 
on behalf of all-=Transfer of decree against firm 
~—Executing Court's power to give leave for execution 
against partner. 3 
The Court to which a decree against a firm has been 

sent for execution has power to give leave under O. 
XXI, r 50 (2), Civil Procedure Code, for ‘executing 
the decree against a particular person asa partner. 

A decree passed in the name of a firm is a decree 
passed jointly in favour of all the partners and some 
of the partners can take out execution for the benefit 
ofall the partners under O XXI, r. 15, Civil Pro- 
cedure Code. L ABDUL HAMID v. DHANPAT Mat- 
Diwan Ouanh, A. I. R. 1931 Lah. 507 (2); Ind. Rul. 
(1931) Lah.472 376 
———— 9. XXI, r. 16. See CIVIL PROCEDURE CODE, 

1808, s 11 171 
——~—O. XXI, r. 16—Application by transferee of 

decree for execution—Plea of bonami transfer— 

Bringing transferee on record, effect of. > 

An execution sale was set aside and the executing 
Court, in the presence ‘of the judgment-debtor’s 
Pleader,ordered that the name of a person who claimed 
to be a transferee of the decree be brought on the re- 
cord and that he should apply for execution on the 
same day. The transferee applied for execution a few 
days later, and the judgment-debtor contended thet he 
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was only abenamidar of another judgment-debtor : 
Held, that the fact that the transferee's name had 
been brought on the record did not preclude the exe- 
cuting Court from deciding whether the transferee 
was only a benamidar as alleged by the judgment- 
debtor. L SURJAN v. Teea BAHADUR Sınan, Ind. Rul, 
(1931) Lah. 389; A I R. 1931 Lah 545 229 
———~O XXI, r. 22~Adsence of notice under O, 
XXI, r. 22—Validity of sale—Judgment-debtor 
. appearing and objecting on notice under 0. AKI, r. 
66 before sale, effect of 
Where a notice under O, XX I, r. 22, Civil Proce- 
dure Gode, has not been issued and the party whois 


-entitled to notice does not in substance get notice and 


is not given or dces not take an opportunity to object 
tothe execution of the decree, the sale which follows 
will be without jurisdiction in the sense that, even 
ifthe sale is toa stranger, the sale will not be 
binding or valid. But where the parties have been 
‘litigating actively with each other upon the question 
whether an execution should Proceed and how it 
should proceed on a notice under 0, XXI, r. 66, it 
would not be open to the jJudgment-debtors to 
object to the jurisdiction of the Court because they 
have not gota formal notice under Q. XXI, r. 22. Č 
Cuanpra Nara Baconi v, NABADWIP CHANDRA DUTT, 35 
C. W. N. 9; 53 0. L. J. 329; Ind. Rul. (1931) Cal. 494; 
A I R. 1931 Cal 476 ` 702 
———-O XXI, r. 32. See Orvin Procepurr Cong, 

1808, s. 47 529 
———— 0. XXI, r. 35—Deeree for khas possession~— 

Decree-holder obtaining symbolical possession— 

Subsequent application for khas possession, com- 

petency of. . 

Where a decree-hol der, having obtained a decrees 
for khas possession, executed that decree in the first 
instance by obtaining symbolical possession only, 
with some ulterior object of his own,and thereafter 
as a second instalment asked for khas possession: 

Held, that such a course was not permissible under 
the law, though if the decres-holder had objected to 
his getting only symbolical possession instead of 
khas possession, he would have been perfectly within 
his rights in coming before the executing Court a 
second time to have his remedy. © JAGDISH Naty Ror 
v NAFAR CHANDRA PABAMANIK, 35 C. „W. N. 12; Ind, 
Rul. (1931) Oal 490; A. I. R. 1931 Cal “497 698 
———O XXI, r. 40--Provincial Insolvency Act (V 

of 1920}, 3. 81—A pplication for adjudication— 

Ad interim Receiver—Application for arrest by 

another decree-holder, competency of. 

A decree-holder applied for the adjudication of 
the judgment-debtor as an insolvent and an ad 
interim Receiver was appointed who took possession 
of the debtor's property. Another decree-holder 
applied forthe arrest of the judgment-debtor. The 
judgment-debtor put in an application pointing out 
the above facts and stating that the circumstances 
showed that hecould not pay the amount of the 
decree, seeing that all his property was in the hands 
of the Official Receiver. Instead, however, of passing 
orders on this petition the executing Court recorded 
an order to the effectthat it was possible for the 
judgment-debtor to obtain a protection order from 
the Insolvency Court and thus he saw no reason why 
ie judgment-debtor should not be sent to the Civil 

ail: 


Held, that the protection orders could be granted 
only after adjudication, and under the circumstances 
the executing Court should haye given the benefit of 
O. XXI, r. 40 to the judgment-debtor, L Tara CHAND 
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v. JawAHAR MAL, A. I. R. 1931 Lah. 121; 32 P. L.R. 
311; Ind. Rul. (1931) Lah 443 208 
O XX), r. 50 (2). See CIVIL PROCEDURE 
Cop, 1908, O XXI, R. 19 376 
——— 0O. XXI, r. 50 (2)—Award filed in Ccurt— 

Transjer for execution —Proper Court to grant leare 

for executing award against alleel pariner— 

Powers of Courts to which decree is transferred. for 

execution—O. „XXI; r. 50, whether applies to 

awards. : 

The proper Court to grant leave under O. XXI, r. 
50 (2), Civil Procedure Code, to execute an. award 
filed in Court against an alleged partner of the debtor 
firm, isthe Court in which the award was filed. The 
Courtto which the award has been transferred for 
execution has no power to grant such leave. 

The provisions of O. XXI, r. 50, Civil Procedure 
Code, apply to awards filed under the Arbitration 
Act, in-the same manner to the same extent and 
subject to the same limitations as in the case of an 
ordinary decree passed by'the Court in which the 
award is filed. S Firm or SHIVOHANDRA SURAJMAT V. 
Firm or Sutvaupas HOTORAND, Ind. Rul, (1931) Sind 
72: A. I. R. 1931 Sind 82 712 
———_O XXlI, rr. 62, 63—Attachment—Claim by 

mortgagee—Order allowing claim—Sale subject to 

mortgage—Decree-holder purchaser's right to contest 

validity of mortgage within one year. f 

A person who purchases property in execution of 
his own decree subject to a mortgage lien as declared 
by the Court under O. XXI, r. 62, Civil Procedure 
Code, without, however, acquiescing in the order made 
under that rule in favour of the mortgagee, is en- 
titled to question the validity end bona fides of the 
mortgage within a year ofthe order under O. XXI, 
r. 62. A Kesgo Ram v, OBUNNI SINGH, (1931) A. L. J. 
1; A. I. R.1931 All 139; Ind. Rul. (1931) aAa 

. 1032 h | 
a O.XXI,r 63— Application for execution— 

Attachment—Objection—Case closed by mistake— 

Fresh application for attachment and fresh claim— 

Dismissal—Suit under 0. KAI, 63—Limitation— 

Time, whether runs from date of dismissal of first 

claim or second clatim—Limitation Act (IX of 

1908), Sch. I Art. 11. | > 

An execution case was instituted on “the 9th Octo- 
ber, 1926, for the sale.of certain oil wells which had 
been already under attachment before judgment and 
also for the calling in of the royalties then in the 
custody of certain oil companies, which also had been 
placed under attachment before, judgment. Subse- 
quently,an application for attachment of a house and 
site was made and a claim under O, XXI, r. 58, 
Givil Procedure Code, was presented objecting 
to the attachment On the 25th November, 
1927, the Court while dealing only with the 
matter of the royalties ordered that attachment 
was released with effect from 30th June, 1927, and 
also made a note “ Oase closed”. The application 
under O. XXI, r. 58 was dismissed on 14th February, 
1928. Afterwards, onthe dismissal of an application 
by the decree-holder for sale of the house and site on 
the ground that execution case had closed, he filed an- 
other applicationfor attachment. The objector also 
on his part filed another application for removal of 
attachment and it was dismissed on the 18th Decem- 
ber, 1929. The objector consequently filed a suit on 
the llth April, 1980, under O. XXI, r. 63: 

Held, that the second application was an unneces- 
sary and superfluous one as the order of 25th June, 








could not have the effect in lawof removing the at- ` 
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tachment placed on the houseand site, At any rate it 
should notin the circumstances of the case, be deemed 
to bea fresh application for execution put should be 
regarded merely as an application asking the Court 
to continue the earlier proceedings and for 
the purposes of the suittime begantorun frém 
14th February, 1928, and the suit was time-barred. 

Held, further, that unless a suit is brought as pro- 
vided in O. XXI, r. 64, Civil Procedure Code, the 
party against whom an order under r. 61 or 62 has 
been made cannot assert either as a plaintiff or as a 
defendant in any other suit, or as a party to any other 
proceeding, the right denied to him by the order. R 
Ma Pyaw Gyrv. M. A, S. Lercasranan Onerryar, Ind. 
Rul, (1931) Rang. 151: A.I. R, 1931 Rang, 183 727 
———_—-0,” XXI, r. 63-—Attachment in execution— 

Dismissal of objection by third party—Attachment 

raised—Omission to institute suit under O~- XXI, 

T. 68, effect of—Order, whether binds judgment- 

debtor. 

Ina proceeding under O. XXI, r 58, Civil Pro- 
cedure Code, the contest is really between the decree- 
holder who assertsthat the property is liable to 
attachmentand the claimant who alleges that it is 
notin theactual or constructive possession of the 
judgment-debtor and, therefore, not liable to attach- 
ment and theorder made in such proceedings does 
not affectthe right or title of the judgment-debtor to 
the property. 

Tt is settled law that, where, after an order disal- 
lowing aclaimant’sclaim and directing the attach- 
ment to continue, the attachment ceased within the 
period of one year from the date ofthe order, it is 
not incumbent upon the claimant to institute a suit 
under O. XXI, r. 63, Civil Procedure Code; or to pro- 
secute any such suit if he has already brought it and 
he will not be affected by any of the consequences 
which result fromthe failure ‘toinstitutea suit under 
this rule. The principle is equally applicable to cases 
where the attachment is raised more than a year after 
the date ofthe order on the claim. L Ont SINGH v. 
GUJAR Sinan, A.I. R.1331 Lah. 74; Ind, Rul. (1931) 
Lah. 385 . 225 
——— 0. XXI, r. 63— Limitation Act (IX of 1908), 

Sch. I, Art. 11—Order dismissing claim petition as 

‘not pressed —Whether falls within O.XXI,'r. 68 

—Failure to institute suit within one year, effect of. 

Held, by the Full. Bench.—An order 
passed by the executing Court onan objection 
filed under O. XXI, r. 58, Sch.I, Civil Proce- 
dure Oode, which is not pressed subsequently and 
is, theréfore, dismissed, is an order covered by O. 
XXI, r. 63, Sch. J, Civil Procedure Code, and a suit to 
set aside such an order must be brought within one 
year ofits date under Art. 11 of Sch. Iof the Limita- 
tion Act. 

Per Raza and Srivastava, JJ —Article 11, Limitation 
Act, applies to allordersin claim proceedings whe- 
ther they are passed after full investigation under 
the claim section of the Code orare passed without 
any investigation at all. ` 

When a claim is preferred the usual prayer is that 
the attachment should be raised as the property does 
not belong to thejudgment-debtor but belongs to 
the claimant. On the presentation of such a petition, 
if the order isnot that the property isreleased from 
attachment, it must be taken to be an order "against “ 
the claimant. 

Per Wazir Hasan, C. J.—Rule 63 of O. XXI, Civil 
Procedure Code, should not-be read as an independ- 
ent and isolated rule but as asequel to the precéding 
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rules. O Ran BAHADUR Sinem v. SALIG Ram,7 O. W. 
N.1173; A.I. R. 1931 Oudh 1; Ind. Rul. (1931) Oudh 
183 iz 77 
—~ —O. XXt, r. 63—Suit by unsuccessful claimant 

—Onus of proof. ` 

Ina suit under Ô. XXI, r. 63, Civil Procedure Code, 
the onus lies upon the plaintiff, who had unsuccess- 
fully objected before theexecuting Oourt, to estab- 
lish both consideration and good faith for the trans- 
action: on which he relies. L. JANKI Das v. GULZAR, 32 
P. L. R. 350; Ind, Rul (1931) Lah. 479 . 383 
—O. XXI, rr. 65, 72, 84—Ezecution sale, 





when complete—Acceptance of bid by presiding- 


oficer, whether necessary—Bid of decree-holder— 

Leave to bid—Absence of express order dispensing 

with deposit, effect of. 

Under the rules of the Lahore High Court when 
the officer of the Court or.such other person as the 
Gourt may appoint to conduct a sale as provided in 
r. 65, O. XXI, knocks down the property to the highest 
bidder such person must bə deemed to have been 
declared to be the purchaser of such property and 
the sale isconsequently complete. 

Where permission is accorded underr. 72, 
Civil Procedure Code, to a decree-holder to bid for or 
putchase the property, such permission impliedly 
dispenses with the deposit of the requisite 25 per cent. 
Ths absence ofan express order under sub r. 2,.r. 84 
exempting the decree-holder from the deposit of the 
requisite 25 per cent. of the amountof the purchase- 
money will not make the sale incomplete. L Nur 
Din v. BuLagt Mau-& Sons, A. I. R.1931 Lah. 7s; Ind. 
Rul. (1931) Lah. 387 . 227 
O. XXI, r. 72. See LIMITATION Acr, 1903, Sos. 
I, ART. 182 (5) | 100 
— O. XXI, r. 84. See O1vin PROGEDURE Cops,. 
1908, O. XXI, R. 65 227 
- ). XXI, r. 89. See Civin PROCEDURE OoDgE, 
' 1908, 5.60 ; . 14 
XXI, r. 89—Ezxecution sale by Collector— 

Deposit in Collector's office, whether sufficient 

compliance with O. KAT, r. 89. f 

Ib cannot be laid down as a general proposition 
that money deposited inthe Oollectors office and not 
in the- Civil Uourt cannot under any circumstances 
beconsidered to be a dep sit madein Court within 
the meaning of O. XXI, r. 89, Civil Procedure Code, 

Where a sale in execution was held by the Col- 
lector onthe 20th July, the amount was deposited 
in the treasury on the 3rd August, intimation was 
sent by the Collector's offics to the Civil Oourt on the 
12th August to the effect that the money had been. 
transferred to the.aceount of the Oivil Court, and the 
Civil Court called upon the applicant to make a fur- 
ther paymentand that was also made: ; 

Held, that the proceedings were tantamount to a 


tender made inthe Civil Court and deposit in the 








—_——_——-0. 


———-9,. 





treasury to the account of fhe Civil Court, within 30 

days. A ABDUL WAHID V. Rama KRISHNA, A. I. R.1931 

All, 303; Ind. Rul. (1931) All, 401 596- 
O. XXI, r. 90. 

See Orvib ProcznurE Copr, 1903, s. 66 ie) 853 

See. O1viL PROOEDURE Cops, 1908, s.-115 561 


Limitation. See LIMITATION Act, 1908, TS 
Di 0. XXI, r. 90 (Rangoon) proviso—Provisos 
added to 0. KAT, r. PA by a b ae Court, 
whether ultra vires—Scope of proviso (a). _ 
The provisos: added to O. XXI, r. 90, Civil 
Procedure, Code, by the Rangoon High Court are not 
ultra vires, but are valid rules of procedure. 


131—59 
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Proviso (a) merely gives effect to authoritative ~ 
judicial pronouncements that if a judgment-debtor 
knowing of an irregularity or fraud lies by and 
allows the sale to proceed without objection he will 
be estopped from impeaching the sale on the ground 
of irregularity or fraud though substantial injury 
has been caused. R GENDARAM v. C A. OC. R. M. 
CHETTYAR Figy, Ind. Rul. (1931) Rang. 145; A. I R. 
1931 Rang. 179 721 
———- O XXI, r. 92. See OivıL Procepure CODE, 


1908, s. 47 - 533 
~——_-O. XX], r.94. See Crvin PROCEDURE CODE, | 
1908, s. 60 14° 


O. XXII, r. 2—Parties with common interest— ' 

Appeal by one alone making others pro forma res- 

pondents—Abatemeni—Right to continue appeal, 

whether survives to others. . i 

Where, one of several defendants having a common 
interest appeals making the others pro ` forma re- 
spondents and his legal representatives are not 
brought on the record within the prescribed time on 
his death, the pro forma respondents are not entitled 
to continue the appeal. Order XXII, r. 2, Civil 
Procedure Oode, is not applicable to such a case. 
A Susa Gopinp Rat v, Anan Koer, (1931) A. L. J. 
266; Ind Atul, (1931) All. 445; A. IR, 1931 A'l, 349 5 
To f SER 87 
———O XXII, r. 5—Order dismissing application 

for being added as legal representative, whether 

appealable, 

Noappeal lies from an order under O. KAT, r. 5, Civil 
Procedure Code, dismissing. an application to bo 
brought onthe recordas legal representative of a 
deceased patty, on the ground that ‘the applicant had 
not established his right to represent the estate of 
the deceased. L Pir BAKSH v. Jarru. Ram, A.J. R. 
1931 Lah. 235; Ind. Rul. (1931) Lah, 422 294 
OO, XXII, r. 9—Alienation by widow—Suit 

by réversioner to set aside alienation—Abatement 

—Fresh suit by another reversioner, whether barred 

—0. XXII, scope of—O XXII, v. 9, construction of. 

The abatement of a suit instituted by a reversioner 
to set aside an alienation by the widow does not bara 
fresh suit for the same relief by another reversioner. 
The provisions of O. XXII, r, 9, Civil Procedure Code, 
as to abatement do not apply to such a case, 

Order XXII, Civil Procedure Code, is really con- 
fined tothe question of the continuance of the suit 
by virtue of the devolution of the deccased’s “right to 
sue’ on other persons during the pendency of the 
suit. But there may be cases in which the suit can 
be continued by other persons who have an independ- 
ent right to sue on the same cause of action. 

Order XXII,r. 9, beinga disabling ‘one must be 
strictly construed L Lacnuman v. Bansi Lat, A. I. R. 
1931-Lah. 79 (2); 31 P. L. R.973; Ind. Rul, (1931) Lah, 
370; 12 Lah. 275 | 96 
———— 0O. XXII, r. 12, See OIvIL PROOEDURE CODE, 

1908, s. 48 610 
——-— O. XXIII, r. 1—Appellate Court—Order 

allowing withdrawal of suit with liberty to bring 

fresh suit—Omission to record reasons—Validity of, 
withdrawal, | 

It is essential that an Appellate Court should give 
adequate reasons when granting permission to a 


. plaintiff whose suit has been dismissed, to withdraw 


from such suitorabandon any part of his claim with 
liberty to bring a fresh suit; andan order granting 
permissionto withdraw cannot be upheld where the 
Court grants such permission without applying its 
mind to the question whether any formal defects 
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existed. © ABDUL Sopyan KHAN ~v. SAMASUDDIN 
Aumep, A, I. R. 1931 Oal. 338; 35 O. W. N. 112; Ind. 
Rul. (1931) Cal. 511 863 
—— 0O. XXIII, r. 3. See Orvin PROoCEDURE OODE, 
1908, s. 89 57 
———— 9. XXIII, r. 3—Agreement.to compromise suit 
—Agreement not carried out—Party resiling— 
ae of Court—Decree in terms of petition, legality 
of. 
After a certain amount of evidence had been taken 
the parties intimated to the Court that. they had 
decided to settle the suit on certain terms arid pray- 
ed for adjournment of the case as it was necessary to 
have sometime in order to complete all that was to 
be done according tothe settlement. The case was 
accordingly adjourned. According to the settlement 
the parties were to execute certain kabalas to each 
‘other, On the day to which the case was adjourned 
the parties had not executed the. kabalas and the 
plaintiff put ina petitionsaying that the defendant 
had not done what hehad agreéd to do. Without 
taking any evidence asto who was in fault, the Court 
proceeded to record the compromise petition on the 
asis that there was a complete settlement of the whole 
case : : i 
Held, that without making an enquiry as to whe- 
ther the defendant or the plaintif wS in fault 
the. Court should not have thrust the compromise on 
the plaintiff and the procedure adopted was, therefore, 
entirely wrong. C Harnas Mopak v.. Rampas Mopak, 
34 0. W. N. 1068; A. I. R. 1931 Cal. 205; Ind. Rul. 
(1931) Cal. 433 : 257 
~——— 0O. XXIII, r. 3, Sch. i}, paras. 1,17, 20— 
Reference pending suit without intervention of 
Court—Award, whether compromise— Power of 
Court to pass decree in terms of award—‘Any other. 
Tee eon of. 7 
ecree in terms of the award can be passed under 
O. XXIII, r. 3, Civil Procedure Code, in case where 
the parties to a pending suit have referred their 
differences to arbitration without the intervention -of 
Court andan award has been.madeon the basis of it. 
5 me pe ah law’ in s. 89, Oivil Procedure 
ode, are wide enou to include th isi 
O. XXIII, r. 3 of the Code. Š a pah 
The word “compromise” in legal phraseology fully 
covers a case in which the parties agree to refer their 
disputes to arbitration and to be bound by the award 
of the arbitrators. O Basaoo v. Jagan Nata, 80. W. 
aan A. I. R.1931 Oudh 127; Ind. Rul. (1931) Oudh 
443 
———_ 0. XXXII, r. 7—Suit on behalf of minor— 
Compromise with leave of Court—Sanction whether 
can be questioned. i 
A sanction given by the Oourt for compromising a 
guit on behalf of minors can only be questioned on 
the ground that the Judge had failed to apply his 
mind tothe terms of the compromise. A JAIRAJ 
Sınan -v. MUBTAFAI Beaum, (1931) A. L. .J. 301; Ind. 
Rul. (1931) All. 446; A. I. R. 1931 All. 425 878 
0. XXXIII, rr. 5 (d), 15—Application for 
leave to sue as pauper—Withdrawal—Fresh appli- 
cation, competency of—Dismissal of second appli- 
cation as barred—Revision—Enquiry—Power to go 
into merits of cause of action—‘Refusal’, meaning of. 
, Where an application for leave to sue as a pauper 
is withdrawn and consequently dismissed a subsequ- 
ent application for the same purpose is not barred. If 
the Court holds that such application is barred it acts 
illegally in exercising its jurisdiction and its order 
can be set rightin revision, 
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Where an application is made for leave to sue as a 
pauper the Court has no jurisdiction to go into the 
merits of the cause of action, e. 

‘Refusal’ of an application implies a ‘consideration 
of the application on the merits. R Ma E. Hrayv. 
U. Huai, A. I. R. 1931 Rang. 79 (2); Ind. Rul. (1931) 
Rang. 128 : : 64 
———O. XXXIII, r. 9—Death of pauper plaintiff— 

Heir possessed of sufficient means—Power of Court 

to call upon heir to pay Court-fee. 

Where 4-person.who has been permitted to sue as a 
pauper dies pending the suit and his heir is substitut- 
ed inhis place as the plaintiff the Court has power 
to callupon the latter, if.he is possessed of sufficient 
means, to paythe Court-fee due on the plaint, M 
ARUMUGA Gounpan V. SUBRAMANIA . GOUNDAN, 33 L. W. 
446; (1931) M. W. N. 199; A. I. R. 1931 Mad. 324; Ind. 
Rul (1931) Mad. 588 828 
—--——O. XXXIV, r. 3 (1)—Mortgage-decree—De- 

fendants’ rightto apply for final decree. 

In a mortgage suit where no final decree debarring 
the defendant from the right to redeem the mortgaged 
property has been passed, the defendant is entitled 
to make the: payment and to ask for a final decree 
ordering the plaintiff to deliver up the documents re- 
ferred to in the preliminary decree and algo ordering 
him to re-transfer at the cost of the defendant tho 
mortgaged property as directed in the said decree and 
also ordering him to put the defendant in possession 
ofthe property. O Sant BAKHSH 7 BuAGWANDIN 
Sinan, 8 O. W.N. 142; A I R. 1931 Oudh 121; Ind. 
Rul. (1931) Oudh 195 435. 
~——~--0. XXXIV, 1, 5. See OIVIL PROCEDURE Cops, 

1908, s. 35 151 
—— O, XXXIV, r. 8—Preliminary decree— 

Payment out of Court, whether can be recognised in 

passing final decree, 

After the passing of the preliminary decree in 
amortgage suit, payment of the mortgage money 

made out of Court cannot be recognised. in passing 
the final decree. There is no difference in this respect 
between the decree in a foreclosure suit and the 
decree. in a redemption suit. M ADARI SANYASI v. 
VADDADI MooxaLamma, Ind. Rul.-(1931) Mad. 535; A. I. 
R. 1931 Mad. 592: 54 M. 708 . 487 
———-0O. XXXIV, r. 14—Mortgagee obtaining simple 
money-decree—Right to sell mortgaged property—O. 

XXXIV, r. 1h, scope of.- 

Two-thirds ofa mortgage were redeemed and the 
mortgagee subsequently sued on the basis of the 
mortgage for recovery of the amount remaining due 
on the mortgage and obtained a simple money-decree. 
The- decree contained a provision that the mortgagor 
was entitled to recover possession of the mortgaged 
property which was still in the possession of the 
mortgagee, andthat the mortgagee would have no 
title or concern with the mortgaged property after 
the passing of thedecree. In execution of the decree 
the decree-holder sought-to bring the mortgaged 
property tosaleand the judgment-debtors pleaded 
the bar ofthe provision of O. XXXIV, r. 14, Civil 
Procedure Code : ; 

Held, that O. XXXIV, r.14, had no application to 
the case and the mortgaged property could be 
sold. 

The test applicable to -these cases would con- 
sist of an inquiry whether the mortgage security did 
or did not exist at thetime the simple money-decree 
was obtained. Ifit did exist, the provisions of O. 
XXXIV, r.14, Civil_Procedure Code, must be given 
effect to. If itdid not, then it willbe found possible 
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in certain cases to sellthe mortgaged property in 
execution of the money-decree. A Kuan OHAND v. 
Guasiva, 1931 Æ. L. J. 159; A. 1. R. 1931 All, 350 119 
O. XXXIX, r. 2—Injunction against alienation 

—~Disobedience—Punishment. 

A person who alienates property in contravention 
of an injunction issued by the Court under O. 
XXXIX, Civil Procedure Code,must be punished as 
provided in O. XXXIX, r.2(3) of the said Code, 
No one should be permitted to disobey such orders 
with impunity. L WADHAWA SINGH v. LADHA SINGH, 
A.I. R. 1831 Lah. 201; 12 Lah L.J. 309 343 

O, XL, r. 2—Receivers—Commission—‘Gross 
sale-proceeds', whether include of gross sales— 

“Trade discount” and freight and packing charges 

—-“Proceeds’, meaning of. 

Where in a certain business, the Receivers were 
ordered by the Court to retain five per cent. of the 
‘gross-sale proceeds’ in their hand: 

Held, that they were not entitled to that commis- 
sion on thesum shownas “trade discount” inasmuch 
as “proceeds” mean produce, outcome. or profit and an 
amount never received, viz., the so-called “trade dis- 
count” cannot be a part of proceeds, but they might 
be allowed to retain such commission on fright and 
packing charges. M KABALAMURTAI PILLAI v. 
Supramanra PILLAI, 69M L.J. 332; Ind. Rol. (1931) 
Mad. 55): A.I. R 1931 Mad 500 655 
——— 0O. XLI, r. 2. See Cıvıu PROCEDURE Cops, 

1908, s. 21 : 603 
—— 0. KU, r. 4, effect of. 

Order XLI, r. 4 merely enables one of several 
plaintifis or defendants to appeal from a decree which 
proceeds ona groundcommon tothem all. It does 
not provide thatthe plaintiffs or defendants who.do 
not join with the appellant should bé considered to 
be appellants for any purpose. A Susa Gosrnp Rar 





` v. ANAR Koer, (1931) A. L. J. 266; Ind. Rul. (1931) 
877 


All. 449; A. I. R,1931 All. 349 
——O.XLI,r. 5 See Stamp Act, 1899, Sow. I, 

Art. 40 : 675 
———9. XLI, rr. 22, 33—Respondent’s right to 

support decree on new grounds, 

It isnotopento a respondent to have adjudicated 
by the Appellate Court, rights or causes of action 
which have been decided against him in ‘the trial 
Oourt and in respect of which he has filed no appeal 
or memorandum of objections. 

A contention that a ground on which the lower 
Oourt has decided against the respondent should have 
been decided in his favour and, therefore, the lower 


.Onurt should not have passed the decree under 


@ppealis not aground which supports the decree 
but is one which attacks the decree and, there- 
fore, cannot be urged by the respondent under O, 


a XLI, r. 22, Civil Procedure Code. 


The Appellate Court in a proper case, canallow a 
respondent, who h&s not filed an appeal or a memo- 
randum of objections, to argue that the plaintiff's 


_ suit should be dismissed but this power will not be 


exercised by Court except on sufficient grounds. M 
Ganaama Natick v. VEERAPPA (HetTI, Ind. Rul. (1931) 
Mad 593; A. I. R.1931 Mad. 513 833 
———-0. XLI, r.23. See Orvin Procepure Cops, 
1908, s. 11 562 
O.XLI, r. 23—Practice—Remand for addi- 
tional evidence—Dismissal at subsequent stage, 
legality of-—-Appellate Court—Decision on prelimi- 
nary point calling for additional evidence—Duty to 
decide case on merits as well, 
The mere fact that a Judge of the Appellate Oourt 
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in the firstinstance remanded acase for taking ad- 
ditional evidence cannot deprive him of his jurisdic- 
tion to dismiss the appeal at a later stage if it is 
found to be incompetent, . 

Where the Appellate Court decides a case on a 
preliminary point, and thinks that additional evi- 
dence should in the first instance be takenin the 
ease, the proper course for it is to decide the case 
on merits as well, so as to obviate a remand if the 
decision of the lower Court on the preliminary ques- 
tion of law did not commend itself to the High Oourt. 
C Mano Moman Das v. FIRM SHIB OHANDRA SAHA, 34 
O. W N. 839; A. I. R. 1931 Oal. 853; Ind. Rul. (1931) 
Cal. 450 562 
———O. XLI, r 23, O. XLIII, r.1 (u)—Suit for 

contract—Order dismissing claim on account of 
valid clause for arbitration—Aprellate order setting 
aside order of trial Court, whether order of 
remand—Appeal under O, XLIII, r. 1 (u), com- 
petency of. 

In a suit for accounts the trial Judge decided that 
according to the contract the matter in dispute had 
to be referred to arbitration, and he made an order 
rejecting the claim with costs. The decree, which 
followed upon the judgment, made it clear that it was 
the plaint filed by the plaintiffs which was rejected. 
The plaintiffs preferred anappeal against the order 
of rejection,and the Court of Appeal set aside that 
order onthe ground that it was the duty of the 
defendants to apply tothe Court to stay the suit 
under para.18 ofthe Second Schedule to the Civil 
Procedure Oode. The learned Judge of the Appellate 
Court aleo determined the question of territorial 
jurisdiction in favour of the plaintiffs, and remitted 
the case to the Court of first instance for decision on 
other issues arising between the parties. It was 
urged in appeal that the trial Oourt rejected the 
“claim ” and not the plaint; and that theorder of 
the first Appellate Court should be treated as an 
order setting aside the decision of the Court of first 
instance onapreliminary point and remitting the 
case for afresh decision, and that the order was, 
therefore, appealable under O. XLIII, r.1(u), Civil 
Procedure Code: 

Held, that the order of the first Court was only an 
order rejecting the pldint, that the order of the Ap- 
pellate Court setting aside that order was notan 
order under O. XLI, r. 28, Oivil Procedure Code, and 
no appeal lay under O. XLIII, r.1 (uw). LO. T. S.O. 
A. Bompay v. MALAWA Mat-Suivram Das, Ind. Rul. 
(1931) Lah. 510; 32 P. L. R. 409; A, I. R. 1931 Lah. 


497 750 
————O. XLI, r. 27. See Orvit ProoEDURE CODE, 
1908, s. 100 228 


--—_——O, XLI, r. 33. See OIYIL Procepure CODE, 
1908, O. XLI, R. 22 833 
O. KLIH, r. 1. See Orvin PROCEDURE CoDE, 


1908, s. 105 518 
———O. XLIIl, r.1 (b). See O1vin Procepure Cops, 
1908, O. VIII, R. 10 129 
———o. XLII], r. 1 (U). See CIVIL PROCEDURE 
Cong, 1908, O. XLI, R. 23 750 
————O. XLVII, r. 1. See APPEAL 282 


———- 90. XLVII, r. 1—Review—Discovery of new 
and important matter; 

There was dispute between A and B in regard 
to certain khasra numbers A brought a suit against 
B. The suit was dismissed in appeal and a second 
appeal therefrom wasalso dismissed in November 
1928. Meanwhile B had instituted a suit against 
A for the same property in another Court. This suit 
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also was dismissed in appeal. B preferred a second 
appeal which was dismissed under O. XLI, r. 11 
on the 18th July, 1927, without sending notice to 
A. A subsequently applied for review of the judg- 
ment dismissing his second appeal, alleging that he 
was not aware at the time of the hearing of his 
second appeal that B’s second appeal had been dis- 
missed : 

Held, that the grounds allegedfor review did come 
under the words of that order, “from the discovery of 
new and important matter which by the exercise of 
due diligence was not within his. knowledge or could 
not be produced by him at the time when the decree 
was passed” and the casefell within the purview of 
O. XLVII, r. 1. A PITTAM SINGH v. Hurum SINGH, 
A. I. R. 1930 All. 621; Ind. Rul. (1931) All. 375 519 
——_—-O. XLVI], r.4. See Orvin PROCEDURE CODE, 

1908, s. 96 . 258 
«Soh. ll, paras. 1, 17, 20.. See C1vm Pro- 

OKDUUE Cops, 1808, O. XXIII, x. 3 443 
—— para. 14—Award determining 
` extraneous matters—Remission of award—Discretion 

of Court. 

It is entirely optional with a Court to remit an 
award ifsuchaward has determined any matter not 


referred to arbitration. L ABDULLAH KHAN v. ALI 
Marpan Kuan, A. I. R. 1931 Lah. 215; 12 Lah. L.J. 
314; Ind Rul, (1931) Lah. 431 303 





para. 16 (2)—Decree on award— 

Appeal by person not party to reference, competency 

of—‘Interested party’—Question of fact. 

Under para. 16 (2), Sch. LT, Civil Procedure Code, 
no appeal lies from a decree which is in accordance 
withan award made byan arbitrator and the 
mere fact that the validity ofthe award is impeach- 
ed -by the appellant onthe ground that he was nota 


party to the reference doesnot take the case out of 


the ambit of this rule. 
Under para. 1, Sch. TI, Civil Procedure Code, all 
the parties interested must agree torefer their dis- 


pute to arbitration, but the question whether a party- 


is interested within the meaning of this paragraph 
must be decided on thefacts of each case. L WIRAN 
Watt v. Hira NAND, A, I. R.1931 Lah, 126; 32 P. L. 
R.44;12 Lah. 408 > v“ ms 348 

——-para. 20. See Orv PROCEDURE 

Cong, 1908, s, 16 (d) rod i “182 
Commission Agent. See BOMBAY DISTRICT MUNIOIPAL 

AoT, 1901, 3.142 134 
Companies Act (VII of 1913), s. 87 Appendix A, 

Form 26—Change of director—Fatilure to give 

notice—Conviction under s. 8&7, legality of—Time 

for giving notice. ‘ 

Where one of the directors of a company resigned 
on the 6th February and notice of this resignation and 
of the name of the new director wasgiven to the Regis- 
trar only on the 8th May and the managing director 
and the secretary of the company were convicted under 
s.87, Companies Act, for not giving notice to the 
Registrar in proper time : 

Heid, that inasmuch as no period is prescribed by 
law within which such notice should be given, the 
es could not be convicted under s. 87, Companies 

cts 

The provision found in the foot-note of Form 26, 
Appendix A,of the Companies Act that notice of 
change of directors should be given 30 days from the 
date of occurrence is not mandatory. C Kumup 
OHANDRA NANDI v. EMPEROR, 35 O. W. N. 227; A.I. 
R. 1931 Oal. 265 (1); 32 Or. L. J. 778; Ind. Rul, (1931) 
Cal. 480; 58 O. 882; (1931) Or. Cas, 279 592 
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————~s. 109, proviso (4), See COMPANY 689° 
ss. 207, 215—Voluntary winding-up— 

Power- to stay execution of deerees against 

Company —Diseretion—-General rule—Special 

circumstances. S 

The voluntary: winding-up of a Company does not 
by itself preventa person who holds a money-decree 
against the Company from taking out or continuing 
execution proceedings against it. But the Court has 
a power under s. 215, Companies Act, to stay 
execution proceedings and the invariable practice of 
the Court is to, stay execution proceedings in such 
a case unless there are exceptional reasons for 
exercising its discretion otherwise. x 

The mere fact that the decree-holder had attached 
certain properties of the Company before the Com- 
pany went into liquidation is nota special circum- 
stance justifying a departure from the ordinary rule. 
L Bura Since & Sons Lip, v. PEOPLES’ BANK oF 
NORTHERN INDIA, Ind. Rul. (1933) Lah. 475; A. L R. 
1931 Lah. 589 i 379. 
— —ss. 215, 217 (4)—Voluntary liquidation— - 

Return of final meeting and dissolution— Refusal 

by Registrar to register return—Company, whether 

dissolved after three months—Procedure tobe 
. followed by liquidator. > 

Under s. 217 (4), Companies Act, where the liquida- 
tor of a Companyin voluntary liquidation sends a 
return to the Registrar of the final meeting and dis- 
solution of the Company,and the Registrar registers 
the return, the Company is deemed to be dis- 
solvedonthe expiration of three months from the 
registration of the return. But if the Re: 
gistrar, rightly or wrongly, refuses to register 
the return, ths Company cannot be deemed to 
be dissolved. If the Registrar does not do his 
duty, or the necessary preliminaries, which would 
justify registration have not been observed, and he 
insists on something more being done before he can 
take action, time does not begin torun until he does 
take such action. If the liquidator is not satisfied 
with the decision ‘of the Registrar, or if any--con- 
tributory or creditor is dissatisfied with the conduct 
of the liquidator, either can go to the Court under 
s. 215 and claim that in the exercise of the powers” 
conferred by that section the Court shall -take what- 
ever action may be necessary but-the failure of the 
Registrar to register cannot be treated as equivalent 
to registration. LMr. R. K, L. Saw v. ARMY CANTEEN 
Board (INDIA), Ind. Rul. (1931) Lah. 507; A. I. R. 1931 
Lah. 500 : - 747 
——s. 230—Winding-up—Claim for moving and: 

rent of Government Telephone lines and charge fore 

trunk -calls—Priority—‘Revenue, taxes, cesses and 
rates, meaning of. 

The rent of the Government Telephone lines and 
also the charge for trunk calls are the income of the 
Government, and, therefore, must “be taken to be 
“revenue” within thé meaning of s 230(a) of the 
Companies Act and are payable in priority to 
all other debts ofa Company in liquidation if they 
had become due and payable within 12 months of the 
date of the winding-up order - b 

But aclaim for the cost of moving telephone lines 
being a claim for werk and labour done, cannot come 
within the words“ revenue, taxes, cesses and rates” 
in s. 230, Companies Act, and is not payablein priori- 
ty. A Dera Dun Moussoorr E. T, Co. LTD., In the 
matter of, (1931) A. L. J. 24; A.I. R. 1930 Al. 884; 
Ind. Rul. (1931) All. 428; 53 A. 92 684 
————88. 270, 271—Company consisting of ess 
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than seven members—Winding-up by Court, legality 


of. 

Onder s. 270, Companies Act, the Court has jurisdic- 
tion-ina propèr case to order the winding-up ofa 
partnership, association or Company under s. 271, if 
and only if at the time when the petition for the wind- 
ing-up is présented, it consists of more than seven 


“members and for the purpose of the matter in hand the 


same interpretation should be put upon s. 270, 
Companies Act, 1913, s has consistently been put 
upons. 199, English Companies Act, 1862. -R 
V.E. R.M. Onerrvar Firu v.J. HoRMASII, 8 R. 658; 
A. I, R. 1931 Rang. 77; Ind. Rul, (1931) Rang. 129 
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Company—Debenture—Necessity of registration 
under Registration -Act—Advance on security of 
unregistered debenture—Creditor’s rights over over- 
drafts advanced to customers ‘on security of title- 
‘deeds—Registration Act (XVI of 1908), ss. 17 (b), 49 
(a) and (c)—Transfer ‘of Property Act (IV of 1882),: 
3; 100—Charge “over immoveable property, whether 
faquires registration—Companies Act (VII of 1918), 
s. 109, proviso (4), effect of—Floating charge, 
incidents of. 

The Imperial Bank advanced to the Bengal Nation- 
al Bank acertain sum of money upon the security of `. 
two debentures which purported to: charge the whole 
undertaking, properties, assets and interests, present 
and future, including the uncalled capital, of‘ the 
borrowing Bank for the repayment ofithe loan-with - 
interest. These debentures were duly registered.: 
under the Companies Act with the Registrar of Joint 
Stock Companies, but neither debenture was register-. 
ed tinderthe Registration Act of 1908. The Bengal. 
National Bank suspended payment and the liquidators 
applied for directions as to whether the security held 
by the Imperial Bank extended to,'and was effective 
over, the debts due to the Bengal National Bank from 
customers who had obtained loans or overdrafts ‘upon 
the security of title-deeds-deposited with it : 

Held, that inasmuch as the debentures were not 
registered in accordance with the provisions of the 
Registration Act, 1908, the Imperial Bank was not 
entitled by virtue of the said debentures to any charge 
upon thesums payable to the Bengal National Bank, : 
in respect of advances or upon its security therefor 
in any casein which such advances ‘were, at the date 
on which the charge created by the said debentures - 
ceased to float, secured by the deposit of title-deeds 
and such title-deeds had not at the said date been; 
deposited with the Imperial Bank. 

Per Rankin, C. J—A mere charge on immoveable 
property is a right in immoveable property andis. 
within s. 17, cl. (b) of the Registration Act. 

Clauses (a) and (c) of. s. 49, Registration Act, have 
reference to the fact that certain kinds of transfer of 
immoveables can only be effected by written -instru- 
ments (e. g., sale, mortgage other than mortgage by 
deposit, lease, gift); whereas in other cases, (¢.g., 
partition, surrender, release) the transactionis not 
required to be in writing but, ifit isin writing, the 
instrument is required to be registered. In either 
case the circumstance which subjects the instrument 
to the requirement of registration is that it purports 
or operates to create, declare, assign, limit or ex- 
tinguish a right, title or interest to or in theim- 
movable property. The Registration Act is not to 
be defeated in such a case by a contention to the 
effect thatas no written instrument was necessary: the 
transaction itself is independent of the written in- 
strument which cin be regarded’simply as evidence 
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thereof. Clause (e) makes the instrument inadmissi 
ple ag evidence of the transaction. Unless, there- 
fore, there has in fact been a transaction independent 
of the written instrument, and capable of proof tester 
out the evidence thereof, the right, title or in with- 
in question has not been created, declared, assigned, 
limited or extinguished. Therefore, a debt secured 
upon specific immoveable property while it can with- 
out writing be charged as an interest in land - 
must be charged by a registered instrument if it 
is to be charged by an instrument at all. < 

A floating charge is a present charge though it 
does not finally attach or crystallize upon any specific . 
property until the happening of some event which , 
puts an end to the right of the company to deal with . 
the property in the course of the business. In the 


` absence of a stipulation to qualify the elasticity of 


the floating charge, it leaves the Company at liberty 
to create specific mortgages or charges in priority to 
itself, but it is not uncommon to insert in a debenture - 
words to the effect that the floating charge is not to 
authorize the Company to create any mortgage or 
charge ranking in priority to the debenture 

Jn applying 3.17, Registration Act, to debentures ' 
the requirement of registration must attach to all ' 
specific property capable of identification at the date 
ofexecution of the instrument and as regards 
immoveable property every sort of which the Company 
was at that time possessed, the instrument in the 
absence of registration cannot take effect. It cannot 
be held.that although a specific mortgage of such 
property would require registration a charge given 
upon such property would be exempt from this require- 
ment by reason merely. of the fact that the right 
of the Company to use its.assets in the course of its 
business isa condition of the charge. C IMPERIAL 
Bank oF INDIA v. BENGAL NATIONAL BANK, Lro., 34 O. W. 
N. 605; A. I. R. -1931 Cal. 223; £8 C. 136; 53 O. L J. 
269; Ind, Rul. (1931) Cal;481 689 . 
Consent decree. See Orviz Procepure Cops, 1908, 

O. XX, BR, 6 316 . 
———— Construction. ; 

Where a clause in aconsent decree is not framed . 
in accurate and precise language by some body who . 
knows the value and meaning of the words used, the 
Court must look at the substance of the matter to see 
what construction can reasonably be put upon the 
clause. C Onanpra Natu BAGOHI v. NABADWIP CHANDRA 
Dorr, 35 O W.N. 9: 53 O.L J. 329; Ind. Rul. (1931) 
Cal. 494; A. I. R. 1931 Cal. 476 702 
Contempt of Court—Commenis prejudicial to 

persons under trial—Aspersion on Advocate— 

Absence of substantial prejudice—Interference, 

One form of contempt which the Court always 
watches very narrowly is the contempt that takes the 
form of prejudicing mankind against persons who: 
are on their trial raising an atmosphere of prejudice 
against them by comment which .is addressed -to the 
public at large. , : 

If aspersions are cast upon & particular Advocate's 
party by reason of the fact that the Advocate had 
undertaken to defend certain clients, these aspersions 
have certainly an effect in tending to deter the’ 
‘Advocate from continuing with his duties for his 
clients and, in certain circumstances in embarrassing 
himin the discharge of those duties. : | 

Unlike a Judge, an Advocate is quite entitled to be, 
engaged in politics as much as be likes, and comment. 
upon an Advocate’s political opinions and activities 
would in no way be contempt of Court; but comment 
upon an. Advocate which has reference to the conduct. 
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of hiscases may amount to contempt of Court on 
exactly the same principle that while criticism ofa 
Judge and even of a Judge's judgment in Court is 
permissible, criticism is not permissible if it is made 
ata time andin such circumstances or is of sucha 
character that it tends to interfere with the due 
course of justice. 

The Oourt’s jurisdiction in contempt is not to be 
invoked unlessthereis real prejudice which can be 
regarded as a substantial interference with the due 
course of justice. Court will not exercise its jurisdic- 
tion upon a mere question of propriety where the 
tendency of the article to do harm is slight and the 
character and circumstances of the comment are other 
wise such that it can properly be ignored. G ANANTA 
Lat SINGH v. ALFRED Henry Watson, 35 O. W.N. 189, 
A.I R. 1931 Oal. 257; 32 Or. L. J. 675; Ind. Rul. 
(1931) Cal. 443; 58 O. 884; (1931) Cr. Cas. 289 267 


Contract-- Third party’s right to sue—General rule 
—Exceptions—Subsequent agreement with third party 
to pay him, effect of. 

There is conflict as to whether C can sue B where 
on a contract between A and B, B agrees to pay a sum 
of money toC, and no more circumstances appear, C 
being a stranger to the contract, though all the parties 
to the contract are-parties to the suit. But C can sue 
Bif B subsequently agrees with C to pay him direct 
or becomes estopped from denying’ his liability to pay 
him personally. L Osunr Lat v, Bris LAL 210 


Contract Act(IX of 1872), s. 23—Champertous 
transaction—Validity, 
In India agreements to finance litigation in con- 

sideration of having a share of the property if re- 

covered are not per se opposed to public policy. They 

may be so ifthe object of the agreement is an im- 

proper one, such as abetting or encouraging un-, 

righteous suits, or gambling in litigation; or their 
enforcement against a party may be contrary to the 
principles of equity and good conscience, as uncon- 
scionable and extortionate bargains; but if there is 
nothing in the agreement opposed to public policy or 
unconscionable or extortionate, such agreement can be 
enforced. P © VALLURI, RAMANAMMA ~v. MARINA 

VIRANNA, 350. W. N. 633; A. I, R.1931 P.O. 100; 

Ind, Rul. (1931) P. O. 129; 33 L W, 757; (1931) M W. 

N. 609; 33 Bom. L. R. 960; (1931) A. L. J. 544; 61 M. 

L. J. 94; 540. L. J 183 401 

————s.23—Criminal prosecution—Bond in satis- 
faction of liability—Withdrawal of prosecution 
—Validity of bord. 

Where a person against whom a prosecution is 
pending executes a bond to discharge a civil 
liability and the withdrawal of the criminal prosecution 
forms no part ofthe consideration of the bond, 8. 
23, Contract Act, can have no application. C Garoor 
v Hemanta Suasut Desya, 35 O. W. N. 28; A. L R. 
1931 Oal. 416: Ind. Rul. (1931) Oal. 462 574 
— s. 23—Money advanced for gambling—Suit 

for — recovery—Maintainadility — Illegality: of 

contract. 

Wherethe defendant borrows money from the plaint- 
if with the clear intention of utilising the money for 
the purpose of gambling, but there is nothing to in- 
dicate that the plaintifi was privy to this intention, 
there is nothing to preclude the plaintiff from re- 
covering the amount from the defendant by suit. A 
PRAGILAL-KANHAIYA Lan ~v. RATAN LAL-MATHRA 
Perasan, Ind. Rul. (1931) All. 386; A. I. R.1931 All. 
458 (1) = 546 
mor -S 23—Stifling prosecution—Execution of 
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bond in satisfaction of pre-existing civi liability— 

Withdrawal of prosecution—Validity of bond. 

Contract for payment of money in respect of which 
a criminal prosecution is pending is not by itself op- 
posed to public policy where there is a pre-existing 
civil liability. The consideration and object of 
such a contractis not illegal within the meaning of 
s. 23, Oontract Act. The withdrawal of the prosecu- 
tion in the case might be the motive, but is not the 
object ofthe consideration of such a contract so as 
to render the agreement illegal. C Dro Kumar Roy 
OHOUDHURY v, ANANTH BANDHU Sen, 35 C. W. N. 26; A. 
I. R. 1931 Cal. 421 133 
——S, 25 (3)—Acknowledgment of time-barred 

debt, whether gives fresh cause of action. 

To bring a case within s. 25 (3), Contract Act, 
it is necessary to show that therewas an express 
promise to pay; a mere acknowledgment of liabi- 
lity, even if it implies a promise, would not 
be sufficient for purpose ofs. 25. A GANESH v. FIRM 
MALLU MAL-GIRDHAR Das, Ind. Rul. (1931) All, 435; A; 
I. R. 1931 All. 375 867 
———8. 55—Contract of sale—Time, when of the 

essence. : 

The mere fact that time is specified for the per- 
formance of a certain act, is not, by itself, sufficient 
to prove that time is of the essence of the contract. 
The Oourt has to lookat the substance and not 
merely atthe letter of the contract and ascertain 
whether the parties really and in substance intended 
more than. that the actshould be performed within 
a reasonable time. L RAGHBIR DAs v. SUNDAR Lat, 11 
Lah. 699; A. I. R. 1931 Lab, 205; 32 P. L. R. 221; Ind. 
Rul. (1931) Lah. 467 371 
—— 8. 62—Mortgage bond—Renewal by another 

bond—Material alteration of second bond—Suit on 

original bond—Maintainability. . 

The defendant executed a mortgage bond to the 
plaintiff in 1919. Subsequent to this, a simple bond 
was executed in 1922 for the balance then owing 
under the bond of 1919. The plaintiff sued on the 
bond of 1922 but the suit was dismissed on the ground 
that the plaintiff had materially altered the terms of 
the bond. The plaintiff then sued on the original 
bond of 1919: 

Held, that the execution of the bond of 1922 wasa 
novation of the contract embodied in the bond of 1919 
and the fact that the plaintiff had by his own act 
rendered the bond of 1922 invalid could not have the 
effect of reviving the mortgage bond of 1919and the 
suit was, therefore, not maintainable. A RAJDHAR 
v. Monan, (1931) A. L. J. 222; Ind. Rul, (1931) All. 
401; A. I. R. 1931 All, 325 one 593 

SS. 62, 63—Contract for sale of goods— 

Breach of contract—Promissory note executed by 

buyer for amount of loss as settled—Merger of remedy 

for breach of contract in ascertained debt—Failure 
to pay amount—Right to sue for , breach, whether 
revives. 

Where ona breach of contract for sale of goods the 
seller re-sells the goods and the parties settle 
the amount to be received from the buyer, and the 
buyer executes a promissory note to the seller for the 
same agreeing to pay the amount within a certain 
date, the remedy for the breach of contract merges in 
the ascertained debt, and the seller is not entitled to 
sue for breach of contract if the buyer fails to pay the 
amount due on the note. R SAKAROHAND SHAMJI V. 
Ismain Hoosetn, Ind. Rul. (1931) Rang. 142; A.J.R, 
1931 Rang. 189 j 510 


——S, 73—‘Advance’, whether liable to forfeiture, 
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An ‘advance’ paid in respect of a contract of sale is 
not liable to forfeiture on default like earnest-money. 
The question whether an amount paid is earnest 
money or part ofthe purchase money depends on the 
real intention of the parties. L RAGHBIR Das v. 
Sunpar Lat, 11 Lah.699; A I.R. 1931 Lah. 205; 32 
P. L. R 221; Ind, Rul. (1931) Lah. 467 371 


s, 73—Instalment bond—Stipulation to pay 
inlump on default, whether penal. 

.The stipulation that if one instalment is not paid the 
whole amount shall be paid forthwith is not a penal 
provision. Nor issucha provision one of those 
against which relief has - been usually given, e. gs, 
in cases where if default is madea larger sum is to 
be paid than is admitted or interest is calculated at 
a higher rate. S HoTOHAND TOLARAM vV. PREMOHAND, 
A. I R. 1931 Sind 42; Ind. Rul. (1931) Sind 70; 25 
S. L. R. 279- a : 710 
8. 73—Repudiation of 

amounts to repudiation. 

To prove repudiation of a contract it must be shown 
that the party repudiating had made quite plain his 
intention not to perform the contract. R E. E. MASTER 
v. Garret & Taytor Lro., A. I. R. 1931 Rang. 126 

i - 220 

———-s. 74—Mortgage—Provision for enhanced 

interest from date of default, whether penal. 

A mortgage-deed provided for payment of inter- 
est at 12 percent. ‘here was a further provision 
that ifinterest was in default for’ three successive 
months, then from the fourth month the rate of in- 
-terest payable was to be 15 per cent. instead of 12 
per cent: 

Held, that the stipulation for payment of enhanced 
interest was not penal within the meaning of s. 74, 
Contract Act. L CHUNI Lan v. Munna Lat, 31 P. L. R, 
109; A. I. R. 1920 Lah. 336; Ind, Rul. (1931) Lah. ee 





contract—What 


rs 





~s. 178 —Hypothecation of moveable property 
without possession—Subsequent hypothecation with 
possession—Priority—Notice—Burden of proof. 

In respect of moveable property possession isa 
symbol of title and if a person who has accepted a 
hypothecation of moveable property without obtain- 
ing possession seeks to enforce his right as a prior en~ 
cumbrancer, against a subsequent encumbrancer who 
has obtained possession of the property hypothecated 
to him and has sold the .goods in execution ofa 
decree, it is incumbent upon the prior encumbrancer 


to satisfy the Court that the subsequent encum- . 


brancer had notice of the charge to which the first 
encumbrancer was entitled. In the absence of proof 
by him that such subsequent encumbrancer had 
notice of the prior charge, he is ‘not entitled to 
receive in priority to the subsequent encumbrancer 
any part of the sale proceeds. R Moosa ABDUL 
Hasin v, Maung Ton Kyaina, Ind. Rul. (1931) Rang. 
147; 9 R. 182; Atl. R. 1931 Rang. 201- 723 

—ss. 253, 254, See PRESIDENOY Towns 

Insotvenoy Act, 1909, 5. 17 62 
—_——s. 263—Parinership—Dissolution—Use of 

firm name to recover outstandings, legality of. 

‘After the dissolution of a firmif the assets are 
divided between the partners, each of them is entitled 
in the absence of contrary agreement, to use the 
name oftheoldfirm in suits and execution proceed- 
ings to recover outstandings unless the other part- 
ners would thereby be exposed toa risk of litigation 
or responsibility ; and an injunction will not be grant- 
ed to restrain such use, unless it exposes the other 





- GENERAL INDEX. 


935 


Contract Act—concld, 


partnersto risk of liability. R Morau K, M. MAYAPPA 
CueTTYAR v. PERIAH, A. I.R. 1931 Rang. 74 (1); Ind. 
Rul. (1931) Rang. 138; 9 R. 85 506 
Contribution—War measures—Government control 
of manufacture and supply—Order imposing duty 
on manufacturers to supply at certain rates and for 
taking account to recoup loss of those who supply 
more than their share owing to default of others to 
supply their share—Excess supplier—Right to con- 
tribution in respect of excess supply—General law— 

Effect of control orders—Jurisdiction of ordinary 

tribunal to take account. 

The Government of Canada controlled the supply 
and prices of newsprint throughout the Dominion 
during the great war by means of Orders in Council. 
The orders directed thatthe manufacturers of news- 
print should supply tothe newspapers throughout 
Canada newsprint paper at a certain rate and con- 
tained afurther clause to the following effect: “And 
whereas under existing conditions the supply of 
newsprint paper to Canadian publishers is not pro- 
portionately distributed between them, and by reason 
ofthe fact that the prices fixed are lower than the 
manufacturersare receiving from export business, I 
do order that each manufacturer should bear his due 
proportion of the cost so entailed in complying with 
above, and if arrangements are not made between the 
manufacturers for the pooling of such cost and for 
adjustment between themselves in proportion to the 
percentage of their output supplied to Canadian 
publishers, then an accounting be made and the 
manufacturer or manufacturers who have supplied a 
greater percentage of Canadian tonnage than properly 
attributable to them shall be paid by the manufacturer 
or manufacturers sufficient to place them in the same 
position as the manufacturer or manufacturers who 
have not supplied their proper percentage of paper 
to the Canadian publishers.” After the control had 
come to an end, the plaintiffs who were manufacturers 
of newsprint commenced an action for a declaration 
that such of the defendants as supplied less than 
their proper share of newsprint to Canadian publish- 
ers during the control period in question were liable 
to pay to the plaintiffs the loss suffered by them in 
supplying to these publishers during the same period 
more than their own proper share: 

Held, (i) that the plaintiffs had no right to con- 
tribution from. the defendants in respect of excess 
payments, independent of the control orders; 

(ii) that the rule thatin the case ofa liability, not 
existing at common law, with a special and part- 
cular remedy for its enforcement prescribed by an 
enactment the particular remedy must be followed 
was not applicable to the case, and the ordinary 
tribunal had power totake accounts and secure the 
rights secured under the control order, even though 
the Controller had not taken any . account under the 
differential clause; | : 

(iti) that the plaintiffs were entitled toa declara- 
tionthat such of the defendants as supplied less 
than their proper share were liable in terms of the 
differential clause to recoup to the plaintiffs the sums 
lost to them by reason of their own excess supplies. 

The rightof contribution is a right in an indivi- 
dualto be recouped by those who have not parted 
with their full share the quantum of money or goods 
provided by him in excess of his share of a common 
liability. It is nota right to damages, nor isit a right 
to participate in any profit which may have accrued 
to the persons who have not borne their full share 
of the common burden. P G Fort Frances Pure & 
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Paper Oo. v. SPANISH RIVER PULE & Parer Mitts, Ind, 
Rul. (1931) P. © 182 : 404 
Go-owners—Adverse, 

If possession might be either lawful or unlawful, 
in the absence of evidenceit must beassumed to be 
the former. ` 

The possession ofa co-heir, even if he enters into 
possession as‘the sole and exclusive heir’ is not ad- 
verse to the other co-heira, assuch a assertion can- 
not by itself amount toan overt act of ouster. L 
SALHUN v. MALKU, Ind. Rul. (1931) Lah. 377; A.T. R. 
1931 Lah. 439 105 
Copyright Act (Ill of 1914), 8. 24—Prosecution for 

infringement of copyright—Burden of proof of 

subsisting copyright—Points to be considered—BS. 24, 

effect of. ; 

Where a person complaining of infringement of bis 
copyright produces the book and the certificate of 
registration of the copyright, the burden of proving 
that the portion of the book which had been copied 
by the accused was alse contained ina previous book 
published by the accused's father and that the com- 
plainant had, therefore, no subsisting copyright at 
the time of the infringement, is on the defence, 

Unders. 24,ofthe Copyright Act, 1914, a new 
copyright is substituted for the old copyright,provided 
a copyright wasin existence when the Act of 1914 
cameinto force. In the case of a prosecution for al- 
leged infringement of copyright of a book published 
before 1914 the question to be considered is, therefore, 
not whether the copyright under Act of 1847 was 
subsisting at the timeof infringement, but whether 
it was subsisting when Act III of 1914 came into force, 
A EMPEROR v. Sugocuaran Lat, (1931) A. L. J. 304; L. 
R. 12 A. 54 Or.; Ind. Rul. (1931) All. 433; 32 Or. L.J. 
814; A. I. R. 1931 All. 353; (1931) Cr Oas. 609 865 
Co-sharers—Rent—Joint liability. See Oupy Laws 

Aot, 1876, a. 9 901 
Costs. See Cryin Procepure Cope, 1908, s. 35 

i ... 151,377 
Court-fee. See PUNJAB PRE-EMPTION Act, 1913, s. 25, 

proviso 751 
Court Fees Act (Vil of 1870), s. 7, Sch. |, Art.1 

—Appeal—Inierest pondente lite—Court-fees. 

An appellant is boundto pay ad valorem Court-feo 
on the ascertainable amount of pendente lite interest 
if he expressly makes it partofthe subject-matter 
in dispute in appeal. A Damopar Prasap v. HARDEO 
Prasan, (1931) A. L. J. 233; Ind. Rul, (1931) ALL. 365; 
52 A, 1029; A. I, R. 1931 All, 351 253 
s 7 (iv)—Suit for accounts—A ppeal—De- 

fendant, whether bound by plaintiff's valuation. 

In a suit for rendition of accounts the defendant 
is bound by the plaintiff's valuation and must pay 
Gourt-fee on appeal onthe basis of that valuation. 
L Batya Rau v. RAHMATULLAH, A. I. R. 1931 Lah, 143: 
32 P. L R. 62 337 
s. 7 (iv) (¢)—Sale of zarpeshgi under decree 

for rent—Suit by zarpeshgidar for declaration that 

decreeand sale are not binding on him and for 
injunction restraining purchaser from taking posses- 
e ston—Court-fee. 

The plaintiff, a zarpeshgidar, instituted a suit for 
declaration (1) that a decree for arrears of rent 
obtained by the landlord and thesale in exscution 
thereof were not binding on him and that by the said 
sale the purchaser did not acquire any interest in the 
property, and (2) for setting aside the decree and the 
sale and forau injunction restraining the purchaser 
from taking possession of the property. It was al- 
Jeged in the plaint that property worth Rs: 1,200 was 
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sold for the nominal price of Rs. 40. The plaintiff ` 
paid Court-fee upon Rs. 40 only though the value of 
the plaintifs zarpeshgi was Rs. 300: , 

Held, that inasmuch asthe sale had already taken 
place and the plaintiff was seeking an injunction 
against the defendant taking possession of property 
which would deprive him of the mortgage of Rs. 200, 
Court-fee was payable on Rs. 300. 

Though it isfor the plaintiffin cases falling within 
s. 7 (4) (c), Court Fees Act, to state the amount at which 
he values the relief sought and although the amount 
of Court-fee varies with the amount at which the 
relief sought is valued in the plaint, it is open to the 
Court if the question is raised as to the true valuation 
of the suit to determine such question. Pat SITARAM 
SINGH v. Krsno Prasan SINGH, A. I. R.1931 Pat 195; 
Ind, Rul. (1931) Pat. 248; 12 P. L. T. 550 808 
——— s. 7 (iv) (c), Sch. I, Art. 17, cl. (6)—Deeree 

directing charge to be ‘sold—Appeal for declaration 

that such right is not saleable—Court-jee. 

A mortgage decree was passed with a direction that 
a charge on the mortgaged property held by one of 
the defendants was liable to be seld in execution of 
the decree.: This defendant preferred an appeal 
praying for modification of the decree by granting 
a declaration that the plaintiffs were not entitled to 
get his right sold. The appeal was valued at Rs 7,970, 
the decretal amount, and a Court fee of Re, 10 only 
was paid on the memorandum of appeal as for declara- 


tion : 

Held, (i) the prayer in appeal clearly amounted to a 
claim foradeclaration where consequential relief was 
prayed for, governed by s.7 (iv) (c); 

(ii) that the question whether the matter in dispute 
was capable of being estimated at a money -value did 
not arise since Court-fee was to be paid according to | 
the amount at which the relief was sought, namely, on 
Rs. 7,970. A Maxounp Ram v. RUGAIYA KHATUN, (1931) 
A. L. J. 150; A.J. R. 1931 All. 251; Ind. Rul. (1931) 
All, 343 39 
———s.7 (iv) (c), Sch. Il, Art. 17 (H)— Sui: for 

declaration that decree is not binding on plaintiff, 

whether suit for mere  declaration—Court-fee— 

Construction of plaint—Principles. 

A suit fora declaration that a decree is null and 
void as against the plaintiff is a suit for a declaratory. 
decree without consequential relief within the mean- 
ing of Sch. IJ, Art, 17 (iid), Court Fees Act, and the 
plaintiff isnot bound to pay ad valorem Court-fee on 
the valueof the subject-matter of the suit. 

The question of Court-fee must be decided on the 
plaint and the decision is not affected by the ques- 
tion whether the suit is maintainable under s. 42, 
Specific Relief Act, or by any action subsequently taken 
by the plaintiff to obtain an injunction otherwise than 
by amendment of the plaint, A RADHA KRISHNA v. 
Ram Nararn, (1931) A LJ. 235; Ind. Rul. (1931) 411, 
412; A. L.R. 1931 All. 369 re 604 

ss 7 lv) (c),17—Suil for setting aside sale 
and injunction against purchaser—Ccourt-fee— Mode 
of valuation—Power ‘of Court to revise plaintiff's 
valuation -Power to require plaintijf to value pro- 
perly—Suits Valuation Act (VII of 1887), 8. 8, scope 


of. 

A suit for setting aside a Court sale and foran 
injunction restraining the auction-purchaser from 
taking possession isa suit for a declaration where con- 
sequential relief is prayed for and has to be stamped 
jn accordance with s. 7 (iv) (e), Court Fees Act. Such 
a suit is clearly outside the provisions ofs.17 of the 
Açt and the plaintiff has theright and duty to put 


"Vol, 181) 


gourt Feés Act—contd. . 


‘down one single and entire sum as representing the 

. value of the total relief sought by him in the suit. 
` Order VII,» 11, Oivil Procedure Oode, is mere 

. prosedure; it is not meant to enlarge any taxing 

_ section butonly to.ensure the proper application 

‘of the Court Fees Act and other Acts and the Court 
has no power to revise the valuation of the plaintiff 
in such cases. 

. But-avhere the plaintiff has not valued the suit as 
he should do unders 7, Court Fees Act, and there 
-aro not sufficient materials for the Court to make its 
own valuation even ifit has the power to do so, the 

“ Oourt can require the plaintiff to value the reliefs 
properly. , 

_” The meaning of. s. 8, Suits Valuation Act, is that 
the value for purpose of jurisdiction shall follow the 
value to be given for purpose of Oourt-fee not vice 
versa. C Inthe mater of the Court Fres Act, 34 0. W. 
N. 870; A.I. R. 1930 Cal. 686;58 O. 281; Ind. Rul. 


(1931) Cal. 475 587 
———s.17. 
See Orvit PROOEDURE Cong, 1908, O. VI, R, 17 1 
See Court Fess AoT, 1870,s. 7 (tv) (e) 587 
——— SS., 27, 28—Bihar and Orissa Stamp 


Manual, rv. 16,17, 18--Patna High Court General 
Rules and Circulars—Plaint filed on stamps of 
lower denomination—Stamps on proper denomination 
. subsequently filed—A pplication for refund of value 
of Stamps originally jfiled—Power of Court to 
grant refund—Procedure. - f 
Where a plaint is presented with Court-fee stamps 
of smaller denominations, and, on being required by 
the Court to file fresh Court-fee stamps of proper 
value the plaintiff obeys the order of the Court and 
applies for the refund ofthevalue of the Court-fee 
‘stamps which had been originally filed with the plaint, 
the Court has no power either to detach the stamps 
originally filed and return them to the plaintiff or to 
order a refund of their value, but could only grant a 
certificate to the plaintiff stating the facts leaving the 
question whether a refund ought to be allowed in the 
circumstances tothe determination ofthe revenue 
authorities. Pat Janar PANDE v. SAUDAGAR SINGH, 11 
P. L. T. 708; A, I. R, 1931 Pat. 113; Ind. Rul. (1931) 
Pat, 212 532 


———-38. 27, 28—Use of Court-fee stamps of 
lower denomination—Proper stamps subsequently 
_ gupplied—A pplication for refund—Power to refund 

—Procedure—Grant of certificate stating facts. 

A suit valued at Rs. 898 was instituted in a Munsif's 
Court. The plaint bore Court-fee stamps to the value 
of Rs. 87-8-0 made up of five stamps consisting of 
an impressed stamp of value of Rs. 40 and adhesive 
stamps of lower denominations. The Munsif found 
that the proper value was Rs. 1,100 which was beyond 
his pecuniary jurisdiction ; and he, therefore, return- 
ed-the plaint fos presentation in the proper Court. 
The plaint was then presented to the Subordinate 
Judge bearing additional Court-fee of the value of 
Rs. 17-3-9 to make a total of Rs. 105, the amount pay- 
able on the valuation of Rs. 1,100. The plaintiffs then 
amended the valuation, raising it to Rs. 2,300 on 
which the proper Court-fee would be Rs. 195. The 
Subordinate Judge finding that the original Court- 
fee of Rs. 105 was made up ofa number of stamps of 
small denominations, which was not in accordance 
with the rules, directed that the plaintiffs should file 
anew Oourt-fee stamp of the value of Rs. 195. The 
plaintiffs after obeying this order, petitioned for 
réfund of the value of the Oourt-fee stamps which 
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were originally on the plaint, or in the alternative 
for the return ofthe stamps: 

Held, (i) that the Sub-Judge had jurisdiction to 
decide the question whether the plaint had been prop- 
erly stamped ‘under s. 28, Court Fees Act, and the 
Rules framed by the Government although the Munsif 
had raisad no objection, and acted correctly in re- 
quiring the plaintiffs to file Court-fees which complied 
with the rules framed by the Local Government under 
8.27 (b) of the Court Fees Act; 

(ii) that though the Subordinate Judge had no 
power to order a refund of Court-fee, he had power 
to grant a certificate stating the facts, leaving the. 
question of whether a refund should be granted to 
the discretion of the revenue authorities. Pat 
LACHMI PRASAD V. SEORETARY oF STATE FoR INDIA, 11 P. 
L. T.711; A. I R. 1931 Pat. 39; Ind. Rul. (1931) Pat. 





_210 530 

— Sch. l--Suit for partition—Decree directing 
partition of alleged wakf property—Appeal— 
Court-fee. 


Where in a suit for partition the Court directs the ' 
partition of certain property which was alleged by tha 
plaintiff to be wakf and the plaintiff appeals against 
this decision, heneed not pay ad valorem Court-fee on 
the value of that property inasmuch as the decree 
merely amounts to a declaration that the property is 
partible, L Rıxuı Kesa v, Mezra Ram, A.I. R. 1931 
Lah. 170; 32 P. L. R. 304; Ind. Rul. (1931) Lah 411 

283 

: Art. 1. See Court Fres Act, 1870, 

8.7 253 
——— Sch. il, Art. 17,61, (6). See Court FEES Act, 

1870, s. 7 (iv) (©) 39 

1870, s, 7 (iv) (c) 

Criminal case— Murder trial—Motive, value of. 

Jn criminal cases itis not proper to consider first 
whether the evidence establishes a motive for the 
crime the proper course to adopt is to examine the 
evidence as to the commission of the crime. The 
motive may never be discovered ard the suggestion 
ofa motive, possibly a wrong motive, may well lead 
the Courtastray. O Dwarkav. Jimprror,8 O W.N. 

107: A. I. R. 1931 Oudh 119; 32 Cr. L. J. 697; Ind, 

Rul. (1931, Oudh 199; (1931) Cr. Cas. 241 439 

Criminal Law Amendment Act (XIV of 1908), 
ss. 16,17—Declaration that association is unlawful 
takes effect only on notification in Gazette. 

A declaration by the Local Government under s. 16, 
Criminal Law Amendment Act, 1908, that an associa- 
tion is unlawful does not become effective until itis 
notified in the Gazette. 

Where the Chief Commissioner of Delhi declared a 
Oommittee-unlawful on the 17th September, but the 
declaration was notified in the Gazette only on the 
27th September : 

_ Held, that the Committee could not be considered 
to be an “ unlawful association” till the 27th Sep- 
tember and no person arrested before that date could 
possibly be held guilty of an offence under s. 17, 
Oriminal Law Amendment Act. L ROSHAN Lan w 
Emperor, A I. R. 1931 Lah 107; 32 Cr. L. J. 653: 32 
P. L. R. 130 (2); Ind. Rul. (1931) Lah. 3£0; (1981) Cr. 
Cas_ 171; 12 Lah. 471 108 
ss. 16,17 (1)—Notification declaring associa- 
tion unlawful—Conviction of members—Overt act 
subsequent to notification, necessity of. 

Under s. 17 (1) of the Criminal Law Amendment 
Act every person who was a memberofan association 
‘at the moment when it was declared as unlawful 





rt. 17 (ill), See Court Fres Act, 
604 
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does not suromaticaly become guilty under the said 
section. On the other hand, the very fact that member- 
ship of a particular association wasnot unlawful until 
such time as the Governor-in-Council in the exercise 
of the power conferred on him by s, 16, chose to 
declare it to be “an unlawful association” makes it 
imperative for the prosecution to prove some overt 
act orconduct on the part of the person concerned, 
which establisheshis connexion with the association 
at some time subsequent tosuch declaration. In any 
case, ordinary rules of justice and eommon sense 
require that those who were connected with the as- 
sociation at the time whenit was declared unlawful 
should be given a locus penitentie to withdraw from 
its membership within a reasonable time of its noti- 
fication assuch. L Pars Rau v. EMPEROR, A I. R.1931 
Lah. 145; 32 P. L. R. 71; 32 Or. L. J. 400; Ind. Rul. 
(1931) Oal. 449; (1931) Or. Cas. 257 353 
——-ss. 16, 17 (1)—Unlawful  asseciation— 

Evidence of membership. 

The accused was prosecuted on a complaint filed on 
. 5th July, 1930, for being a member ofthe Gujranwala 
Congress Committee, which was declared to be an 
“onlawful association” under s, 16, Act XIV of 1908, on 
the third of that month. The only documentary evi- 
dence in the case was an application alleged to bave 
been made by the accused for being elected a delegate 
to the session ofthe Indian National Congress which 
was heldat Lahore in 1929. None of the witnesses 
had any personal knowledge of the fact of the convict 
being a member of the Congress Committee and their 
statements were based on conjectures and unwarrant- 
ed inferences : ; 

Held, that the fact that the accused was a delegate 
to the National Congress heldin 1929 was not sufiici- 
ent to prove thathe wasa member of the Congress 
Committee after 3rd July, 1930, and there was not 
sufficient evidence for convicting the accused under 
s.17(1), Criminal Law Amendment Act. L Bui SEN 
Saonar v. EMPEROR, A. IT, R 1931 Lah. 183; 32 Cr. L. J, 
708; Ind. Rul. (1931) Lah 456; (1931) Cr. Cas. 265 





360 
s. 17. See ORIMINAL Law AMENDMENT ACT, 
1908, 5. 16 108 


-8. 17 (i)—‘Assist’, meaning of—Absence of 
co-operation, effect of—Publication of time and 
place of meeting with Police Commissioner's ban, 
whether amounts to assisting promoters. 

The words ‘in any way assists the operations of any 
such association’ in s. 17 (1), Criminal Law Amend- 
ment Act are not limited to acts which assist the 
operations ofsuch association with the co-operation 
of such association but cover acts which may assist the 
operations of the association but which are done with- 
out any co-operation of the association. 

A notice in a paper circulatingin Bombay stating 
that a meeting is to take place in Bombay and giving 
the time and place of the meeting ‘assists’ the promoters 
of the meeting within the meaning of s. 17 (1), Cri- 
minal Law Amendment Act. The publication of the 
Police Commissioner's order prohibiting the meeting 
side by side with the notice, does not make any 
difference. B Sonras PALANJI KAPADIA v. EMPEROR, 
33 Bom. L. R. 314; A. I. R. 1931 Bom. 206 (2); Ind: 
Rul. (1931) Bom. 313; 32 Or. L. J. 804; (1931) Cr. Cas. 
350 (2) . : | 889 
—5, 17 (1)—‘Assisting operations’ of unlawful 

association, what amounts to o 

An association whose object was to control proces- 
sionsof a political character was declared unlawful 
put still continued to function. The accused took 
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e 
partia a procession carrying national flags and sing- 
ing political songs and they were convicted under s. 
17 (1), Oriminal Law Amendment Act, for assisting 
the operations of the association : . 4 

Held, that the conduct of the accused in taking part 
in the procession was sufficiently connected with the 
activities of the association to justify the Magistrate 
in having drawn an inference that they were in fact 
intending to assist the operations of that association 
and the convictions were justified. B M.S. ADHIKARI 
v. EMPEROR, 32 Bom. L. R. 325; A I.R,1931 Bom. 
202; 32 Or. L. J.723; Ind. Rul. (1931) Bom. 301; 
(1931) Or. Cas, 346 477 
s. 17 (1)—Association declared unlawful— 

Prosecution for continuing as members—Evidence 

of continuing membership, necessity of—Pre- 

sumption—Gazette containing notification shown to 
accused—Publication, whether material, _ 

It isnot right topresume from the fact that a man 
is amember ofan association when it is lawful, that 
he continues to be a member after it is declared unlaw- 
ful. In order to sustaina conviction under s. 17 (1), 
Oriminal Law Amendment Act, in such a case there 
must be evidence of continuing membership. 

The fact thatthe Gazette in which the notification 
declaring an association unlawful was printed had 
not been issued to the public is immaterial so 
long as a copy of the Gazette containing the notifica- 
tion was actually shown to the accused. B EMPEROR 
V, DHARMANAND Kosampr, 33 Bom. L. R. 333; A. ILR. 
1931 Bom. 203; 32 Cr. L.-J. 725; Ind. Rul. (1931) Bom. 
203; (1931) Or. Oas. 347 479 
— s. 17 (1)—Penal Code (Act XLV of 1860), s. 

117—Abetment of offence triable as summons case, 

whether summcns case. 

Where the accused is charged with abetment ofa 
specificoffence, which offence is a summons case, the 
abetment is also a summons case. 

A case under s. 117, Penal Code, and s. 17 (1), 
Oriminal Law Amendment Act, is, therefore, triable 
as a summons case. B Narsinda Narayan OnANDUR 
v. Eupgror, 33 Bom. L. R. 353; A. I. R. 1931 Bom. 199; 
32 Or. L. J. 718; Ind. Rul. (1931) Bom. 296; (1931) Cr. 
Cas. 343 472 
———8.17 (1)—Unlawful association—‘Assisting 

operations of association,’ what constitutes— 

Connection between acts, necessity of. 

The question whether particular acts amount to 
assisting the operations of an unlawful association 
within the meaning of s. 17 (1), Criminal Law Amend- 
ment Act, is always one of fact to be determined in 
the circumstances of each case. 

There must be some limitation upon the generality 
of the words of the section and the true limitation to 
be placed upon the section is really this, that there 
must be such a connexion between the acts of the 
accused and the operations of the unlawful associa- 
tion that an intention to assist the operations of such 
association may be properly inferred.*The mere exist- 
ence of a common aim between the person accused 
and the unlawful association is not enough to involve 
assistance, $ 

Where one of the regular activities of an unlawful 
association was to engage in picketing cloth shops in 
orderto prevent people from buying foreign cloth and 
the methods employed by the accused who were also 
picketing such shops were similar to those employed 
by the association : 

Held, that the Court was justified in assuming that 
the accused werein fact assisting the operations of 
the unlawful association, although there was 
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no evidence that they were, in fact, acting under 
the directions of the association. B GANGUBAI RAMDAS 
Kemi v. EMPEROR, 33 Bom. L. R.319; A. I.R. 1931 
Bom. 200; 32 Or. L. J. 717; Ind Rul (1931) Bom. 294; 
55 B.442; (1931) Cr. Cas, 344 470 
Criminal Procedure Code (Act V of 1898), s. 

29-B—Offender under fifteen years—Discretion of 

Magistrate to order trial by Special Magistrate. 

Under s. 29-B, Criminal Procedure Code, a Magis- 
trate otherthan one of those particularly referred to 
in the section, before whom an offender under ths 
age of fifteen years is brought was intended to have a 
discretion. He may deal with the matter.under the 
ordinary provisions of the Code or he may direct that 
the accused be dealt with under s. 29-B, of the 
Code, that is to say, be tried by one of the Magis- 
trates specially empowered under the section. B 
NATVARLAL NaGINDAs v. EMPEROR, 33 Bom. L.R.312; A. 
I. R. 1931 Bom. 198; 32 Or. L. J. 722; Ind. Rul. (1931) 
Bom. 300; (1931) Or. Oas. 312 4 476 
§.103—Illegality of search, effect of— 

‘Locality’, meaning of. 

The word “locality” used in s. 103, Criminal Pro- 
cedure Vode, is a comprehensive word, and may well 
include villages within three or four miles of the 
village where the search is to be conducted. 

. A person convicted under s. 19 (f), Arms Act, can- 
not be acquitted simply because the search was not 
conducted in strict compliance with the provisions of 
s. 103, Oriminal Procedure Code. O Empzror v. Mast 
Ram, 8 O. W. N.128; A. I. R. 1931 Oudh 115; 32 Cr. L. 
J. 699; Ind: Rul. (1931, Oudh 201; (1931) Cr. Cas.275 

441 








s. 106—Forming unlawful assembly and 
buen people—‘Breach of peace’—Order under 

s. 106. 

To form an unlawful assembly and by means of 
that unlawful assembly to overawe and intimidate 
other persons, preventing them from doing what 
they are legally entitled todoand compelling them 
toabandon their pfoperty which they are entitled 
to keep, does actually amount to a breach of the 
peace of a most serious nature within the meaning 
of e. 106, Criminal Procedure Code. Pat Lan MorAM- 
MAD v. JIMPEROR, 32 Or. L. J. 739; Ind. Rul. (1931) Pat. 
219; 12 P. L. T. 556; A. I. R. 1931 Pat. 337 (2); (1931) 
Or, Cas 785 (2) 539 
——— s 107—Security proceedings—Likelihood of 

breach of peace — Evidence of specific conduct, 

necessity of—Raising shouts and exciting people, 
whether sufficient. 

In order to support an order binding down a person 

e there must be evidence of specific conduct on the 
part of the accused from which a reasonable immedi- 
ate inference could be drawn ‘that the accused was 
likely to commit a breach of the peace. The mere 
ipse dixits of witnesses are not enough. 

The mere fact shat a person by raising certain shouts 
was causing mental excitement to a crowd is not 
sufficient to justify action against him under s.107, 
Criminal Procedure Code. LSuras PARKASH v. JUMPE- 
ROR, A. I. R. 1931 Lah. 184; 32 Cr. L, J. 693; Ind. Rul. 
(1931) Lah. 445; (1931) Cr. Cas. 304 205 
— ss. 123, 397,- proviso— Sentence", whe- 

ther includes order of detention under s. 128. 

The word “sentence” ins. 397, Criminal Proce- 
dure Code, and its proviso includes an order of com- 
mittal to, or detention in, prison within the meaning 
of s. 123 of the Code. R Nea Pye, In re, 32 Cr L.J. 
7147 Ind. Rul. (1931) Rang. 133; 9 R. 110; A. L R. 1931 
Rang. 127; (1930) Or. Oas. 522 §01 
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5.144—Order under 8. 144—Likelihood of 
breach of peace—Merely speculative and distant 
likelihood, whether sufficient—Setting aside ex parte 
order—Mode of taking evidence, 

It is quite legal to prohibit the wearing of Gandhi 
caps or the carrying of any other symbols if they 
amount to participation in or encouragement of revolu- 
tionary propaganda or any movement such as the civil 
disobedience movement calculated to paralyze the 
administration. But before such an order is passed 
it should be shown by evidence which areasonable 
mind may accept as satisfactory, that it was neces- 
sary to pass such an order in the interests of the 
public peace. 

An act prohibited under s. 144 must only be so 
prohibited if itis likely to prevent obstruction, etc., 
or disturbance of the public tranquillity, ete. 
aud this likelihood or tendency must be a 
reasonable or proximate one. It is not enough to 
say that by stretching several possibilities one after 
the other it is possible to establish a connexion of 
cause dnd effect between the act: prohibited and 
disturbance of the public tranquillity. That con- 
nexion must not be merely speculative or distant. 
The question whether in each particular case tha 
case falls on one side or the other is one eminently 
of sound judgment and no rules can be laid down 
for its exercise. Where there are special facts 
relating toa particular locality as to which the local 
authority is the best judge, the opinion of that autho- 
rity will not easily be disturbed; but where there 
are no special circumstances and the matter is one 
of general impression the absence of any near or 
reasonable connexion between the prohibited act 
and the supposed danger to public tranquillity will 
be aground upon which the High Court is bound to 
act. 

When an ex parte order under s. 114 is called in 
question under cl. (4) of that section, the normal 
procedure should be for evidence to be recorded in 
the usual way by examination and cross-examina- 
tion of witnesses in open Court and though there is 
no provision in the Oriminal Procédure Code 
prescribing the mode of taking evidence in such an 
enquiry it is desirable whenever possible to adopt the 
normal procedure. M SATYANARAYANA CHOUDHARI V. 
Eperor, (1930) M. W. N. 841;3 Mad. Cr, Cas. 395; 
(1931) Cr. Cas. 332; A.I R, 1931 Mad. 236; (0 M. L. J. 
378: 32 Or. L. J. 744; Ind. Rul. (1931) Mad. 513; 33 L. 
W. 632 449 

— s 144—Order under s. 144- Presumption of 
service of order—Onus of proof of ex parte nature. 

If a person takes the trouble to go toa Magistrate 
and gets an order upon another person restraining 
him from doing something. prima facie it is very 
unlikely for him not to take steps so that the other 
person may know of the restraint imposed upon him 
and the burden of provingthat theorder was not 
served upon him and that the proceedings were con- 
ducted behind his back is on the person against 
whom the order wasmade. C ASWIN! Kumar Duara 
v. Emperor, 53 O. L J.6t; A. I. R. 1931 Oal. 262; 32, 
Cr. L. J. 683; Ind. Rul. (1931) Oal. 447; (1931) Cr. Cas. 
294 271 

ss 144, 439—Proceedings under s. 144— 

Accused's right to copy of information—Revision 

of orders under s. 144—Interference—Principles— 

Revisional powers, nature of—Order prohibiting 

public from putting up national flags in houses, 

legality of. 

Proceedings under 8. 144, Griminal Procedure Code, 
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are judicial and subject ‘to ‘revision by the High 
Court and a person against whom such proceedings 
are instituted is entitled to a copy of ‘the information 
received by the Magistrate iri order to show that it 
was unfounded or insufficient. : 

The powers of the High Court under s. 439, Oriminal 
Procedure Code, are general and ought, as far as 
practicable, to be left untrammelled and free so as to 
befairly exercised according to the exigencies of 
each case. They cannot be cut down by decisions, 

In the case of orders under s. 144,Criminal Procedure 
Code, where the elements essential to action under 
the section are shown to exist upon materials legally 
before the Court, the High Oourt will, in exercising 
its powers, respect the opinion of the local authorities 
both as to the gravity of the danger and as tothe 
steps necessary for maintenance of peace. But where 
those essential elements do not, upon afair view of the 
evidence, exist the High Court ‘will not blindly up- 
hold the order of the Local Magistrate because he has 
chosen to say that they do exist. : 

Tf the grounds for- action, as stated in the 
order, are either unfoundedin fact or insufficient in 
law, or ifit is shown that the order against the public 
as framed violates the conditions laid down bys. 144, 
Orimirial Procedure Code, it is theduty of the High 
Court to interfere, 

An order under s. 144, Oriminal Procedure Oode, 
may be addressed to the public generally when 
frequenting or visitinga particular place. No order 
can be passed against the public without that limita- 
tion as to place, namely, that it must be one, whether 
publicly or privately owned, which at the time, when 
the prohibition operates, the public frequent or visit. 
The public cannot, therefore, be prohibited from 
putting up national flags in private houses. M 
SRIRAMAMURTY, In re, (1980) M. W, N. 849; 3 Mad. Or. 
Cas. 381: 60 M“L. J. 370: A. I. R. 1931 Mad. 242; 33 L. 
W. 640; 32 Or. L. J. 763; (1931) Cr. Cas. 362; Ind. 
Rul, (1931) Mad. 553 649. 
~ 8. 145 —Order restraining both parties from 

entering property until further orders, legality of 
| —Applicant's statement on oath, whether sufficient to 

make preliminary order. 

The statement of the applicant on oath is sufficient 
to justify a Magistrate in making a preliminary order 
under s. 145 (1), Criminal Procedure Code, and the 
High Court will not quash such an order in revision 
before -the inquiry under s.- 145 has been 
held on the mere ground that it was based on the ap- 
plicant’s statementalone without any other materials. 

Under s. 145, Criminal Procedure Code, a Magistrate 
Has jurisdiction to attach the disputed property in a 
case ofemergency, pending the holding of the en- 
quiry, but he has no power to make an order restrain- 
ing both parties from entering the property until 
further orders. RU Pyinynyav U Winarna, A.L R. 
1931 Rang. 51 (2); 32 Cr. L. J. 637; Ind. Rul, (1931) 
Rang. 127; (1931) Or. Cas. 153 (2)... : 63 
— 88.154, 157,162,172, 537— Investigation 
- by Police—Irregularities—Validity of trial—Omis- 
e sion to enter First Informationin Station Diary— 

Omission to send report and copy of First Informa- 

-tion to Magistrate—Omission to record steps of 

~ investigation im special diary—Mere irregularities. 

Omission to enter the First Information in the 
Station Diary as required by s. 154, Criminal Pro- 
cedure Code, would havean important bearing if the 
date of the report was in question but is not an 
illegality which vitiates the trial. 

; A Police Officer fails to comply with the mandatory 
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provision of s. 157 if he omits to send a report to - 
the Magistrate and a copy of the First Information: 
But non-compliance with this provision of law does 
not vitiate the trial. Similarly, omission to enter in 
the special diary prescribed by s. 172, Criminal Pro- 
cedure Code,.the various steps taken in a Poltce 
inquiry does not vitiate the trial. 

Statements of witnesses taken down in writing, 
such as are referred to in s.162, should not be enter- 
ed in the special diary which should merely record 
the steps taken by the Police Officerin the investi- 
gation and the circumstances he comes to know ‘by 
investigation. The diary may be used by the Court 
to help it in the inquiry or trial and it may be 
referred to by the Police Officer who kept the diary 
to refresh his memory. The accused can only see 
the diary ifitis used by the Police Officer to re- 
fresh his memory, or if the Court uses it to con- 
tradict the Police Officer. . f 

Failure properly to conduct an investigation into 
an offence cannot vitiate a trial which was started on 
the final report after the investigation. If there was 
anything wrong in the conduct of the investigation, 
any suspicion as to the truth of the prosecution case 
engendered by the irregularity would be considered _ 
by the Court in determining the truth of the charge. - 
Pat Hariz MoHAMMAJ SANI v. EMPEROR, 32. Cr. LJ, 
638; A. 1. R.1931 Pat. 150; 12 P. L. T. 393; (1931) Or. 
Cas. 390 17 
- ss. 156, 202—Complaint forwarded under 

s. -202—Investigation under s. 156, legality of. 

On receiving information ina complaint forwarded. 
under s. 202, Oriminal Procedure Code, the Police 
need do no moré than report; but they can investigate. 
under s. 156 if; they choose to do so. M GOPAL 
NAICK v. ALAGIRISAMI Naiox, 33 L W. 460; (1931) M. 
W. N. 368; 32 Cr. L. J. 690; Ind. Rul. (1931) Mad. 512; 
60 M. L. J. 520; 54 M. 598 176 

ss. 157, 162. See CRIMINAL PROCEDURE 

Cong, 1898, s. 154 É 17 
—§_ s.162— Contradiction of witness by omis-- 

sions in statement to Police—Procedure—Practice of. 

Bengal and Lahore compared. 

The procedure followed in Bengal in contradicting 
a witness by an omission in his statement to the 
Police is ‘as follows: After the attention of the pro- 
secution witnesses hasbeen drawn to the contradic- 
tory statement made by them before the Police, the 
Investigating Police Officer is asked whether those 
witnesses did or did not make the particular state- 
ments beforehim. The answer given by the Police 
Officer (which is always checked with reference to 
what is writtenin the diaries) is considered quite 
sufficient to contradict the witnesses, and neither the 
original record of that.statement in the Poliee diary 
nor the copy of it furnished to the accused is ever 
proved or admitted in evidence, This procedure is on 
the whole more satisfactory as well as convenient than 
the practice followed by the Lahore High Oourt. Pat 
BIHARI MAHTON v. JIMPEROR, 10 Pat, 107; A. I. R. 1931 
Pat. 152; Ind. Rul. (1931) Pat. 241; 32 Cr. L. J. 797; 
(1931) Cr. Cas. 392; 12 P. L. T. 798 801 
———- 5.162—Penal Code (Act XLV of 1860), s. 

897—Prosecution for dacoity—List of stolen prop- 

erty prepared before investigation, whether admis- 
sible in evidence, 

Lists of stolen property prepared in the pre- 
sence of a Police Officer before the actual com- 
mencement of the investigation by the Police, cannot 
be excluded from evidence as being statement made 
to a Police Officer during investigation. O Emprrog 
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vi Nararn, A. I. R. 1931 Oudh 83; 8 O. W. N, 31; 32 
Or. L. J. 630; Ind. Rul, (1931) Oudh 184; (1931) Cr 
Cas. 211 A 72 
= s 162—Statement of Police Officer explain- 
. ing his conduct during investigation, admissibility 

of. 
. Where in a murder trial the defence suggested 
that the deceased was murdered by his own brother 
and the Sub-Inspector of Police who investigated the 
case deposed that he had received no information to 
that effect during the investigation and this fact was 
further corroborated by a defence witness : 

Held, thats. 162, Criminal Procedure Code, did 
not prevent the Police Officer from explaining his 
conduct by making such a statement. L Monan LAL 


v. Emperor, 31 P. L, R. 233; Ind. Rul. (1930) Lah. 420; 
276 


A.I. R.1930 Lah, 504; 11 Lah. 424 
ss. 162, 172—Police diary —Use for cor- 
roborating prosecution witnesses, legality of. 

Tt is contrary to law to make use of the Police 
diary for the purpose of corroborating the evidence 
of prosecution witnesses as given in Court, especially 
having regard to s. 162 of the Oriminal Procedure 
Oode. Pat SAKAL AHIRU PALAKDHARI AHIR, 11 P. L. 
T. 837; A. I. R. 1931 Pat 96; 32 Or. L. J. 733; Ind, Rul. 
(1931) Pat. 215; (1931) Or. Cas. 192 535 
—— ss. 162, 202—Report of Police under s. 202 

—Accused's right to copy. 

The report of the Police under s. 202, Criminal 
Procedure Code, is part of the record and there is 
no reason to refuse a copy of the same to the accused. 
M MUTHUKUMARA PILLAT v. Emperor, (1931) M. W. N. 
325: 32 Cr. L, J. 689; Ind, Rul. (1931) Mad. 510; 33 L. 
W. 570; A.I.R 1931 Mad. 429; 4 Mad. Cr. Cas. 218; 
(1931) Cr. Oas. 477 174 

s. 172. 

See CRIMINAL Preogpure Cope, 1898, s. 154 17 

See ORIMINAL Procrpure Cops, 1898, 8.162 535 
——_—— ss. 180, 182—Abduction—Removal of girl 

from place to place—Continuing offence—Abetment 








— Proper Court for trial—Penal Code (Act XLV of 


- 1860), ss 866, 366-A, 868, 872. 
A girl lived with her parents at Moradabad. A and 
B who were residents of Hapur, within the jurisdic- 
“ion of the Sessions Judge of Meerut, came to Morad- 
abad and induced the girl to leave Moradabad with 
intent to seduce her to illicit intercourse with another 


person. They took her to Hapur where they were” 


joined by Cand D. A,B, C and D then took her to 
Hafizabad inthe Punjab. Here they were joined by 
E. These five then proceeded .to an adjacent village 
and sold the girl. A, B,C,D and E were committed 
to the Court of Session of Moradabad on charges in 
the alternative under ss. 366 and 366-A, Penal Code: 

Held, (4) that the offence of abduction being a con- 
tinuing one, the Sessions Judge of Moradabad had 
jurisdiction to try C. D and # also under s. 182, 
Criminal Procedure Code, though the part played 
by them was outside his jurisdiction ; 

(ii) that C, D and Æ were clearly guilty of abetment 
of an offence under s. 366-A, and under s. 180 (a), 
Oriminal Procedure Code, they could be tried at 
Moradabad where the principal offence was committ- 


ed; 

(iii) that all the five accused persons who were com- 
mitted to the Court of Session could be tried for an 
offence under s. 372, Penal Code. This offence, how- 
ever, was committed at Rampur and was beyond the 
jurisdiction of either the Court of Session or that 
of a Magistrate of the First Olass of the Moradabad 
District. ` 
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The offence of kidnapping from lawful guardian- 
ship is not a continuing offence. As soon as the 
minor is actually removed out of the custody of his 
or her guardian, the offence is completed. But, un- 
like kidnapping, abduction is a continuing offence. A 
girl is being abducted not only when sheis first 
taken from any place but also when she is removed 
from one place to another. 

The venue for the trial of a case under s. 368 
Penal Code, is evidently the Court within whose juris- 
diction the kidnapped or abducted person has been 
wrongfully concealed or confined. ʻA NANHUA DHIMAR 
v. EMPEROR, (1930) A. L. J. 1485; A. I. R. 1931 All, 
55; L. R. 12 A. 18 Cr.; 32 Or. L. J. 690; Ind. Rul, 





(1931) All. 3&8; 53 A. 140; (1931) Or. Cas. 127 246 
— s. 202. ` 
See ORIMINAL PROCEDURE Cops, 189°, s. 156 176 
See CRIMINAL Procepure Cope, 1898, 8.162 174 


s. 205—Power to exempt female accused - 

{rom appearance in Court, io be freely exercised in 

ind. 

The power conferred upon Magistrates under s. 205 
Criminal Procedure Code, to exempt female accused. 
from personal appearance is one which should be 
freely utilized in such a country as Sind where so 
much prejudice exists against the appearance of 
females in publicand where the procedure oflaw is 
go frequently abused in order to gratify private 
malice. S Asu v. EMPEROR, A. I. R, 1931 Sind 37; 
32 Or. L. J. 665: (1931) Or. Cas. 197 137 
——— sS. 227—Charge—Power of Court to alter 

charge at any time before judgment. 

A Court may alter a charge at any time before 
judgment is pronounced and the discretion conferred 
by statute in this behalf cannot be whittled away by 
rulings. M P. K. SUBRAMANIA AYYAR v. ENMPEROR 
(1931) M. W. N. 399; 32 Or. L. J. 756: A.L R. 1931 
Mad. 439; (1931) Or. Cas, 487; Ind. Rul, (1931) Mad. 
525: 4 Mad. Or, Cas. 223 461 
——— ss. 236, 237, 239 (d), 537—Charge— 

‘Same transaction, meaning of—Irregularity in 
- form of charge—No failure of justice—Validity of 
. trial— Charge for abetment— Conviction for princi- 

pal offence—Legality of conviction—Penal Code 

(Act XLV of 1860), ss. 114, 430. a 

The inhabitants of a village wanted to open a- 
sluice which cut the water away from their tank, 
Severalof them including the petitioners opened the 
sluice. When it was found that that work was 
undone, some of them turned up again next morning: 
and re-opened the sluice and when it was again 
closed, these petitioners turned up again later in 
the morning and opened the sluice for a third 
time within a period of 12 hours: 

Held, that the acts committed constituted one 
transaction as there was community of purpose and 
continuity of action and it was not illegal to frame a 
single charge in respect of them. : 

Where the trying Magistrate held that the 
offence committed by the accused was one under s, 430 
read with s. 114, Penal Code, and the Appellate Magis- 
trate thought s. 114 was not applicable to the case 
because there was no proof of previous abetment, but 
he held that the facts proved amounted to the 
principal offence and convicted the accused under 
s. 430 read with s. 34, Penal Code : 

Held, that the Appellate Court had power to 
alter the conviction into one under s. 430 read with 
s, 34 and the conviction was not illegal. 

The distinction between anabettor who is deemed 
to be a principal offender under s, 114, Penal Code, 
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and the principal offenderis one of such a shadowy 
character that the conversion of his conviction from 
one to the othercannot be said to offend against any 
reasonable construction of the powers given to the 
Court under ss. 236 and 237. ; 

Under the Oriminal Procedure Code defects in 
the form ofcharge are immaterial unless they lead 
to failure of justice. M SampasivA MUDALI v. Em- 
PEROR, (1930) M. W. N. 1041; 3 Mad. Or. Cas. 320; A. I. 
R. 1931 Mad, 225; 32 Or. L.J. 753; Ind. Rul. (1931) 
Mad. 522; (1931) Or. Cas. 321 458 
—— $5. 243, 244 —Plea of guiity—Procedure—- 

Discretion of Court—Calling for evidence—Duty of 

Court to acquit if evidence does not establish guilt. 

Under s. 243, Criminal Procedure Code, the Magis- 
trate hasa discretion to accepta plea of guilty or not. 
But if the Magistrate exercises his discretion -under s. 
243, by not accepting the plea of guilty and proceeds 
to hear evidence, he must then satisfy himself that 
the evidence which he hears justifies a conviction. 
If he hears evidence and the evidence does not prove 
the facts of the charge, itis not open to him to go 
back and convict the accused even if the charge is 
not proved. h 

If the Magistrate decides to accept the plea of guilty 
under s, 248, and convict, he may call evidence for 
the purpose ofacquainting himself with the facts so 
as to enable him to arrive at a proper conclusion as to 
the sentence to be passed. But that is a different 
matter ; he is not there hearing evidence in order to 
show whether the accused was guilty or not. 

Per Murphy, J.—Provided it is clear from the 
record that there was a plea of guilty which has 
been acted on, the mere fact of recording some evi- 
dence would not have the effect of nullifying that 
plea. B Empsrorv. JANARDAN KASHINATH ABHYANKAR, 
33 Bom. L. R. 340; A. I. R 1931 Bom. 195; 32 Or. L. 
J. 719; Ind. Rul. (1931) Bom. 297; (1931) Or. Cas EH 


s. 250—Complaint including offence 
exclusively triable by Court of Session—Case tried 
under Chap. XXI—Jurisdiction to make order for 
compensation—Test of jurisdiction—Complaint ` or 
form of proceedings. h : 

The question whether a case is one ‘triable bya 
Magistrate’ within the meaning of s 250, Criminal 
Procedure Code, and whether the Magistrate has con- 
sequently power to make an order for compensa- 
tion under that section is not to be entirely regulated 
by the complaint, and a complainant cannot by 
merely mentioning a charge exclusively triable bya 
Court of Session, bind the Oourt and at the same 
time protect himself against -a fine for bringing a 
false and vexatious accusation. The criterion is the 
form of the proceedings, that is, whether they were 
conducted under Ohap, XVIII or Chap. XXI of the 

ode. 

OW here a complaint was made under ss. 307, 147 
and 323, Penal Code, and summons was issued to the 
accused underthose sections but there were indica- 
tions to show thatthe Magistrate took no particular 
notice of the offence under s. 307 and believed that 
he was conducting a trial and not an enquiry: 

Held, that he had jurisdiction to pass an order 
under s. 250, Criminal Procedure Oode. A Suram 
Lat v. Nano Ram, 32 Or. L. J. 670; Ind. Rul. (1931) 
All, 340; A. I.R 1931 All. 355; (1931) Cr, Oas.611 


36 
8.264 (1)—Summary trial—Mode of record- 
ing evidence—Discretion of trial Court. 
Whether the substance of the evidence referred to 
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in s, 264 (1), Oriminal Procedure Code, must be such ` 
a complete summary of the evidence as to afford 
material for appeal ormerely a statement of the evi- 
dence which the Court thinks substantial isa matter 
that rests with the Court, M SUBRAMANIA MAIBTRY v. 
NAOHIAR Amar, A. I. R. 1931 Mad. 233 (1); 33 L. W. 
311; (1931) M. W, N.118; 32 Or.L J. 689; Ind. Rul. 
(1931) Mad. 510;4 Mad, Cr. Gas. 92; (1931) Cr. Oas. 
329 (1) 174 
——— 88, 271, 272—‘Plea of guilty’'—Procedure 
to be followed—Trial, when commences—Refusal to 
accept plea,legality of—Position of offender after 
plea of guilty—Joint trial—Some accused pleading 
guilty—Lxamination of such accused before sen- 
tencing them, legality of—Proper procedure. 

The trial beforea Court of Session commences 
immediately after the empanneling of the Jury, when 
the prisoner is given in charge. It isonly when he 
remains silent or when he claims to be tried that the 
Court can proceed to empannel a Jury and try the 
case. The issue between him and the Crown has 
then and not tillthen been joined and it is that issue 
which the Jury hasto try. The Courthas, however, 
got discretion when the accused pleads “ guilty ” 
to accept the plea or not. If the plea be not accept- 
ed there seems to be no sense in recording it. The 
trial, however, does not proceed because s. 272 does 
not apply, where accused pleads guilty. Section 271 
means that where the accused pleads guilty the Court 
need not necessarily record a conviction against him, 
his plea shall be recorded and ina suitable case the 
Court may leave the matter there and discharge him. 
He cannot then be tried. 

The practice sometimes adopted in India, where 
there is a joint trial, of refusing to accept the plea of 
guilty and proceeding to try the accused in order 
that his confession may be taken into consideration 
against his co-accused under s. 30, Evidence Act, is 
illegal and an abuse of the process of the Court. 

After a plea of guilty there is nothing in issue to 
be tried between the Crown and the prisoner at the 
Bar; a fortiori after his plea ofguilty has been 
accepted, andthe reason is still stronger if he has 
been convicted upon his plea of guilty. Therefore, 
when a person has pleaded guilty, he ipso facto 
ceases to be an accused person. 

It is always desirable to passa sentence complete- 
ly, before calling accused pleading guilty ina joint 
trial to give evidence against his co-accused, so that 
the witness may givehis evidence with a mind free 
of all corrupt influences, which the fear of impen ding 
punishment and the desire to obtain immunity to 
bimselfat the expense of the prisoner might otherwise 
produce. But this course is not essential. C MURAM- 
MAD YUSUF v. EMPEROR, 32 Or. L.J. 667; A. I. R. 1931 
Oal, 341; 35 O. W. N. 490; (1981) Or. Cas. 405; 58 O. 
1214 142 

8. 319—Assessor—Prolongede absence from - 

District, whether exempts from being assessor— 

‘Residence’, meaning of. 

Prolonged absence of an assessor from a District 
exempts him from beingan assessor under s, 319, 
Oriminal Procedure Code, 

A man may obviously reside during the year in 
more than one District and a person who in this way 
possesses more than one place of residence would be 
ordinarily liable to serve'as a juror in each of the 
Districts in which he has his residence, but he would 
only be subject to that liability solong as he was 
residing in that District. 

The mere fact that a person’s name is on.the list 
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of Jurors and assessors does not render him liable to 
serve as a juror or assessor unless he is liable under 
s. 319, Criminal Procedure Code. Pat MogAMMED 
Ezaz Hussan Kuan v. EMPEROR, 12 Pat, L. T. 209: A. I. 
R. 1931 Pat. 160; 32 Or, L. J. 740; Ind. Rul. (1931) Pat. 
220; (1931).Or. Qas. 400 540 
—— 5, 326—Murder trial—Omission to summon 
not less than 18 Jurors—Validity of trial. 

Where a Sessions Judge doesnot want to summon a 
large number of Jurors under s. 326, Criminal 
Procedure Code; for the whole session but 
wants to summon only as many Jurors as 


may be required for a particular trial, itis neither , 


illegal norirregular for him tosummon less than 18 
persons for a murder trial so long as he takes care to 
summon a sufficient number of persons to enable 
him to choose the requisite number of Jurors from 
among them in the manner provided by law. 
Assuming that it is incumbent on the Judge under 
s. 326, Oriminal Procedure Code, to summon a mini- 
mum of 18 Jurors fora murder trial, mere failure on 
the part of the Judge to summon the full number will 
not by, itself, vitiate the trial. It is a mere irregulari- 
ty which would generally be condoned under s. 537, 
Griminal Procedure Code, and a re-trial would not be 
ordered unless it has occasioned a failure of justice. 
Pat BIHARI Manton v. TIMPEROR, 10 Pat. 107; A. I. R. 
1931 Pat, 152; Ind. Rul. (1931) Pat. 241; 32 Or. L.J. 
797; (1931) Or. Cas. 392; 12 P.L. T. 798 801 
——— ss. 337 (3), 541 (1)—Prisons Act (IX of 
1894), s.8—Prisoners Act (III of 1900)—Approvers 
—Confinement in Police custody, legality of—Power 
of Local Government to order detention in Police 
custody— ‘Prisoner’, ‘accused,’ meanings of. 


The custody contemplated by s. 337 (3), Criminal - 


Procedure Code, in the case of persons who have 
been tendered and haye accepted pardon is judicial 
custody or confinement in a ‘prison’’ and Criminal 
Courts have no discretion to order the detention of 
such persons in Police custody. 

Whera ample provision has been made by 
law for the detention in Jails or judicial lock-up of per- 
sons liable toimprisonment or committed to custody, the 
Local Government has no powerto issue a direction 
under s. 541 (1), Oriminal Procedure Code, that an ap- 
prover, shall be confined in a particular placein the 
occupation of the Police. 

An approver is, after all, an accused person and 
though heis declared to be acompetert witness after 
acceptance of pardon under s. 337, Oriminal Proce- 
dure Oode, the pardon is only conditional and the ap- 
prover does not entirely cease to be an accused per- 
son until and unless the conditions of- the pardon are 
duly fulfilled. Pp 

An approver detained in custody under s. 337 
Oriminal Procedure Code, comes within the definition 
of ‘a criminal prisoner’ in s. 3 (2) of the Prisons Act. L 
Kunpan Lat v. Emperor, Ind. Rul. (1931) Lah. 481; 32 
Or. L. J. 785; 32 P, L. R. 423; A, I. R. 1931 Lah. 353; 
(1931) Or. Cas. 625 625 
—#S.342—Refusul to answer—lInference. See 

ORIMINAL TRIAL 277 
8.342. See CriminaL PROOEDURE Oobz, 

1898, ss. 271, 272 142 

s. 342—Ezxamination of aceused—Omission 
to examine—Validity of trial—Examination of 
fresh witness—F resh examination of accused, 
necessity of —Filing of written statement, whether 
amounts to examination. 

_ The provision in the latter part of s. 342, cl. (1), 
Oriminal Procedure -Code, direeting the QGourt to 
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question the accused generally on the case is man 
datory, and failureto comply with the terms of the 
section isan illegality vitiating the trial and nota 
mere irregularity which can be cured under s. 537 of 
the Code, -The question whether the non-compli- 
ance with the strict provision of the aforesaid section 
has caused any prejudice to the accused or not does 
not arise in such cases, 

The accused should be examined in the aforesaid 
manner whenthe prosecution has finished calling 
the evidence, though he need not beso examined once 
again after the cross-examination and re-examination 
of the prosecution witnesses re-called. Butif afresh wit- 
ness is called in and examined, the accused must again 
be questioned according to s. 312. 

The filing of a written statement by the accused is 
not tantamount to the examination of the accused as 
required by s. 342 of the Code. M Narazasa MUDALIAR 
v. DEVASIGAMANI MUDALIAR, (19381) M. W. N,914; 3 
Mad. Or. Cas. 362; A. I. R. 1931 Mad. 241; 32 Or. L. J. 
757; (1931) Or. Oas. 361 493 
——_—_— s. 342—S. 342 applies only to ‘accused’ not 

to persons convicted. 

Section 342, Oriminal Procedure Code, is restricted 
to an accused, who ison trialin the proceeding to 
which thesectionis being applied. It has no applica- 
tion toa person who may be accused in some other 
proceeding and cannot be applied toa convicted 
person. G Musammap Yusur v. Emperor, 32 Cr, L. d. 
667; A. I. R. 1931 Cal. 311; 35 O. W. N. 490; (1931) Or. 
Cas, 405; 58 O. 1214 142 
—— ss. 350,436—Order for further inquiry— 

Change of Magistrate in trial Court—Successor 

framing charge without re-examining witnesses 

already examined—Procedure, legality of. 

The Sessions Judge directed a further inquiry under 
s. 436, Oriminal Procedure Code, and returned the 
case to the original Court. Meanwhile there had 
been a change of Magistrates and the new Magistrate 
framed a charge without re-examining the witnesses 
already examined. The District Magistrate trans- 
ferred the case holding that the procedure adopted 
by the new Magistrate was illegal : , 

Held, (i) that the inquiry before the new Magistrate 
was still the same inquiry and the procedure adopted 
by the new Magistrate was not in any way illegal; 

(ii) that as there had been an error in the District 
Magistrate’s order, it was better to set aside his order 
and restore status quo ante though no hardship had 
been caused to any party. M NANUREDDIGARI LAKSHMI- 
REDDY v. URGANAPALLE MUNI REDDY, 33 L, W. 338; 32 
Or. L. J. 635; (1931) M. W. N. 179; Ind. Rul. (1931) 
Mad. 469; 60 M. L. J. 524; A. I. R. 1931 Mad, 488 (2); 
54 M. 512; (1931) Or, Cas. 552 (2); 4 Mad, Or. Oas. 86 E 


s. 397 proviso. See OriminaL PROCEDURE 
Cope, 1898, s. 123 501 
—__—-— s,403—Illegal conviction, whether bars 
subsequent prosecution. f 
Tn a criminal ease the accused were let off on revi- 
sion on the ground that the trial was illegal. No men- 
tion, however, was made ofone of the accused who 
had been convicted and sentenced under s. 562, Cri- 
minal Procedure Code. In a subsequent prosecution 
of that accused it was contended that the previous con- 
viction was nota bar as it had been automatically 
set aside by the finding that the trial was illegal : 
Held, that an illegal conviction stood on a different 
footing from a conviction by a Court without 
jurisdiction and the second prosecution was barred 
by s. 403, Oriminal Procedure Code. L Ram Pryart v, 
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Emperor, A.I. R, 1931 Lah. 199; 32 Or. L, J. 731; Ind. 
Rul, (1931) Lah. 469; (1931) Cr. Oas, 319 373 
——— $88. 417,423—Order of acquittal—Appeal 
—Interference—Principles. 
. The Chief Court of Oudhisloath to interfere with 
an order of acquittal and will only do so if it is proved 
without any doubt not only that the accused person 
is guilty, but that he has been acquitted on unreason- 
able grounds: O Guaroor Kuan v. Emperor, 8 O. W. 
N. 101; A. I. R. 1931 Oudh 116- 32 Cr. L. J. 694; Ind. 
Rul. (1931) Oudh 196; (1931) Or. Cas. 276 436 


ss. 421,476-B—Applicability of s. 421 to 
` appeals under s. 476-B. ké 
Section 421, Oriminal Procedure Code, applies to all 
appeals including those under s. 476-B of the Code. 
Pat BAIDYANATH Giri v. Emperor, A. I. R.1931 Pat. 
144; 32 Or. L. J.735; 12 P.L. T, 336; Ind. Rul. (1931) 
Pat. 216; (1931) Cr. Cas. 360 536 
=— S, 423. See ORIMINAL PRocEDURE CoDE, 1898, 
8,417 ; 436 
~ — s. 423—Appellate Court—Order for, re-trial 
-—Duty to formulate charge—When re-trial should 
not be ordered. 
After reversing a conviction and sentence an Ap- 








pellate Court cannot order an innocent man to be 


re-tried without formulating a charge. 

Further, though in certain circumstances the 
Appellate Court can order a re-trial under s. 423, 
Criminal Procedure Code, it cannot doso where the 
prosecution has hopelessly broken in every respect, 
so as to enable the prosecutor to substantiate seme 
new charge against the accused, or to produce evi- 
dence which might easily have been produced at 
the first trial. M Dara Laksum1 NARASIMHAM v. 
Garin SATYANARAYANA, (1930) M. W.N. 1219: A.I. R. 
1931 Mad, 227; 32 Or. L. J. 749; Ind. Rul. (1931) Mad. 
518; 4 Mad. Cr. Oas. 79; (1931) Cr. Cas. 323 > 454° 


——— ss. 423, 429—Accused asking that his 
appeal might be taken as having been withdrawn 
—Power of High Court to interfere in revision 
—Penal Code(Act XLV of 1860), s. 124—-Sedition 
—Mild speech—Sentence: 

The acetised, an Advocate, was sentenced to two 
years’ rigorous imprisonment. under s. 124-A, 
Penal Code. -He- signed a mukhtarnama in favour 
of ‘his brother for filing an appeal but his Counsel 
produced a letter from him in which he asked that 
the appeal may be taken as having been withdrawn: 
- Held, that under the circumstances the appeal 
must be treated to have been withdrawn, but as it 
was the duty of the: High Court when a matterhas 
been brought to its notice which it considers 
should be corrected, to deal with it, the appeal 
could be treated as though it were a revision. 

[In this case a sentence of: two years’ rigorous 
imprisonment washeld to be excessive and reduced 
to ning months’: rigorous imprisonment]. L 
SHAM LAL v. EMPEROR, A. I. R, 1931 Lah. 97; 31 P. L. 
R. 990; 12 Lah, L. J. 312; 32 Or. L. J. 732; Ind. Rul. 
(1931) Lah, 471; (1931) Or. Cas. 161 375 
ss. 435, 438—Revisional powers of Sessions 

Judge, scope of. 

The power ofa Sessions Judge to take action under 
s. 435, Criminal’ Procedure Code, is not limited to 
cases in which he happens to have personal know- 
ledge: leading him to suspect an irregularity nor to 
cases in which the persons directly interested as com- 
plainants or accused moye him to call for - records. 
Directly the Session Judge has. any reasonable cause 
of suspicion that an irregularity has occurred hg 
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should call for the records irrespective of the source 
of his information. 

Under s. 438, the Sessions Judge need only report 
the result of his examination “if hé thinks .fit”, 
but he must exercisea judicial discretion and if, 
in his opinion, a material irregularity or illegality has 
occurred, he should -report the matter. L ROSHAN Lab 
v. Euprror, A. I. R. 1931 Lah. 107; 32 Cr. L. J. 653; 
32 P. L R. 130 (2); Ind. Rul. (1931) Lah. 380; (1931) 
Or. Cas. 171; 12 Lah.471 ' 108. 
—— ss; 435, 439—Criminal trial—Accused 

anticipating defence by petitions before he “is 

charged and applying for revision of orders on 

such petitions—Procedure, legality of. 
? The practice of accused persons anticipating their 
defence before they are charged and put upon their 
defence, by petitions to the Court and bringing 
up the orders on those petitions before the High 
Oourt in revision is quite misconceived. An accused 
person must wait till he is charged before he 
defends himself, and if he is convicted, his first 
remedy is in most cases by way of appeal. M Inre 
RAMIREDDI, A. I. R. 1931 Mad. 240; 54 M. 251; 33 L. W. 
542; 32 Or. L. J. 779; Ind. Rul (1931) Mad. 576; €0 M. 
L. 7.691; (1931) M. W. N. 766; 4 Mad. Cr. Oas 141; 
(1931) Or. Cas. 336 624 
-———s. 436. See ORIMINAL PROCEDURE CODE, 

1893, s. 360 5 
——§s. 438. See ORIMINAL Proogpure Cops, 

1898, 8.435 : : 108 
ss, 438, 439--Revision—Refusal of convict 

to appeal—High Court’s power to revise order of 
< conviction, 3 t 

There is no warrant for the proposition thatthe 
omission of a convict to appeal is by itself sufficient 
in law, or asa matter of well-established practice, to 
debar the High Court from'examining the record suo 
motu or on a reference by a Sessions Judge, or at the 
instance of a third party, and from passing such order 
asit thinks appropriate. The prohibition contained 
in sub-s, (5), 8. 439; Oriminal Procedure Code, is limited 
only to those cases in which the Court is asked to. 





interfere at the instance of the party who could have. 


appealed, but has not done so. It leaves untouched the 
power of the Courtto exercise its revisional powers 
under sub-s. (1), s. 439, in all other ‘cases. 4 

In applying s. 439, however, it is necessary to bear 
inmind that the powers of the Court under that 
section, wide though they are, arepurely discretionary. 


and must be exercised not, as a matter of course, but. 
L Pars Ram v.’ 


only to further the ends of justice. 
EMPEROR, A. I, R. 1931 Lah. 145; 32 P. L. R. 71; 32 Or. 
L. J. 700; Ind. Rul. (1931) Cal, 449; (1931) Or. Cas. 





257 = < 353 
= s, 439. See URIMINAL PROOEDURE CoDE; 
s. 144 649 


S. 439—Revision—Interlocutory orders. 

The High Court will not interferein acase during 
its pendency ina subordinate Court unless it is of 
an exceptional nature ; and the usual test of its being 
of such a natureis thata bare statement of the facts 
of the case withoutany elaborate argument should 
be ‘sufficient to convince the High Court that the 
ease is one fit for itsinterference at dn «intermediate 
stage. Wal Kuro SINGH v., EMPEROR, 12 Pat. L. T. 69; 
A.I. R. 1931 Pat. 140; 32 Cr. L. J. 782; Ind. Rul, (1931) 
Pat. 225; (1931) Cr. Oas. 356; 10 Pat. 596 785 
————~—s8. 439, 476—Order of Civil Court making 

complainti—Revision under s. 439, competency of— 

Act not committed during pendency of any pro- 
ceeding but subsequently—Complaint, legality of— 


. 
` 
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Revision—Cwil Procedure Code (Act V of 1908), 

s. 115. 

A, decree-holder applied for execution. The judg- 
ment-debtor pleaded certain payments but the exe- 
cyting Court refused to recognise them as they were 
time-barred. The judgment-debtor subsequently 
produced a receipt and moved the Court to institute 
proceedings under ss. 209 and 210, Penal Code, against 
the decree-holder and'an order was made for drawing 
upacomplaint. The decree-holder applied in revision 
under s. 439, Criminal Procedure Code: 

‘Held, (2, that the revision under s. 439, Criminal 
Procedure Code, was competent even thcugh the com- 
plaint was made by a Civil Court; 

(iii that inasmuch as the execution proceedings had 
terminated and the receipt, which formed the basis of 
the order to prosecute, was not before the Court during 
a proceeding in the Court, no offence was com- 
mitted in or in- relation to a proceeding in 
that Court and the Court acted ultra vires in 
inquiring into the matter, and the High Court could 
also interfere under s. 115 Civil Procedure Code. 
L Lacauan SINGH v. EMPEROR, A. 1 R. 193L l] ab.105; 
32 Cr. L. J. €47; 32 P, L R. 46;41931) Cr. Cas. 169 

216 
S 476, inquiry under. See Puna Copz, 1860, 

s. 193 262 
———. S. 476 —Perjury—Evidence believed by 

Sessions Judge but disbelieved by High Court— 





Complaint by Sessions Judge for perjury, propriety 
0 q 


The evidence given bya witness ina criminal 
trial was disbelieved by the trial Court, was believed 
by the Sessions Judge, but was considered false by 
the High Court. An application for a complaint 
against him for perjury was made to the successor of 
the Sessions Judge and the Sessions Judgemade a 
complaint : ' : GS te 

Held, that in the circumstances the Sessions Judge 
should not have initiated further proceedings against 
the witness. 

It is somewhat anomalous that the successorof a 
Judge, who has believed the evidence of a witness 
should order the prosecution, of that same witnessfor 
perjury. L RAHMAT, Aur V. IMPEROR,:32 Cr, L. J. 652; 
lnd. Rul,(1531) Lah. 367; A. I. k. 1931 Lah. 404; 
(1931) Cr. Oas. 644 f 95 
——sS. 476-B. See CRIMINAL PROCEDURE CODE, 

1898, 5.421 536 
—~— $. 488—Maintenance 

based on compromise, enforceability of. 


siri : Where the parties to a procceding under s. 4&8, 


e Criminal Procedure Code, settle the matter without 
any referenceto the Court there isno necessity for 
the Court to paas any order under s. 4&8. But if the 
passing of an order under s. 488 is an essential part of 
the compromise the Court cannot refuse to enforce 
the order merely» because ib was based on a com- 
promise. M MANGAYYAMMA v. APPALASWAMI, 60 M. L. 
J. 213; A.I. R. 1931 Mad. 185; 33 L. W. 405; (1931) 
M. W. N, 327;.32 Cr. L. J. 688; Ind. Rul. (1931) Mad 
509; 4 Mad. Cr. Cas. 101; (1931) Cr. Cas. 226 173 





whether bar to civil suit for restitution of conjugal, 

rights. 

Although an order under s, 488, Criminal Procedure 
Code, has been passed with the consent of both the 
parties, it cannot operate asa bar to a civil suit for 
restitution of conjugal rights unless it is expressed 
in the consent given: that the consenting party agreed 
that in all circumstdénces the wife should live apart 
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` from the husband and be entitled to the ‘mainten- 


ance agreed upon. M GURUVAPPA CHETTY v. THAYA- 
RANMAL, 60 M L. J. 433; 33 L. W, 423; (1931) M. W. N, 
364; Ind. Rul, (193L) Mad. 527; A. I. R. 1931 Mad, 482: 
54 M. 558; (1931) Cr. Cas. 516 463 
> 8. 526—Transfer— Magistrate personal 

friend of one party, whether ground for transfer 

—Application for transfer—Applicant's right to 

copy of report of subordinate Court—Vexatiougs 
- applications—Penalty. 

The practice which prevails in the High Courtin 
applications for transfer, of furnishing the applicant 
with acopy of any report which the Court may re- 
ceivefrom the subordinate Court from which it is 
sought to transfer the caseshould be followed in tha 
Chief Presidency Magistrate's Court. 

The fact thatthe Magistrateisa personal friend of 
the complainant is no ground for transferring the 
case. 

The High Court will ,exercise the powers given to 
it under s. 526.(6-A), Criminal Procedure Code, in all 
frivolous or vexatious applications for transfer. B 
In re Damopar BAPUJI Papvat, 33 Bom. L, R. 311; A, 
I. R. 1931 Bom. 206 (1); Ind. Rul. (1931) Bom. 315: 
32 Cr. L. J. 805; (1931) Cr. Car. 850 (1) 198 
——-8 537. : 

See CRIMINAL Precepure Cope, 1898, s. 154 1 

See CRIMINAL PROCEDURE Cone, 1898, ss, 236, 237, 





239 (d) . 458 
—--—S 541 (1), Sie CRIMINAL Procepure CODE, 
1898, s 337 2) 625 


Criminal trial—Ccnviction of son—Attachment of 
household property to realise fine, legality of—Ob- 
jection by father—Duty of Mayistrateto make in- 
quiry. 

A person was ccnvicted and sentenced to a fing 
A’ warrant of attachment was issued by the Magistrate 
for recovery of the amount of fine and some house- 
hold property was- attached. The conyict’s father 
objected to this attachment onthe ground that the 
property belonged to himself and not to his son, but 
the Magistrate dismissed this petition on the report of 
the Naib Tahsildar to tho efféct that fatherand son 
used to live together and méss together and that the 
property was joint property of the whole family : 

Held, (1) that the household properties must be 


- taken as belonging to the father and could not be 


attached; - ° “4 
(2) that it was obviously the duty of the Magistrate 
himself to record ‘allthe evidence of both the parties 


: and then to pronounce his judgment upon it and the 


dismissal of the father's petition on the report of the 
Naib-Tahsildar, without an enquiry by the Magistrate 
himself was entirely illegal. L Parsuotam Das v. 


` Emperor, 32 Or. L. J.812; A. I. R. 1931 Lah, 543 (1); 
912 


(1931) Cr Cas. 783 (1) 
————Evidence of defence witness against person 
other than accused, value of. 

A statement made by a defence witness against a 
person other than the one whohad called himas a 
witness could not be considered as i' it were evidence 
led on behalf of the complainant. L CHATUR Buus », * 
Ewprror, A. I. R.1931 Lah. 57; 32 Cr. L. J. 672; 32 P. 
L. R. 300; Ind. Ral. (1931) Lah. 398; 12 Lah, 385; 
(1931) Cr, Cas, 137 238 
— Hvidence—Prosecution story false--Power of 

udge to arrive at some theory of actual happeninga 
if he can-fairly do so on evidence. 

Per .Courtney-Terrell, C. J—There is no fundas 
mental rule of law. which prevents a Judge, if he finds 
thet the prosecution story as told by the prosecution 
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witnėsses is untrue, from doing the best he can in 


view ofall the evidente given in the case, to arrive 


at some theory as to what bas actually happened 
if he can fairly do so upon. the, evidence. But in a 
case where the story of the occurrence in its funda» 
mental aspects has been found’ by the Judge tobe 


untrue it will rarely, if ever, be possible to accept. 


the evidence of the prosecution witnesses who have 
obviously conspired together totell that false story. 
Pat HABIBUR RAHMAN v. WMPEROR, 32 Cr. L. J. 736; 
Ind. Rul (1931) Pat. 339; (1931 Or. Cas.787-- 536 
Murder—Sentence—Extreme youth. 

Though mere youth may not, in -itself, be a rea- 
son for not hanging a murderer, extreme youth may 
be such a reason. L Monan Lat v. Emprror, A.J. R: 
1931 Lah. 177; 32 Or. L. J. 682; Ind. Rul. (1931) Lah. 
401; (1931) Cr. ‘Cas. 297 


——_——-Frevious unsworn statements of witnesses, 
, admissibility of. 


‘The whole of the evidence so far as it affects. 


both parties favourably or unfavourably must 
go to the Jury for whet it is worth. «But the 
previous statement of a prosecution witness, if it is 
not the deposition before the Committing Magistrate, 
` ig not evidence at all against the accused of the truth 
ofthe facts stated therein and so far’ as such prior 
statements are concerned, the proper direction to be 
given to the Jury is that ‘before relying on the evi- 
denco given bythe witness,at the trial the Jury. 
should take into consideration the fact that he made 
the previous statement, but that they must not treat 


the previous sfatement as being. any evidence at all 


against the accused ofthe facts therein alleged. 

‘Per Rankin, C. J.—In a civil case if the witness be 
himself a party his previousstatement though un- 
sworn and said by the. witness at the trial to be false 
would be evidence ofthe facts stated tneréin as- 
being an admission. In a criminal cass, however, 
the previous unsworn statement of a witness for the 
prosecution is not RR the accused of 
the truth of the facts stated therein save in’ very 
special circumstances; , sê das corroboration under 


s 157 of his testimony “im: the witness-box’ on the - 


not: 
proof 


conditions therein laid down. This means - 
merely that ‘it is, in itself, insufficient 

but that it cannot be so used at all 
be“ coupled with probabilities “dwhich ` 
that the witness was-morelikely to: tell. the truth 


oi - the former, occasion tHan-in the : witness-box | 


gò as to goto the Jury as part of the proof that 
what was then statedistrue. C Prorutrta Kumar 
SARKAR v. EMPEROR, 32 Or. 
Càl. 401; Ind. Rul. (1931) Cal. 463; 53.0. L, J. 427; 
35° 0. W. N. 731; (1931) Cr Cas.497 575 


Refusal by’ accused to answer questions— 
Inference—Criminal Procedure Code, s. 842. 

- Though the prosecution case has to be judged on 

its merits,an accused person cannot defeat the ends 

of, justice by merely refusing to answer questions 

Section . 342, Criminal Procedure Code, clearly -pro- 

Vides that the Court may draw such inferences from 


the accused's refusal, to answer questions as it thinks - 


just. L- SHER JANG v.. TMPEROR, A? I. R. 1931 Lah. 
178; 32 Or. L. J. 684; Ind Rul. (1981) Lah, 405; TED 
Cr. Cas. 298 

. Sentence, 


A severe sentence should not be aaa where the 
accused did not appreciate fully that they were cóm- 
mittinga breach of the law.: B M.-S. ADHIKARI v. 
Emperor, 33 Bom. L. R..325; A. I. R, 1931 Bom, 202; - 
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It cannot - 
suggest | 


-L. J, 768; A. I. R.1931 


` [1931 


32 Or. L. J. 723; Ind. Rul. (1931) Bom. 501; (1931) Cr. 
Cas 346 477 
Sentence—Youth of offenders whether ex- 
tenuating circumstance. : 
The proposition that youth is notin itself a suffi- 
cient ground for reducing the punishment for 
murder from death to transportation for life is 
correct where a youth deliberately by himself sets out 
tokill another man. But where 4 youth is associat- 
ed with older persons, it may be proper in certain 
cases to infer thathe was influenced by the older 
and more mature persons and to inflict the lesser sen- 
tence. L SIKANDAR Vv, EMPEROR, 32 Cr. L. J. 645; 32 
P. L. R. 414; A. I. R. 1931 Lah. 536; (1931) Cr. cas 
776 122 
Criminal Tribes Act (VI of 1924), s. 23—Long 
period of good behaviour,whether ground for not 
imposing minimum, senience—S. 28, proviso, effect of. 
The fact that an accused person has been fora lorg 
period without any conviction, and, therefore, so fer 
as is known, living an upright life, is a special cir- 
cumstance which can be taken into account as taking 
the case out of the provisions of s. 23, Criminal Tribes 
Act, and in such cases the minimum sentence pro- 


vided by thesection need not be imposed. 


The proviso to the said section is only directed to _ 
ruling.out of accounf more than one conviction before 
the Actcame intoforce It was not directed to the 
length of time which has elapsed since the previous 
conviction.and was not intended to prevent that fact 
being considered a-special reason. B Brcuar Sarva v. 
Emperor, 33 Bom. Lb: R.-338; A. 1. R. 1931 Bom. 205; 
32 Cr. L. J. 724; Ind. Rul. (1931) Bom. 302; ney Cr. 


Cas, 349 78 
Crown grants. See TRANSFER OF “ PROPERTY ee 
` 1882, 8.54 ` 811 


Crown Grants Act (XV of as ss. 2, 3. Cee 

TRANSFER OF PROPERTY Act, 1882, s. 54 811- 
Customary Law (Punjab)—Alienation by limited 

owner—V alidity. 

An alienation which includes a Will, made- by a- 
person, who has a limited interest in the estate in hia 
hands under the Customary: Law, is valid and effectual 
tillit is set aside at the instance of the reversioners; - 
it is-‘not yoid. L Pir: Basu v. Jattu Ras, A. I.R.: 
1931 Lah 235; Ind. Rul. (1931) Lah. 422 294 : 

Ancestral land—Eniry of name of common 

- ancestor in pedigree table cnd shares-of sons— 
Inference. 

Where the name of thecommon ancestor was given | 


-in the pedigree table and the shares of the three sons 


of that ancestcr were recorded. as equalin the earliest 
Settlement: 

Held, that it was notonly legally permissible to: 
infer but it should be inferred in the absence 
of evidence to the contrary, that thé land in dispute 
was ancestral. 

Payment of a sum of money for securing - a wife is 
customary amongst Jats; and is a valid..necessity 


foran alienation of - ancestral lard. L BHAN SINGH 


v. Ras Sineu, Ind. Rul, (1931). -Lah.'480; 32 P. LR. 
510; A. I. R. 1931 Lah. 599 634 
Brahmans of Lalman Gift. in Hanou of 

sister, validity of. 

A gift in favour ofa sister in lieu ‘of services is 
valid among the Brahmans of village Lalman in 
the Garshankar Tahsil of the Hoshiarpur District. ` 

The general agricultural custom of the Punjab 
allows giftSin favour of relations who have rendered 
services tothe donor. L .THAKRI v. Tursi Ram, A. I 
R, 1931 Lah, 239; Ind, Rul (1931) Lah, 427 


299. 


Vol. 1314 


Customary Law (PunJab)—concld. 


Handal Jats of Ambala Districzx—Succession 
—Collaterals of third degree, whether exclude 
married daaghter. 

Among Randal Jats of the Ambala District colla- 
terals of the third degree are not preferential heirs 
to the self-acquired property of a sonless Jat as 
against his married daughter. L Kenar SINGH v. 
Baouns, A.I R. 1¢31 Lah. 113 (2); 32 P.L R. 36; 
Ind. Rul (1931) Lah. 396: 12 Lah. 310 236 
———~Khatris of Hafizabad Tahsil, whether 

governed by custom—Decree against father and son 

Death of father—Son cunnot deny liability by 

contending that family is agricultural. 

It cannot belaid downasa broad proposition that 
allthe Khatris living in the Hafizabad Tahsil are 
governed by the general agricultural customs. 

Where a decree is passed against a father and one 
of his sons, the latter cannot on the death of the 
father deny his liability in execution proceedings by 
raising the plea that the family is governed by 
agricultural custom and that the property of the 
family is, therefore, exempt from the precess of the 
Court, though it might be op2n to the other sons to 
do so, L Tara Stncu-Prara SINGH v. GURDIAL SINGH, 
Ind Rul, (1931) Lah. 368; A.l R. 1931 Lah. 602 96 
——~——Rawats of Pandari bibi—Succession— Son of 

predeceased son—Right to inherit, : 

Among the Rawals of the village PandariBibiin 
the Tahsil and District of Hoshiarpur there is a custom 
by which the son of a predeceased son is entitled 
to inherit. L TANNA Lan v. MUHAMMAD Hossain, A. I. 
R. 1931 Lah. 23+; Ind. kul (1931) Lah. 416 288 

Succession—Jats of ‘“Mauz. Kanjhaola— 
Married daughter's right to inherit. : 
Among the Jats of Mlauza' Kanjhaola in Delhi 

province a married daughter ig not entitled to suc- 
ceed to her father's property. L Guoari v. MANBHARI, 
A I, R. 1931 Lah. 123 : 347 
Debtor and creditor, See Civin PROCEDURE Cope, 

1908, s 20 303 
Decree—Construction--Words capable of more than 

one meaning —Power of Court to refer to relevant 

papers and circumstances, i 

To ascertain the meaning and effect of a decree of 
auy Court, it is permissible, where the words are 
capable of more than one meaning, to look at all 
relevant papers and circumstances Which were before 
the Court and the object which thé directions con- 
tained in the decree were aimed to achieve and of two 
possible constructions, the Court will not accept the 
one which leads to plain injustice and make its own 
decree an instrumentof depriving parties whose case 
had not been heard and decided, of valuable rights, 
which no one had any. intention to destroy. M 
ZAMORIN OF CaLiouT v., THATTAMANGALATH, A I. R. 1931 
Mad. 328; 54 M. 532 19 

Decree creating charge~Sale in execution 


without freshe suit or attachment of property, ` 


legality of. 

Where adecreecreates a charge on property in 
favour of a person such person is entitled to execute the 
decree without any further suit for sale of the property 
covered by the charge, nor need the charged property 
be first attached before it can be brought to sale. M 
BUOHAYYA v. SRIRAMAMMA, Ind. Rul. (1931) Mad. 479; 33 
L. W. 559; A. I. R. 1931 Mad. 603 (1) 15 
Deeds—Construction— Area and boundaries— 

Measurements definitely described—Boundaries, im- 

ortance of. 

Where a certain area is sold approximately, the 
boundaries given in the sale-deed would have an 
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important bearing on the case and might be consider- 
‘ed more reliable than the area. But where definite 
and exact measurements of the length and breadth are 
given, the boundaries cannot prevail over the measure- 
ments so given. LTHAKAR Das v, Min Zaman, 32 P. 





L. R. 240; A. I. R.1931 Lah. 349 127 
Execution by third person for execuiant—- 
Inference of authority from  circumstances—- 


False thumb mark of executant, effect of. 

A husband executed a document on behalf of his 
wife in her name. The circumstances showed that it 
was executed by him with her authority but the 
thumb impression which she was alleged to have put 
on the document in token of her husband's authority 
to execute on her behalf, did not tally with her thumb 
impression : 

Held, that though a genuine thumb imprint might 
have been unimpeachable evidence of her authorisa- 
tion, it was not essential to the validity of the docu- 
ment, and her authority cou'd be deduced from the 
circumstances ‘under which the transaction took 
place. 4 

Authority or no authority is a question of fact, and 
may be proved in various ways : it may be a legiti- 
mate deduction.from the circumstances under which 
the transaction took place. P C VALLURI RAMANAMMA 
v. MARINA VIRANNA. 35 O, W, N. 633; A.I. R.1931 
P ©. KO; Isd_Rul. (1931) P.O. 129; 33 L. W, 757; 
(1931) M W. N. 609; 33 Bom. L. R. 910, (1931) A.L J. 
541; 61 M_L. J..94; 54 O. L. J. 183 401 
— — Gosha ladies. 

In the case of documents exccuted by gosha 
ladies, the evidence of execution should ‘be clear 
beyond reasonable doubt. M RAMANATHAN CHETTY v. 
DELHI BADAHA Tevar, (0 M. I.J. 302; A. I. R. 1931 
Mad. 335; Ind. Rul. (1931) Mad t00; 33 L. W. 727 


2 840 
Dekkhan Agriculturlists’ Relief Act (XVII of 

1879), ss. 2, 53. See CIVIL PROOEDURE Copr, 1908, 

B. 115 895 
T eposit of title deeds. See REGISTRATION ACT, 

1:08, s. 17 328 
Divorce Act (IV of 1869°, s 2—Petition for divorce 

—Jurisdiction—Domicile—Domicile of origin con- 

tinues until abandonment. 

Where it was found that the petitioner's father, 
his grand-father-tand his great grand-father at least 
all lived and died#n India, he himself was born in 
India and his ‘omly nieans of lievelihood wus 
derived from an estatein Oudh which he inherited 
from his father : 

Held, that the petitioner's domicile of origin was 
India andas his property was situate in Oudh and 
he himself resided in Oudh, he could prima facie 
bring a petition for divorce in the Oudh Chief Court 
provided the other requirements of s 2, Divorce Act, 
are complied with. 

Domicile must be decided on the factgas they exist 
and not on future possibilities. Every person must 
have a domicileand until he abandons the domicile 
of origin and tecomes domiciled in some other à 
countsy he will be within the jurisdiction of the 
domicile of crigin. O GEORGE ARTHUR CANNING 
Hearsey v. ANNA MARGUERETE Heanrszy, 8 O. W. N. 177; 
A. I, R, 1931 Oudh 126; Ind. Rul. (1931) Oudh 207 

447 

Domicile. See Divorce Act, 1869, 5.2 447 
Easement—Light and air—Casting of shadow over 
wall, whether infringement of right to light and air 

—Injunction. 

A person cannot be restrained from constructing a 


448 
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building merely because the shadow of the contem- 
plated building would fallupon a portion ofa wall 
belonging to the plaintiff especially when such a 
shadow would not in any way interfere withthe 
plaintiff's enjoyment of light and air through any 
doors and windows. L HAKIM Mat-Tant Marz. V. B. 
Hartz, Ind. Rul, (1931) Lah. 376; 32 P. L. R. 371; A. I. 
R. 1931 Lah. 443 104. 
———— Right to take water for raising second crop 

and to construct dam, when necessary—Long user 

—Presumption of lawful origin—Ineffectual op- 

position, effect of—Inamdar's rights.. i 

The right to take from a channel such water as is 
.easonably required for -the cultivation of a second 
crop ofthe customary character upon a certain. area 
òf land and for this purpose to construct, whenever 


necessary, a temporary groyne of the required length 


in the bed of the channel is not of too indefinite a 


character to be capable of acquisition by prescription.. 


“Where it is established that for a long period of 
years such a right was exercised by the inamdars of 
a village, a lawful origin must be ascribed to such 
user. . 

Sucha right may well defend noton the terms of 
the grant but upon the circumstances under which 
it was made. | i 

Ineffectual opposition to the exercise of what is 
claimed to bea right is evidence rather in support 
ofthe right than of its non-existence. P C PAKALA 
VENKANNA v. RAMAKRISHNA RANGA Rao BAHADUR GARU, 
35 0. W. N. 695; A. I. R. 1931 P 0. 128: Ind. Rul, 
(1931) P. O. 120; 33 L, W. 716; 530. L. J 499; 32 
Bom. L, R. 929; 54 M. 427; 61 M. L. J. 1; (1931) M. W. 
N. 817 “312 
Easements Act (V of 1882), s 28—Right to light 


‘and air—Demolition of old building and construction ` 


of new—Héasement; whether subsists. 


“When a building has been pulled down, in which” 


there was a right oflight and air as regards certain 
windows, and a new:building is constructed on the 
same site, if the windows placed'in the new build- 
ing can be substantially identified with the windows 
that existed in the former building, the right to light 
and air will remain and ‘the easement-will not be lost. 
N Saankar v. DATTATRAYA, A.1.R..193L Nag. 80; Ind. 


Rul. (1931) Nag. 93 > - » 429° 
Election. See O. P. Muntorpanprims.-Aor, 1922, s. ' 
176 (2; (2) S wie, 424 


—,—-No one can approbate and ‘reprobate. See 
Hindu Law - ~ 660 


English Law.” See WATER RIGHTS . 777 
Equitable estoppel.. See PART PERTORMANGE 762 
Estoppel. 
See AWARD 126 
See Evipence Act, 1872, s. 115 669 


against Statute, See REGISTRATION Act, 1908, 

8. . 321 
Evidence—Amalnamas—Admissibility. : 

The genuineness of amalnamas which have been 
admitted by the Settlement Officer, without any 
objection, cannot be questioned in a subsequent 
suit for resumption of the grants. Pat LACHUMAN 
Lan PATHAK v. Kamaxsaya Narayan SINGH, Ind Rul. 
(1931) Pat. 228; A-I. R. 1931 Pat, 224 788 

Cross-examination with reference to entries 
in account books and correspondence—Delay— 

Procedure to be followed—Order asking Pleader to 

ive previous notice of all questions to be asked, 
egality of 

If the questions which a Pleader puts to a witness 
Jn cross-examination have to be answered with re» 
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ference to entriesin books and correspondence, the 
Court may direct that’ the entries should be specified 
and may ask the witness to search for them, staying 
the proceedingsin the meanwhile. The Court has, 
however, no power to order a Pleader who iscrosg- 
examining a witness to give previous notice of all 
questions to be answered from books or correspond- 
ence. S Harnamsine v. Euperor, A. I. R. 1931 Sind 
38; 32 Or, L. J.€68; (1931) Cr. Cas. 198 138 


—Judicial notice. 

Evidence of the sourcesof common knowledge, if 
not of its extent, may perhaps be obtained by re- 
ference to a cyclopædia and the lists of text books 
there to be found. Detailed information supplied 
from such sources requires usually to be established 
by experts. PC UNITED STATES SHIPPING BOARD v. 
Surre “Sr Atpans”, Ind. Rul. (1931) P. O. 163; A. I, R. 
1931 P. O. 189 771 
—-——Photographs—Endentiary value. 

The uses for which, upon mere production of 
them photographs can be accepted as means of proof 
of matters of fact require careful delimitation: 

A photographic picture cannot be relied upon as 
proof in itself of the dimensions of the. depicted 
object or objects, and cannot -be made properly 
available to establish the relative proportions of. such 
objects except by evidence of personal knowledge or 
scientific experience to demonstrate accurately the 
facts sought to be established. 

That the extent to which and tho processes by which 
an accurate topographic plan can be produced from a 
pictorial delineation of a scene are matters of common 
knowledge could hardly be said, though such ques- 
tions have long occupied the attention of men of 
science. i 

Two pre-requisites for the conversion of a photo- 
graphed picture of a landscape intoamap or plan— 





` after ascertainment of the viewpoint of the photo- 


grapher—are said to be proof that the lens used had 
been accurately corrected to yieldwhatis known as 
a fiat field and knowledge of the angle to.the horizon- 
tal plane at which the camera was held. P-C UNITED 
STATES SHIPPING Boars v. SHIP “St. ALBANS", Ind Rul 
(1931) P. O. 163; A, I. Re 1931 P. O. 189 -771 


——— Record. of Rights. 

Where under a-given' ruleof law extreme evidential 
value is to be assigned toa given piece of etidence, 
the probative force of such piece of evidence cannot 
A PARABU Narain 
Sıxan v Jana Banaver, (1931) A. L. J. 360: Ind. Rul, 
(1931) All. 395; L, R, 12 A. 174 Rev.; 15 R. D. 505 





555 
— Records of another case produced for 
particular purpose—Reference to record for other 


purposes, legality of. 

In arguing their case legal practitioners must con- 
fine themselves to such documents ap were produced 
by them and exhibited in the case. If the record of 
another case happens to be before the Court fora 
specific purpose, e. g, where the genuineness of a 
document on the record of another case, of which a 
certified copy is produced in the case, is denied and 
the record of that other case has to be summoned to 
formally produce the original and prove its’ genuine- 
ness, such record as a whole and its contents cannot 
be treated asevidence in the case for any purpose 
other than the one for which it has been summoned. 
A GAURI SHANKAR SHARMA v. THAKUR MEWA Ram, 
Ind Rul (1931) All. 369; A. I. R. 1931 All. 600 ; 
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» ——~— Similar articles, 

124-A 
——— Skilied witnesses, ae 

Thé opinion and conclusion of à skilled person on 
proved facts are receivable inevidence, provided the 
witness has made a special study of the subject or 
acquired a special experience therein. The question 
in such casesis whether the witness is skilled, 
whether he has adequate knowledge. P C UNITED 
STATES SHIPPING Boarp v, Sure “Sr, ALBANS'", Ind. Rul. 
(1931) P. 0.163; A I. R. 1931 P. ©. 189 771 
Evidence Act (I of 1872), s. 3. See PENAL Cone, 

1560, s. 193 594 
——— 58. 3, 68, 71— Mortgage-deed —Proof— 

‘Attesting witness’, definition of — Plaintiff's evidence, 

sufficiency of. 

The signatures of three personsappeared in a mort- 
gage-deed as attesting witnesses. One of them, who 
was, called to prove the deed, stated that the exe- 
cutant hadnot put her thumb impression on the 
mortgage-deed in his presence and that hé merely 
puthis signature on the mortgage-deed, as the 
karinda of the lady asked him todo so. The plaintiff 
also gave evidence that the executant put her thumb 
impression in his (plaintiff's) presenceand in the pre- 
sence of the two other witnesses: 

Held, (i) that the first witness who was called 
although he signed as ‘an attesting witness was not 
an attesting witness within the meaning of attesting 
witness laid down ins. 3 of the Transfer of Property 
Act; - i 

(it) that the evidence of the plaintiff was not suffi- 
cient, for the, purpose of s. 3 of the Transfer of Prop- 
erty Act, because the plaintiff did not state that these 
attesting witnesses made their signatures in the pre- 
sence of the executant; 

(iii) that, further, the plaintiffs’ evidence was not 
admissib’e under s. 71, Evidence Act, as no ‘attest- 
ing witness had been called. A BANWARI LAL ~, 
Gorr Natu, (1931) A. L. J. 342; Ind. Rul, (1931) All. 
397; A. L R; 1931 Al. 41l . ; 557 
——"SS. 6, 8, 32—FPenal Code (Act XLV of 1860), 

s. 876—Rape—Suicide by woman some days after 

rape—Statements made soon after occurrence, 

whether admissible—Dying declaration—Res geste 

—Hvidence of conduct. i 

lf a womanis raped, and decides three days later 
to commit suicide, the rape is not the cause of her 
death or transaction resulting in her death, though it 
may be the contingent motive, and a statement al- 
leged.to have been. made by the woman soon after 
the occurrence cannot be admitted in evidence under 
8. 32(1), Evidence Act; such a statement can bead- 
mitted under s. 6, Evidence Act, only if it is so con- 
nected with the rape as to form part of the same 
transaction. : g 7 ` 

Statements made after ravishment by the woman 
raped are not paft of the res geste. | 

If the conduct ofa woman who has been ravished 
issuch that she lodges a complaint, thén that con- 
duct is relevant and the terms in which the com- 
plaint was made are relevant as conduct but they 
are. nob relevant as direct proof of the act. The 
particulars ofthe complaintmay so far as they relate 
tothecharge against the prisoner, be given in evi- 
dence, not as being evidence ofthe facts complained 
of but as evidence of the consistency of the conduct 
of the prosecutrix with the story told by her inthe 
witness-box and as negativing consent on her part. 
But if she does not gointothe witness-box there is 
nothing to confirm or corroborate and the statement 


See PrNaL Cope, 1860, s. 
i 566 
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or complaint cannot be proved under s. 8, Evidence 
M KAPPINATAH v. EMPEROR, (1930) M. W.-N. 702; 
3 Mad. Cr. Cas, 238; A. T. R. 1931 Mad, 233 (2,; 32 Cr. 
L. J. 751; Ind. Rul. (1931) Mad. 520: (1931) Or. Cas. 
329 (2) : 456 
———$8 11, 32 (5),102—Statement as to age of 
deceased in application for Probate—Admissibility. 
A statementin a petition for grant of Probate as to 
the date of - the death of the deceased made shortly 
afterdeath by a persón in aposition to know the 
fact is admissible in evidence to prove such date, 
when made in circumstances free from suspicion. 
Sucha statement'is admissibleif not under 8. 32, 
then under’s 11 of the Iévidence Act. Pat LacHuMAN 
Lat Patuak v. KAMAKSHYA NARAYAN SINGH, Ind, Rul. 
(1931) Pat. 228; A.I. R. 1931 Pat. 224 . 788 
—— ss. 13, 35—Recitals in judgments, 
admissibility of, f 
A recital in: the order of a President of a Union 
Board is not admissible under s. 35 or a. 13, Evidence 
Act, in evidence unless such President has been 
examined with regard to that récitation.° M Dorarsant 
NAIDU v_Kanzappa Onerry, (1931) M. W. N. 366; 32 Cr. 





L. J. 767; Ind. Rul. (1931) Mad, 558; A.’ I. R 1931 

Mad. 487; (1931) Cr. Cas. 551 654 
5 $8.13; 43—Judgments not inter partes, value 
o 


A judgment not inter partes is only admissible under 
the provisions of ss. 13 and 43, Evidence Act, as 
establishing a particular transaction. The reasons 
upor which the judgment is founded are no part of 
the-transaction and cannot be regarded, nor can any 
finding‘of fact there come to other than the transac 
tion itself be relevant. PO GOBINDA“ NARAYAN SINGH 
v. Suam Lat SINGH, A. I. R. 1931 P. ©. 89;°53C. L. J: 
333: 35 0. W. N. 521; (1931) M. W. N 435; Ind. Rul. 
(1931) P. O. 145; 33 L. W. 707; 33 Bom. L. R. €85; 61 M. 








L. J. 9; 58 O. 1187 753 
- 8. 25. See Ortum Act, 1878, se, 14,15 118 
= S. 27—Confession leading to discovery— 


Admissibility. l 

Where a person suspected of murder made å state- 
mentto the Police that he had put the corpse in aà cer- 
tain mine and the corpse was discovered by the Police 
in that mine in consequence of this’ information: 

Held, that the whole of the accused's statement that 
he had put the body into the mine was admissible in 
evidence under s 27, Evidence Act, though it was 
really a confession. ' , 

Per Scroope, J.—The protection given to an accused 
person by ss. 24, 25 and 26, Evidence Act, should not 
be dependent upon the ingenuity of the Police 
Officer or the folly of the prisoner in composing the 
sentence which conveys the informatión., Bubat the 
same time the Court cannot garble the statement’ 
made tothe Police so as torender it absolutely in- 
nocuous to the prisoner and remove it entirely-from' 
th nature of a confessional statement, Pat Sona-’ 
RAM MAHTON v. UuteRrog, 10 Pat. 153: A.J. R.1931 
Pat. 145; Ind. Rul (1931) Pat. 237;32 Cr. L d, 792: 
12 P. L. T. 481; (1931) Cr Cas. 385 797, 

8,.27—'Custody’, meaning of. 

For the purposes of s. 27 of the Evidence Act, the 
word ‘custody’ does not necessarily mean- detention 
or confinement. Submission to custody by word 
or action unders 46/1), Oriminal Procedure Bode, 
may betaken to amount to custody. : 

The fact of the disappearance of a boy 
was reported tothe Police. No one was then 
suspected. In the aftertioon of the same day the 
accused was suspected. He was called by the Police 
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and on being. questioned pointed out a field where 
the dead body ofthe boy was lying. A second report 
was made onthe evening, after the recovery of the 
body and the accused was mentioned inthis report as 
the probable offender : : 

_fleld, that at the stage at which the accused made_ 
the statement and pointed out the place where the 
dead body was lying, he wasnot in any kind of 
custody and his statement was not admissible under 
8. 27, Evidence Act. L JALLA v. EMPEROR, 32 Cr, L.J. 
650; Ind. Rul. (1931) Lab. 365; 32 P.L, R. 347; A. I. 
R. 1931 Lah, 278; (1931) Cr. Cas. 534 93 

8. 30. See CRININAL Procepure Cone, 1898, 

ss, 271, 272 . 142 
--S. 30—Retracted confession, value of. 

Where a confession which does not contain state- 
ments of any value in evidence except an admission of 
the guilt of the accused has been’ subsequently re- 
tracted, it is not sufficient in itself to justify the 
conviction of the person making it, and if the Sessions 
Judge and the assessors hold that it is untrue the 
Appellate Court cannot say that-the Judge and the 
assessors were wrong. O EMPEROR v. Narain, A. I. 
R 1931 Oudh 83;8 O. W.N. 31; 32 Cr. L. J. 630: 
Ind. Rul. (1931) Oudh 184; (1931) Gr Cas. 211 72 
————ss. 31, 32 (b)—Admissions—Evidentiary 

value—Evidence to prove that admissions were 

made by mistake-—Admissibility.: _ 

Express admissions of a party tothe suit or admis- 
sions implied from his conduct ; are evidence, and 
strong evidence against him, but’ he is atliberty to 
prove that such admissions were mistaken or were 
untrue, and is not estopped or concluded by them 
unless another person hasbeen induced -by them to 
alter his condition. In such a case the party is es- 
` topped from disputing their truth as against that 

person and those claiming under him and that 

transaction but as tothird partiesheis not bound. 

O ABDUL KARERM v Rasgipuppin, 80, W.N 206; A. 

T, R. 1931 Oudh 246 ; 903 

-————S8. 32. See Evipenoz Act, 1872,5.6 456 

———S. 32 (3) (7). See: Hinpu Law 

——S. 32/5). See Evrpunoz Act, 1872, 5. 11 

s 788 


S 33 —Relation of accused, examined as 
witness by Committing Magistrate and personal 
recognizance taken for re-appearance —Witness not 
attending Sessions trial—Previous deposition, 
admissibility. j 
“A witness, a relation of the accused, was examined 
in the Committing Magistrate's Court twice and on 
the both occasions personal recognizance was taken 
from him for his appearance when called upon. Ha 
did not turn up at the Sessions trial and his deposi- 
tion wasadmitted unders 33, Evidence Act, as the 
Sub-Inspector of Police deposed that he had search- 
ed for him on several occasions but could not find him 
and that he hadabsconded: * ‘ 

Held, that theevidenceiwas ‘properly admitted as 
the case fell within thé meaning of the words " can- 
not befound"™ or“ kept out ofthe way by thead- 
verse party " ins.33 of the Evidence Act. C ABBAS 
MANDAL v. Eupgror, 35 O. W. N. 143; Ind. Rul. (1931) 
Cal. 503; 32 Or. L. J. 810; A. I. R. 1931 Oal. 473 








: 855 
—~—-—ss. 35, 76—Punjab Land Reranue Act 
© (XVII of 1887), s, 151—Wards bachh, whether public 
document—Preduction of certified copy, sufficiency 
of—Entry in revenue paper—Presumption — Question 
of rebuttal, whether one of fact. 
The question whether the presumption arising 
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from anentry in the revenue papers in favour ofa 
particular person has been rebutted or not is a ques- 
tion of fact which cannot be challeĝged in second 
àppeal. : 

ards bachh are records of the acts of public officers 
as under s. 151 of the Punjab Land Revenue Act, a pat- 
wari shall be deemed, for the purposes of the Evi- 
dence Act, to be a public officer having the custody of 
a public document which any person has a right to 
inspect and they Gan be proved under s. 76, Evi- 
dence Act, by production of acertified copy. At any 
rate if they have been admitted in the trial Court 
without any- objection, their reception in evidence 
cannot be objected to in appeal. L MALIK MAHMUD v. 
Kauusat Ram, Ind. Rul. (1931) Lah. 494; 32 P.L. R. 
508; A I R. 193) Lah 605 638 
~s, 41— Judgment of Insolvency Court declaring 

certain personas creditor of insolvent, whether 

judgment in rem—'‘Legal character’, meaning of— 

Judgmenisin rem, nature of—Findings of fact in 

judgments in rem, whether conclusive as regards 

strangeérs. : 

The judgment ofan Insolvency Oourt declaring a 
person as creditor of the insolvent does not confer 
any ‘legal character’ on him within the meaning of s. 
41, and hence the declaration does not operate as a 
judgment in rem. ‘ h 

In order that declaration of title to a specific thing 
should have, a conclusive chara¢ter as against the 
whole world it isnot enough to show that under the 
judgment of the Insolvency Court one has become 
entitled to aspecific thing, but his title to suchathing ` 
must have been declared not as against any specified 
person but absolutely. ; h 

A right to recovera debt orachose in action can- 
not be deemed to be a specific thing. 

‘Legal character’ means something equivalent to 
‘status. The legal character assigned toa person an- 
nounces to all tbe world what the legal status of the 
personin question is The meaning of ‘legal 
character’ must be narrowly construed. 

Per Stone, J —-\ judgment in insolvency, declaring 
that a judgment debt isa provable debt does not de- 
clare that an alleged debt which merged in that 
judgment debt is proved. 

Though it be necessary asa step to makinga ‘de- 
claration which willoperate in rem. io find’ a fact, 
that finding will not bind third parties in substqu- 
ent proceedings. M Inthe matter of AN ADYVOGATE, ` 
Ind. Rul (1931: Mad 477; A. J. R.1¢31 Mad. 441; 
(1931) M. W.N 774:61M. L J 229; 54 M. 601: 34 
L. W. 2:2: 4 Mad: Cr. Cas. 2+5 817 

S. 59. See TRANSFER OF PROPERTY Act, 1882, 

8. 123 , 

-$S 68, 71. See EviDENCE Act, 1872, 8 3 

3 557 

s 76 See Evinence Act, 1872, s. 35 638 

s. 92—Oral agreement varying terms of 
decree, admissibility of. 

An oral agreement between the parties toa decree 
varying the terms of thedecree can beproved: the 
proof of such an agreement is not barredbys. 92, 
Evidence Act. S Hotcuanp TOLARAM v PREMCHAND, 
A I. R.1931 Sind 42; Ind Rul. (1931) Sind 70; 25 S. 
LR 279 710 
s. 102. See Kvivence Act, 1872, 8.11 788 
———s 114 (h). , 

Under s. 114, illus íA) of the Evidence Act if a 
man refuses toanswera question, which heis not 
compelled to answer by law, the Court may presume 
that the answer if given would be unfavourable tọ 
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him. L SHERJANG v Emperor, A. I. R. 1931 Lah. 178; 
. 32 Or. L, J. 684; Ind, Rul (1931) Lah. 405; (1931) Or. 
Qas. 298 è 277 
——— s. 115. 
See PRE-EMPTION 
* See REGISTRATION Act, 1908, s. 32 
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§.115—Compromise decree against life-tenant, 
whether binding on remainderman—Knowledge of 
litigation, whether creates estoppel. 

A and B,twocousins held lands as tenants in com- 
mon. A died leaving his share by Will to his daugh- 
ter M for lifeand after her death to the plaintiff, his 
grandson but the joint possession under B's manage- 
ment still continued. After B’sdéeath M sued for her 
share. The suit was compromised by giving M a half 
share in the joint lands excapt the suit land ‘which was 
given wholly to B’sson. The draft ofthe compromise 
deed was written by the plaintiff. After the death of 
M, the plaintiff sued for a half share in suit land 
contending that the compromise decree was not bind- 
ing on him : 

Held, (1) that the plaintiff was not estopped from 
claiming the suit land though he had managed the 
previous litigation and knew of the compromise and 
hadeven drafted the deed of compromise; 

(2) that the defendant's possession was not adverse 
to theplaintiff ; 

(3) that M who wasa mere life-tenant had no power 
to represent the plaintiff inthe previous suit, even if 
she wished to doso and as the compromise decree was 
not binding on the plaintiff, he was entitled to recover 
a half share. 

If a person havinga right, and seeing another per- 
son about to commit, orin the course of committing 
an act infringing upon that right, stands by insucha 
manner as really to induce the person committing the 
act, and who might otherwise have abstained from it 
to believe that he assentsto its being committed he 
cannot afterwards be heard to complain of the act. 
M NIDAMARTHU BALASURYA Vv. CHANGATI MRUTYANJAYUDU 
(19381) M. W. N. 302; A. I. R. 1931 Mad. 344 669 
s 134, See FeExaL Cope, 1860, s. 193 594 


———-s.154—Hlostile witness —Cross-examination 
as tocredit—Admissibility of evidence~Jury trial 
—Evidence of sich witness, whether should be, left 
to Jury—Proper direction to be given, 

The fact thata witness is dealt with under s 154, 

- Evidence Act, even when under that section he is 

cross-examined as tocredit,inno way warrants a 
direction to the Jury-that they are bound in law to 
place no reliance on his evidence orthat the party 
who called and cross-examined him cantake no ad- 
vantage from any part of hisevidence. The evidence 
of such a witness is not to be rejected either in 
whole orin part. Itis notalso tobe rejected so far 
as it isin favour ofthe party calling the witness, 
nor is it to be refected so far asit isin favour of the 
opposite party. 

There is no rule of law that if a Jury thinks that a 
witness has been discredited on one point, they may 
not give credit tohim on another. The rule of law is 
thatit is for the Jury tosay. C PROFULLA Kumar 
SARKAR v. EMPEROR, 32 Cr. L. J. 768; a. J. R. 1931 
Gal. 401; 33 O. L. J. 427; Ind. Rul (1931) Cal. 163; 
35 O W. N. 731; (1931) Cr. Cas. 497 575 


Executed and executory contracts. See 
MUHAMMADAN Law 153 

Fine—Attachment, egality of, Sce CRIMINAL TRIAL 
912 
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Government of Indla Act, 1915 (5 & 6 Geo. V, 
Ch. 61), ss,65, 72, 84 (1)—Governor-General’s 
power to make Ordinances—Power to decide 
whether ‘emergency’ existed and whether Ordinance 
was conducive to peace and good Government, whether 
vests in Governor-General—Jurisdiction of Civil 
Court to upset Governor-General's judgment—Lahore 
Conspiracy Case Ordinance (III of 1980), whether 
ultra vires. 

The power conferred on the Governor-General by 
s. 72, Government of India Act, is an absolute power, 
without any limits prescribed, except only that it 
cannot do what the Indian Legislature would be unable 
to do, although it is madeclear that it is only to be 
used in extreme cases of necessity where the good 
Government of India demands it. The Governor- 
General is the sole Judge of whether a state of emer- 


. gency within the meaningof the said section existed 


and hisjudgment could not be upset either by the 
Board declaring that once the Ordinance was challeng- 


` ed in proceedings by way of habeas corpus the Crown 


ought to prove affirmatively before a Court that a 
state of emergency existed, or by a finding ofthe 
Board—after a contentious and protracted enquiry—- 
that no state of emergency existed, and that the Ordi- 
nance with all that followed on it was illegal. 

The Governor-General is also the sole Judge of 
whether the Ordinance didor did notconduce to the 
peace and good Government of British India. 

It is not incumbent on the Governor- General, when 
promulgating an Ordinance under s 72, Government 
of India Act, to expound the reasons which induced 
him to promulgate it, 

The Lahore Conspiracy Case Ordinance No. III 
of 1930 is not void merely because thero isrepugnancy, 
between the Ordinance and the constitution of the 
Lahore High Court. | 

A state of emergency is something that does not 
permit of any exact definition :—It connotes a state of 
matters calling for drastic action which is to be 
judged assuch by someone. P C Buacat SINGH v. 
Emperor, 32 Cr. L J. 727; 35 O. W. N. 646; A.L R. 
1931 P. O. 111; Ind Rul. (1931) P. O. 143; (1931) A. L. 
J, 448; 8 O. W. N. 846; 53 O L. J. 383; (1931) M, 
W.N. 601; 12 Lah, 280; 33 Bom, L R. 950; 34 L, W. 
57; 4 Mad. Or. Cas. 166; 32 P. L. R. 658; 61 M. L.J. 
279; (193 ) Or. Cas. 521 415 


Guardians and Wards Act (Vill of 18901, ss. 8, 
13— Appointment of guardian—Formal application 
and security by guardian, necessity of. 

The Court has no power to make an_ order ap- 
pointing a guardian except ona substantive applica- 
tion under s. &, Guardians and Wards Act, 18Ł0; 
and under s.13 the Court is bound to hearsuch evi- 
dence as may beadduced in support of, or opposition 
to, the application before passing an order. It is also 
usual to demand security and reasons should be 
given for not doing so. L JAHANDAD Kuan v. Hasni 
Kuan, A. I, R.1931 Lah. 212; 12 Lah L. J. 307; Ind. 
Rul. (1931) Lah. 424 296 
——s.15—Minor children— Appointment of 

separate guardians of property—-Appointment of 

guardian of person—Duty of Court to provide fundse 
for support of minor. 

The Court, when it appoints a jeron as the 
guardian of a minor, siouiu put ibe }e:son appointed 
guardian in a position to support ike inor. 

In the case of minor children wluie the property 
isnot large appointment of separate guardians for 
their property is undesirable as it would only lead to 
waste A MUNAWAR Kuan v. TASALLI Kuan, A.L R. 
1930 All. 255 (2); Ind, Rul. (1931) All. 417 673 
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Hindu Law—Adopitlon—Deed declaring that adoptee 
hall be entitled to executant’s entire property as son 
—Absence of actual adoption—Validity of deed as 
Will—Registration as adoption deed, effect of. 

A few months before his deatha Hindu, while he was 


ill, executed a document in favour of defend- 
ant No 2, his wife's sister's son, the material 
“As I have 


ortion of which was as follows: 
fad no issue I have brought you up while you 
were young and have adopted you and celebrated 
your Upanayanam, ete, and have chosen you as. a 
son : so [have communicated this fact to the’ Revenue 
Authorities and got your name registered for the 
office of the Karnam held by me. Further, you shall 
be my son and youshall be entitled to my entire 
roperty asa son.” The documént was registered 


in Book IV, ‘Miscellaneous Register.’ There was in 


‘fact no adoption of defendant No. 2, The High Court 


held that the document was neither a Willnora de 
presenti conveyance of the properties, but was merely 
an “adoption deed," which conferred no title on de- 
fendant No.2. On appeal: : Š 

Held, that the documentdid not convey anything 
de presenti and could no be treated asan act .of 
adoption or as an’ authority to adopt, but clearly 
referred to succession to or writer's entire property 
on hig death and had testamentary in favour of 
defendant No, 2. É : 

Held, further, that the fact-that the document was 
not registered in Book Ne. III as a Will was insuffici- 
ent to outweigh the terms of the document itself and 
other surrounding circumstances." . f 

Under the Hindu Law a document could notof itself 
constitute adoption. A formal ceremony is necessary 
for that purpose. PG Krisuna’ Rao v. SUNDARA Siva 
Rao, 53 O L. J.355; 35 0. W. N. 617: A.1. R. 1931 
P. O. 109; Ind Rul (1931) P. © 126 (1931) M. W. N. 
568; 33 Bom, L.R. 937; 54 M. 440; 61 M. L.J.91 318 
Evidence Clear and unimpeachable 

evidence, necessity of—Absence of contemporaneous 

record or entriesin account books, effect of. 

Ividence of adoption must be free from all suspicion 
of fraud and sò consistent. and probab'e as to leave 
no occasion for doubt of its’ truth. -The necessity of 
clear and satisfactory evidence isallthe greater in 
the absence of any contemporary ‘record of the 
adoptions either in a deed of adoption or by entries 
in thé ' detailed ‘accounts which families of 
position im India arë in'the habit of keeping. 

It is highly improbable that a young “man would 
have adopted a sonata time when -hisown wife was 
enceinte. P O. PADMALAV AOHARIYA V. SRIMATYTA FAKIRA 
Desys, 33 L. W. 477; A: I R, 1931 P. O. 84:53 0. L. 
J. 292735 0. W N. 465; 8 O. W. N. 700: 60M L.J: 
619: Ind Rul. (1931) P: O. 150; (1931) M. W, N. 561; 
33 Bom. L.-R. 904; 12 P: L. T.563 - 758 


_ Son afflicted with virulent leprosy, 
whether bar to adoption—Evidence Act (I of 
1872), s 82 (8) (7,—Statement in adoption deed 
that son is leper, admissibility of—Attestation by 
leper, effect of. 

The main purpose or object of adoption is 
to secure the due performance of obsequial cere- 
emonies and oblations of food and water given in 
shradhas and such other ceremonies for the benefit of 
the adoptor's soul and so faras the funeral cere- 
monies and shradhas are concerned, virulent and 
loathsome form of ulcerous leprosy is a disqualifica- 
tion Therefore, the existence of a son who is afflicted 
With such a disease is no bar to an adoption by the 
ather, 


A stąterent contained in adeed of adoption that 
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the sons of the adopter were suffering from a-viru- 
lent and incurable form of leprosy at the time of the 
adoption is a relevant fact for deciding whether 
adoption during the lifetime of those sons was valid 
or not and.is admissible under s. 32 (7), -Evidence 
Act, and where the sons suffering from leprosy 
have attested that deed they may be deemed to have 
acquiesced inthe truth of that statement. which is 
against their pecuniary interest and the statement is, 
therefore, admissibleunder s. 32 (3) also. M NAGAMMAL 
V. BANKARAPPA NAIDU, A. 1. R. 1931 Mad. 264; 33L. W. 
269; Ind. Rul. (1931) Mad. 473; (1931) M.W N. 501; 61 
M. L. J. 19; 54 M. 576 9 
Adoption —Widow— Adoption by minor 
widow—Onus of proof of free consent—Adoption in 
ignorance of rights and without free.advice— -Validity. 

The mere fact that a Hindu male or female making 
an adoption is not a major within the meaning of the 
Majority Act, would not.render the . adoption invalid. 
The -primary requisite for the validity ofan adoption 
by a minor widow isthat she is of an age to com- 
prehend the nature of the adoption both as to its 
spiritual import and.as to its effect on her civil rights, 
and thather actisthe result ofa deliberate choice 
based upon complete information respecting her rights 
and the disinterested advice of her elders, 

Adoption isanalogousto the acceptance of an 
onerous gift andif such agift is accepted by one 
who isa minor withinthe meaning of the Majority 
Act, aheavy burden would lie on the person who 
derives benefit from it of proving that the minor was 
fully informed of the nature and effect of the accept- 
ance of the giftand thit the act was the result of a 
spontaneous desire or the disinterested advice of 
elders. Da : Ta 

Adopt'on is nota compulsory religious duty of a 
widow. . f 3 

A widow ofabout 16 yearsof age adopted the son 
of a separated brother of her husband. The deed 
was executed by her fatheras her guardian. She 
observed parda and there was nothing to indicate 
that she was literate or knew what her rights were. 
Her father who could have givenher proper advice 
was indebted to the father of the adopted boy : 

Held, that the adoption was invalid. N- Bururao 
v Ganga Bar, A.L R 1931 Nag. 74; Ind. Rul. (1931) 
Nag. 8]; 27 N.1.R 291 i 417 
-Alienation —Legal necessity—Burden of 

proof—All adult members joining in deed—Burden, 

whether shifts. 

Although the fact that all the adult members of a 
family-joined in the execution of a deed of transfer 
issuflicient to supply any lacuna that may exist in 
tho evidence of legal necessity, that fact alone cannot 
supply the evidence of legal necessity when there is 
no evidence of legal nceessily on tho record. A 
SALAMAT Kuan v. Boacwat, 1930) A L J. 634; A.I, 
R. 1930 All. 379 (1); 52 A. 499; Ind, Rul. (1931) All. 
416 608 
Endowment See TRANSFER oF Property 

Aor, 1882, s8. 123 ; 442 

Guardianship—Alienation by de facto 
guardian—Validity—Alienation by guardian of 
widow—Renewal by widow —Suit to set aside aliena- 
tion—Limitation—Limitation Act (IX of 1908), Sch. 

~ I, Art. 44. UG 

Under the Hindu Law alienation by a de facto 
guardian, even without legal necessity is not void 
but only voidable, 

The guardian of a minor Hindu widow executed a 
mortgage in 1906, The widow, after coming of age 
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effected another mortgage in renewalof the earlier 
one in 1913.. The reversioners.sued for a-declaration 
-that the alienation of 1913 was not binding ou them : 
Held, that fnasmuchas the mortgage of 1206 by the 
widow's guardian was only voidable and not void, 
the plaintifis hadto seek for a declaration that the 
-prior mortgage of 1906 was also not binding on them 
and the suit was, therefore, time-barred. M KARRI 
_ ADEYYA v. TAMMALAMPUDI GovinDU, 31 L. W. “336; 68 
M.-L. J. 417; (1930) M: W. N, 97; A. I. R. 1931 Mad. 
274; Ind. Rul (1931) Mad. 561 609 
. ———Iinsolvency of father. See PRESIDENOY 


Towns Insotvency Act, 1909, s. 7 : 481 
— ——Insolvency of members, effect. See 
Civin PRoOOEDURE Cong, 1908, 8.48 345 





——Joint famlly—Alienation by manager—Bona 
. fide enquiry by creditor—Scope of the doctrine. 

. The doctrine that the existence of legal necessity 

may beassumed from a representation to, and en- 
quiry made by, the.money-lender, who acted in good 
faith in lending money to the father works fairly in 
practice, having regard to the difficulties which a 
money-lender has, in many cases, in ascertaining the 
truth or. as. to the existence or otherwise of legal 
necessity ; but it should not be unduly extended so 
as to warrant an assumption that, if an enquiry had 
been made, the money-lender could have discovered 
just those facts which would have convinced him of 
the existence of the necessityand could not have dis- 
covered some others which would have shown. other- 
wise. A GAUR! SHANKAR v, THAKUR Mewa Raw, Ind. 
Rul. (1931) All. 369; A.I. R. 1931 All. 600 513 
Alienation by manager for raising 
money to increase stock of family business —Validity 

—Test. 

It cannot be laid down as a proposition of law that 
the manager of a joint Hindu family has nu power to 
borrow money on the security of the family proper- 
ty for purchasing goods to increase the stock of the 
family business, The question whether the trans- 
action was or was notjustified must depend on the 
particular circumstances of each case and the test is 
whether the transaction was to the benefit of the 
estate and was such as a prudent owner could have 
carried out with the knowledge that was available to 
him atthe time, the degree of prudence being the 
prudence which an ordinary man would exercise with 
the knowledge available to him. A Ras KUNAR. 
Momax Lat, A.I. R. 1931 All, 253; (1931) A. L. J. 219; 
Ind. Rul. (1931) AN. 440 ~ 872 
———— — Self-acquisition—Onus of proof. 

In” the case of a joint Hindu family ‘having a 
nucleus of joint property the onus of proving that a 
certain property was acquired by one of the members 
without the help of thefamily funds is heavily on 
the party whoalleges it .L Torsr Ram v. NARAIN 
Das, A.I R 1931 Lah. 113 (1); 31 P. L. R. 952; Ind- 
Rul. (1931) Lah. 397 237 

Maintenance- Succession by collaterals— 

Liability of estate for maintenance and marriage 

ofunmarried daughters—Rejusal of inadequate 

offer—Laying claim to property—Right to arrears. 

Under the Hindu Law the property of a Hindu 
passing to his collaterals as his heirs is liable for the 
maintenance and marriage expenses of the unmarried 
daughters of his pre-deceased son. 

Refusal ofa wholly inadequate and unreasonable 
sum for maintenancewill not deprive a Hindu female 
of her right to recover arrears of maintenance. Nor 
is the mere fact that she originally contended that 
she was entitled to the property itself -a ground for 
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depriving her of arrears of maintenance. L RAM 
LABHAYA v. NIHAL Dey, A. I. R. 1931 Lah. 127 351 





-Partition—Equities of transferees of co- 
parceners—Second alienation by co-parcener to 
defeat equities of prior transferee—Suit by prior 
alienee for declaration that decree for partition 
obtained by second alienee is collusive—Maintain- 
ability—Necessity of prayer for consequential 
relief—Amendment in second appeal— Specific 
Relief Act (I cf 1877), s. 42. 

Sand Rowned 11 lands including the three lands 
in suit. R broughta suit for partition against Sin 1919 
and obtained a decree. The decree for partition 
directed that the lands in the possession of the present 
plaintiffs who were a transferees of eight of the lands 
from S, should be allotted as faras possible to the 
share ofS. A few days after his decree in 1921S 
sold half share in the three remaining lands to X 


‘and in 1924, X obtained an ex parte decree for parti- 


tion against S. The present plaintiffs made an ap- 
plication in that suit tobe made parties but the ap- 
plication was rejected. The plaintiffs thereupon in- 
stituted a suit against X and S for a declaration that 
the decree obtained by X against S was collusive and 
intended to defraud thé plaintiffs : 

Held, (1) that though the plaintiffs were not entitled 
to any specific right in any property much less in the 
three lands in suit,they had an equity as ugainst S 
to have the lands allotted to his share in order that 
they might be given to the plaintiffs ; 

(2)that the plaintiffs were entitled to institute a 
sult to set aside the decree obtained by X as they 
could not otherwise enforce their equity in the exe- 
cution proceedings ofthe partition decree; 

(3) that in the circumstances of the case the plaint- 
iffs could be allowed to amend the plaint even in 
second appeal by incorrorating a prayer for setting 
aside the decree obtained by X. 

Althoughan Appellate Court will not ordinarily 
allow an amendment of the plaint where the plaint- 
iff has elected to go to trial upon the issue whether 
the frame of the suit is correct notwithstanding the 
objection of the defendant that the suit offended 
against s. 42, Specific Relief Act, yet, where the 
plaintiff has framed his suit bona fide, believing that 
consequential relief is not open to him, and that he 
isentit!ed only to declaration, the Court is justified 
in allowing an amendment of the plaint. 

In a suit for partition of joint family property 
prior purchasers or incumbrancers are, as far as 
possible, entitled to priority but not as a matter 
of right. It isonly an equity andthe question how 
and where the equity should be invoked in aid of 
a party must depend upon equitable considerations 
which, again, must depend on the circumstances of 
each cato. B GURLINGAPPA SHivappi MASALI v. SABU 
Ramappa Korr, 33 Bom L. R. 141; A.I. R.1931 Bom. 
218; Ind. Rul (1931) Bom. 310 886 
— Partial partition, whether effects 

severance of status. 

Under the Hindu Law partition of a portion of the 
joint family property does not necessarily result in a 
disruption of the joint family irrespective of the 
intention of the parties concerned. 

But there isa severance of the joint family status 
where the parties divide some of the joint properties 
with the intention of effecting a complete partition, 
even though complete partition is not effected owing 
to the death of some of the parties. L Monan SINGH v. 
Gur Devt, Ind. Rul. (1931) Lah. 4958 738 

-——Unfair partition by father, whether 
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binding on sons—Suit for partial partition, 
maintainability of. 


According to Hindu Law it is competent to a 


father to make a partition of the joint property. 


during his lifetime, even without the consent of his 
sons, and the partition so made by him binds the 
sons. This rule is, however, subject to the proviso 
that on partition each son takes a share equal to 
that of the father and a partition which ig unfair 
and not bona fide is not binding on thesons. : 

The ruleis firmly established that where a suit 
for partition is brought by one co-sharer against 
‘the other co-sharers, it should embrace the whole 
family property. L Suiv DYAL v. Ram Jiwaya, 32P. 
L. R. 376; A. I. R. 1931 Lah. 603 209 
——— Religious endowment — Shebaitship— 

Founder's power to alter line of succession—Public 

and private endowments. 

Under the Hindu Law the creator of an endow- 
ment in favour ofa family deity, having once execut- 
ed a debutter or trust deed and disposed of shebait- 


ship; cannot subsequently alterthe line of succession ` 


to the office of shebait, in the absence of any reserya- 
tion to that effect in the trust deed. 

Per Mitter, J—The texts of Hindu Law which 
suggest that the founder can remove a shebait during 
his lifetime refer only to public endowments, as 
for instance, dedication of tanks and wellsto- the 
public, C Manorama Dasi v. DHIRENDRA Natu BASU, 
34 O.W. N. 1087; A. I. R. 1931 Cal. 329 392 
——Self-acquisitlon—Absence of nucleus— 

Presumption—‘Joint’ and ‘undivided’, meanings of. , 

Where there is no nucleus of ancestral property 
or where there is no -nucleus of joint property pos- 
sessed by the members of the family, any acquisi- 
tion of a particular member cannot be treated as 
joint family. property in which other members of 
_. the family have a right-to share. ` 
“ The word “joint” implies, though not necessarily, 
possession ofsome property which may be regarded 
as owned by all the members of the family. The 
word “undivided” need not’ necessarily’ ‘carry any 
such idea. A Swarata DHoBI v. GHURKI, (1931) A. L. 


J. 332; Ind, Rul, (1931) All. 367; A.I R,1931 Al. 313~ 


- = 255 
Successlon—lIllegitimate son of Shudra— 
Right to inheritance— Conditions — Connection 
originating in adultery, effect of. i 
-To entitle an illegitimate son of a Shudra by a 
concubine to inheritance under the Hindu Law it 
is sufficient if the concubine was in the solekeeping 
of the deceased and the connexion lasted till the 
death of the paramour, and the illegitimate son was 
. not the fruit of adulterous connexion. It is not neces- 
sary that the connection, from the very inception 
should have been free from the taint of adultery. 
“or illegality. B TUKARAM KRISHNA PATIL v. DINKAR 
BispatT Manabu, 23 Bom. L. R, 289; A. I. R. 1931 Bom. 
221; Ind. Rul. (1931) Bom. 397 883 
—=—~— Widow —Alienation. See PRE-EMPTION 251 


-Gift—Suit by reversioner-- Death of _ 


_  plaintiff—Heirs, whether entitled to continue suit. 

- “A Hindu widow who had inherited property from 
her husband madea gift of the same to her two 
daughters and their husbands. The daughters died 
though -the widow was stillalive and the nearest re- 
visioner sued claiming the property as his on the 

e death of the daughters and praying in the alternative 
for a declaration that the gift was null and void after 
the widow's death. The plaintif- died during the 
pendency ofthe proceedings and his sons applied that 


t 
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they should be allowed to continue the proceedings 
as the heirsof their father; 

Held, that a reversionary right under the Hindu 
Law is nota heritable estate and the two sons‘who 
were maintaining the appeal only as their father's 
heirs could not be heardto say that they were algo 
continuing the appeal as the reversionary heirs of the 
last male holder, and a decree could not be passed in 
their favour declaring the gift to be null and void as 
againstthe reversionersof the last male holder. A 
Hap LAL Srneu v. HARI Srne, Ind. Rul.(1931) All. 431 

: . 687 
-Widow—Gift with consent of reversioner— 

Validity—Estoppel of réversioner—Election - No one 

can approbate and reprobate. 

Though the doctrine of estoppel cannot be applied 
in the case of a gift where nodetriment is caused 
to the donee and the strict doctrine of election 
cannot be invoked in the case of a reversioner who 
has not benefited by the transaction, it is settled law 
that where a reversioner has either ratified the 
transaction after the death of the widow or has 
unequivocally manifested his intention to abide by 
the act of the widow, e. g., by joining in the deed 
of the widow during her lifetime, he is personally. 
debarred-from resiling from it and impugning its 





“ validity. Persons who claim through him: are also 


similarly precluded from disputing its validity. 
B BABURAO LAKSHMAN NIKAM v. TUKARAM DUNDALIKA 
Powar, 33 Bom, L. R. 235; A, L R..1931 Bom, 208 ` 


2 660 
Suit by reversioner—Abatement, 


effect, of 


Identification —Failure of some witnesses to idéntify, 

effectof. . : ` 
The power of observation and memory of different 
persohs vary and the mere fact that. some witnesses 
have failed to identify a culprit does not necessarily, 
render the identification by other witnesses valueless. 
SHER Jane v. EMPERIR, A. I R, 1931 Lah. 17¢; 32 Or. 
L.J, 684; Ind. Rul (1931) Lah 405; (1931) Cr. Cas. 298 
277 


Income Tax Act (Xl of 1922), s. 9 (2)—Punjab 
Municipal Act (III of 1911), ss. 3 (1), 6l1—Annual 
value’ of property, whether includes sums paid by 
tenants on accountof house-tax. E 
Held, by the Full Bench (Tek Chand, Jai Lal and 

Agha Haidar, JJ. (Addison, J, dissenting) —The 

‘annual value’ of the property for the purposes of s. 9 of 

the Income Tax Act, does not include sums paid by 

tena its to the owner on account'éf house-tax levied 
under s. 61 (i) (a) of the Punjab Municipal Act. 

Per Addison, J.—The question is in reality one 
of fact and not of law namely whatas a fact is the 
sum for which the property might reasonably be ex-’ 
pected to let from year to year. If, however, the 
question is one of law it must be answered in the 
affirmative. ° ` 

Per Tek Chand, J.—It is impossible to give an 
answer, which will govern all cases in which itis 
sought to include in the assessable income ofa house- 
owner the amount of Municipal house-tax, which he 
realizes from his tenants and pays to the Municipal 
Committee. The provisions of the - Municipal 
Actin force in a particular locality and the relevant 
notification under which the tax is levied have an 
important-bearing on the decision of the question. 

The phrase ‘annual value’, whether in Income Tax 
Acts, Succession Duty Acts, or wherever else it appears 
in connection with rating or taxation, means the same 
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thing, i. e, the sum at which the property may 
reasonably be expected to let from year to year. 

Per Dalip Stngh, J.—It is always 2 question of 
fact having regard tothe particular circumstances of 
eaeh case, as to whether it can or cannot be said that 
the reasonable letting value includes or does not 
include the house tax charged by the Municipality. 
The sum for which the property might reasonably be 
expected to let fromyear to year does not méan the 
sum that the most grasping landlord can secure from 
the most necessitous tenant but is the sum which 
might reasonably be expected:to be paid for that 
building from year to year regard being had to the 
rents paid for similar and similarly situated buildings 
in that locality. LK Ounonna  MAL-SALIG “RAM v. 
COMMISSIONER OF Income-Tax, Ind Rul, (1931) Lah. 
433; A.I. R.1931 Lah. 320 (2); 32 P. L, R 517 193 
—ss, 22 (4), 23 (4), 27, 30—Noticeto 
. produce books—Non-compliance—Assessment under 

s. 23 (4)—Appeal to Assistant Commissioner, 

competency of—Proper remedy. . 

Where an assessee to whom a notice has been 
issued by an Income-tax Officer under s. 22 (4) of the 
Income Tax Act, calling upon him to produce certain 
account books states that he has no such books and the 
Tncome-tax Officer, holding that this statement is un- 
true makes an assessment under s. 23 (4) of the Act, 
the assessee has no right to appeal to the Assistant 
Commissioner under s. 30(1) of the Act. His proper 
remedy isto make an application under s. 27 and, 
thereafter, toappeal if the decision is against him. 
R Commissioner or Income Taxv.M. S K. OHETIYAR 
Firu, 8 R. 587; A. I. R. 1931 Rang. 53; Ind Rul. (1931) 
Rang. 113 i 49 
—~——s8. 22, 23—Enquiry into correctness of 

return—Power to serve notice under $. 22 (4) and 

assess tobest judgment after commencement'of such 
enquiry—‘Assessment to best judgment’, meaning of — 

Power,whether arbitrary or based on judicial 

principles. . 

The Income Tax Officer can, even after the com- 
mencement of an enquiry under s 23, sub-s (3), In- 
come Tax Act, issue anotice under s. 22, sub-s. (4), 
calling upon the assessee to produce his account books 
for the “previous year” andfor three years. prior to 
it, and on the assessee’s failure to comply with the 
notice, assess his income under s 23, sub-s. 4. 

Jn making an ‘assessment to the best of his judg- 
ment’ under s. 23(4) the Income Tax Officer does not 
possess any arbitrary authority to assess at any 
figure he likes The Income Tax Officer, though not 
bound by strict judicial principles should be guided 
by the rules of justice, equity and good conscience. 

Per Tek Chand and Dalip Singh, JJ —Sections 22 and 
23, Income Tax Act, as they stand work injustice and 
the Legislature should take early steps to re draft 
and re-arrange the various sub-sections of these 
sections. L MUHAMMAD Hayat v COMMISSIONER OF 
Income Tax, A. 1. R. 1931 Lah. 67; Ind. Rul. (1931) 
Lah. 353; 12 Lah. 129; 32 P. L. R.563 81 
——s58.23 (4), 27, 30. See Incomz Tax AOT, 

1922, ss 22 (4) 49 
———ss. 25-A, 30 (1)—Pointnot taken before 

Income Tax Officer, whether can be raised before 

Assistant Commissioner on appeal. 

Notice was issued to an assessee as head ofa joint 
Hindu family under s. 22 (2) of the Income Tax Act 
calling upon himtomakea return of his income 
during the accounting period of 1927-1928. He compli- 
ed with the notice and all subsequent notices 
and was agsegsed. Against this assessment 
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he preferred an appeal to the Assistant 
Commissioner and one ofthe grounds raised before 
that Officer was thatthe joint family had been dis- 
solved owing to the fact that a suit for partition 
had been instituted in 1926-1927. The Assistant Com- 
missioner in dealing with the appeal held that inas- 
much as this particular objection had not been raised 
before the Income Tax Officer, itcould not be raised 
before him inappeal and that, therefore, he could not 
decideit On a reference by the Commissioner: 

Held, (1) that the fact that at the time of making the 
assessment for the year 1928-1929, the question regard- 
ing the dissolution of the joint family was not raised 
before the Income Tax Officer debarred the petitioner 
from raising the point in appeal before the Assistant 
Commissioner ; 

(2) that further the provisions ofs. 30 (1), Income 
Tax Act, barred the Assistant Commissioner from 
entertaining the plea. L Karam CHAND V. OOMMISSIONER 
or Income Tax, Ind. Rul. (1931) Lah, 495; 32 P. L.R. 
448; A L R. 1931 Lah 601 639 
—— —sg. 28,34, 58 (1)—Proceedings under s. 84 

—Power to impose penalty—Power in the matter 

of super-tax—Income tax’, whether includes 

super-taz—Imposition of penalty—Procedure. 

The Income Tax Officer has jurisdiction to impose 
a penalty inthe matter ofincome tax, under s. 28 
of tne Income Tax Act not only in the course of the 
original assessment proceedings but also in proceed- 
ings for assessment taken under s. 34,Income Tax 
Act. 

But the word ‘income-tax’ in s. 28, Income Tax Act, 
cannot be read as including ‘super tax’ and the Income 
Tax Officer has no jurisdiction to impose a penalty 
under s, 28 inthe matter of super-tax. 

Section 28, Income Tax Act, must be strictly con- 
strued. On 15th March, 1929, the Income Tax 
Officer issued a notice to the assessee for re-assessment 
under s. 34. On 16th December, 1929, having exa- 
mined the books of the assessee, he issued a further 
notice to the assessee toshow cause on ‘the 19th 
December, why a penalty should not be imposed on 
the assessee under s.28. On the 21st December, 
1929, the Income Tax Officer passed an order for re- 
assessment and also in ihe same order he directed 
that the assessee should pay a penalty under s8. 28 
and it was contended that the re-assessment should 
have been made before issuing notice to show cause 
why a penalty should not be imposed : 

Held, thatthe requirements of s. 28 were fulfilled 
when on 2lst December, 1929, the Income Tax Officer 
was satisfied that the assessee had concealed his 
income andhe thereupon proceeded to impose the 
penalty under that section and the procedure was not 
in any way irregular. A In the matter of GURCHARAN 
Prasad, (1931) A. L. J. 336; Ind. Rul. (1931) All. 443: - 
A. L. R. 1931 All 421 875 
_ 5, 34—Assessment proceedings duly started in 

course of. year of assessment but not completed within 

that year—Income under assessment cannot be 
income which has “escaped assessment.” 

Section 34, Income Tax Act, is applicable to 
cases in which either no assessment at all has been 
made upon the person who received the income, 
profits or gains liable to assessment, or where an 
assessment has been made in the course of the year, 
but some portion of the income, profits or gains of 
such assessee for some reason or other has not been x 
included in the order of assessment. The section 
does not apply to cases in which assessment proceed- 
ings have been duly commenced in the course of the 
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year of assessment, although it may be.that they 
have not been completed within that year. R In re 
Tur CoMMISSIONER oF Income Tax, Burma v. Mr. N. 
N. BURJORJEB, A. I. R. 1931 Rang. 101; Ind. Rul. 
(1931) Rang. 139; 9 R. 161 507 


Income Tax Manual, value of. . 

The Income Tax Manual merely contains depart- 
mental instructions for administering the Act and-is 
not binding onth Courts. L OHRUNNA MAL-SALIG Ram 
vy. CoMMISSIONER OF INcomE Tax, Ind. Rul. (1931) Lah. 
423: A.I. R. 1931 Lah, 320 (2); 32.P. L. R.517 193 
Inherent Power of Court, See Cuivin PROCEDURE 

Cope, 1908, s. &9 . 57 
Insoivency Court—Judgments, whether judgments 

in rems. See EVIDENCE Act, 1672, s. 41 817 
Interest pendente lite—Court-fees, See Court 

Fres Act, 1870, s. 7 253 

Matter of discretion. , 

The amount to be awarded as interest pendente lite 
is very largely a matter .of judicial discretion. 
P © Bar JATINDRA Natu CHOWDHURY v. UDAY Kumar 
Das, 35 O. W. N. 583; A. I. R. 1931 P.O. 104; Ind. Rul. 
11931) P. ©. 117; (1931) M. W. N. 620; 33 Bom L.R. 
940; 61 M. L. J.47; 34 L. W. 356 309 


Interpretation of Statutes—Duty _ of Courts— 
Interpretation put by executive authorities, weight of. 
Oourts in construing a Statute will _ give 

weight to the interpretation put upon it at the time of 

its enactment and thereafter by those whose duty it has 
been to construe, execute and apply it, although such 
interpretation has not by any means a controlling 
effect upon the Courts and may be disregarded for 
cogent and persuasive reasons The Income Tax In- 
structions may, therefore, be referred to in construing 
the Act. ‘coe : 
The Oourt cannot legislate when an enactment is 
clear, whatever may be the opinion of the Court as 
to the justice of that enactment. L Cnuunna MAL 

Sarre Ram v COMMISSIONER or INCOME Tax, Ind. Rul, 

(1931) Lah, 433; A I. R. 1931 Lah. 320 (2); 32 P.L. R. 

517 


: 193 
Meaning clear—Duty of Courts. 

Per Shadi Lal,C.J.—If the meaning of an Actis clear 
it is not the province ofa Court to scan its wisdom 
or its policy. Its duty is not to make the law reason- 
able, but to expound it asit stands, according to the 
real sense of the words. L MUHAMMAD HAYAT v. 
COMMISSIONER OF Income Tax, A. I.R. 1931 Lah. 87; 
Ind. Rul. (193!) Lah. 353; 12 Lah. 129; 32 PLL. R. 


563 81 
: Meanings of words. 

It-is an established principle that words in a Statute 
are to be construed in their ordinary sense unless 
there is anyclear indication to the contrary. Lin 
the matter of Munsxi Ram, Ind. Rul. (1931) Lah. 394;_ 
32 P. L. R. 341; A. I. R.1931 Lah 399 ' 234 
——— Pending suits. 5 

It would not be correct to apply an Act which was 
passed subsequent to the trial of the case-to the pro- 
céduré in the case. A BANWARI LAL v. Gori Natu, (1931) 

. L. J. 342; ‘Ind. Rul. (1931) All, 397; A. 1 R. 1931 

Jl, 411 3 557 

Quasi Penal Statutes. See Workmrn’s Com- 

PENSATION AOT, 8. 1923, 2 (d) 734 
——— Retrospective effect. 

No Statute shall be construed so as to havea 
retrospective operation, unless its language is suchas 
plainly to require such a construction and this 
rule -involvesanother and subordinate rule to the 
effect’ that a Statute isnot to be construed so as to 
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have a greater retrospective operation than its 
language renders necessary. 

When the law isaltered during the pendency of 
an action, the rights of the parties are decided ac- 
cording to the law as it existed when the action was 
begun, unless the new Statute shows a clear inten- 
tion to vary such rights. C Kanoxxantr Roy v. MRIPA 
Nars Gar, 52 O. L. J. 597; 350. W. N. 125; A. I. R, 
1931 Oal. 321; 58 O 817 398 
' Retrospective effect. : 

Nothing is more firmly established in all civilized 
systems of jurisprudence than the proposition that 
the Legislature is presumed to enact prospectively and 
not retrospectively. While this principle is of general 
application, it is followed with particular strictness 
in reference to penal Statutes, L Pars Raw v. EMPEROR, 
A. IL. R. 1931 Lah. 145; 32 P. L. R. 71; 32 Cr. L. J. 700; 
‘Ind. Rul. (1931) Lah, 449; (1931) Cr. Cas. 257 353 

Two constructions, 

It is a cardinal rule of interpretation of Statutes that 
when the language used by the Legislature admits of 
two constructions, the Court should not adopt a con- 
struction which would lead to an absurdity or obvious 
injustice but should adopt that construction which 
appears to be most in accord with convenience, 
reason and justice. L KUNDAN Lauv. EMPEROR, Ind, 
Rul. (1931) Lah. 481; 32 Or, L. J. 785; 32 P, L. R. 423; 





A.I. R. 1931 Lah, 353; (1931) Cr. Cas. 625 625 
Jurisdiction. j 
See Oivin Proogpure Cops, 1908, s 16 (d) 182 
See Civit Procepure Cope, 1908, s, 20 303 





Transfer of local 
pending suit. 

In the case ofa panding suit a transfer of territo- 
rial jurisdiction will not per se result in the transfer 
of the suit. But the absence of a formal order of 
transfer insuch a caseis a mere irregularity M 
RAMANATHAN CHETTY Vv. ALAGAPPA (HETTY, 53 M 378; 
A. I R. 1930 Mad. 528; 59 M. L. J. 107; 32 L. W 329; 
Ind. Rul (1931) Mad. 496 160 

Want of jurisdiction, effect of. 

Since jurisdiction is the power to hear and 
determine, it does not depend either upon the 
regularity of the exercise of that power or upon the: 
correctness of the decision pronounced, for the power 
to decide necessarily carries with it the power to 
decide wrongly aswellas rightly. A JAIRAJ SINGH 
v. Mustaral Brau, (1931) A L J. 301;Ind Rul, 
(1931) All. 416; A 1 R. 1931 All. 425 878 
Jury trial. See Evipence Act, 1872, s. 154 . 575 
Lahore Consplracy Case Ordinance (It of 

1930). See GOVERNMENT or INDIA Act, 19.5 (5 &3 

Gro V, Cu. 61), 8.65 415. 


Land Acqulsition Act (I of 1894), ss. 3 (f), 6 (1) 
—Acquisition for benefit of panchamas—Com-, 
pensation to be recouped by Government from 
assignees —Validity of acquisitiog-—‘Fublic pur- 
pose’, meaning of. 

Where the Government proposed to acquire Jand 
under the Land Acquisition Act for the benefit of 
certain panchama labourers on the condition that 20 
per cent. ofthe cost of the acquisition should be 
levied inthe first instance from the applicants for 
the grant of house sites and the remain- 
ing cost, namely §0 per cent. should be paid out 
of the public revenue by the Government which 
should subsequently be recouped from the persons 
to whom the sites are assigned,in instalments to -be, 
spread over a period of £0 years: g 

Held, (1) that the proposed acquisition was one for, 


jurisdiction, effect of, on 
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a ‘public purpose’ though only a particular section of 


the public was benefited ; 

(2) that there was also a substantial compliance 
with the requisite laid down in s. 6 ofthe Land 
Acquisition Act that the compensation to be awarded 
should be paid wholly or partly out of public revenues, 
though the Government intended to recoup the same 
from the assignees. M RAMASWAMI AYYAR V. SECRETARY 
or State FOR INDIA, (1931) M. W. N. 126; A. I. R 1931 
Mad, 361; 33 L. W. 572; Ind. Rul. (1931) Mad. 551 

| i 647 
s. 18—'Person interested’, meaning of — 

-Claimant having right to file cross-abjection, whether 

person interested—Objection as to competency of 

“person making reference not raised early—Wairer. 


The highly technical objection that the application. 
requiring the Collector to make a reference wasinot ` 
_ made by the proper person should be raised at the’ 


first opportunity when it might be met by making a 
fresh application and if not so taken must be con- 
-sidered to have been waived, 

There was a dispute between A and B with regard 
to three survey numbers. A obtained a decree in ‘the 
trial Court against B with respect to two of the 
items ‘Bappealed A did nct prefer any appeal but 
could have filed cross-objections with regard to the 
third item. At this stagea notification was issued 
for acquisition of the three items under the Land 
Acquisition Act: 

Held, that A was a person interested in the third 


survey number and was competent to make an ap-. 


plication requiring the Collector to make a reference. 

PC Venkata KRISHNAYYA (GARU V. SECRETARY oF STATE, 

A.I. R, 1931 P. O. 39; 60 M. L. J. 399; (1931) M. W. N. 

3t5; Ind, Rul. (1931) P. ©. 108; 33 L. W.523; 53 O.L. 

J. 302; 35 O. W. N. 560; 33 Bom. L, R.874 332 

—-——-S. 23 —Valuation of land—Price of similar 
‘lands, evidentiary value of—Failure 
land, effect of. 


to cultivate 


‘In determining the value of land acquired under : 


the Land Acquisition Act if there is evidence of sales 
ofsimilar lands in the vicinity, having similar ir- 
rigational facilities, the Land Acquisition Officer was 


bound to take such “sales into consideration. The ' 
‘mere fact that the owners had rot cultivated the land ‘ 
is no ground for capitalizing the valueof such land . 


atlessthan one-tenth of the net income where there 
is nothing to show that the failure of the owners to 
cultivate was due to the poverty ofthesoil, S 
Duarmpas KHUSHIRAM V. LAND ACQUISITION OFFICER, A. 
I. R. 1931 Lah, 56; Ind. Rul. (1931) Lah. 75 715 
$°23- Valuation of land—Principles— 

Special adaptabilities—Agricultural land suitable 

for building site—Mode of valuation. 

Where Government takes property from private 
persons under statutory powers, the Courts in com- 
puting the amount of compensation to be awarded to 
the person interested therein should’ be guided by 
the principle that the owner is entitled to have the 
price of his land fixedin reference to the probable 
use which will give him the best return and not 
merely in accordance with its present use or disposi- 
tion. i 

Where owing to its situation the land acquired has 
a special adaptability for being used for building 
purposes, it cannot be treated as purely agricultural 





land and valued as such. || SEORETARY oF STATE v.. 


Onun Lat, A. I. R. 1931 Lah. 207; 12 Lah. L J. 280; 
32 P. L. R. 321; 12 Lah. 117; Ind, Rul. (1931) Lah, 460 
364 

S:. 23 (1)—Acquisition of land=-Determination 
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of market value--Principles—Date—Future utility 

— Rate of capitalization of annual profit. 

Under s. 23 (1), Land Acquisition Act, in determin- 
ing the amount of compensation to be awarded for 
land acquired under the Act, the Court should take 
into consideration the market value of the land at the 
date of the publication of the notification under s. 4 
and not at the date of actual expropriation. 

In calculating the market value of land by capita- 
lising its annual net profit, it depends on thecircum- 
stances of each case at what rate the property should 


abe capitalised. 


Though in valuing land which has been acquired 


. under the Land Acquisition Act, the market value 


should beascertained with reference to the future 
utility of the land , the valuation must not be entirely 


““Gonjeetural S CHOITHRAM BEGRAJ v. SEORETARY or 


State, A.J. R. 1931 Sind 52; 25 S. L, R. 285 222 
E 8, 23 (1)--Land granted to Municipality for 
agricultural purposes— Subsequent exemption from 
assessment for use as tow path—Land not used as tow 
path—Acquisition-—-Determination of market value 
—Potential value as building site, whether can be 
considered—Market value—General principles— 
Date ‘of expropriation. j 
A piece of land which had been originally 
granted to a Municipality for purposes of agriculture 
but had been subsequently exempted from assess- 
ment on the understanding thatit would be used as 
a tow path was acquired under the land Acquisition 
Act. Atthe time when the notification for acquisi- 
tion was issued the land was not being used as a tow 
path nor wasthere any necessity to do so. Itwas 


‘contended on behalf of the Government that it was 


open tothe Revenue Authorities to refuse to grant 
the permission for converting the land into building 
site'and that, therefore, its potential value as building 
site could not be taken into account in determining 
its market value : 

Held, that with the non-user of the land asa tow 
path the right of the Municipality to hold itas an 
ordinary agricultural land on payment of assessment 
was not an end and, therefore, the potential value 
of the land as a building site could be taken into 
consideration in fixing the compensation. 

The date of expropriation must be deemed to be the 
date on which the notification for acquisition is issued. 

The market value isthevalue to the sellerof the 
property in its actual condition at the time of expro- 
priation with all its existing advantages and with all 
its pozsibilities, excluding any advantage due tothe 
carrying out of the scheme for the purpose for which 
the property is compulsorily acquired. S SECRETARY 
of STATE For INDIA v. SUKKUR MUNIOIPALITY, A, I. R. 
1931 Sind 67; Ind. Rul. (1931) Sind £0 . 178 
Land tenure (Biharand Orissa)—Khairat kusbrit 

ienure—Nature and incidents—Resumability on 

extinction of male line of grantee—Custom in 

Ramgarh Raj. . 

Khairat kusbrit isa tenure given on condition of 
the Receiver maintaining the worship at a particular 
temple and is resumable if the condition is not prop- ° 
erly fulfilled. According to the custom in the Ram. 
garh Estate, such tenure is resumable when the direct 
male line of the grantee becomes extinct. Pat 
Laonman LAL PATHAK v. KamaxsuyA NARAYAN SINGH, 
Ind Rul, (1931) Pat. 228; A. 1. R. 1931 Pat. 224 788 
Landlord and tenant—Landlord has no lien over 

crops of his tenant for rent so as to obtain preference 

over attaching creditor—Morlgage of future cropa— 

Validity. 
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A landlord can have no lien for rent over the 
crops of his tenant even under an agreement with 
the tenant so as to give him preference over an attach- 
ing creditor. $ 

A mortgage of future crops is not a valid trans- 
action as against third parties. R Mury KUMARA 
PILLAY v VEBRBAPPA, Ind Rul. (1931) Rang. 141; A.J. 
R, 1931 Rang. 160 oa 509 
Sub-lease—Sub-lessee, whether liable to land- 

lord for rent. 

There being uo privity of contract between the 
original lessor and a sub-lessee, the former is not 
entitled toclaim rentfrom the latter, his remedy being 
only againstthe lessee with whom hehas made the 
contract. LJETHA Nanp v, Jort HINDU FAMILY or 
Unuo Das, 32 P. L. R 422; A I.R, 1931 Lah,614 121 


Lease—Construction—'Jama mokra’, meaning of— 
Permanent lease—Fixity of rent—Inference from 
conditions—Provision for enhancement of rent on 
certain conditions—Right to enhance on other 
grounds. 

It cannot be maintained that because a document 
mentions one circumstance under which enbance- 
ment can be claimed by the landlord, he cannot 
claim enhancement upon any other ground in the 
exercise of any other power given to him subsequent- 
ly by law. 

The term jama mokra' does not, by itself, establish 
that the rent is fixed in perpetuity. But though there 
is no presumption that a permanent lease must beat 
the same time mokaram, if sufficient intention is 
founded in the lease it does not require any straining 
of language to hold that though it does not mention 
the word “mokarari” and exclude the landlord's right 
to enhance the rent, the intention of the parties 
was to create a permanent mokarari lease, 

Where one of the conditions of a lease in which the 
jama was described as mokra was to the effect that 
the tenant shall pay without notice additional rent 
at the above-mentioned rate, meaning the rate given 
in the previous portion of the document, for land which 
may be found to be in excess by measurement; 

Held, that an intention to fix the rent in perpetuity 
might be inferred from the document. C NABENDRA 
Kisyorr Roy v UHOUDHURY Mian, 52 O L. J, 583; A.I 
R. 1931 Lah. 265 (2); Ind. Rul. (1931) Cal. 472 584 
Legal Practitioner. See Sinp Oourts Act, 1866, 

8s 16 7 ye 187 





Legal Practitioners Act (XVIII of 1879), 8.13 (f) ` 


(b)—Asking for adjournments merely to delay course 
of justice—Gross misconduct—Practitioner, whether 
bound to follow client’s instructions blindly—Duty 
towards Court. E 
A legal practitioner- who asks for adjournmenta 
on different occasions merely to delay the course of 
justice with deliberate intention is guilty of grossly 
improper conduct, and renders himself liable to 
punishment. | 
Per Beasley, C. J.—It is not the duty of alegal prac- 
titioner to follow blindly every instruction his client 
givéshim. Thatis an entire misapprehension of the 
duty ofa legal practitioner. He has not only got a 
duty towards his client but he has got a duty towards 
the Oourt and itis his duty to see that the case is 
fairly and honestly conducted. He must not trick or 
deceive. the Court or attempt to gain for his client an 
è advantage by dishonest means. To attempt to obtain 
adjournments by wmisrepresentations and 
forward a-purpose’ which the legal practitioner 
knows will never be carried out is to attempt to gain 
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and togain an advantage by a trick and a very dis- 
honest one too. M Inthe matter of A A 1sT GRADE 
PLEADER, VELLORE, €O M. L. J. 393; 33 L. W.425; 
(1931) M. W. N..321: 32 Cr. L. J. 657; fnd. Bul. (1931) 
Mad. 481; A. I. R. 1931 Mad. 422; 54 M. 520; (1931) Cr. 
Cas. 470; 4 Mad. Cr. Cas. 94 145 
——— 8, 36—Touts- Report by Subordinate Judge 
—Objection before District Judge—Dismissal of 
objection—Legality of procedure. 
A Subordinate Judge madea report against certain 
persons whom he. considered to be touts The peti- 
„tioner, who was one of them, applied to the District 
“Judge against his name being included in the list of 


touts and the District Judge treating that application . 


asanappealagainst ithe order of the Subordinate 
Judge dismissed it : 

Held, that the order pa:sed by the District Judge on 
the so-called appeal of the petitioner dismissing his 
objections to the report of the Subordinate Judge, 
could not be regarded as taking the place of the 
formal orders which he had to pass before it could be 
said that a man was rightly included in the list cf 
touts‘under the orders of a competent authority and 
could not be upheld. L ABDUL Mssip v. EMPEROR, A, 
I R.1931 Lah 156; 32 P. L. R. 9; 32 Cr. L.J. 720; 
Ind. Rul. (1931)-Lah 466; (1931) Cr Cas. 268 370 
——g. 36 (1)— Declaration of touts—Report of 

Bar Association—Omission to serve notice on all 

members—Validity of report—Modcs of serving 

notice ` 

The proceedings under s. 3f, Legal Practitioners 
Act, are of a quasi-criminal nature. 

Under s 36 (1) of the Legal Practitioners Act, in 
order toenable a Court to admit in evidence the resolu- 
tion of the Bar_Association, it is necessary to establish 





thatit was passed ata meeting specially convened ` 


for the purpose of passing the resolution in question; 
this implies that the meeting should have been pro- 


perly convened and thatthe object of the proposed . 


meeting should have been properly notified to all the 
members ofthe Association 

A meeting of an Association such asthe Bar As- 
sociation to be valid must be legally and properly 
convened, thatis to say, after proper notice to all its 
members who are able to attend and a notice to 
be, proper must be given in a reasonable manner and 


-~ at a reasonable time before the meeting takes place. . 


It is, however, not always legally necessary that 


there should be a personal service of notice en all | 


the members; but when any, notice other. than a per- 
sonal notice isclaimedto have been given, it must 
be established that such a mode of giving notice is 
authorized by the regulations of the Association or 


that the members concerned had such means of, 


knowledge as to givethem the opportunity ofat- 
tending the meeting. 

The principle underlying the necessity of notify- 
ing all the members is that it 
member to express his views on evéry’ matter 
that is discussed ata meeting of the Association 
and, therefore,in a proceeding under s. 36; Legal 
Practitioners Act, it is the right of the suspected 
touts to claim that the meeting at which they were 

` condemned _should have been properly convened after 
a valid notice to all the members of the Association. 
L Cuator Buus v, EMPEROR, A. I.-R. 1931 Lah. 57; 32 
Gr. L. J. 672; 32 P L. R. 300; Ind. Rul, (1931) Lah. 
398; 12 Lah. 385: (1931) Or Oas. 137 238 


ss. 3, 4—Discharge of Pleaders during pendency 
of ‘case—Remuneration, calculation of—Quantum 


is the right of every - 


Legal Practitioners (Fees, Act (XXI of 1926), . 


fidsh “ 


i 
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meruit—Diseretion of Court—Several Pleaders— 

Each, whether entitled to full fee—Omission to 

accept vakalatnama, effect of. 

Under the Legal Practitioners Act as amended in 
1925 alegal practitioner is entitled to recover his fee 
settled between himself and his client. When he is 
not able to prove such a settlement he is entitled to 
the fee which is payable to a successful party under 
the rules. 

When there are several Vakils retained by a 
client in the same vakalatnama each of the Vakils 
is entitled to claim from his client the full fee 
stipulated for by him and not merely a share in the 
single fee allowed as against the losing party. 

Whether the vakalatnama has been signed or not, 
the Advocates concerned are entitled to their re- 
muneration for the work done by them on the princi- 
ple of quantum meruit, 

Where the Oourt is not assessing fees as in a 
terminated litigation but is assessing the remunera~ 
tion for the work done and for the loss that the 
learned Advocates themselves would suffer on account 
of the cessation of their services by their client, 
the compensation is within the discretion 
of the Court to be assessed upon the cir- 
cumstances of the case and need not necessarily be 
upon the scale of fees fixed by the rules’to be 
charged against a losing party Pat BABUI RADHIKA 
Desr v. RAMASRAY Prasad Onowpary, A.I. R. 1931 
Pat, 137; Ind. Rul, 1931 Pat, 222; (1931) Cr. Cas, “3 

2 


Legal Practitioner’s Fee Rules (Madras) 1925, 
rr. 31, 37 (b;—Suit for declaration and injunction 
of right to fishery—Mode of valuation—Value not 
shown to be less than Rs. 1,000—Pleader's fee. 

In a suit for declaration followed by injunction 
the plaintiff should value only the injunction. 

Where the subject-matter of such a suit is fishery, 
which is generally incapable of valuation, or even 
where it could be valued andits value is not shown 

to be less than Rs. 1,000, a Pleader’s-fee of Rs. 50 

can be awarded. 


Under r. 37 of. the Madras Legal Practitioner’s 


Fee Rules what the Court hasto see is whether the 
subject-mattér in respect of which relief is claimed 
is capable of valuation. M Moparrur NAYUDAMMA v, 
ZEMINDAR OF DEVARAKOTA, Ind. Rul (1931) Mud. 480; 
A LR 1931 Mad. 640 16 
Letters Patent (Rangoon), cl, 13—‘Judgment’ 

—Order on application for review of order arising 

out of decree in second appeal, whether ‘judgment’ 

—Appcal—Leave, necessity of 

In a second appeal arising out ofa suit for specific 
performance of a contract for sale of land, a single 
Judge ofthe High Court gave the plaintif a decrce 
and directed him to pay the meney in Court within 
acertain date. Another Judge subsequently extended 
the time, but on*an application for review of that 
order, he cancelled his own previous order and dis. 
missed the suiton the ground that the plaintiff had 
not deposited the money in time : 

Held, that the order dismissing the suit was a ‘judg- 
ment’ within the meaning of cl. 13 of the Letters 
Patent and leave of the Judge was a condition pre- 
cedent to the maintainability of an s»npeal there- 
from. R Mauna Po Myir v. Mauna Po Sin, 9 R. 31; 
Ind, Rul. (1931) Rang. 153; A. I. R. 1931 Rang. 147 

729 
Licénse—Death of licensee—Possession of successors, 
whether adverse—Transfer of property by grantor, 

effect of—Hasemenis Act (V of 1882), 3. 59. 
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Where the grantor of a license transfers the pro- 
perty, the transferee isnot bound by the license. 

A license is not annexed to the property in respect 
of which it is enjoyed, nor is it a transferable or 
heritable right, but is aright purely personal be- 
tween, grantor and licensee. Therefore, where a 
licensee dies, the licenseexpires and the legal repre- 
sentatives of the licensee hold as mere trespassers. 
M Curnnan v. RANJITHAMMAL, (1930) M. W.N. 1242; 
A.I. R 1931 Mad. 216; 23 L. W. 455; Ind. Rul. (1931) 
Mad. 511; 60 M. L. J. 709; 54 M. 554 175 
Light and air. See EASEMENT 104 
Limitation Act (IX of 1908), s. 5—Appeal—Ex- 

tension of time—Gross negligence of Pleader—No 

ground for extension. 

Under s 5, Limitation Act,a bona fide mistake on 
the part of a Pleader may be condoned, but gross 
negligence on his part cannot justifiably be condoned. 
In the latter case the client has his remedy against 
the legal advisor R Mauna Po Cuzin v, Po Tua, A.I. 
R. 1931 Rang. 80; Ind. Rul (1931) Rang. 139 507 
——s 14—Plaint returned for amendment and 

then for re-presentation—Laclusion of both periods, 

legality of. 

Where a plaint was returned first to have it 
amended and then for presentation to proper Court, 
and the Court before which the plaint was represent- 
ed while computing the period of limitation exclud- 
ed both the periods, the High Court did rot interfere 
in second appeal with the discretion exercised by the 
trial Court. M Naru v. San Bisi, Ind. Rul. (1931) 





Mad. 525; A. 1L. R.1931 Mad. 632 461 
- S 19—Entry by mortgagor in morigagee’s 
book—Mortgagee signing as scribe—Entry, whether 


amounts to acknowledgment by mortgage. 

Where the mortgagor signed an entry inthe bahi 
of the mortgagee showing the balance dueto the 
mortgages and the mortgageein whose handwriting 
the entry was made also put down his name under 
the entry as its scribe: 

Held, that the entry was not an acknowledgment 
of the mortgage debt by the mortgagee and the fact 
that the mortgagee wrote it at the instance of the per- 
son acknowledging the debt and put down his own 
name underit, merely as a scribe, could not alter the 
nature of the entry or convert it into an acknowledg- 
ment by the mortgagee. 

An acknowledgment must bea conscious acknow- 
ledgment of liability, in order to be effective under 
s 19, Limitation Act. L ABDULLA v. Buosa MAL, A. I. 
R. 1931 Lah. 12?; 12 Lah L. J. 251 349 
—— 8. 20— Part payment of principal— Writing 

not simultaneous with payment—E ffect 

Under 3. 20, Limitation Act, the writing evident= 
ing the part payment of principal need notcome into 
existence simultaneously with the part payment and 
‘further, when the part payment is admitted and the 
fact of the part payment is made in writing by the 
debtor, the debt is revived and a suit can be maina 
tained within three years of the part payment. 

When a part payment on account is made, any sums , 


- of money that were due to the plaintiff within three 


years beforethe dateofthe part payment can be 
sued for and the period of limitation would run from 
the date of part payment A GANESH v. Fira MALLU 
Mat GIRDHAR Das, Ind, Rul. (1931) All. 435; A, I. R. 
1931 All 375 867 
s. 28, Sch. I, Art. 144—Punjab Limitation 
(Custom) Act (I of 1920), Sch. Art.2 (b)— Childless 
proprietor—Sale to some collateral heirs— 
Declaratory decree that sale is not binding on other 
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collaterals—Death. of proprietot—l’ailure of other 

collaterals to sue for possession—IJ:ffect—Possession | 

of vendees, whether adverse. 

The property in dispute was owned one-half, by 
the predecessors-in-interest of the plaintiffs and de- 
fendants Nos, 18 to22 and the other half by A, a 
collateral of the aforesaid persons and defendants 
Nos. l to 17. In 1903, A sold his half share with 
other properties to the fathers of plaintifis Nog. 1,2 
and 3. The predecessors-in-interest of defendants Nos. 
1 to17, who were collateral heirs of A obtained a 
decree in 1907, declaring that the sale was not bind- 
ing onthem The possession, however, continued 
with plaintifs Nos.1 to 3.° A died in 1919, and the 
estate of A devolved on the plaintiffs and defendants 
as, collateral heirs, Defendants Nos. 1 to 17 applied 
for partition. The plaintiffs instituted a suit for a de- 
claration in 1923: . 

Held, (1) that as the sale by A was only to plaint- 
iffs Nos. 1 to 3, the provisions of Art.2 (b), Punjab 
‘Limitation Act, I of 1920, read with s 28, Limitation 
Act, could not be availed of by the other plaintiffs’ 
who had to prove adverse possession for over 12 
years; ` : 

(2) the possession of plaintifis Nos. 1 to3 since the 
sale in 1903 was not adverse till 1919, as A was alive 
till then and defendants Nos.1to 17 had noright to 
possession ; 

(3) their possession subsequent to 1919 was that 
of co-heirs and was not adverse as there was no ouster 
of the defendants and the plaintilis were not entitled 
to a declaration of sole‘ownership. L SALBUN v, MALKU 
Ind. Rul. (1931) Lah. 377: A I. R. 1931 Lah. 439 105 
s. 29, See Bompay Districr MUNICIPAL ACT, 

1901, s. 157 181 
———s. 132—Mortgage bond—Amount payable 

after certain number of years—Condition accelerat- 

ing payment on discovery of ‘act-of bad faith'— 

Default in payment of ‘interest, whether act of 

bad faith. 

A mortgage bond executed: on the 12th May, 1912, 
pravided that interest would be paid annually and 
the-principal, within five years. There was a further 
stipulation that in the case of-default of payment 
at the time fixed’ oron the discovery taking -place 
within the stipulated period of any act of bad faith 
the creditor would be entitled -to recover his 
money, principal and interest in any way by filing a 
suit. Asuitto recover the mortgage amount was 
filed on the 9th April, 1929, and itwas contended 
that the,suit was barred asthe mortgagor had made 
default of payment of interest in 1913: 

Held, that mere default in: payment of interest 
could not be regarded-as an act of-bad faith givinga 
right to the mortgagee -to sue within the period of 
five years and the suit: was not barred. A Ram SEWAK 
Koueri v. Ram Rue Tegur, Ind, Rul. (1931) All. 387; A. 
I, R. 1931 All. 537 547 


—— Sch |, Art, 10:—Sale of undivided share in 
zemindari—Suit for pre-emption—Limitation— 
Share, whether capable of physical possession. 

A fractional undivided share ina zemindari cannot 
be owned and possessed sepatately and is, therefore, 
not capable of physical possession within the meaning 
of Art. 10, Limitation Act, and such a share cannot 
become one capable of physical- possession merely 
Because a lease of it for a_fixed period has been 
granted. A Ram CHARAN v., MATHURA PRASAD, ASI R. 
1930 All. 255 (1); (1930) A. L: J. 375; 14 R.D. 225: 
ind. Rul. (1931) All. 427 4 l 683 
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- Sch. I, Art. 11, See Orvıu PRoGEDURE Conr, 
1903, O. XXT, r. 63 77, 727 
———Arts. 57, 64, 85— Sust of account 
—Account stated—Mutual, open and current 
accounts, 5 
The questioa whether an account can be held to be 
account with reciprocal 
demands between the parties as contemplated by Art. 
85, Limitation Act, must depend upon the nature of 
the account in each case; it is not possible to lay 
down any hard and fast rule of general application. 
The defendants who were dealers in grain and 
other articles used to send their goods to the shop of 
the plaintiffs forsale and the latter, after’ deducting 
the commission and other charges, credited the 
balacce of the price to the defendants in the account. 
On the 15th February, 1921, the defendants struck a 
balance in favour of the plaintiffs for Rs. 2,071-1-9, 
and interest on the items borrowed by his firm’ was 
entered fron timeto time inthe account which re- 
sulted in th2 balance. After thestriking of the balance 
there were only four items onthe credit side aggre- 
gating Rs.817-10-6 and the same number of items 


, on the debit side amounting to Rs 775-1-0 A suit 


for balance due on accounts was filed on the 3lst 
March, 1925: ' 

Held, that when thedefendants struck the balance 
on 15th February, 1921, in favour of the plaintiffs 
and they also agreed to pay interest cn the sum 


-fouad due by them, the account between the parties 
‘became an account stated within the meaning of 
‘Art. 64, Limitation Act, andthe period of six years 


commenced to runfrom the date of the striking 
of the balance. The plaintiffs were entitled to bring 
theirsuit within six years from the date of the 
balance and the mere fact that subsequently there 
weré fouritemson each side of the account did not 
bave the effect of converting that account into a 
mutual, open and current account andof reducing 
the period of limitation from six years to three 
years LMrpxsi Ram-Hem Ras v RUPCHAND LACHMAN 
Das, A. I R. 1931 Lah, 233; 32 P, L. R. 65; Ind. Rul. 
(1931) Lah. 420 - . 292 
———--——- Arts. 62,109, 120—Suit by co- 

owner for parittion—Decree not executed—Suit for 

share of subsequent mesne projits—Limitation— 

Possession of defendant, whether wrongful—Article 

applicable. A 

The first respondent sued the first appellant in 
1923 for divorce, partition of properties and mesne 
profits, and a decree was passed for divorce and a 
third share in the properties anda sixth share in the 
mesne: profits. Subsequently a suit was instituted 
in 1930 for a third share of the rents and 
profits, for 7 years from 1923 in respect of 
the one third share which had been decreed in the 
previous suit. The properties in respect of which 
mesne profits were claimed were oniginally joint 
properties in possession of the appellant and no parti- 
tion had actually been effected according to the terms 
of the decree in the previous suit till date of the 
present suit;. i 

Held, that the suit was governed by Art. 120, 
Limitation Act, and it did not come under Art. 109, 
as the possession of the appellant at the date of suit 
was that of a co-owner; nor did the case fall under 
Art. 62 as none of the co-owners are entitled in 
respect - of undivided land, to any specific part 
R Mauna Po Nyun: v. Ma Saw Tin; Ind; Rul. (1931) 
Rang. 143; A.J. R. 1931 Rang. 150 > 511 
——— Arts, 62, 131—Suit to recover 
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arrears under periodically recurring right—Limita- 

tion—Article applicable. 

Article 131, Limitation Act,appliesonly toa suit to 
establish a periodically right. lt is not applicable to 
a suit to recover sums due under such a right. B 
JANARDAN TRIMBAK GaDRE v. DINKAR HARI RAJGURU, 
A.I. R. 1931 Bom. 189; 33 Bom. L.R 127; Ind, Rul. 
(1931) Bom, 289; 55 B. 193 465 


Sch. |, Art 64. See LIMITATION Aor, 1908, - 


292 


Son I, Arr. 57 
—— meaning 


of. z 

The expression ‘account stated'in Art 64 of Sch. I, 
of the Limitation Act; hasa technical meaning. The 
signing of a balance‘ after going into the accounts can- 
‘not amount to an ‘account stated’ where there are not 
sufficient materials an the record to Show that the 
items for which credit were given to the defendant 
were due tothe defendant from the plaintiff. A 
Ganesu v. Firu MALLU Mat-Grrpuar Das, Ind. Rul. 
(1931) All. 435; A. L. R. 1931 All. 375 867 
` Art. 84. See ATTORNEY'S LIEN 158 
Art. 85 See LIMITATION Act, 1903, 
292 
Arts. 89, 116—Suit for accounts by 
principal aguinst agent ~Limitation—Article 
applicable—Difference between suit for accounts 

and suit forcompensation for breach of contract. 
A suit by a principal against his ageńt for accounts 
is nota suit-for compensation for breach of contract 
yea Art Pip; Limitation Act, and is governed by 

rt. 89. S 

Ths plaintif and the defendant, who were brothers, 
and another brother, as members of a joint family, 
owned a village. In 1896 they executed a register- 
ed deed of partition by which they agreed that 
each brother should be in management of the village 
for two years in turn and should settle the accounts 
for his management in July of each year and pay the 
amounts due to the other brothers. 
was in management under that arrangement for Faslis 
1326 and 1327. The plaintiff sued‘ for what was due 
to him for those Faslis. The defendant in his written 


Art. 64—‘Account stated’, 














‘Scu. I, Arr. 57 





statement claimed to set-off what was du to him. 


from the plaintiff for the plaintiff's period of manage- 
ment, F'aslis 1324 and 1325. The District Judge found 
that the defendant's claim for those two earlier Faslis 
was barred, as it should be taken to be governed 
by Art. 89, Limitation Act. On appeal it was 


held that the defendant's claim in respect of those two . 


faslis was in time asit could be brought under Art, 
116, Limitation Act, as well as Art. 89: 

Held, that as both the-parties had chosen to sue for 
accounts, though they could have sued for compensa- 
tion for breach of contract, the defendant's claim was 
governed by Art 89 of- the Limitation Act and was 
barred. M ANNU AVATHANIGAL v. SoMASUNDARA 
AVATHANIGAL, (1930) M. W. N. 1199; 33 L. W.1; A.I. 
R. 1931 Mad. 185 (2); Ind. Rul. (1931) Mad.501; 54M. 
65t ~ 165 
anaa Art: 109. See Limitation Act, 1908, 

Son. I, Arr. 62 511 


—Arts.111,1#6—Vendor and purchaser 
—Price reserved with vendee for payment of vendor's 
creditors—Failure to pay—Suit by vendor for 
refund—Limitation—Cause of action—Right to sue 
before paying off creditors. 

The plaintiff sold acertain property to the defend- 
ant on the 12th July, 1926, under a registered sale- 
deed leaving a portion of the consideration for pay- 
ment of certain unsecured creditors of the plaintiff, 
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The defendant ` 


96) 


The defendant did not pay and the plaintiff institut- 
ed a suit on the 4th of October, 1929, for recovery of 
“the unpaid purchase-money with interest: 

Held, (1) that the suit was not one for personal 
payment of theunpaid purchase-money butone for 
breach of a covenantin writing registered and was, 
therefore, governed not by Art, 111 but by Art. 116, 


. Limitafion Act; 


(2) that the plaintiff hada good cause of action 
even though he had not paid his creditors. A Makunp 
Lau v. Bora Rat, Ind. Rul. (1931) All. 430; A.I. R. 
1931 All. 419 686 
—— Sch. I, Art. 116. 


See LIMITATION Aot, 1908, Sor, I, Art. 89 165 
See LIMITATION Act,-1908, Sox. I, ArT. 111 686 
Art. 118—Punjab Limitation 


(Custom)Act (I of 1920), Sch. Art. 8—Suit for 
declaration of invalidity of adoption—Limitation— 
Starting point. 

Where in a suit for declaration that an alleged 
adoption of the defendant was invalid and that it 
never took place in fact it was found that there wasa 
gift in favour ofthe adopted son and the adoption as 
wellas the gift were openly declared at the time of 
the mutation of the year 1908 and the adoption was 
held invalid only owing to absence of certain ceremo- 
nies required under special custom: 

Held, that the suit being one, of declaration was 
governed by Art. 3 of the Schedule to the Punjab 
Limitation (Custom) Act, 1920, corresponding to 
Art. 118, Limitation Act,and before deciding the 
question of limitation it was necessary to determine 
the date on which the alleged adoption became known 
tothe plaintiff. L Puoot Sincu v. Tora, Ind. Rul. 





(1931) Lah. 487; A. I. R.1931 Lah. 456 631 
———— Art.120. 
See LIMITATION Act, 1908, Scu. I, Art. 62 511 


See PUNJAB LIMITATION (Custom) Act, 1920, Scs. T, 
ART. 2 ; 298 
—_—_—————-Art. 120, right to sue. 

‘The expression ‘right-to sue’ in-Art. 120, Limitation 
Act, means the right to bring the particular suit with 
reference to which the plea of limitation is raised. P G 
GOBIND NARAYAN SINGH v.“SHaM Lat SINGH, A. 1. R. 
1931 P. O. 89; 53 O. L. J, 333; 35C. W. N.521; (1931) 
M. W. N.435; Ind. Rul (1931) P. C 145; 33 L. W. 707: 
33 Bom, L. R. 885; 61 M L.J 9;58 0. 1187 753 
Art 131. See LIMITATION Act, 1908, 





Son. I, Arr. 62 465 
--———— Art, 144. See LIMITATION Acr, 1908, 
B. 28 105 


Art.144—Joint trespass- Change of 
possession among trespassers—Adverse possession— 
Tacking of  possession—Rule that possession of 
independent trespassers cannot be tacked on, 
applicability of. 

In; the case ofajoint trespass by several persons 
on the land ofan adjoining owner the possession of 
one of the trespassers must be treated as the posses- 
sion of all, and adverse possession will run against 
the owner even if actual possession is not held by the 
same trespasser for the statutory period. The, 
rule that successive trespassers cannot add to 
their adverse possession the period of the adverse pos- 
session of those who held theland before them is not 
applicable to such a case. L AZIMULLAH V. GHULAM 
Monammap, A. I. R. 1931 Mad. 232; 32 P. L. R. 246 341 
——— Art. 144—Muhammadan co-heirs— 
Possession of one, not adverse ito others—Onus of 
proof of ouster—Evidence—Hostile feeling, granting 
of lease by one co-heir alone, assertion of hostile title 
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ds. to some properties,. eic., effect of-—Transfer of 

Property Act (IV of“ 1882), s. 83—Registration, 

whether notice. ` os ý 

Where a Muhammadan dies leaving a number of 
co-heirs and only one of the heirs remains in posses- 
sion of the property, his possession is not adverse to 
the other co-heirs in the absence of a clear denial of 


meee 


title and.ari overt act amounting to ouster,and the onus. 


of proving adverse possession lies upon ‘the party 
which urges that. plea. ‘ : 


Where the title of the heirs relates to a aumber of : 


properties, any assertion of adverse titlé: with reference 
to ariy'one of the’propérties, whether they are included 
in the:plaint or not,-might-have some’ bearing upon 
the question of adverse possession. `À 
Registration per se does not amount to ‘notice to all 
the.world. ay ee X : 
Mere hostile feeling cannot amount to adverse pos- 
seésion or ouster. 1 ` 
The mere granting of lease by one of several co- 
heirs isnot an ouster of the others. A: 
v. HesAMUL Haq, (1930) A. L. J. 1456; A.I. R.1931 
Al 198 5 + ’ť” eS 211 
Sch. I, Art. 149. See Bombay: Disrrior 
MUNIGIPAL Acr, 1901; s. 167 < 
a ~—— Art. 166—Applicability. 
An application to seb aside asale under s.47 or 
tinder ©. XXI,-r. 90, Civil Procedure Code, is governed 
by Art. 166 of the . Limitation Act; and con- 








30 days. ` C Kutt BARU Brstv. Jirenpka Nata Roy, 
35 0. W. N. 184; 32 Or. L, J. 890; Ind. Rul. (1931) 
Cal. 450; (1931) Or. Cas. 602 . ox : 561 
—— Art, 181—Application : 





rule of limitation, ` : é 
An application for a final decree in a pending suit is 
an application inthe suitand is notsubject to any 


181: 


- A in . pending’ 
suit to pass final decree, whether governed by - any - 


"INDIAN CASES: 
Rav Bro Kn 


i 
Limitation Act—contd. | tn e 
Where the Court refuses to set aside an ex parte 

decree and an appeal against such order is rejected, 

time for executing the original decree is*not thereby .~ 
enlarged under Art. 182, cl.2 of Sch. I of the Limitation , 
Act,- C PROFULLA Kumar Basu vV. SOoROJBALA BASU, 52 , 


“C L.J 594,35 0. W.N. 155; A.T. R. 1931 Cal. 332: -, 


.- Ind. Rul. (1931) Cal. 439 


! 


- of Art. 182 of the Limitation Act, 


a 263 
——— . Sch. |, Art 182 (5)—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 72—Application by 
decree-holder for leave.to bid, whether step-in-aid 
of execution—Limitation. i h 
Per Shadi Lal; C. J.and Broadway, J.—While an 
application by a decree-holder for leave to bid at an., 
auction sale does not ordinarily amount to an ap- ; 





-' plication inviting the Court to take a step-in-aid of 


execution, the circumstances under which it was , 
made may show that the granting of leaye has actually : 
aided, or would have aided the execution. It the., 
decree-holder.on whom the onus lies, proves such 


- circpmstances, the application would amount to a 
A SHAMIM AHMAD‘ 


step-in-aid of execution within the meaning of cl. (5) ° 

Per Jai Lal, J.—In its very nature an application | 
for leave to bid amounts to an application to. the 
Court to take a step-in-aid. of execution and this ir- 


: respective of the hidden motive. of the. decree-holder 


limitation. Article 181 of Seh, I of the Limitation Act - 


hasno application td.such‘a case - M RAMA NATHAN 


» Lah. 81; 32 P. L. R. 
' Lab. 153 > f 


in applying or of the actual result of the granting of 


© the application and further, the combination of some 


3 ; i 1 < other prayer in the application does not affect the - 
sequently such an application’is barred if made after ’ 


question. L Guanaya LAL v. NATHU Raw, A. 1. R. 193L.- 


84; Ind Rul.’ (1931) Lah, 372; 12, 
Wa e . as ay ota 100 


— Art. 182 (5)—Ezxecution of decree. 
`—Limitation—Application. containing mistakes, , 
whether ‘in accordance- with law’—Failure to, 
„correct mistakes in spite of orders of Court—Plea . 
in appeal that there are no mistakes, competency of. + 
-An application for execution ofa decree, which is , 

incorrect in its particulars in respect of, the entries -, 

in the columns, and which does not consequently- ; 





CHETTY Ù. ALAGAPPA Curry, 53 M. 378; AT. R.1930’. comply with the requirementsof Q, XXI,r. 11 (2), - 


Mad. 528; 59 M.L.:J: 
(1931). Mad. 49 


oer 102,32" L. Wi 329; Ind; 
s ; T8 2—-Decree for 








— Arts 181 


-Rullar Civil Progedure:fiede, js not an application in accord- ; 
°160°* ance: with’ law:and carnnot}gave limitation. +... 
posses- ` 


- Where. the Court givesthe decree-holder repeated a 


‘sion, .ion condition? of: p&yment Limitation -foré opportunities.of either correcting the alleged mistakes ; 
‘execution—Article*applitable Accrual of right to 


apply. ' >: ° : 


‘Where under the terms of a decree „the right of the 


decree-holder to recover possession of some property - 


in thé hands of the defendants is: contingent ‘upon 


the decreé-holder paying certain sums of money‘to - 


the defendants but no datefor payment is - specified, 
the decree-holder is entitled to pay the money’on-the 
date when the decree was passed and to ask for 
possessionimmediately after the payment had been 
made. :THe right ac¢rues’ to the’ decree-holder im- 


niediately and at once; and an application for execu-"* 
tion made morethan three years from the date of the - 
deerée is time-barred under Art. 181, Limitation Act. > 

‘Where 4 decreeis not~immediately executable and ° 
the'right to apply. for execution depends upon the ` 


fulfilment of certain contingericies providéd for in the 
decree, Article 182 is clearly inapplicable; and the 


Art 181. : A Sırı NARAIN Tewari w. Bris ‘Narain R 

(1931) A. L. J..319; Ind. Rul. (1931) All. :399;7 
ə 1931 All,-326 i eae a a -559 

+ Art. 182 (2) Ex parte decree— 
Rejection of appeal against refusal to` set aside 
decree—A pplication. for . execution ‘of original 
decree—Limitation—Starting point. 


or of ‘pointing out to therCourt that it was in error, - 


-—— bùt the decree-holder:; ignores the'order, of the Court, , 


he should not be allawed-to contend ‘in 
there were in'fact no mistakes. --- : < 
It’isa very well-known: and sound principle that 
a superior Court will not ‘listen-to a contention of _ 
this sort by a litigant who had more than ample op- 
portunity of.raising,the point tothe Court primarily . 
concerned and refused to take advantage ofthe op-, 
portunities. given him.: A ,SUDESHWARI Frasap 
NARAIN Sinan v PALIHAN Dupe, Ind. Rul (1931) at 


337° Se $ ial oS 
——— Art. 182 (5)—Eaecution , ofr decree. 
:—Limitation—Application filed ` merely to keep 
_decree-alive, whether saves limitation, 
_A decree-holder or a pérson applying 


appeal that ; 





ais ees 
for execution 


: ofa decree ïs not -called upon’ to: satisfy. the Court. 
cp DA * that’a previous application for execution or, for some 
only Article governing the execution is the residuary * 

AI, = 
ALR’ 


step-in-aid of execution trom which, he seeks to reckon 
the period of limitation for his next application | had 
been made with a genuine intention of, obtaining. exe- 


- eution ‘of His decree if-reasonably; possibly and,that 


he did not abandon -thè -proceedings except.upon a, 

genuine belief that it would not. be reasonably possi- , 

blé.to.6btain execution.: Iis not-open”to- the execu- , 

tion Court to go into the question of, the bona fides” 
Pe oor ets 
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of the application for execution. If the application 
” purports tobe one for execution and fulfils the re- 
quirements of O. XXI, r. 11, Civil Procedure Code, it 
is a good and valid application and is operative for 
the purpose of saving limitation,it being immaterial 
whether the decree-holder was anxious to have im- 
mediate execution or merely wanted to make this ap- 
plication with a view to keephis decree alive A Rupa 
-Rarv. Murat Tewari. Ind. Rul. (1931) All. 422 678 
-—_—_—— Sch. |, Art. 182, cl. (5)—“Application in 
- accordance with law’—Application for incompetent 
relief, whether in accordance with law. 

“Where it was decided in execution proceedings that 
the surety wasliable only to the extent of one-sixth of 
the decree, but nevertheless the decree-holder applied 
for execution of the whole of the decree against the 
surety and the judgment-debtors and the application 
‘was dismissed as incompetent: 

Held, that it was not ‘an application in accordance 
with law’ within Art. 182 (5), Limitation Act, so as to 
save from the bar of limitation a subsequent appli- 
cation for execution, inasmuch as it was for a relief 
which the Court had decided could not be given and 
which was entirely outside the law. Pat DURGA 
Perasan Sanu v. Powpuaro Kurr, 10 Pat. 183; Ind. Rul. 
(1931) Pat. 255; A.I. R. 1931 Pat 274 815 
—_ Arts, 182, Expl.!, paras. | and || 
—Final decreein partition suit allotting separate 

. properties to sharers, whether joint decree— 
Application for execution by one party, whether 
saves limitation for the other. 

- A final decree in a partition suit, in so far as it pro- 

vides for separate allotments in favour of the different 
parties cannot be regarded as a joint decree within 
the meaning of para. II of Expl. I of Art.g182 of the 

Limitation Act, but isadecree ‘passed severally in 

favour of more persons than one, distinguishing por- 
tions of the subject-matter as payable or deliverable 
to each’ within: para. lof the Explanation and an 
application for execution of such a decree by one 
party cannot, therefore, save limitation as regards 
the other. C Ram Nats Rar v, HARENDRA MUMAR RAI, 

35 O. W. N, 448; 53. 0.. L. J. 225; Ind. Rul. (1931) Oal. 

508; A I. R 1931 Oal. 581; 58 O. 1102 -860 

-Lumbardar—Failure to pay collections—Criminal 

- ‘breach of trust, See PENAL Copr, 1860, 5.409 910 

Madras City Municipal Act (IV of 1919),s. 287 

. —Separate license, whether necessary for each 
process with regard to same article—Recourse to Civil 





Courts in matters of Municipal routine, propriety of. - 


- Unders. 287, Madras City Municipal Act, no sepa- 
rate license is necessary for each process such, for 
example, as manufacturing, storing, packing, etc., in 
respect of the same article. 

It is not desirable that recourse should be had to 
Courts in matters not involving any question of law 
but relating merely to Municipal’ routine o¥ what 
should be done in office. M SAMARAPURI Ouxtri V. 

_ CORPORATION oF Mapras, 33 L. W. 553; (1931) M. W. Ny 
404; 32 Or. L J.779; Ind. Rul. (1931) Mad 573: 60 M. 
L. J. 711; A. I, R, 1931 Mad. 488 (1); (1931) Cr, Cas, 
552 (1) 621 
Madras District Municipalities Act (V of 1920), 

s. 300—Vaccination Rules, rT. 

production of child for vaccination—Conviction— 

‘Non-compliance of fresh notice—Second conviction, 
legality of—Continuous neglect, whether punishable. 

A person was convicted and sentenced for failure 
to comply with a notice to produce his child for vac- 
cination. A fresh notice was served on him and he 

: was convicted again for failure to produce the child, 
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an offence under s, 300, Madras District Municipalities 
Act, and for’ failure tocomply with another notice 
calling upon him to discontinue his breach of the rules 
i. e., failure to get his child vaccinated in pursuance 
of a previous notice: 

Held, (i) that the conviction of the accused for 
the second time on the same facts was illegal ; 

(ii) that, apart from that, the conviction was also 
illegal inasmuch as once a person has been convicted 
for neglecting to take his child to be vaccinated under 
r. 11 (1) (a) of the Vaccination Rules, his persistence 
insuch neglect is punishable not as “neglect” under 
that rule, but as “continuing breach” under r.11 (1); 

(iii) that the conviction for continuing to neglect 
to produce the child under r. 11 (2) of the rules framed 
under s. 300, Madras District Municipalities Act, was 
not, however, illegal. M K. V. Supramania IYER v. 
-Emprror, (19 0) M. W. N. 907; 33 L. W. 133; A. I. R. 
1931 Mad. 181; 60 M. L. J. 299; 32 Cr. L. J 662; 
(1931) Cr, Cas. 285; Ind. Rul. (1931) Mada 


Madras Estates Land Act (l of 1908)—Pada nazir 
zemindar's right to collect—Fallow land—Zemindar, 
whether entitled to claim rent. 

Pada nazir forms part of the rent which the tenants 
are bound to pay to the zemindar “and the zemindar 
is, therefore, entitled to collect it as rent. 

The zemindar is not entitled to claim rent in respect 
of lands allowed to be fallow. M B. RAJARAJESWARA 
BETHUPATHI v. T. K. KuppamMat, (1930) M. W. N. 
1235; A. I. R. 1931 Mad. 206 121 
————s. 26, whether retrospective—“Premium, loan 
- or valuable consideration", “period”, meanings of. 

The first clause of s. 26, Madras Estates Land Act, 
is not retrospective in its operation though certain 
sections of the Act are clearly retrospective. 

The premium, loan or other valuable consideration 
referred to in s. 26 of the said Act must be something 
other than the rent reserved by the lease and the 
rent itself cannot be regarded as such valuable con- - 
sideration on the ground that nothing was being 
derived from the land previously. 

- Obiter—The word “period” refers to a section of 

time and cannot cover...a case of perpetuity. M 

OHENA VEENA CHIDAMRARAM V. CHOKKALINGAM NAICKAN, 

Ind. Rul. (1931) Mad. 466; (1931) M. W. N. 549; A. I. 

R.1931 Mad. 571; 61 M. L. J. 52; 34 L. W. 394 2 

————~s. 77—Rent payable in kind—Commutation 
into cash for ameliorating tenants—Subsequent levy 

- of small portion in kind—Acquiescence by tenants 
for many years—Enhancement—Necessity of 
consideration. 

The rent for the land inan inam village was from 
time immemorial payable in kind. In 1871 in order 
to ameliorate the condition of the tenants, a uniform 
rate of grain assessment was fixed for all holdings and 
the grain rent was committed into cash rent. Sub- 
sequently, from 1878, one-eighth of the rent was collect- 
ed in kind and the rest in cash From 1889 one- 
sixth ofthe rent was collected in kindand the rest in 
cash. The system wasin vogue for about 32 years. 
In a suit for arrears of rent : 

Ileld, (i) as the defendants had not proved that th8 
slight changes made by levying a small portion of the 
grain rent assuch had resulted in any enhancement 
of the rent, the question of consideration for such 
change did nct arise; 

(ii) even assuming that by levying a portion of the 
rent in kind, instead of in cash, there was some en- 
hancement of the rent, the grant of concessions to 
the ryots gratuitously in 1871 could be deemed to be 


eA. 
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Madras Estates Land Act—coneld. ` 
‘consideration for the implied contract to pay one 
sixth of the rentin kind and the rest in cash, presum- 
‘able from the uniform payment in that manner since 
1889. M Sgenra PILLAI v. TALUK BOARD or SHERMADEVI 
(1930) M. W. N. 1228; 33 L. W. 70; A.I. R. 1931 Mad. 
200 ñ 124 


Madras High Court (Orlginal Side) Rules, O. 
XXXI, r. 5. See Orvin Procepurn Cope, 1908, O. I. 
R. 10 (2) - - 643 


:Madras Hindu Religious Endowments Act (II 

` of 1927), ss. 63,:73—Policy of Act—Framing of 
scheme—Internal management to be left to trustees 
Suit for modification of scheme—Evidence as to 
working of scheme,relevancy of—Power to appoint 
new trusteesto excepted temples—Positionof new 
trustees. ` 

The policy. of:the Madras Hindu Religious Endow- 
ments Act isto place maths and excepted temples in 
normal conditions under much less direct and detailed 
interference from the Board in matters of internal 
mismanagement thar ordinary temples. This does 
not mean that in cases of proved mismanagement.or 
incapacity or in the imperative interests of future 
good’ government such interference may not have to 
be provided for ina scheme.. But in the absence of 
such special grounds the proper aim in a scheme.of 
administration for an excepted temple is to leave the 
internal management as much as possible to the 
trustees providing only such safeguards as are suffici- 
ent to prevent grave misgovernment and to make the 
power of superintendence of the Board effective. 

In a suit under s. 63 of the said Act. for the -modi- 
fication of a scheme evidence to show how the scheme 
worked is admissible inasmuch as the need to amend 
ascheme may arise as much from the fact that it 
doesnot work or has not been worked properly as 
| previously existing facts such as mismanage- 
ment. © - 

There is no difference between the legal position of 
persons or ‘bodies to be associated in’ the administra- 
tion with hereditary trustees and those trustees them- 
selves although it may be permissible to entrust them 
with specific duties or.departments of the administra- 
tion. Qua the duties entrusted to them, they would be 
subject to the same duties and possess the same powers 
as trustees. ee : ; 

Quere.—Whether the Board in framing a scheme 
under s. 63 or the- -Court in a suit to amend a scheme 
so framed has the power to appoint new trustees in 
an excepted templein view of s8. 73 of the Act which: 
lays down that a suit under that section must be 
brought for appointing or removing the trustee of 
an excepted: temple. -M ZAMORIN oF OALIOUT v. 
THATTAMANGALATE, A. IR. 1931 Mad. 328; 54 M; 532 


19 
Madras Local Boards Act (XIV of 1920)ss: 3 (18), 
-235—'‘Publie road’, whether includes road margin 
belonging to Government—Amendment, effect of. 
There is nothing.iń the alteration of the language 
of the definition of ‘public road in the Madras Local 
Boards Act of 1920 to show that “public road” excludes . 
froad-‘margin belonging to the Government which 
might have been included init under the older Act. 
Under both Acts the-real question is whether the dis- 
puted Government property is really only. adjacent to 
the road and not a part of the road in the sense of 
«being used or treated or intended to be used or treated 


as part of the road.. M KANNAYYA OHETIY v, PRESIDENT): 


‘Unton Boarn, TIRUKOILUR, 60 M.L. J. 462; 33 L. W. 
54; (1931) M. W. N. 269; 320r, L. J, 643; A. L.R. 


- Market, .See REGISTRATION Act, 1908, s 17. (b) 


OASEB, [1931 


Madras Local Boards Act—concld, °. 
1931 Mad. 424; (1931) Or. Cas. 472 117 


——-— 8.55. See PENAL Cone, 18€0, s. 499 DAE 
Malabar Compensation for Tenants Improve- 
ments Act (1 of 1900), s. 3 (1)—Applicability of 
Actto kudiyiruppus—Tenant of kudiyiruppu, 
whether entitled to compensation for -buildings : 
The Malabar Compensation for Tenant's Improve- 
ments Act is applicable to leases of vacant kudiyirup- 
pus and the lessee of a vacant kudiyiruppu paramba 
who has put upa houseon a portion of the-paramba 
included in his holding is entitled to compensation 
in respect thereof.under the said Act.. © >, 
Quære.— Whether a lessee of a dwelling-housein a 
town (the lease being unconnected with agriculture) 
would be entitled,under the Malabar Compensation for 
Tenant's Improvements Act to claim compensation for 
improvements effected by him in respect of the build- 
ing leased out to him. i 
Per Anantakrishna Iyer, J.—In the case of.leases 
of vacant kudiyiruppus the tenant ordinarily puts up 
ahouse on a portion of the paramba and makes 
icuikurs on the other portions convenient for the pur- 
pose, thus converting the. paramba into a sort. of 
garden-house. M PAREDATH OHORI GEORGE v. THITHI 
Unsa, 60 M. L. J: 214;33 L: W. 407; (1931) M. W. N. 294; 
A.I. R.19°I Mad. 363; Ind. Rul. (1931) Mad. 545 641 
Malabar Law—Self-acquisitions—Property standing 
in junior member's name—No presumption either 
- way—Question of fact, i ; 
In deciding the question whether a particular prop- 
erty is the joint property ofa tarwador the .self-ac- 
quisition of a junior member of the tarwad, . there is 
no‘presumption of law either way. The presumption 
is‘one of fact and whether it should be drawn in 
favour-of the property. being tarwad property or not 
in any particular case would depend on various cir- 
cumstances such as the relationship of the member 
in whose name thetitle stands to the karnavan at the 
time of the acquisition of the property in question, 
possession of private means by the junior member, 
the existence of any family funds at the time of the 
acquisition, which disappeared after the acquisition 
and any other facts that may throw light om the 
source of the money used for the acquisition. M 
Tswaran Nampupiriv. VISHNU NAMBUDIRI, 60 M. L.J. 
467; 33 L. W. 611; Ind. Rul. (1931) Mad. 542; A. ILR 
1931 Mad, 634 : . Bar 
Market value, See LAND Acquisition Aor, 1894, e. 
23 (1). . . 222 
General principles, See LAND ACQUISITION 
AoT, 1894, 8. 23 G) ° . _ 178 
Material alteration. See Conrracr AOT, ae 
62 ‘ 
Merchandise Marks Act, 1889, 8 15, See PENAL 
-Cove, 1860, s. 486 e 848 
Merger. See TRANSFER -oF Property AoT, 1882, s. 
- 111 (d) < ee 334 
Mesne Profits—-Award of interest—Discretion of 
Court. ee: 
Though ordinarily interest oh mesne profitsis to 
be allowed, such interest may be disallowed on special 


grounds. M Gancama ÑAIOK v. VEERAPPA OHETTI, Ind. 
Rul. (1931) Mad. 593; A. I. R. 1931 Mad. 513 4 833 
Minerals. See ZEMINDARI. . 9 325 
Mineral rights. See ZEMINDARI l 753 
Minor. à) : 
See MUHAMMADAN LAW ` f 153. 
See Suocnsstok Act, 1925, s; 233 339; 
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Minor—coneld. 


————Reference by guardian, validity of, 

A reference tg arbitration made by a properly con- 
stituted guardian in good faith and for the benefit of 
the minor binds him and the necessity or propriety of 
4 reference to arbitration has to be judged with due 
regard tothe circumstances as they existed at the 
time when the reference was made and not with refer- 
ence to subsequent events. L Moman SINGH v. GUR 
Davi, Ind. Rul. (1931 Lah. 498 738 
Mortgage—Subrogation—Prior and puisne mortgages 

— Puisne mortgagee directed to pay prior mortgage 

—Failure to pay—Decree by prior mortgagee— 

Payment by puisne mortgagee to avert sale —Right to 

subrogation—Subrogation—General principles. 

A executed a simple mortgage to S in 1904. In 1912 
he executed another simple mortgage to P leaving the 
entire sum with P to pay off S. On the same day he 
also executed a usufructuary mortgage to the plaintiffs 
and defendants Nos.2to 4for a period of 20 years, 
P.did not pay S. S sued impleading plaintiffs and 
defendants Nos. 2 to 4, obtained a decree and sold the 
property. The plaintiffs deposited the decretal 
amount and got the sale set aside and sued to recover 
the amount thus paid by enforcing the mortgage of 
S. A contended that the plaintiffs had agreed to dis- 
charge the mortgage debt of S and that as they did 
not fulfil their obligation and did not pay S till the 
latter brought a suit on his mortgage, obtained a 
decree and got the property sold, the plaintiffs had no 
right to sue for the money so paid by them: 

Held, that the plaintiffs were not volunteers and in- 
asmuch. as the money was paid by the plaintiffs under 
grave necessity to protect their interest in the prop- 
erty as usuiructuary mortgagees, they were, sub- 
rogated to the right of S. ; 

Subrogation operates for the benefit of a person who, 
being himselfa creditor discharges the claim of an- 
other who has a priority over him by reason of 
antecedence of liens and securities The creditor 
in uch cases is not a stranger or a volunteer 
and he must be presumed to have discharged the 
incumbrance for safeguarding his own interest. 

It cannot be laid down as a broad proposition that a 
puisne mortgagee who has undertaken to pay of 
specific mortgages of prior datesis notentitled to the 
rights of the mortgagees whom he pays off. 

Where a mortgagee fails to perform his 
undertaking to discharge a debt due from the mort- 
gagor, the remedy of the mortgagor lies in suit for 
compensation against the defaulting mortgagee and 
not by specific performance of the agreement. A 
NARAIN Prasan v. NARAIN SINGH, (1930) A. L. J. 1577; 
A. I. R. 1931 All. 40; Ind. Rul. (1931) All. 407; 52 A. 
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Subrogation—V olunteer. ` 

No volunteer is entitled to pay the mortgage debt 
of another persog without his consent and claim to 
be subrogated to the rights of the mortgagee. M 
Apart SAMJASI vV. VADDADI NOOKALAMMA, Ind. Rul. 

_ (1931) Mad. 535; A., E. R.1931 Mad 592; 54 AM. 708; 34 
L. W. 556 487 
Muhammadan Law--Dower—Prompt dower— 

Fixing of proportion—Discretion of Court—Wife’s 

right to interest on dower. 

Under the Muhammadan Law where no particular 
portion of the dower has been declared to be prompt 
at the time of the marriage the Oourt should fix the 
proportion to be treated asthe prompt dower having” 
regard to the status of the family, the amount of the 
dower and ċustom, if any, prevailing in the plaint- 


iff's family. 
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Muhammadan Law—contd. 


There is ne rule that a wife claiming her dower is 
not entitled to claim interest on the dower. Each 
case has to be decided on itsown peculiarfacts A 
MAIMUNA BEGAM v, SHARAFAT ULLAH Kuan, (19431, AL. 
J. 197; A. I n.193: All. 403 115 
Guardianshlp—Alienation by mother of 

property of minor children—Validity—Setting 

aside alienation—Power of Court to order refund 
of consideration used for minor's benefit—Specific 

Relief Act (I of 1877), s. 41, scope and applicability 

of—Executed and executory contracts, difference 

between. 

A Muhammadan mother has no power to alienate 
the property of her minor sons. An alienation made 
by her is absolutely void. 

In setting aside 4 mortgage made by a Mubammadan 
mother of the property of her minor sons, the Court 
has discretionary power under 3.41, Specific Relief 
Act, to make it a condition that the minors should. 
refund the amount by which the estate and themselves 
were benefited. i 

Though a transaction is declared to be void, the 
Court may underis. 41, Specific Relief Act, require the 
party to whom relief is granted to make compensa- 
tion to the ather party which justice may require. 

In considering the rights of parties in respect ofa 
conveyance which has been perfected, principles 
and equities different from those applicable to cases 
which rest on an executory contract will haveto be 
applied. M AgpuL MAJID Sarp v. Ramiza Bivi SAHIBA, 
33 L. W. 312; (1931) M. W. N. 150; Ind, Rul (1931) 
Mad. 489; A. I R. 1931 Mad. 468 153 
———__———— of property—Right of 





paternal 
relations. 

Though under the Muhammadan Law the Court 
would be disposed to appoint a guardian of the prop- 
erty of the minors from among the paternal relations 
there is no principle of Muhammadan Law that the 
Courts are bound so to do except in the case of certain 
persons who are entitled normally to be appointed 
guardians of the property of minors. 

The Court can appoint a brother of the father's wife , 
as guardian in preference to the step-brother of the 
father. R MAHOMED SAYEED v. ISMAIL Barua. A. I. R. 
1931 Rang. 66; Ind. Rul (1931) Rang. 129 _ 497 

Inheritance—Widows’ share when daughter 
exists. : 

The ordinary rule of Muhammadan Law of inherit- 
ance that the widow takes one-fourth if there are no 
children, but one-eighth, if there isa child or children 
is intended for the benefit of the children and nota 
residuary other than the son and daughter. B 
AMINABI MAHMULAL PATIL V. ABASAHEB MIRASAHEB™ 
Pati, 33 Bom. L. R. 469; A. I R. 1931 Bom 266; Ind.. 
Rul. (1931) Bom. 316; 55 B. 401 ` 892, 
———Wakf—Absence of ultimate gift to charity— 

Validity of waki—Shia Law—Transfer of posses- 

sion, necessity of. 

Under the Shia Muhammadan Law a deed of wakf. 
is not valid unless possession has been given under 
it. Further the property must be entirely taken out e 
of the wakf. 

A wakf in which there isno ultimate disposition 
in favour of charity or any religious purpose but 
which merely veststhe residueof the property in 
the heirs of the executant is invalid. O AnpuL 
Hasan Kuan v, RAJBIR Prasad, 8 O. W. N. 147; A.I. R. 
1931 Oudh 124; Ind. Rul. (1931) Oudh 193 433 
—_—_- —Mutwalli—Denial of wakf~Ground 
. for removal. 

The denial by a mutwalli of the wakf character 


© 
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claim to it are sufficient to render him- an unfit 
person to continue in office. L FAZLA v. Zain-UL-ABDIN, ` 
Ind. Rul. (1931) Lah. 488; 32 P. L R. 400 632 
Negotlable Instruments Act (XXVI of 1881), 
~S. 4—Stamp Act (II of 1899), ss. 2, 86—Promissory 
note—-Acknowledgment coupled with interest, whether 
premissory note—Unstamped document—Admission' 

in evidence by trial Court, effect. of. i 

Where a document purporting to be a ‘note on 
demand’ recited the fact that a certain sum of money - 
was due from the defendant:to the plaintiff and 
thereafter recorded the fact that as the defendant 
was at that time unable to pay the money, he agreed 
to ‘pay the interest ‘specified: in the document : 

Held that the document was not a promissory note 
but merely an acknowledgment coupled with an 
agreement to pay interest. A RATAN SINGE v. PIRBHU ` 
Dayar, (1931) A. L. J. 230; A.I. R.1931 All. 302 135 
———— S. | 78—Bonami ` promissory ` note —Real 

owner's right-tc sue—Benamidar - made party and’ 

not, objecting to real owner's suit, : - 

A person even if he is the true owner of a 
promissory note is not competent to--prosecute a suit 
upon the note if:he is not the holder of the note, 
and the fact that the holder of the note has been 

. made a party. and has admitted that he is only the 
plaintiff's benamidar, makes no difference. The prop-’ 
erty inthe note, including theright to receive or 
recover the amount due thereon is vested in the 
holder and cannot bé transferred to the plaintiff 
except by -the process prescribed by law, wiz, by 
endorssment and delivery: - te 

Per Sukrawardy,J.—The English Law of negotiable 
instruments.is founded upon thelaw merchant in 
force in England and the Negotiable “Instruments. 
Act has. been moulded: upon-the English Act with 
some slight modification.’ Besides, if it has not been 
expressly enacted in the Negotiable Instruments Act 
that no one except the holder ofa negotiable instru- 
ment can maintain an action thereon, or the contrary, 
the question has,to be’ decided according to justice, 
equity and good conscience and the English Law is a 
sure guide in sucha matter. C HARKISHORE BANKA V.. 
Qura Mra Oxowpury, 35 O. W. N. 53; 53 O. L.J. 
37; Ind, Rul. (1931) Oal. 458; A. I. R. 1931 Cal. 387; 58 
0.752 - POAN 570 
Oplum Act (I of 1878), ss. 14,15, 20—Evidence 
` Act (I of 1872),s. 25—Bengal Excise Act (V of. 

1909), ss. 73, 74—Excise Officer investigating offence, 

whether ‘Police Oficer'—Confession made before 

such officer, admissibility of. r 

Excise Officers investigating offences are virtually 
Police Officers and a confession made before an Excise 
Officer during investigation is, theréfore, inadmissible 
in evidence, under 8..250f the Evidence Act. C 
IBRAHIM AHMED v. EMPEROR, 32 Or. L, J. 640; A. IR. 
1931 Cal, 350; 35 O. W. N. 601; (1931) Or. Cas. 414 
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Ordinance.” See Government or INDIA Aor, 1915, 
(5 & 6 Gro V, Ou. 61), 8.65 ` 415 


*Oudh Laws Act (XVIII of 1876), s. 9, cls. (1) and 
(3)—Joint khata—Division into separate khatas 

: în khewat—Entry not objected to— Right to pre-empt 
as co-sharer—Entry—Presumption of correctness— 
Co-sharers—Rent of under proprietary tenure— 

` Joint liability—EHffect of agreement between co- 
sharers—U, P. Land Revenue Act (III of ‘1901, 
ss. 44,79. > eee ie ee 
Where it-appeared from a -later khewat that ajoint 
khata had been split up into two, onein favour of the 


INDIAN: CASES, 


of the trust property and his setting up an adverse | 


[1931.. 


Oudh Laws Act—concld. ye ie .. 


, vendor.and the other in favour of-the pre-emptor and 
the reńt had been apportioned between the two and: 


the apportionment had never been queationed by the 


pre-emptor: 

Held, that the parties had ceased to be co-sharers of 
the sub-division and the pre-emptor could not claim 
pre-emption under cl.. (1) but only. under cl. (3) of 
8. 9, Oudh Laws Act, as a member of the village com- 
munity. : : $ a 

Where there.is no evidence to show thatthe en- 
tries in the khewat are wrong or were made by the 
patwari on his own authority, the Court may presume 
them to be correct. - . 

Per Hasan, C. J—The joint responsibility of all 
co-sharers for the. rent ofan under-proprietary tenure’ 


cannot be destroyed bya private agreement; it can . 


only be severed by an order of the Settlement Officer as 
such. O MoHAMMAD HANIF v. GOBARDHAN Dass, 80. 
W. 294; L. R.12 A. (0.) 114; 15 R. D.180; A. IR. 
1931 Oudh. 316 ae 901 

Pardanashins—Ezecution of deed—Burden of 

proof, | l ; oo, 

In the case of disposition of property by. a parda- 
nashin lady it is for the.person claiming the benefit of 
any such disposition to establish affirmatively that it 
was substantially understood by the lady and was 
really her free and intelligent act. Ifshe is illiterate, 
it must have been-read overto her: if the terms are 
intricate they’ must have been adequately explained, 
and her degreejof intelligence will be a material factor, 
but independent legal advice is not in itself essential. 


[Their Lordships held.in this case thatthe burden | 


was discharged.) P .C VALLURI RAMANAMMA v. 
MARINA Viranna, 35 O. W. N. 633; A.I R.1931 P. O.. 


. 100; Ind. Rul. (1931) P. O. 129; 33 L. W. 757; (1931) M. 


W. N. 609; 33 Bom. L. R. 690; (1931) A.L J. 544; 61 
M. IL. J. 94; 540. L. J. 183 ` an : 
Part performance—True basis of the. doctrine— 
Applicability to India—Cannot override express 
provision of Statute Law—Doctrine of equitable 
estoppel—Principles. ; < 
In 1913 a verbal agreement was made between the 
appellant and the respondent, for the grant to the res- 
pondent by the appellant of a permanent lease of a 
small parcel of land andin anticipation of the execution 
of the lease, the respondent was let into possession 
in June, 1913, and shortly thereafter he erected-certain 
structures on the land with the knowledge and 
approval of the appellant. At some time inthe course 
of the year 1914.the. parties agreed that 
the lease should be a lease for five years, renewable 
at the end of every period of five years. No lease was 
ever executed.. In 1922 the appellant served upon the 
respondent a notice to quit. asserting that he wasa 
monthly tenant and instituted a suit,for eviction in 
1923.. The High Court’ of Calcutta held that, while 
the respondent had no valid title as lessee in the 
absence of a registered instrument, and had only such: 
title as possession might confer, yet the. appellant 
could not displace that possessory title by reason of 
the equities arising out of the executed contract: 
Held, that the facts of. the case .did not raise any 
equity in favour of the respondent and even if any 
such equity was established, it could not operatè to 


401. 


nullify the provisions of the Transfer of Property . 


Act relating to leases and transfer of property and 
the appellant was, therefore, entitled to recover pos- 
session. : | - : 
Equity may hold people bound by a contract which, 
though deficient in some requirement as to form, is- 
nevertheless an existing contract. Equity „does this ’ 





ment, ``- , - 
. ` Maddison v. Alderson (1) is only onè of the many cases ` XXI, B. 15 
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„Part performance—concld.. > -- --. ; Partition Act~concld, > . 
in the case of a verbal contract for the sale of land which . tion are only smallco-sharers and the others are enti- 


“has been partly performed: But equity will not hold tled by far to the greater part of it. G Monir KRisuna 
` people bound as if a. contract existed where ‘no con- | KUNDU v. PRANAB OHANDRA Guosz, 52 O. `L. J. 68; A. 
‘tract was'in °fact made, nor can equity override the | I. R. 1930 Cal. 616; lnd. Rul. (1931) Cal. 440 264 
- provisions of a Statute and (where no registered docu- | Partition suit—Jurisdiction of Courts. See Crviu 


: ment exists and no registrable document can be pro- _ Procepure Oops, 1908, ss. 16, 20. 186 
’ cured) confer upon a person aright which the Statute 7 ———prior purchaser—Equities. See HINDU Law— 
“ enacts shall bé conferred only bya registered instru- PARTITION i ty ee 836 


~ Partnership. See Crviu Procepure Oops,’ 1908, D 
`~ 376 


‘which deal with the English ‘equitable doctrine by | Notice to one partner is notice to others. 
which part performance of verbal contracts ‘concern- A notice sent to a firm and received by one of 


“ing land, will dispense with the necessity of produc- its partners is binding on the other partner as if it 


ingthe memorandum of the terms of the contract had been directly delivered to him. L KANHAYA Lau 


signed by the party to be charged,which is required by ` v. Devi Das JAGAN NATH, A.I. R. 1931 Lah. 227; 32 P. 
_s, 4o0fStatute of Frauds. It did not decide any new L. R. 40; Ind, Rul. (1931) Lah. 417; 12 Lah. 328 289 


principle. ~ Party wall—Erection of superstructure by one co- 
' "Phe true ground of the doctrine of part performance owner over’ half the. ‘wall—Injunction—Right of 

is that if the Court founda man in occupation ofland,. each co-owner to use of whole width of wall. ` 

or doing such acts with regard to it as would prima . A party wall belonging to two adjacent owners as 


_ facie make him liable at law to an action of trespass, . tenants-in-common cannot be treated as a wall 


- verbal evidence to be given to showthe real circum- .. 


the Court would ‘hold that there was strong evidence : divided ‘longitudinally into two strips, one belonging 
that a contract existed, and would therefore, allow * to each of. the neighbouring owners. Hach co-owner 
` is entitled to the use of the whole width “of the top 

stances under which possession was taken. ‘of the wall, subjeet to a similar right of the other 
The doctrine of part performance should not be un- . and the construction of ‘a new wall on half the width 
warrantably extended ‘P C G. H. O. ARIFF v. JADU- by. one of them can be restrained by ‘an injunction at 
Nato MAJUMDAR BAHADUR, A.I. R 1931 P.O. 79; 60M. ` the instance of theother. L Ganpat, Rar v. Sain Das, 
_L. J. 538; 33 L. W. 586; 530. L. J. 359; 35 0. W. N. ` Ind, Rul. (1931) Lah. 393; 32 P.L. R. 340; A IR. 


“550:15 R. D. 354; 80. W. N. 739; (1931) M. W.N. . 1981 Lah. 373; 12 Lah, 542 233 


` 480; Ind. Rul. (1931) P. ©. 154; 33 Bom. L, R. a ` Pedigrees — Evidentiary value— Muhammadan 


` -property might be sold to that co-sharer who should > 


- 0.1235 . 
‘Partition Act (IV of 1893), s,2—Partition of. Where the family indicated in the .pedigree is. not 


pedigrees—Construction. 


ce ties Dar anan Hens ab of | a family governed by.the’custom of primogeniture 
i. 9 i Tena 9 ‘Moi p ale of in the descent of property, there can be no motive in 
P ereat for sale Ka ae ee of “the preparation ofthe pedigree tò plécé the name of 
a ible of japan Sig ene ee Sul S the first born as the first on the right hand side and 
papan oie bids highest. Bquities—wale t0 - in the absence of sufficient material on record there 
a a aaa TU Meee 
tion, because theright of partition exists when two yarjably prepared on a plan of descent by prin.o- 
persons tring joint possession of land under per- peniture. The eldest son is generally shown on the 
menen titles although those titles may not beidenti- fight sidein the Muhammadan pedigrees but that is 
Aat ut an ADA Ga WON under s. 2 of the Partition hot a rule of invariable practice. : The practice of so 
ct contemplates a somewhat different set of circum- showing the eldest son is borrowed from English 
stances and onan application by persons represent- _ system and is not followed in ancient pedigrees. 


ing only the tenants’ interest the Court cannot ive . . . : aen 

a direction for the sale of the entire property apainst Thep o EN mith whieh tho derision of p é 

the wishes of the zemindars ` question whether a certain pedigree reied on y 
: party hasbeen proved should be approached is 


The word moiety in s; 2, Partition Act, means moiety © ace i i i 
F ee ; ’ that if the documentary evidence on which he relies 
A Oca property vis a vis the other share- i, found to be reasonable, explicit and reliable, the 
: na .. ‘oral evidence which consists mainly of the depositions 
A prayer for sale under s. 2, Partition Act, must be a sof the members ofthe family. should. also, bé accepted 


prayer for a public sale. "A request that the defend- ; -as-trustworthy, being consistent with the document- 


ants’ share might be sold to the plaintiff or that the: ‘ary . evidence. On the other. hand, if the 
documentary evidence is not “of,..the character 


< offer to pay the highest price does not amount toa mentioned above the oral evidence must.be treated as 


‘prayer for sale under s. 2, Partition Act. , 
_Where the “nature of the ‘property is such thata 
division thereof amongst all the share-holders cannot. 


wholly inconclusive. -- O ABDUL KAREBM.V RASHIDUD- 
pin, 8 O. W. N. 306; A. I. R. 1931 Oudh 246 903 


. reasonably or conveniently. be mede and the parties ` Penal. Code (ActiXLV of 1860), s. 24—'Dis- 


are agreed that ne divisiori could be made, the Court? 7 honesily, meaning of: ` 
should direct the sale tobe. held among the plaintiff’ _ Where a person takes away a thing with, the 
and the defendants and the property should be giyen, intention-. of causing wrongful loss to the proprietor 
to that party who offers the highest priceabove the. who is entitled to it, ib cannot be said that his inten- 
valuation of the Court. aaa ou tion was not dishonest within the meaning of the 
The rule that when it is inconvenient to divide a word as used in the Penal Code, though he had no 
propertt, it must be left in the possession’ of-the, - intention to convert it. to his own use. Pat Lan 
person in-oo>upation, and, thé other person who cinnot MOHAMMAD V. EMPEROR, 32 Or. L. J. 739; Ind. RA. 


` -conveniently get actual possession should be com-. (1931) Pat: 219; 12 P. L. T. 556; A, IR. 1931 Pat. 


`  pensated does not apply where tlie “persons in occupalf 337 (2); (1931) Or. Cas. 785 (2) 5 _ 539 
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. Penal Code—contd. 


= S. 34 —Sudden quarrel—No consultation 
common action—S, 84, applicability of. 

Section 34, Penal Code, is not applicable to acts 
committed in the course of a sudden quarrel with- 
out any common intention amongst the accused. `L 
Lau  OHAND v. EMPEROR, 32 Cr. L.J. 734; Ind. Rul. 
(1931) Lah. 478; A. IR. 1931 Lah. 523 (1); (1931) Cr. 
Oas. 747 (1) l 382 
- ss. 40, 451—Criminal trespass—Commission 

of offence under Penal Cade punishable with less 

than six months’ imprisonment—Conviction under s. 

451, legality of. 

For the purposes of s. 451, Penal Code, an offence 
punishable under the Penal Uode is an ‘offence 
even though itis not punishable with imprisonment 
for more than six months. It is only an offence which 
is punishable under a special or a local law that must 
be punishable with imprisonment of six months or 
more before it can be considered to be an offence with- 
in the meaning of s. 451. L HARKISHAN Larv. Em- 
PEROR, 32 Or. L. J. 732; Ind, Rul. (1931) Lah. 477; A: I. 
R. 1931 Lah. 405; (1931) Or. Cas. 645 : 381 
———S. 64—Sentence of imprisonment in default 

of fine, whether can run concurrently with other 

sentence of imprisonment, a 

Though s. 64, Penal Code, prohibits only the con- 
current rinningof aterm of imprisonment to which 
the offender has previously been sentenced Courts 
should riot ordinarily order 4 séntence of imprison- 
ment in default of fine to run concurrently with any 
other sentence of imprisonment whatever the order 
in which the sentences may have been passed. R 
EMPEROR v, EBRAHIM, A. I R. 1931 Rang. 51 (1); 32 Cr, 
L. J, 637; Ind. Rul. (1931) Rang.125; (1931) Or, Cas. 
153 (1) 61 





or 








8.84—Insanity’, what constitutes—Onus of 
roof. 5 
A eR may be suffering from some sort of insanity 
in the sense in which the expression isused by medical 
men, but may not be suffering from unsoundness of 
mind ascontempldted by law. If he is capable of 
knowing the nature of the act or of realizing that 
the act is wrong or contrary to law, he must be held 
to be guilty. His liability will not be diminished 
simply because he did the act under the influence of 
some delution, or in order to redress or avenge some 
real or supposed grievance. é 
The onus of proving the exception enacted by s. 84, 
Penal Oode, is on the accused person. L EMPEROR v. 
Sagsan Sinau, Ind. Rul. (1931) Lah. £06; 32 Cr. aan 
es S. 114. See ORIMINAL PROOEDURE Copr, 1898, 
ss. 236, 237, 239 (d) 458 
S. 117. See ÜRIMINAL Law AMENDMENT ACT, 
1908,8. 17 (1) < 472 
———8.124-A—Life sketches of seditionists, with 
remarks approving of their acts—Sedition—Preface, 
reference to, legality of—Senténce—Points to be 
considered. i a 
In considering whether a book is seditious the pre- 
face, though written by athird person, which throws 
light upon the intention of the writer, cannot be ignor- 
oA where in a book which consisted of life sketches 
of persons who had suffered death or imprisonment 
for political offences and sedition, the author wrote 
something at the end of every sketch showing his 
approval ofthe conduct of persons who violated the 
law and were condemned by Judicial Oourts after 
being duly tried of gerious offences, including murder 
and dacoity $ ` Deo E i 





DIAN GASES, 
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Penal Code-contd ° 


Held, that the book fell within the purview of s 
124-A, Penal Code, and the author and the publisher 
could be convicted under that section ,ebut the fact 
that the author wasan inexperienced young man and 
did not realize that he was bringing himself within 
the clutchésof the law by publishing sketches like 
those that had appearedin some other publications 
of the same kind, against which no action was taken 
by the Government could be considered inthe matter 
of sentence. L KIRPAL SINGH v. Empzror, A. I. R, 
1931 Lah. 106; 32 Or. L, J. 649; (1931) Or. Cas. aoe 

9 
——— S 124-A—Press and Registration of Books 

Act (XXV of 1867), s.7--Seditious article—Absent 

printer, liability of—Necessity of intention, 

intention is an essential ingredient of the offence 
under s 124-A, Penal Code. and a person ac- 
cused under that section cannot be attributed the 
requisite intention if he was not even aware of 
the contents of the seditious publication. 

The fact thatthe accused is the declared keeper 
of a press would not by itself be sufficient to prove 
that he had knowledge of all the matter printed at 
the press.: 

In. the case of periodicals an initial presumption as 
regards such knowledge might beraised under s. 7 of 
the Press and Registration of Books Act, 1867. But 
in the case of mere pamphlets no such presumption 
arises and the'fact that the accused is the declared 
keeper can, therefore, be only taken into considera- 
tion along with circumstances in coming to a decision 
as to whether the appellant had any knowledge of the 
contents of the pamphlet. 

here the accused, thedeclared keeper of a press 
was absent from the place, when a seditious pamphlet 
was printed in the press and there was no evidence 
to prove that he had knowledge of the pamphlet 
porte its publication or had absented himself in bad 
aith : = 

Held, that he could not be convicted under s. 124-A, 
Penal Code. L Cauni Lat v. Eupzror, A. I. R. 1981 
Lah. 182; 32 Cr, L. J.68); Ind. Rul. (1931) Lah. 401; 
(1931) Cr, Cas, 302; 12 Lah. 483; 32 P. LR. 740 273 
-——S. 124 A—Sedition—Importance of intention 

— Construction of article—Liberal construct ion— 

Historical ‘article—Comments inflaming public 

opinion—Offence—Evidence —Similur articles. 

The essence of the crime of sediticn neusists iu the 
intention with which the languege is used auc al 
though in inferring the intention the principle that 
aman must be presumed to intend the natural and 
reasonable consequences of his action must be ap- 
plied, the articles should be read in a fair, free and 
a liberal spirit and if any doubt should arise in 
regard to the intention, the benefit of that doubt 
should be giyen to the accused. Consequently, if on 
reading through the articles and having regard to 
time, place, circumstances and occasien for publica- 
tion, the reasonable,natural and probable effect on 
the minds of people to whom they are addressed, 
appears to be that feelings of hatred, contempt or 
dissatisfaction would be excited towards the Govern- 
ment, then it is justifiable to say that the articles are 
written with that intent and that they are an attempt 
to create the feelings against which the law seeks to 
provide. 

Though no exception can be taken to an, article so 
far as it sets forth in chronological sequence the 
various landmarks in India's struggle for iudepen- 
dence, if the writer does not content himself with a 
mere recapitulation of events but makès comments 


“1095; A. I. R. 1931 Oal 337 (2); 53 C. L. J. 256; 22 Or. 
L. J. 758; Ind. Rul. (1931) Cal. 454; (1931) Or. Cas. 
401 (2) i 566 

‘____— §, 124-A—Seditious ‘publication—Liability 

of printer and publisher—Onus of proof of absence 

of knowledge—Presumption of intention—Sentence. 

The man whoisthe proprietor and owner of the 
press and the publishing house connected with.a 
seditious publication cannot be allowed- to contend 
that he can shut his eyes to everything going on upon 
his premises and then pretend that he has no know- 
ledge of the contents of the publications printed and 
issued by him. Where thereis prima facie evidence 
against him he could have evidence’ to show that, in 
spite of this circumstantial evidence against him, in 
fact he was away from the premises during the whole 
time that the book wasbeing printed and published, 
and that he had not been informed either of the 

_ printing and publication or of the contents of the 
book, But if he does not call sugli evidence 

_ he can be rightly convicted. ` 

A man is presumed to'intend the reasonable con- 
sequence of his own acts,and if he chooses to print 
and publish a seditious document the intent to excite 
disaffection is to be presumed 

On the question of sentence the position of printers 
of such documents is probably worse than that ofthe 
authors because the seditious acts of the author 
would be far less extensive in their operation if it 
were not for the existerice of persons able’ and willing 
to print and publishthem. C Braga BEHARI BURMAN 

“a. Emperor, 33 0. L. J 182; A.I. R. 1931 Cal. 319; 32 
Or. L J.742; 1931 Cr Cas, 413 671 
————-$8.143, 145— Police Act \V of 1861), ss 30, 

82— Order banning processions without license— 
Taking out procession without license—Offence— 
‘Resistance to execution of law’, meaning of. 
Where the District Superintendent of Police issues 
a notice under s. 30 of the Police Act prohibiting all 
processions along a particular way without a license 

- he is executing the law andifa person takesout a 

procession withouta license and in spite of his 

, knowledge of such an order, he resists the execution 
of the law within the meaning of s. 141, Penal Oode, 

` and can be purfished under s. 113, Penal Oode. . 

“A conviction under s. 143, Penal Code, does not 

requireany refusal to comply with an .order to dis- 

perse at all. Resistance tothe execution of the law 

_ is one thing and refusal tocomply withanorder to 
. disperse isanother thing. Hence when the processicn 


is taken out in spite of the Police ban it is resistance , 


to the execution of the law denoting an overt act, 

M PUBLIO ProszouToR v, VADLAMUDI SATYANARAYANA, 

(1931) M W, N 489: Ind Rul. (1931) Mad. 604: 32 

|. Cr, L. 3.906; 33 L. W. 671; A I. R. 1931 Mad. 484; 
(1931) Or. Cas 548 844 
.—> 8,157—No hiring proved—Conviction under 
5. 187, legality of. © 7 > N AN 
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For a conviction under s. 157, Penal Gode, it must 
be shown that the persons were hired, engaged or 


employed, and if there is really no evidence of that, a 


conviction under that section cannot be sustained. | 
Volunteers engaged in preparing salt cannot be said 
to have been hired, engaged or employed by their 
leader. M O. SAMUEL AARON v. EMPEROR, (1931)M W. 
N. 328; 32 Cr. L J. 664; Ind. Rul. (1931) Mad. 495; 33 
L. W. 571; A. I. R. 1931 Mad. 440; (1931) Or. Oya: APS 


s. 193 —Application for transfer with sworn 
afidavit—Denial of allegations by accused by 
counter-afidavit and also by trial Magistrate's 
statement—Complaint against applicant under s. 
193 on the basis of counter-affidavit and Magistrate's 
statement, propriety of—Proper procedure—Criminal 
Procedure Code (Act V of 1898), s. 476 inquiry 
under. : 

An application was putin for the transfer of a 
case on the ground that the accused person had been 
seen coming away from the compound of the trying 
Magistrate. This fact was sworn by an affidavit. 
The accused denied this statement by a counter- 
affidavit and the trying Magistrate also denied it by 
his. own statement A complaint under s. 193, Penal 
Code, was ordered to be drawn up against the com- 
plainant. It was contended that a complaint could 
not be drawn up on the basis of the counter-affidavit 
and the Magistrate’s statement : 

Held, that it was an unwise course to make a com- 
plaint onthe basis of the counter-affidavit and the 
trial Magistrate's statement, when the difficulty could 
have been overcome by directing an inquiry under s. 
476, Criminal Procedure Code, and the objections 
raised could thus have been avoided. C AwmBIcA 
Onaran Das v, TIMPEROR, 53 O. L. J. 184; 32 Or. LJ. 
J.674; A.I R. 1931 Oal. 344: Ind. Rul. (1931) Cal, 
438; 35 O W. N. 690; (1931) Or, Cas, 408; 58 O. are 
———-$. 193--Evidence Act (I of 1872), ss, 8, 184— 

Prosecution for perjyry—Testimony of single 

witness, whether sufficient— English Law. 

The rule of the English Common Law that the 
testimony ofa single witness is not sufficient to sus- 
tain an indictment for perjury is nota safe euice for 
the Indian Courts which are bound by the Statute 
Law of India. A Argan ĐINCH r. JIMPEROR, K IvA. 


“50 Cr.; 32 Or. L, J. 700: Ind Rul u3, Au ows A 


I. R. 1931 All. 362; (1931) Cr Cas 618 594 
————s 215—Ingredients of offence under s. 215— 

Commission of offence, necessity of. 

It is necessary, in order to maintain a conviction 
under s. 215, Penal Code,to prove that the complainant 
had been deprived of his property by an offence 
punishable under the Code. L AKBAR v. EMPEROR, A. 
I. R. 1931 Lah. 157; 32 P. L. R 38; 32 Or. L.J. 729; 
Ind. Rul. (1931) Lah 465; (1931) Or. Cas. 269 369 
——s8 299,300, Excep. 5, 304, Part l— 

Accused killing person above 18 years of age with 

deceased's consent—Offence—Culpable homicide not 

amounting to murder. 

Where the accused killed a woman above the agb 
of 18 years, at her request and with her consent : 

Held, that the accused was entitled to the henefit 
of Excep. 5 to s. 302, Penal Code, and was guilty of 
culpable homicide not amounting to murder punish- 
able under the earlier partofs 304, Penal Code Ma 
KANAGA Kosvan v Emprror, 33 L. W. 218; (1931) M. 
W. N. 393; 32 Or. L J 659; Ind, Rul. (1931) Mad 483; 
(1931) Or. Cas. 484; 60 M. L. J,616; A.I. R.1931 Mad. 
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` 1892, s. 162. ; 
' —— s. 406—Pro-note taken im accused's name— . 
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TS 302 -Murdey—Deceased - “contracting 

criminal - intimacy . with accused's: wife—Grave 


ian ia bese sentence. 
Where a person who was of immoral character, con- 


‘tracted criminal intimacy with the wives of the accused : 


‘and some other women of the mouza, and the ac- 
cused conspiring with some others deliberately mur- 
‘dered him by cutting his throat with an axe : 

~ Held, that as there was grave provocation a Sentence 
of transportation for life: would sufficiently: meet the 
ends of justicé. N MAHADEO v.: Empzror, 13 N.L. J. 
*107; 32 Gr. LJ. 712; Ind, Rul. (1931) Nag: "95 431 
oS. 302+- Murder —Several persons beating 


deceased with ` lathis—Natare: of offence—Liability - 


` of.all. 

When söyeräl persons join in beating another with 
‘lathis and inflict such serious injuries on him that he 
‘dies shortly after the beating, all are guilty of the 
offence of murder, without distinction. L SIKANDAR 
“gy, EMPEROR, 32 Or. L. J."646; 32 P. L. R. 414; A. I.R. 

71931 Lah. 536: (1931) Or. Cas. 776 A 122 
s. 342—Police Oficer, taking person to Sub- 

Inspector for examination and compelling him to 

wait. in Police’ Station—No™ offence—Wrongful 

confinement, what constitutes. , 

Where aSub-Inspector of Police conducting an 
“investigation sent fora person who, in his opinion, 
; could give some information, and a constable and.a 
“ehaukidar under the orders of the Sub-Inspector told 





that person to sit under a tree for some time and | 


“then took him to the Police Station and told him to 
“sik there till the Sub-Inspector could see him : 


~, Held, that the constable and the chaukidar were - 
` not guilty of wrongful confinement or of any other | 


“offence. O ABDUL KARIM v.. Expzror, 7 O. W. N. 957; 
- AIR 1939 Oudh 505; .32 Cr. L. J. 632; Iud. Rul. 


* (1931) um 186; (1930) Cr. Gas 1211 > 74. 


s 366, 366-A, 368,°372. See CRIMINAL 
e rans Cops, 1898, ss. 160, 182 - = 246 





———S, 376— —Rape+-Suicide by woman some days * 
after rape—Statements made soon after occurrence ` 


whether admissible.; 3 See TIvIDENOR Act, 1872, s. 6 


s. 397. See CRIMINAL PROCEDURE OOoDE, 

72 
Agreement to use amount in particular way—Breach 
of agreement, whether amounts to criminal breach of 


trust—Entrustment, necessity of. 
Where A offered to. indemnity B against C's 


` demands andin order to secure himself against per- 


. sonal loss, took a promissory note from C's relatives, 


“the intention being thatin case'C proceeded against - 
` B, A could, proceéd against the makers of the note — 
“and recover the amount, and with it indemnify B or - 


| re-pay himself : ` 


. Held, thatas A was the legalowner of the note, - 
“though the proceeds’ of the note were to be used by ~ 
Him ina particular-way, there}wagno entrustmont , 
“and A could not bə convicted for criminal breach of 

` trust merely because he denied the existence of the- 
enote or stated that he had returned it to the maker ` 
` or repudiated his liabilities under the contract of 


. indemnity. M Ramaswamr ‘Reppy v. Burgror, 1930 
M. W. N. 790; A.I, R. 1931 Mad, 235; 32° Cr. 
743; Ind. Rul. (1931) Mad. 513; (1931) Or, Cas, ee 


s 409—Criminal breach of trust—Entrust- ` 


ment, necessily of. 
Where the accused in the capacity of an accountant 


„ INDIAN CASH. 
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BAIE 


-` ofa municipality put up cheques drawn to self for - 


' (1931) Cr. Cas 692 


` GHAFOOR Kuan v. Emrerok, 8 O. W.N. 101; 


ag 
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-the Chairman's endorsement Daka aa the Ohatr- 


man who was ignorant of English- that they were 
for contractors and drew the money: from the treasury 
and misappropriated it: `- 

. Held, that he could not be convicted of an’ offence 
under s. 409, Penal Code, as he was not entrusted with 


“any funds. M P. K. SUBRAMANIA AYYAR v. EMFEROR, 


(1931) M. W. N, 399; 32 Or. L. J. 756; A.I. R, 1931 


- Mad. 439; (1931) Cr. Oas. 487; Ind, Rul (1931) Mad. 
. 525 461 


“5. 409—Lambardar—Failure to pay ‘amounts 
collected to treasury, whether amounts to criminal 
breach of trust. : 


A lambardar who was résponsible for the collection 
‘of land revenue amounting to Rs. 118-14-9 and who 


should have paid this amount into the treasury ‘by 
the 6th June, 1930, paid nothing till the 7th August. 
When he was approached by a Police Officer. sent 
by the Tahsildar, he paid only Rs. 33 though he had 


‘ collected Rs.49.. The amounts collected were, how- 


ever, deposited in“: a safe ‘place. The lambardar 


“was prosecuted for criminal breach ef trust: 


Held, that the slackness of the lambardar in remitting 


- the amounts collected to the treasury did not amount 
` to criminal breachof trust and he could not be con- 


victed under 8.409, Penal Code. L Lacnuman SINGH 

v. EMPEROR, 32 Cr, L.J. 811; A I. R. 1931 Lah.: 468; 

910 

8.430. See CRIMINAL Proana _ CoDE, 

1898, ss. 236, 237, 239 (d) 

-§, 436—Arson in _ village—Sentence—Heavy 
punishment. 

Arson in an Indian village is a, very serious offence 
and should be. severely punished. ` Itis right to pass a 
substantial sentence of imprisonmentin such PE 70 
A IR. 
1931 Oudh 116; 32 Or. L J. 694; Ind. Rul. a 
Oudh 196; (1931) Or. Cas. 276 
—— sS. 447 —Criminal trespass—Trespass dae 

absence of owner, whether within s. 447— 

‘Annoyance’, what constitutes. 

It is unnecessary fora possessor to be always pre- 
sent upon his property in order that he may be an- 
noyed by a trespasser. M CHINNA VENKATESU v, 
Peppa KESAMMA, A. I. R.1931 Mad 231; €OM.L. J. 
336; 33 L. W. 291; (1931) M. N. N. 182; 32 Cr. b. J. 749; 
Ind, Rul. (1931) Mad. 519; 54 M. 515; (1931) Or, Oas. 
327 3 > 455 





—S, 451, See Prenat Cope, 1860, s. 40 381 
s 486—Merchandise Marks Act (IV of 1889), 
s. 15 —Use of counterfeit trade-mark—Prosecuticn 
—Limitation— Starting . point—First offence ‘or 
specific offence charged. ` 
A prosecution under s. 486, Penal Code, and s. 15 of 
the Merehandise Marks Act, ‘for using a counterfeit 
trade-mark need not be instituted within three years 
of the first of the series of offences committed by the 
accused but can be instituted within three years of 
the specific offence.complained against. M MUHAMMAD 
AHMAD V. BEZWADA VENKANNA, (1930) M.W, N. 1263; 








A I R.1931 Mad. 276; Ind. Rul. (1931) Mad. `608; 32. 


Or, L. J. 809; (19341) Cr. Cas. 353 (1) : 84 
—s. 499, Excep. 8— Madras Local Boards Act 
(XIV of 1920), s., 6d—Petition to ` 
Union Board that, candidate. is disqualified for 
election on account of leprosy, whether amounts to 
defamation— Publication’, what amounts to. 


If A and B conspire to draw up a document’ defam- ; 


ing Z and leave it with B there is no publication. 
O ei-A petition to a Local Board. President, 


458 . 


President of- 
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however malicious, that a certain person was :nob 
qualified for eloction as a member of the Local Board 
on accountof kis suffering from leprosy, under s. 55 
of the Madras Local Boards Act (XIV of 1920) does not 
amount to defamation. M Doraisamr NAIDU .v. 
KANNTAPPA Curry, (1931) M. N. N. 366; 32 (r, D. J, 
767: Ind Rul, (1931) Mad. 558; A. I. R.1931 Mad. 487; 
(1931) Or. Oas. 551 654 
Perjury. See Bar Councits Act, 1926, s. 8 67 
Pleaders' Fees. See LEGAL PRACTITIONERS ACT, ss. 
PAR: : 542 
Pleadings, construction of. 
. Per Nur, J.—Pleadings in India, specially in 
the Moffassil Courts, are drawn up by lawyers who 
are not generally familiar with the precision of 
English pleadings and, therefore, in such cases the 
Court should look to the substance of the pleadings 
rather than to the wording. Pat ATAL BEHARY ACHARYA 
v. Barana Prasan Banergi, A. I. R.1931 Pat. 179; Ind. 
Rul. (1931) Pat. 209; 12 P. L. T. 636 © 529 
Construction—Suit for possession—Absence of 
- averment of possession in statement of claim— 
Maintainability of suit—Cause of action, 
Ina suit for possession of land, there was no allega- 


tion thatthe plaintiff was in possession but there ` 


was an averment that the 


Nigerian Custodian 
of Enemy. Property, 


by the authority 


y His Majesty’s Secretary of State for the Colonies, 


caused the aforesaid lands tobe sold by auction in. 


London, There was, however, no avermentthat the 
Crown or any alleged agent of the Crown or even the 
Nigerian Custodian of Enemy Property had ever taken 
possession : 

Held, that no allegation of possession was involved 
in the embodiment of the proclamation in the state- 
ment of claim, and the statoment of claim was, there- 
fore, quite consistent with the assertion of a mere 
paper titleto the land entirely divorced from any 
kind of possession and did not disclose any sustainable 
cause of action, PO KNUuT KNUTSON v7. ATTORNEY 
GENERAL, 58 M. L. J. 375; 31 L. W. 566; A. I, R. 1931 


P.O.51 141 
Police Act (V of 1861), 88 17, 19—Special 
constables —Qualification—Punitive appointment, 
what constitutes—Appointment of influential 


congressmen as special constables—Validity— 
_ Refusal to act—Old age, whether disqualification. 

The appointment of a person as a special constable 
under s. 17, Folice Act, isnot illegal merely because 
he isan influential congressman engaged in an anti- 
government movement or because he is old. - 

-In appointing special constables under s. 17, Police 


Act, prima facie, itis a straightforward effort to- 


secure the assistance of leading and influential men, 
whose authority is likely to be respected by the vil- 
lagers in the preservation of peace and order in the 


conditions set wut ins. 17. Physical forceis not the. 


_ sole or even necessarily a predominant qualification 
ofa Police Officer even in the regular force and 
still less when the appointment is under s. 17. Suit- 
ability depends upon numerous and varying 
factors and as in theappointment of the regular 
Police,the discretion is confined to the police authority. 
It is nota disqualification under 8. 17 that a resident 
of the neighbourhood is influential or respected. 
Neither isit necessarily a disqualification that he is 
of mature years. . 

The plea that the accused was too old to act as a 
special constablemust be raised in defence before 

. thé Magistrate who tries the charge under s. 19, and 
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tiot before the High Court in revision’ -Pat Kuro 
SINGH v. upgror, 12 P. L. T.69; A. I. R.3931 Pat. 
140; 32 Or, L. J.-782; Ind. Rul. (1931) Pat. 225; (1931) 
Or. Cas. 356; 10 Pat. 596 É 785 
———-ss. 30, 32. See Pena Cong, 1660, s. 143 

8 


Post mortem examination—Time of examination, 
importance of. : 

Ina murder case itis most essential that the time 
of the post mortem should be recorded, as in many 
cases it assists the Court in determining whether the 
death took place at the time alleged or not. O DWARKA 
v:Euperor, 8 O. W.N.107; A. I R.1231 Oudh 119 
32 Or L. J.697; Ind.’ Rul. (1931) Oudh 199; (1931) Or.; 
Cas. 241. : 3 ' 439 
Power-of-attorney. See REGISTRATION Act, 1908, 

8.32. ; f . 321 
Practice—Abandonment of : plea—Pleader neither 

pressing nor abandoning point in trial Court— 

Right to re-argue in appeal. 

Where a Pleader does not seriously argue a point 
but contents himself with the -observation -that he 
does not press it though he does not abandon it, if 
the question is one of law, it can be re-arguedin 
the Appellate Court; but.ifit involves a question of 
fact andthe Pleader does not press it, merely saying 
that he does not abandon it is of no avail..M 
Naru v. San Bras, Ind. Rul. (1931) Mad. 525; A. IR. 
1931 Mad, 632 f 461 
———— Appellate Court—New plea. 

An Appellate Court is not justified in decreeing a 
claim on a footing wholly unwarranted by the plead- 
ings of the .parties “A Gauri SHANKAR SHARMA 9, 
THakuk Mewa Raw, Ind. Rul. (1931) All. 369; A.I. R. 
1931 All. 600 . 513 
Remand—New plea after remand. 

Where an order of remand in a suit for ejectment 
ofa raiyat left it open tothe Subordinate Judge to 
deal with all questions that might arise in the suit, 
and after remand, insupport of his defence that he 
was anoccupancy raiyat, the defendant put forward 
an additional and new reason based on sub-s. (1-A) 
of s.20 of the Bengal Tenancy Act which was then 
the law: . 

Held, that he was entitled to do so and the Subor- - 
dinate Judge was right in considering it. G Kanak 
KANTI Roy v. Mripa Nati Garn, 52 O. L. J. 597; 35 
C. W.N. 125; A. I. R. 1931 Cal. 321; 58 0. 817 398 

Special leave to appeal—Criterion. 

It is an ordinary. criterion applicable to all petitions 
for special leave to appeal to the Privy Council that 
leave will not be granted where upon the face ofthe 
application it is plain that on the merits it is bound 
to fail. P.C. BHAGAT SINGH V. EMPEROR, 32 Or.L.J. 
127; 35 O. W. N. 646; A; I. R. 1931 P/O. 111; Ind. Rul. 
(1931) P. O. 143; (1931) A. L. J. 448; 8 O. W. N. 846; 
53 0. L. J. 383; (1931) .M. W. N. 601; 12 Lah. 280; 33 
Bom. L R. 950; 34 L. W.57; 32 P. L. R. 658; 6I M, 
L. J .279; (1931) Cr. Oas 521 415 

Treating appeal as revision. 

The Court has power to treat an appeal as a petition 
in revision and to treata petition in revision as gn 
appeal, if necessary for the ends of justice. Pat 
Ram Das v. BHAGWAT Narain SINGH, A. I. R. 1931 Pat. 
97; Ind. Rul. (1931) Pat. 213; 12 P. L T. 505 533 
Precedents—LEnglish cases, value of, 

Where the provisions and the wordings of the 
Presidency Towns Insolvency, Act are almost the 
same as those of the English Bankruptcy Act, the 
rulings of the English Courts on the latter Act are 
to befollewed in interpreting the Indjan Act. S. 
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DHANRAJMAL KISHANDAS V, OFFIOTAT, ASSIGNEE, A, I. R. 
1931 Sind 44; 25 S. L. R. 310 130 
English decisions, how jar applicable to 

India. 

It is futile to endeavour to discuss a matter relat- 
ing to specific performance of contracts by a refer- 
ence toa priori principles and it is of but little use 
to refer to English authorities, the law in India with 
regard to specific performance of contracts being in 
many respects quite different from the law in England. 
C PANGHANANDA Kumar v. RAJANI Kanta Par, 35 0. 
W. N. 40; Ind. Rul. (1931) Cal. 497; A.I. R. 1931 Gal. 


463 7 849 

: English decisions, value of. 

Where the provisions and wordings of the Presi- 
dency Towns Insolvensy Actare the same as those of 
the Hnglish Bankruptcy Act, the rulings of the 
English Courts are tobe followed in interpreting the 
Indian Act. S In the matter of the FIRM or QIAN- 
OHAND LILARAM, A. IL R, 1931 Sind 70; Ind. Rul. (1931) 
Bind 65 705 
Pre-emption. Custom—Inference, See WaAJIB-UL- 

Arz 899 

Finding of custom—Interference in second 
appeal—Onus of proof—Prevalance of custom in 
some of surrounding muhallas, evidentiary value 


of. 

ths question of the existence of custom is sub- 
stantially a question of fact, and the finding would 
ordinarily be binding in second appeal. But, 
if- the’ Court below has approached the ques- 
tion from a wrong standpoint or has thrown the 
burden of proof on the wrong party or has wrongly 
assumed a condition to be necessary, which is not 
required, the finding may be vitiated. Similarly, if 
it has acted upon illegal evidence or acted upon evi- 
dence which is legaliy insufficient to show that the 
custom is general and of universal application, the 
finding may be interfered with. Or if in any other 
way a proposition of law is mixed up with the find- 
ing, the latter may become a mixed question of fact 
and law. Acts found to be done in pursuance of the 
alleged custom would be facts, but the conclusion 
whether the facts found fulfilled the requirements 
of thé law may be a question of law. 

The evidence of the existence of a custom of pre- 
emption in the surrounding muhallas cannot be of 
greal weight whcre in some other adjoining muhallas 
it does not prevail, A Ram SARAN Das v. Praray Lat, 
(1930) A. L. J. 155; A. I. R. 1931 All. 104; 53 A. ne 

7 
Joint pre-emptors— Estoppel of some, whether 
extinguishes right of others—Hvidence Act (I of 

1872), $. 118. 

The mere fact that a co-pre-emptor is found to have 
acquiesced in asale before the suitand is consequent- 
ly eatopped from pre-empting, does not disqualify 
the other pre-emptor who has not acquiesced in the 
same way, inasmuch as estoppel under sg. 115, Evi- 
dence Act, merely operates as a bar to the suit and 
does not necessarily extinguish the right. A Suras 
Prasan v OUDH Bruars, A Í R.1931 All, 216; (1931) 
A. L J 204; Ind, Rul. (1931) All. 425 681 

Purchase by some members of joint Hindu 
family—Suit by other members for pré-emption 

—Maintainability—Hindu Law—Self-acquisition— 

. Presumption. 

e Where some of the members of a joint Hindu 
family purchase property, there is a presumption 
that it is acquired inthe interest of all the members 
and a member of the family cannot, therefore, 
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Pre-emption—concld. *. 
claim to pre-empt the sale merely on the ground that 
his name was not specifically mentioned asa vendee 
in the sale-deed in question. A Jasina PANDEY v, 
Sanpzo PANDEY, (1931) A. L. J, 341; Ind. Rul. (1931) 
All. 395 - 555 





Transfer by widow for partial necessity— 
Subsequent transferee from reversioner, whether 
acquires vested title from date of transfer or date of 
paying off prior transferee—Hindu Law—Widow 
—Alienation. 

A widow sold the share which she had inherited from 
her husband, for Rs. 199. After the death of the 
widow the reversiover sold this share to the plaintiff. 
The latter instituted a suit to set aside the 
widow's transfer and obtained a decree for 
possession on payment of Rs. 99. Tha plaintiff in- 
stituted a suit to pre-empt a sale effected during the 
pendency of the previous suit claiming co-ownership 
by virtue of the transfer from the reversioner : 

Held, that the transfer by the widow not being 
void, the plaintiff acquired a valid title only after 
he had deposited Rs. 99 under the previous decree 
and he was not, therefore, a co-sharer on the date of 

the sale. A Gaya Kurm v. RAM Sanat Sinan, (1931) 

A. L. J. 339; Ind. Rul. (1931) All. 363; A I. R. 1931 


All. 405 (2) 251 
Pre-emption sult, See Orvıu Proozpurz Cope, 
1908, s. 149 297 


Presidency Towns Insolvency Act (Hl of 1909), 
ss. 71,46 (3), 52 (2) (b)—Insolvency of Hindu 
father—Suit by sons for partition—Offcial Assignee's 
right to get declaration of liability of sons’ shares 
to besold for just debts of insolvent—Jurisdiction 
of Insolvency Court—Limitation of debt against 
sons, effect of. 

Though owing to the division of stalus brought 
about by a suitfor partition instituted by the sons 
after their father's insolvency, the father and the 
Official Assignee lose the right of private sale of the 
family property including the shares of the sons, yet 
it is open to the Official Assignee, during the pendency 
of the suit for partition, to obtain in proceedings 
unders 7 of the Presidency Towns Insolvency Act a 
declaration that the debts of an insolvent father are 
binding upon the sons tothe extent of their shares in 
the family property. Section 7 gives the widest powers 
to the Insolvency Court to gointo such a question and 
to declare the liability of the son's shares’ in the 
family property forthe proved andjust debts of the 
father insolvent and make all necessary orders: for 
their realisation. ; 

While a father’s debt is alive in insolvency, any 
remedy against the sons in insolvency is not barred. 
That the debtsas against the father are alive is all 
that is necessary to enable the Official’ Assignee to 
make the sons’ share liable for them in insolvency 
by appropriate proceedings. M RAMCHANDRA IYER v. 
OFFIOIAL AssIGNEE oF Mapras, 33 L. W. 323; A. I.R. 
1931 Mad 317; Ind. Rul (1931) Mad. 529; 61M, L. J. 
66; 54 M. 739; (1931) M. W. N 1085 481 
ss 9 (e) 12 (1) (c)—Attachment for more 

than 21 days, whether. continuing act of insolvency 

—Petition more than three months after 21 days, 

competency of. 

Attachment of property in execution for more than 
21 days is nota continuing actofinsolvency. Once 
these days have elapsed, the act of insolvency is 
complete and no petition can be founded upon it 
after the expiration of three months fromthe com- 
pletion of the period of 12 days, C Anupama DEBI 1, 
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Gurupas OHATTERII, 57 C. 1274; A. I. R. 1931 Oal. 246 
Ind, Rul. (1931) Cal. 478 590 
———- 8.17 -Firm—Insolvency of some pariners— 

Assignment of joint debt by other partners— 
F Validity—Annulment of adjudication, effect of— 

“Official Assignee, rights of—Contract Act (IX of 
- 1872), 88, 258, 254 

The Official Assignee as assignee ofthe insolvent 
partners ofa firm has aright to come in on a wind- 
ing-up ofthe partnership and claim his share His 
rights and liabilities are co-extensive with those of 
the insolvent partners,had they not become bank- 
rupt So when only a partner or some of the part- 
ners of the firm become insolvent the Official Assignee 
becomes a tenant-in-common with the continuing 
partners from the date ofthe petition andthe in- 
solvent partners have the right to realize the part- 
nership properties. The Official Assignee can claim 
nothing asthe insolvent’s share until ‘all the joint 
creditors of the partnership are paid. 

“Where a firm assigns a joint debt of the partner- 
ship, after two of the partners are adjudicated insol- 
vents, but subsequently the adjudication is annulled, 
the acts of thefirm during the period they were in- 
solvents are binding on them and the assignment is 
valid. R Ma Taws v. Monsur Ram, Ind, Rul. (1931) 
Rang. 126; A.I. R. 1931 Rang. 191 62 
———88.17, 52, 57—Secured creditor—Omission 

to give notice of chargeto original debtor—Reputed 

ownership ~Extinguishment of charge—S. 52, con- 
struction of. ; 

Where a secured creditor holds a charge or alien 
or a mortgage on debts due to a person in the course 
of his trade or business and the charge-holder omits 
to perfect his title by giving a notice to the original 
debtor and leaves them in the possession, order or 
disposition of that person, under such circumstances 
80 as to allow him to deal with them in any way he 
likes and that person afterwards is adjudged insolvent, 
the Official Assignee has a. right to step in and claim 
the debt for the general body of the creditors in 
preference to the right of the secured creditors, under 
the doctrine of reputed ownership in s. 52, cl. (e), 
proviso, Presidency Towns Insolvency Act, 1909. 

Section 52, Presidency Towns Insolvency, Act, is 
an independent section by itself and is an exception 
to 3. 17. S DHANRAJAMAL KISHINDAS v. OFFICIAL 
ASSIGNEE, A. I. R. 1931 Sind 44; 25 S. L. R. 310 130 
——*8. 46 (3). See PRESIDEXOY Towns INSOLVENCY 

Act, 1909, 5. 7 481 

s. 47—‘Mutual dealings’, meaning of. 

The words ‘mutual dealings’ in s. 47, Presidency 
Towns Insolvency Act, refer to mutual dealings at 
the time of the insolvency, and cannot refer toa 
purchase by one of the debtors of a claim against 
tip EN ae shen In tre R Ma Yair v, 

FICIAL ASSIGNEE, Ind. Rul. (1931) Rang. 150; 9 R. 
373; A. I.R 193} Rang. 193d) | 4 , s 726 
——s. 52 (c)—Reputed ownership—Withdrawal 

of consent—Communication of withdrawal, necessity 

of—Mere demand, whether amounts to withdrawal 
et i of goods in shop, whether covers future 

A and B carried on business in partnership. The 
accounts were settled and B carried on the business 
separately: after executing a bond to A mortgaging 
the ‘goods in the shop’ for the amount which was 
found due to A. B afterwards became insolvent and 
the Official Assignee claimed the goods lying inthe 
shop against A. The old goods under the mortgage 
were sold and new goods were brought in for the 
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purpose of the business from time to time and on 
the day of the insolvency the goods in the shop were 
mostly new goods: 

Held, (1) that asthe mortgage was only in respect 
of the goods in the shop and not for the future goods 
A had no right to the goods against the Official 
Assignee ; 

(2) that, inany case, the goods were with the 
consent of A in the order, possession and disposition 
of the insolvent, under such circumstances that the 
insolvent was the apparent owner and consequently, 
the Official Assignee had a right to claim these goods 
under the rule of reputed ownership. 

Under a. 52 (c), Presidency Towns Insolvency Act, 
unless a withdrawal of consent is communicated to 
the person from whom consent is withdrawn, such 
withdrawal will not be effective. 

The question whether in a particular case a demand 
is made and so the consent is withdrawn, is aques- 
tion of fact depending onthe merits of each cage. 
The demand must be effective, bona fide and should 
be pursued with a view to take possession of the 
mortgaged goods. It should not be merely acasual 
demand. $S JETHANAND HARUMAL V. OFFICIAL AESIGNEH, 
A. I. R. 1931 Sind 40; Ind Rul. (1931) Sind See S. 

. 08 


L. R. 318 
Ts, 52 (1) (a)—Reputed ownership—Gcods 
entrusted to insoltent as agent, whether pass to 
Oficial Assignee—Possession inconsistent with 
ordinary usage of trade, effect of—Burden of pi oof. 
Goods entrusted to a person as agent for sale and 
stored by him as the goods of his principal, are gcods 
held by him on trust in the fiduciary capacity of an 
agent within the meaning of s. 52 (1) (a), Presidency 
Towns Insolvency Act, and consequently do not pass 
on the insolvency of the agent to the Official Assignee 
unless the principal has permitted the agent to have 
a possession not consistent with the ordinary usage 
of trade, thus raising a reputation of ownership in 
the insolvent. The burdenof proving circumstances 
of reputed ownership lies on Official Assignee. 
Reputation of ownership is always a question of 
fact, depending upon the circumatances of each case. 


S Firm or Grancuanp Liaram, In the matter of, 
A, I, R. 1931 Sind 70; Ind. Rul. (1931) Sind 65 705 
—— 5.52 (2) (b). See PRESIDENCY Towns 

Twsotvenoy AoT, 1909, 8.7 481 





—ss 52 (2), 79—Afier-acquired property— 
Right of Official Assignee—Diseretion to abandon 
unjust claims, 

The Official Assignee is an officer of the Court, and 
in deciding what is his duty with regard to a con- 
tested claimin which he is concerned as trustee, the 
Court must consider not merely whether he has a 
cause of action or right ora defence or answer which 
would prevail at law or in equity as between ordinary 
litigants, but also what in point of honesty the trustee 
ought to do in respect of the facts of the, case. 

Where‘an undischarged insolvent acquires property 
and transfers it toa third person in the course ofa 
transaction by the insolvent with that person in 
which the dealings of the latter with the insolvent 
are bona fideand for value, such property does not 


“yest in the Official Assignee until he intervenes in the 


matter. RO, Cuoune Tars v. Ma Tarin Nu, 8 R. 
665; A. I. R. 1931 Rang 74 (2); Ind. Rul. (1931) Te 


136 04 
:§, 57. See PRESIDENOY Towns InsOLVENOY ay 





8.17 
8.60 (2)—Income”—Construction—Ejusdem 


o 
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Presidency Towns Insolvency Act—con eld. 
“ The term “income” in s. 60(2), Presidency-Towns 
Insolvency Act, must be construed as ejusdem generis 
with “salary “° and the Court has jurisdiction under 
s. 60 (2) inrespect onlyofthe insolvent’s salary or 
income in the nature of a salary. - 

Where under the terms of a settlement deed the 
insolvent was entitled, inter alia, to receive a share 
of the income of certgin immoveable property 
amounting to about Rs. 250 a month : 

Held, that such income was not salary or income 
in the nature of a salary within s. 60 (2). R 
OFFICIAL ASSIGNEE OF THE High Court or JUDICATURE 
at Rangoon v. Mauna Nyon Mauna, A. I. R, 1931 
Rang. 79 (1); Ind. Rul. (1931) Rang. 114; 9 R. 138 50 
——s, 79. See PRESIDENCY Towns INSOLVENOY 
_ Aor, 1909,"s. 52 (2) 504 
Press and.Registratlon of Books Act (XXV of 

1867), $. 7. See PENAL Cone, 1860, s. 124-A 273 
Prisoners Act(IH of 1900). See ORIMINAL PROCEDURE 

Cong, 1898, s 337 (3) 625 
Prisons Act (IX of 1894),s 3. See CRIMINAL PRO- 

ORDURE Cope, 1898, s. 337 (3) 625 
Privy Council—Practice—Amendment of Orders 
- in Council—Two appeals one from lower Court and 

one from higher Court varying order of lower Court 

—Anomalous practice. 2, 

The jurisdiction of the Beard to recommend the 
alteration of a former Order in Council on the 
ground that by inadvertence it does not give effect 
to the intention of the Board as expressed in their 
judgment is undoubted and it should be exercised 
if its exercise is necessary in order not to defeat the 
manifest rights of a party which were intended to 
beeffectuated : by the frmer decision of the Board. 

Tt is anomalous that there should be two appeals 
‘proceeding at the same time, one from the lower 
Gourt and one from the higher Court which had 
‘already varied the order of the lower Court and itis 
-desirable that in some manner the recourse to two 
-appeals to the Privy Council in such cases should 
be avoided. PC. Rat JATINDRA NATH GHOWDHURY v. 
-Upay Kumar Das, 35 O. W. N. 583; A. I. R. 1931 
-P, O. 104; Ind. Rul. (1931) P. O. 117; (1931) M. W. N. 
620; 33 Bom, L, R. 940; 61 M. L. J. 47; 34 L. W. 356 
i 5 £ AK ` 309 
‘processions. See PENAL Cope, 1860, s. 143 844 
` a- Right of Hindus to take out processions with 
-` musie before  mosques—Limitations—Principles 

governing rights of parties—Right to sue for declara- 
` tion of such right—Compromise by leaders, whether 

` binding on entire community. : 

Members of the Hindu community have a right t 
take out religious and social processions accompanied 
by music along public roads even while passing 
mosques, subject to any orders or directions issued 
. by the Magistrate or the Police for preventing breach- 
es of the public peace or obstruction of the thorough- 
fares or for other matters mentioned in s. 144, Criminal 
Procedure Code, or under other statutory provisions 
or for regulation of traffic, provided that the exercise 
sof such right does not amount to a nuisance re- 

ised by law. : 

a AA however bad, cannot amounteither to a 
“public nuisance or 2 private nuisance, even though 
jt may annoy occupiers of a dwelling house situated on 
the road, But a noise may become a nuisance,public or 
There is no definite legal measure for a noise 


private. Í A : 
becoming a nuisance. It is purely a question depend- 
‘ing on the facts òf each case, including- the degree of 


its intensity, its place, the time, the mode of commit- 
ting it, its duration and all the surrounding circum- 
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stances. The standard of judging it is according to 
that of men of ordinary habits, and not of men of 
fastidious tastes or ofover sensitive nature, whether 
due to religious sentiment or not. A 

[The principles which govern the right of the parties 
in such cases summarised. | : 

When. objection is taken to the taking out of 
a procession or of playing music in the vicinity ofa 
mosque ortemple,a civil suit lies for a declaration 
of the right to do so and such a suit can be brought 
either by individual plaintiffs against individual 
defendants who object, or it may beof a representa- 
tive character, the result of which will bind both the 
communities which are represented. 

Gompromises by a few self-constituted leaders or even 
the leaders chosen by the officials, cannot bind an 
entire community. A MOHAMMAD JALIL Kuan v. Ram 
Nara Karua, Ind. Rul. (1931) All. 344; (1931) A. L.J. 
354; A. I. R. 1931 All. 341 40 
Professlon-tax—Tax on trade, profession and 

calling, whether income-taxc—Imposition of tax by 

Municipality without sanction of Governor-General 

in Council, validity of. 

The District Board of Ferozepore imposed a tax’ 
on certain trades, professions and callings. The tax 
was made payable according to the trade, profession 
or calling of particular individuals and the amount 
depended not upon the income of the person but on 
the trade, profession or calling carried on. But the 
notification imposing it made a proviso that it shall 
not be leviable from any person whose annual income 
was less than a certain amount: 

Held, that the tax wasnot a tax on income in 
spite ofthe proviso and was not ultra vires merely 
because it was imposed without the sanction of the 
Governor-General in Council. L Anoka SINGH 2. 
District BOARD, FEROZEPORE, Ind; Rul (1931) Lah. 489; 
32 P. L R.403; A. I. R. 1931 Lah. 508 633 
Provinclal Insolvency Act(IIl of 1907), ss.18-(3), 

47—Fraudulent transfer of decree by insolvent— 

Transferee realising amount and misappropriating 

it—Power of Insolvency Court to pass decree against 

transferee. . | 

- Where a third person, who has been placed in á 

osition to realise certain decretal amounts on behalf 
ofdnother, upon the understanding that the. money 
‘realised should be held for the use of the original 


‘creditor embezzles the said money, he places himself 


under a legal liability to recoup the amount. The 
liability springs from a tortious breach ofan obliga- 
tion ; and the breach is actionable but the liability of 
a person to recoup the money cannot be treated as 
amounting to his being in possession or custody of any 
property belonging to the creditor and the Insol- 
yency Court has no jurisdiction in such cases to pass 
a decree against that person either under s, 18 (3) 
or s 47 of the Provincial Insolvency Act, 1907. 
A Sarte Ram v. Lacumr Prasap, (1934) A. L. J. 1048; 
A.I. R. 1930 All. 622; Ind. Rul. (1931) All 381 525 
Provincial Insolvency Act (V of 1920), s. 4,53 
—Fictitious transfer more than twe years before 
adjudication— Power of Court to annul such transfer 
_ —S, h scope of. . A 
The Insolvency Court has power under 8.4, Pro- 
vincial Insolvency Act, to set aside a transfer 
made more than two years before the adju- 
dication where the transfer was intended, to be in- 
operative from the beginning and the insolvent had 
remained in possessionof the property. | AH; 
Per Pullan, J.—Section 4, Provincial Insolvency Act, 
which gives the Court, subject to the proyisions of 
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the Act, full power to decide 
of title or priority, or ofany nature whatsoever, which 
may arise in a tasé of insolvency, 


GENERAL -ENDEX: 


all questions, whether’ 


does not supersede ` 


the provisions of as. 51 to 55 of the said Act, but is,’ 


on ¿he other hand, subject to the provisions of those 
sections and the Insolvency Court has, therefore,-no 
power ‘to set aside a transfer which has been made 
more than two- years-before the adjudication. O 
ABDUL HASAN Kuan v. RAJBIR Prasad, 8 O. W, N. 147; 


A.I- R.1931 Oudh 124;-Ind. Rul. (1931) Oudh 193 š 
: 3 


s. 7—Arrest and imprisonment—Continuing 

act of insolvency. 5 
‘Where a person is arrested and imprisoned in exe- 
cùtion ofa decree there is a continuing act of in- 


solvency throughout the period of his imprisonment. L 


Kiram v. JHANDA MAL, A.I. R. 1951 Lah. 112; 32 P..L. 
R.,5l; Ind. Rul. (1931) Lah. 384 112 





assets, reckless dealings, destruction of aceount books, - 


ete., areno grounds for annulling adjudication. 

An adjudication in insolvency cannot be annulled 
on the ground that the insolvent was dishonest in his 
dealings, that he had no assets and had destroyed his 
account books, and that he was entering recklessly 
into transactions and incurring debts which he never 
_ hoped tore-pay. A Monan Lau v. MADHAVA PRASAD, 








(1931) A L: J. 175; Ind. Rul. (1931) All 339; A. I. R, 
1931 All 331 35 - 
s. 31. See OivIL Procgpurp Cops, 1908, O. 

XXI; B. 40 208 

= 8. 35. See PROVINCIAL INSOLVENOY 1920, 

8, 25 (2) 35 





~S, 41 (2) (b)- Order 


suspending ` discharge , 


“for fixed period—Application for final discharge ` 


—Notice to créditors, whether necessary 


„When the discharge of- an insolvent is suspended , 
for a period under s.41 (2) (b), Provincial Insolvency `. 


Act, on the expiry of the period there is no necessity 
to,apply foran order of final discharge. 
an ineelvent, can be granted his final discharge in 
such a caseon an application made by him on the ‘ex- 
piration of the period without notice of the applica- 
tion to’the creditors, R Tar MAHAMED VALLY Mauomep 
Bros: v. ADaMsEE HOOSEIN, Ind. Rul. (1931) Rang, 145; 
A: I. R., 1931 Rang. 188 - 72 


mSS. 42, 43—Insolvent applying for extension 
‘of time within time fixed for application for: dis- 
charge—Order refusing extension and annulling 
adjudication; legality of—Procedure to be followed 


Therefore, . 


%5 


Provincia lInsolvency Act, 1920-—concld. 


R.1931 P. 0. 75; 35 0. W. N. 577; Ind. Rul. (1931) 
P. 0.159; (1931) A. L. J. 444; 53 C, L. J. 373; 60 M. L. 
J. 652; (1931) M. W. N. 615; 9 R. 867; 34 L.W. Bey 
- ss. 63, 64—Distribution of dividend— 
Absence of individual notices, effect of— First 

dividend —Receiver, whether bound to send notices. 
Unless itis quite clear at the time of the declara- 
tion of the dividend that itis the final dividend it 
is not incumbent on the Receiver to give individual 
notices unders 64, Provincial Insolvency Act; and 
the unexpected event that the first dividend hap- 
pened to be the final dividend would not entitle the 
negligent creditor to re-open the distribution in 
contravention of the provisions of s. 63 of the Act. 
Section 63, Provincial Insolvency Act, is not control- 
led by s. 64. .B VRIJLAL MANSUKHRAMN V. CHUNILAL 
TATEOHAND, 33 Bom. L. R 148; A. I. R. 1931 Bom. 210; 
881 


ss. 25 (2), 35—Dishonest dealings, want of : Ind. Rul. (1931) Bom, 305; 55 B. 200 





s. 68—Sale by Receiver--Court has unfettered 
discretion to set aside unfair sale—Sale, whether 
‘act’ of Receiver, < 
The Court would not readily set aside asale held 
by the Receiver of the property of the insolvent unless 
in the circumstances of the case the Court is satisfi- 
ed that it would not be fair and just that the sale 
should stand. If fraud or collusion is proved in 
connection with the sale there would be a ground 
upon which the. Court would set aside the sale, or 
again if there is material irregularity in the conduct 
of the sale, the Court probably in that case also 
would be ‘disposed to set aside the sale,- But the 
Court is not, fettered in its discretion to set aside the 
sale in ‘any case in which it thinks thatthesale was 
neither fair nor a just one. : 
Where the Receiver expressly refrained from selling 
the property of the insolvent on a particular day in 
the absence of one creditor, but held the sale the next 
day “in the absence of the other creditor at an earlier 
hour than that at which sales normally are held and 
long before -the other creditor could reasonably be 
expected tobe present and-without making enquiries 
to ascertain whether the other creditor" Was" at that” 
place or giving him any opportunity to be present 


_ when the sale took place and the two creditors were 


1. the only prospective: bidders : ` 


Held, that it was neither fair nor just to allow the - 


. sale to stand and the Court had power to set aside 


—Court should treat application as one for discharge ` 


‘or allow time to make immediate: application. 
The penalty of annulment under, 6. 43, Provincial 
Insolvency Act, is not intended-for insolvents coming 


before the, Court in time.and applying for extension | 


of time for applying for discharge. 


not prepared to extend time in sucha case it may 


Jf the Court is + 


propetly treat the application as one for discharge ~ 


or should allow the insolventto make an immediate 
application for discharge. M VELLACHAMI OHETTI v, 
ARUEU Cuerrt, 60 M.L. J 339; 33 L. W. 446: 
ALR. 
— 5. 53. See PROVINCIAL -INSOLVENOY AOT, 
-1920, 3.4.. . te 43 
A s. 53—Fraudnlent 
‘proof of sabsence of consideration and bad faith. 





1931 Mad. 325; Ind. Rul. (1931) Mad. 486 150 | 


transfer—Burden of : 


- Thé onus of proving thåt a transfer, is void under ; 


s. 93, Provincial, Insolvency Act, is on the Official 
Rèc6iver and hot on the transferee’ P G OFFICIAL 
Reostver v. P. L K. M. R.M. Onerryar Finy, A, I, 


1 


the sale, - ; ; f 

The sale of the property ofan insolvent by the’ 
Receiver is ‘an ‘act’ of the Receiver within s. 68 of the 
Provincial Insolvency Act. R VENKATACHALAN CHETTYAR A 
v. MORUGESAN SERVAL, Ind. Rul. (1931) Raag. 156; A. 1, 
kK. 1931 Rang. 122; 9 R. 231 732 


———-s,. 78 (2)—Application for execution of decree 
—Limitation—Exclusion of time during which 
judgment-debtor was adjudicated insolvent. 

-An application for execution of a decree was made 
on.the 20th. February, 1922. The judgment-debtor 
applied for being adjudged an insolvent on the 3rd . 
July, 1922 Hé was adjudicated but the order of» 
adjudication was annulled on the 7th December, 1927, - 
A fresh application for execution was made on the 5th 
of April, 1980.: . . . à 

Held, that the applicant was entitled to the ex- 
clasion of the period between 20th February, 1922, and 
7th December; 1927, under s. 78 (2), Provincial In- 
solvency Act, and the application was not time-bar- 
red, A Kunpan Lat Vv. BISHAMBHAR Natu, Ind, Rul. 
(1931) All, 364 252 


gre. 


Provincial Small Cause Courts Act (IX of 
1887), s. 17—Application “to: set aside ex parte 
decree—Provision as to- furnishing security or 
deposit, whether mandatory—Power of Court to 
` extend time, 


The provisions of s. 17, Provincial Small Cause 
Courts Act, that an applicant for an order to set aside 
an ex parte decree shall, at the time of presenting his 
application, either deposit in the Court the amount 
due from him under the decree or give security to 
the satisfaction of the Court for the performance of 
the decree as the Court may direct, are directory and 
not mandatory and it is open to the Court in ap- 
propriate cases to extend the time within which the 
deposit is to be made-or security furnished. L GEDI 
Mat-Duaram Das v. Huna Mat-Sepuu Ram, Ind. Rul. 
(1931) Lah. 491; A. I.R. 193L Lah 332; 32P, L.R, 
504; 12 Lah 359 635 


Punjab Alienation of Land Act (XIII of 1900) 
—Decree jor sale of property—Objection that 
“judgment-debtor is agriculturist and porperty is not 
saleable, whether can be raised in execution. 
-Wherea decree orders thesale of a certain prop- 

erty for therealisation of a debt, the objection that 

the judgment-debtor isan agriculturist and the prop- 
erty cannot be sold in execution by virtue of the pro- 
visions of the Punjab Alienation of Land Act, cannot 

be raised in fexecution ‘proceedings. L SURJAN v. 

Tra BAHADUR SINGH, Ind. Rul, (1931) Lak. 389; A I. 

R. 1931 Lah. 545 229 

Attachment of judgment- debtor's land—Report 


of Collector thut the caseisnot a fit one for 
“temporary alienation, whether binding on Ciril 





ourt. 

Where the land of a judgment-debtor is attached 
and the Collector is consulted as to what farm of the 
land should be arranged and the Collector reports that 
the case is not fit one for a temporary alienation, the 
Oivil Court is not bound to follow the Collector's 
opinion if the decree-holder objects to the Collector's 
report. L Union BANK Lap, KANDHALA SHEIKHAN 2, 
MoHAMYAD Ssarir, Ind, Rul. (1931) Lah. 364 92 


Punjab Colony—Death of grantee before acquisition 
of proprietary right—Grant of absolute ownership in 
‘share to son's widow—Validity of grant—Infringe- 

“ment of rules, effect of. 

The grantee of a square of landin a Colony died 
before the acquisition of proprietary rights, when he 
was recorded merely as an occupancy tenant. On his 
death mutation of the tenancy was effected in the 
names of hig three sons and the widow of a predeceas- 
edsonin equal shares Subsequently, the Deputy 
Commissioner passed an order that proprietary rights 
in the square be conferred on the grantee but as he 
had died, the land was entered in the names of the 
threasons and the widow of the fourth, in equal 
shares, as full owners. In the mutation order, and 
entry which followed, it was not stated that proprie- 
tary rights in one-fourth of the square had been con- 
ferred on the widow as a life-tenant, The widow 
bequeathed her share by Will: | 
* Held, that as proprietary rights in one-fourth square 
were ontrei on the widow as absolute owner 
without any qualification, the question whether she 
had or had not paid her share of the nazrana was 
immaterial and the Will was valid ; 

(ii)-that if the grant was against the rules, the 
remedy of the sons was to move the higher authorities 
to set it right, L BUDHAN v, KARMAN, A, L R. 1931 
Lah, 417 (2) 214 
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Punjab Customary Law—A doption, effect of. E 

Per Bhide, J — Even the status of an “adopted son” 
under Customary Law isnot thesamo as that of a 
natural son. Under Customary Law, the so called 
adoption is usually inthe nature of an appointment 
of anheir. Such an appointed heir does not stand 
on the same footing as a natural son L Munsur 
Ram, In the, matter of, Ind. Rul (193!) Lah. 394; 32 
P. L. R. 341; A. I R 1931 Lah. 399 234 
Punjab Land Revenue Act (XVII of 1887), 5.151. 

See Evipenor‘Act, 1872, 8 35 638 
Punjab-Laws Act (IV of 1872), s. 5—Arians, law 

-applicable to—Onus of proof. 

Under the-Punjab Laws Act in all casesit lies 
upon the person asserting thathe is ruledin regard 
to a particular matter by custom, to prove that he is 
sọ governed, and not by personal law, and further 
to prove what the particular custom is. 

Where the main occupation of the members of a 
family for generations has been service and not agri- 
culturo the mere fact that the parties are Arians is 
insufficient to establish that they follow custom and 
not Muhammadan Law. L BAsSHIRAN v, MUHAMMAD 
ZABUR, 32 P. L. R. 146; Ind. Rul. (1931) Lah $90; A. 
L R. 1931 Lah, 446 230 
Punjab Limitation (Custom) Act (lof 1920), 

Sch. Art. 2 —Limitation Act (IX of 1908), Sch. 

I, Art. 120—Suit by collateral for recovery of ` 

property—Limitation—Starting point—Right to 

sue’, interpretation of. 

Theright to sue for the -recovery of posses- 
sion of the property belonging to a collateral accrues 
upon the latter's death, and the period of limitation 
begins to run from the date of his death and not 
from the dateon which the plaintiff comes to know 
ofthedeath. The interpretation to be placed on the 
expression ‘when the right tosue acerues’ in Art, 


- 120, Limitation Act, depends to a great extent on the 


particular class of-cases to which the Article is sought 

to be applied. L TuLsi RAM v. BADHAWA, 12 Lah. 13; , 

A. I. R. 1931 Lah. 238; 32 P. L.R. 219; Ind. Rul. 

(1931) Lah. 426 298 

— Art. 2—Sale of right to succeed to 
childless male proprietor—Validity—Suit 10 set 
aside sale—Limitation, 

A reversioner entitled to succeed to the property 
of achildless male proprietor on the death of the latter 
cannot-during the latter's life-time transfer his right 
to-succeed so as to invest the transferee with a right 
tosue. Such a right to succeed is not immoyeable 
property within the meaning of the Punjab Limita- 
tion (Custom) Act. L SUNDAR SINGH v. Mzur Din, 32 
P. L R. 301; Ind. Rul. (1931) Lah. 363; A.I. R. 1931 





Lah, 375 91 
—————— Art, 2 (b). See LIMITATION. Act, 
1908, s. 28 105 


—_—_——_——— Art. 3. See LIMITATION Act, 1908, 
Sou. I, ART. 118 | 631 
Punjab Municipal Act (Ill of 1911), ss. 3 (1), 61. 
See Income Tax Act, 1922, s.9 (2) =» 193 
S. 49—Specific Relief Act (I of 1877), 8. 54 
— Suit against Municipality for mandatory in- 
junction to re-construct khal and for declaration of 
title and permanent injunction, competency of. 
Where akhal situated on the plaintiff's site was 
illegally-demolished by the defendant Municipality 
and the plaintiff sued for a mandatory injunction 
against the Municipalityto re-build the ‘hal at their 
own expense and for a perpetual injunction ebo restrain 
the defendant from building a drain on the site in 
question as it belonged to the plaintiff; 
Held, that the suit was maintainable sofar as the 
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relief for declaration and perpetual injunction was 
concerned though the relief for mandatory injunction 
was barred under s. 49, Punjab Municipal Act, and 
8. 54, Specific Relief Act. L MUNICIPAL COMMITTEE, 
Hansı v. MEBTAB SINGE, A I.R. 1931 Lah. 124; 31 P. 
L. R. 991; 12 Lah- L. J. 323 348 
——— 5. 81—Money due on contract, whether can 

‘be recovered under s. 81. 

Section 81 of the Punjab Municipal Act cannot 
be invoked for the purpose of realising money due 
toa Municipal Corporation on a contract, L PUNJAB 
SINGH v EMPEROR, 32 Or, L.J. 693 337 

5. 172 —Encroachment not recent—Notice 

under s. 172, legality of. A 

Section 172, Punjab Municipal Act, only applies to 
cases where an encroachment has recently been made 
by a person on a public street, ete, without the 
written, permission of the Municipal Ccmmittee. 
Where it is found that no encroachment was made 
recently, a notice unders 172 is illegal and the ques- 
tion of theownership of the land on which the said 
encroachment is alleged to have been made becomes 
immaterial L MUNICIPAL CoMMITTEE, JAGADHRI V PARAS 
Ram, A. I R. 1931 Lah 79 (1);31 P. L: R. 951 221 
Punjab Pre-emption Act (lof 1913), s. 25, 

Proviso—Payment by redempticn of debts— Deier- 

mination of market value, necessity of—Appeal by 

vendee challenging pre-emptor's right— Court-fee 

When adecreefor pre-emption is passedand the 
vendee appeals,if he challenges tke right of the 
pre-emptors tobring the suit, he has topay only the 
same Court-fce as that paid by . the pre-emptor, 
namely,on ten times the land revenue, even though 
the challenge is a complete formality and not in- 
tended to be pressed. 

Wherea vendee pays by redemption of debts and 
not in cash, the proviso to s. 25, Punjab Pre-emption 
Act, applies and the market value has to be ascer- 


tained, thoughthe option described inthe section 


might or might not be given. L Hart ORAND”) 

ATTAR Sincu, Ind. Rul. (1931) Lah 511; A. I. R. 1931 

Lah. 490 751 

Punjab Sikh Gurdwaras Act (VIII of 1925), ss, 
12,13—Gurdwara Tribunal—Power of two mem- 
bers to decide cases in the absence of the third. 

Under the provisions of s. 13 of the Sikh Gurdwaras 
Act,it is legal fortwo of the members of the Tri- 
bunal in the absence of the third to finally decide the 
case before them. 

Per Broadway, J.—In order that a Tribunal should 
be properly constituted the President and members 
must be duly appointed as required by s. 12. A Tri- 
bunal having thus been properly constituted, it can 
function so long as two of its membersare in session, 
and a Tribunal thus sitting to hear a matter before 
it, isempowered to deal with the matter from be- 
ginning to end, including the final decision of such 
matter. Ifthe President isone of the two members 
present and there isa difference of opinion, the deci- 
sion must be in accordance with his view. In the event, 
however, of the President not being one of the two 
members present, sub-cl (2) permitsthe final disposal 
ofthe matter by the two members if they are in agree- 
ment, but lays down that if they disagree, the matter 
“must be kept pending until the next meeting of the 
Tribunal at which the President is present" when 
the opinion of the majority will prevail. L Hira Das 
v. SHAROMANÉ GURDWARA PARBANDHAK COMMITTEE, Ind, 
Rul, (1931) Lah, 497; A. I. R. 1931 Lah, 385; 12 Lah. 
467 : 737 
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Punjab Tenancy Act (XVlof 1887), s.59— 
Occupancy tenant—Mortgage of holding—Death of 
tenant without heirs—Extinction of mortgagee's rights. 
Where an occupancy tenant who has mortgaged 

his rights dies without heirs the mortgage comes 

toan end andthe mortgagee's interest ceases with it 
even though the mortgage was made with the land- 
lord’s consent. L Nizam DIN v. Waztr Beaam, 11 Lah, 

716; A.I. R.1931 Lah. 211; 32 P. L, R. 183 342 


8.77 (3) (2) (J)—Suit for declaration that 
plaintiff is not liable to pay hag buha—Jurisdiction 
of Revenue Court. 

A suit for a declaration that the plaintiff ig not liable 
to pay hag buha is cognisable bythe Revenue Court. 
L BHAGTA Nand v, MUHAMMAD Nawaz Kuan, A. L R. 
1931 Lah. 175; 31 P. L. R. 954 338 


Quantum Merult. See LEGAL PRACTITIONERS Act, 
1926, s3. 3, 4 542 


Rallways Act (IK of 1890), 5. 55 (2)—Sale of 
goods — Omission — Validity of sale—‘Local 
newspaper’, meaning of. 

A Railway Company putting up goods for sale 
under s 55 (2), Railways Act, must publish a notifica- 
tion of the intended auction in one or moreof the 
local newspapers as provided in the said clause and 
if this condition is not complied with no valid sale 
could take place. ` 

The expression ‘local newspaper’ in the said clause 





“means a newspaper issued from the locality and not a 


newspaper which is merely read at the locality. 
ASECRETARY oF STATE ror INDIA v. Fira HARNARAIN 
Bencar Osann, (1931) A. L. J. 335; Ind. Rul, (1931) 
All. 427; A. L R. 1931 All, 337 683 


—— 8.55 (5)—Levy of low freight by mistake— 
Right of to recover undercharge—Estoppel of 
Railway. . 

Defendant No. 1 who had entered into a contract 


_witha District Board consigned ballast from various 
7 stations of a Railway to a certain other station. Out 


of forty such consignments, defendant No. 1 took 
delivery of thirty-nine consignments on payment ofa 
certainrate offreight. It was then discovered by a 
Railway auditor’ that an incorrect rate had been 
charged. The ‘correct rate was charged on the 
fortieth consignment but defendant No. 1 refused 
to take delivery“ because they understood that, 
even if they paid thé proper rate on this consignment 
the Railway proposed’ to retain the consignment 
against the undercharge on the other thirty-nine con- 
signments, under the lien which it possessed under 
s. 55 of the Railways Act The Railway Com- 
pany thereupon sued the defendants for the under- 
charge on the thirty-nine consignments : 

Held, that inasmuch as the Railway had charged a 
certain rateona large number of consignments 
and allowed allthe goods carried under these 
consignments to be taken away by the consignees, 


the consignors were justified in believing that the. 


rate charged was correct and in acting on such a belief 
as,for example, in making their contract with 
the District Board. Whatever may be the right 
of the Railway to sue for an undercharge in 
other circumstances or to retain a lien over such 
goods of the consignees as were in their possession, yet 
by theirown conduct they had deprived themselyes 
of any right to obtain redress in the present suit L 
SHAHDARA SAHARANPUR Licgat Ry. v. PARTAP SINGH- 
Krsno Lat, Ind Rul (1931) Lah. 509; 32 P, L, R. 397; 
A. L R. 1931 Lah. 511 749 
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—— 8.72 (2) (b)—Risk Note A—Provision not 
to hold Company responsible for condition of goods 
till delivery at destination—Absence of wilful 
neglect—Liability of Company—Admission that 
packing is defectiv2, effect of. 

Where the Risk Note provides the. that Railway Ad- 
ministration would not be responsible for the condi- 
tion of the goods until the same are delivered at desti- 
nation or for any loss arising from the same,the Com- 
pany can beheld responsible only if there was any 
wilful negligence on the part of the Railway Com- 
pany or their servants inthe transit of the goods; 
and if this is found in the negative, then the plaint- 
iff bringing a suit for damages against the Railway 
Company cannot succeed. 

If the consignor of goods agreesthat the condition 
of the package isnot satisfactory, he cannot after- 
wards turn roundand say thatthe packages were in 
good condition OG Marat LaL Gogat Baar v. B. B. & 
G. I. RY., A I. R. 1931 Cal. 489 31 
Receivers. See Cıvıl ProCEDURIE Cone, 1908, O. XL, 

R. 2 655 


Redemption sult—Transfer of.decree by mortgagee 

—Validity—Mortgagee, whether ‘decree-holder.' 

In a redemption suit the mortgagee is a decree- 
holder under the definition of ‘“decree-holder” in 
s. 2 (3), Oivil Procedure Code. He can, therefore, 
transfer his decree and on the transfer being 
recognised, the transferee has the same right to apply 
for the passing of a final decree. M ADARI SANYASI v. 
VADDADI NooxaramMa, Ind, Rul. (1931) Mad. 535; A. 


I. R. 1931 Mad. 592; 54 M. 708; 34 L. W. 556° 487 
Registration Act (XVI of 1908), s. 17—Deed 
transferring mortgage-decree, whether requires 


registration. 

Where a deed transferring a decree does not dis- 
close on its face what kind of decree is transferred, it 
cannot be made inadmissible, because it is notregis- 
tered. 

A deed transferring a mortgage decree does 
not require registration. M PASUPULETI BANGARAYYA 
v. NALLAPPARAJU VENKATA SUBBARAJU, A, I. R. 1931 
Mad, 302; Ind. Rul. (1931) Mad. 487 151 
= 88.17, 49—Transfer of Property Act (IV 

of 1882), s.89—Morigage by deposit of title-deeds— 

List of documents delivered, whether requires 

registration—Written evidence ‘to prove mortgage, 

admissibility of. $ 

The manager of the defendant firm executed a pro- 
missory note to the plaintiff for a certain amount 
and on the same day gave him a list of the title- 
deeds ofthe properties which the manager had agreed 
to give as security for the loan, The list contain- 
ed the following introductory words: ‘As agreed 
upon in person I have delivered to you the under- 
mentioned documents as security. Ina suitto re- 
cover the amount it was contended that the mortgage 
was not capable of legal proof as the memoranda 
wasnot registered: 

Held, (i) thatthe memorandum did not require re- 

*gistration as is was a mere list of the documents 
which had been delivered in pursuanceof an agree- 
mentreachedin person, and was not a document 
embodying the terms ofany agreement; 

(it) that even if it wasa condition of the advance 
that the memorandum was to be given, the fact that 
the memorandum was prepared, signed and handed 
ever to the mortgagee ‘before the advance of the 
balance of the money to be secured by the deposit 
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could not alter the nature and meaning of the docu- 
ment; 

(iii) that the transaction could be pfoved by writ- 
tenas well as by oral evidence. 

Though an agreement embodied ina written docu- 
mentrequiring registration under s. 17, Registra- 
tion Act and not so registered cannot be proved by 
the written document or by oral evidence, yet 
where there is no written agreement there is no 
reason why the intent to create a security by deposit 
of title-deeds under the exception provided for in 
5. 59, Transfer of Property Act, should not be evi- 
denced by written as well as by oral evidence. PC 
SunpDARACHARIAR V NARAYANA AYYAR, 35 O. W. N. 1061; 
A. I. R. 1931 P. ©. 239;54 C. L.J.194; 61M. L.J. 
408; 33 Bom. L. R. 1351; Ind. Rul. (1931) P. ©. 280 5 

32 
—— ss. 17, 49—Transfer of Property Act (1V of 
* 1882), ss. 107, 110—Lease from month to month — 

Unregistered lease-deed —Admissibility to prove terms 

—wNotice to quit—Interpretation—Notice too long 

by a few hours—Validity. 

Where the terms of a lease which could be effected 
by an oral agreement accompanied by delivery of pos» 
session, have been embodied in a written document, 
the document can be referred to for finding out the 
terms of the leaseeven if it is unregistered. 

A lease of a house from lst December, 1924, to the 
lst January, 1927, contained a stipulation that “the 
tenancy may be determined by either party giving 
to the other of them subsequent io lst January, 1925, 
fifteen days’ notice in writing expiring within the 
calender month.” A notice to quit was given on 15th 
September, 1930, in the following terms: “take notice 
that you are hereby called upon to vacate and deliver 
possession of our bungalow . . . .on the forenoon 
of Ist October, 1930 :" 

Held, that the notice must be given a rational in- 

~40Fygetation and was good though it terminated the 
tenancy on the forenoon of the lst October, whereas 
it ought to have terminated it on the midnight of the 
30th September. M A, S. GNANAPRAKASAM PILLAI V, 
F.S. Vaz, 60 M. L. J. 293; A. I. R. 1931 Mad. 352; 
Ind. Rul. (1931) Mad. 573; 33 L. W. 763 621 
———S. 17 (b). See Company’ 689 


——-ss 17 (b), 49— Agreement regulating right 
tohold market—Necessity of registration—Right to 
hold market, whether immoveable property.” 

Per Srivastava, J.—A right tohold a market on 
one’s landis a right in immoveable property and, 
therefore, an agreement between two owners allocat- 
ing particular days for holding a market on their 
respective Jands and imposing a condition that the 
parties arenot to beallowéd to hold a market on 
other days, is one the registration of which is com- 
pulsory unders. 17,cl (b) of the Registration Act, 
O GANESH SINGH v. Smita Baxnsu SINGH, 5 Luck. 504; 
A.I. R.1931 Oudh 110; 8 O. W. N. 38; Ind. Rul. (1931) 
Oudh 177 - 65 


s 28—Fraudulent exclusion of item—Strict 
proof of fraud and collusion, necessity of. 

There should be the strongest possible evidence of 
the fact that there was collusion between the mort-. 
gagors andthe mortgagees before the mortgagee 
can bedeprived of the mortgage amount owing 
under the mortgage by reason of its registration 
being invalid because oftheinclusion of a small item 
of property not belonging to the mortgagors. M 
RAMANATHAN CHETTI v. DELHI BADAHA TEVAR, 60 M, L, 
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3. 302; A. I. R. 1931 Mad. 335; Ind, Rul. (1931) Mad, 
600; 33 L. W 727 840 
—S. 32—Preseniation by authorised agent— 

‘Validity—Bvidence to show that endorsement is 

wrong, admissibility of. 
. Where a document is presented for registration by 
an agent not authorised by a power-of-attorney, the 
Registering Officer has no jurisdiction to register it or 
to endorse thereon a certificate unders. 60. But even 
if the endorsement purports to show an invalid 
presentation there is nothing in the Act to prevent 
a person from showing that the endorsement made by 
the Sub-Registrar was inaccurate, and proving the 
roal facts PC OFFIOJAL Recerver v. P. L. K. M. R. 
M. Cuerryar Firm, A. I R. 193l P. O0. 75; 35 0. W. 
N. 577; Ind Rul. (1931) P. O. 159; (1931) A. L. J. 444; 
53 0. L. J. 373; 60 M. L. J. 652; (1931) M. W. N. 6 5: 
9 R. 170; 33 Bom. L, R. 867; 34 L. W. 36 767 
———ss. 32, 33, 87—Presentation—-Power-of- 

attorney—Alteration of date—Presentation on 

altered power—Validity of registration—A ppli- 

cability of s. 8?—Representation of authority— 

Hstoppel against Statute—Evidence Act (I of 1872), 

8. 115, 

Section 87, Registration Act, does not apply where 
the facts of the case donot show a meredefect in 
procedure but disclose a want of jurisdiction in the 
Registering Officer. 

Where a deed is presented for registration on 
behalf of the executants by a person not duly autho- 
rised by them, the registration is invalid and the 
fact that the executants had represented tothe other 





party that the person who presented it had been duly - 


authorised by them cannot estop the executants from 
challenging the validity of the registration. 

Where a power-of-attorney executed on the 9th 
February, 1910, authorised the agent to present for 
registration a mortgage:deed which had been execut- 
ed onthe &th February, 1910, and the words ‘8th 
February, 1910’, in the power-of-attorney were altered 
to ‘4th October, 1910’ and a mortgage-dced executed 
on the 4th October, 1910, was presented for registra- 
tion by the agent under the same power-of-attorney 
and the deed was registered by the Registering 
Officer: 

Held, that as the deed was not registered in accord- 
ance with the provisions of the Registration Act, it 
was nota registered document and no mortgage was 
effected thereby. 

Held, further, that s. 87, Registration Acthad no 
application to the case as there wasa want of juris- 
diction in the Registering Officer. P C Dorr 
KARAN v. LAOHMI Prasap SINHA, A. I. R. 1931 P. O. 
52; 35 O. W N. 354: 530. L.J. 198; 60M. L. J. 441; 
(1931) M. W. N. 241; 8 O. W. N_548; Ind. Rul, {1931) 
P. C. 97; 33 L. W. 598; 23 Bom. L. R. 434; (1931) A. L. 
J. 489; 12 ua T. 543; 10 Pat. 481 321 
——s ; ; 

See REGISTRATION Aor, 1908, s. 17 228,621 

See REGISTRATION Act, 1908, s. 17 (b) 
———8. 49 (a) and (c). See Company 689 
- 88. 59, 69 See TRANSFER OF Property AOT, 

1882, s. 123 
———8. 87. See REGISTRATION Acr, 1908, s. 32 

321 
* Religious endowments—Dedication— Reality of 
dedication— Question of fact—Dedicating portion 
of income for religious purposes—Property, 
alienability of—Wakt’, meaning of. 
The question whether a dedication ig real or nomj- 
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nal is a question of fact to be decided in view ofall 
the circumstances of each case but one important test 
which is usually supplied by Courts is the conduct of 
the founder and his successors in dealing with the 
property. 

The word“ wakf is borrowed from Muhammadan 
Law and implies permanent dedication of property for 
religious or charitable purposes. When property is 
declared wakf, the origiual owner is divested of it and 
it vests in Almighty God. 

The fact that under the terms of a Will the expenses 
in connection with a serai were to be defrayed trom 
the income of a certain property of the testator would 
not render the whole of the property either wakf or 
inalienable. L Rixu1Keso v Meza Ram, A I R 1931 
Lah 170; 32 P. L. R. 304; Ind. Rul. (1931) Lah. 411 

283 
rights. See ORIMINAL 


Restitution of conjugal 
463 


Prooepure Cong, 1898, ss 488, 489 
Shipping—Collision—Effect of regulations, 

The effect of the various Regulations for Prevent- 
ing Collisions at Sea, which control navigation of 
vessels passing in a narrow channel and decide at 
between approaching vessels which is the “give way” 
ship, depend upon conclusions of fact as to tho extent 
and bounds of the narrow channel to which the 
relevant Regulation is to be applied and as to the re- 
lative movements of the ships before the collision. 
PC Unirep STATES Sapine Boarp v, Surp 
“Sr. ALBANS,” Ind. Rul. (1931) P. 0,163; A.I. R 1931 
P 0. 189 771 
Signature See TRANSTER or Property Act, 1882, 

8.123 241 


Sikh Gurdwaras Act (Punjab) (VIII of 1925), ss, 

3 (2), 5,32—Claim capable of being made under 

s 5--S.82?, applicability of—Duty of Court to remit 

issue for trial to Tribunal, 

Where the provisions of s. 3 (2), Sikh Gur- 
dwaras Act, have been complied with and the claim 
advanced in the suit is one capable of being made under 
8.5 (l) ofthe Act, 8. 32 of the Act becomes ap- 
plicable andthe Civil Court should settle the issue 
referred to in that section and remit that issue to the 
Tribunal for decision. L QOMMITTER or MANAGEMENT 
For GURDWARA, Pansa SAHIB v, Pazar, Kaan, A. I, R. 
1931 Lah, 85; Ind. Rul. (1931) Lah. 361; 12 Lah. 204 89 
———— 8. 145—No meeting held- S. 145, whether 

applies. 

Section 145, Sikh Gurdwaras Act (Punjab), would 
apply only if a meeting has actually been held. If 
no meeting was held the section cannot apply. L 
INTIZAMIA COMMITEE, GURDWARA GURU GRANTH SANIR 
v Prem Das, A. i. R. 1931 Lah 226; 32 F. L.R. 48: 


Ind Rul. (1931) Lah. 415; 12 Lah, 314 287 
Sind Courts Act (XI! of 1866), s. 16--Legal 
Practitioner—Passing resolutions sympathizing 


with Sutyagraha movement and congratulating 

persons convicted for breach of laws—Misconduct 

—Suspension—Duties of Pleaders. 

Active participation in the passing of resolutions 
sympathizing with the spirit of » movement which 
preaches open defiance of lawand authority and con-« 
gratulating persons sentenced for breach oflaws ig 
misbehaviour outhe part of a Pleader which renders 
him liable to suspension under s 16, Sind Courts Act. 

Participating in passing such resolutions is not 
m2r> expressioa of opinion. 

A legal practitioner has the right to entertain 
political opinions, but that should be in conformity 
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with the position he has obtained by virtueof the ° 


license granted to him. 

Per Haveliwala, A. J.C.—One cardinal principle 
a practising Pleader wishing toremain on the roll 
has to remember is, that those who live bythe law 
should keep thelaw and not encourage others in its 
breach by publicly extolling and glorifying persons 
sentenced and by showing hearty sympathy towards 
a seditious and disloyal movement. S In re HUR- 
BUXRAI, A. I. R. 1931 Sind 33; Ind. Rul. (1931) Sind 
59; 25 5. L. R. 131; (1931) Or. Cas. 193 187 


Specific performance—Execution of decree— 
Delivery of possession. : See CIVIL PROCEDURE CODE, 
1908, 5 47, O. XXI, r. 32 529 


Specific Relief Act (l of 1877), ss. 14,15, 16— 
Agreement by member of joint Hindu family for 
sale of entire property—Vendor unable to convey 
more than his share—Purchaser's right to sue for 
specific performance—S. 16, applicability of. 

Where a member of a joint Hindu family pur- 
ports to sell not only his own share but those of his 
co-pareeners and the vendor is not able to givea 
good title to any thing more than his own individual 
share in the property, if the purchaser desires to 
havea remedy by way of specific performance, he 
cannot claim more than the share ofthe actual con- 
tracting member of the joint family and he can only 
obtain even that share by being prepared to pay 
not merely a proportionate part ofthe purchase price 


but the, whole of the sum originally agreed upon as. 


the consideration forthe sale of the entire property 
in question. Such a case falls unders. .15 and not 
under s. 14 ors. 16o0f the Specific Relief Act. C 
PANcHANANDA KUNDU v, Ragant Kanta PAL, 35 O. W, 
N. 40; Ind. Rul. (193') Cal. 497; A. I. R. 1931 Cal. 
463 ; : 849 


—-s 20. . 

An agreement which is otherwise capable of 
specific performance can be specifically enforced by 
the plaintiffs under s. 20, althougha sum is named 
in it as damages for breach and the defendant 
is willing to pay the same. L KANHAYA LAL v. Devi 
Das-Jacan Nata, A. I. R 1931 Lah. 227; 32 PLL. R. 
40; Ind, Rul (1931) Lah. 417; 12 Lah, 328 289 


S,27—Agreement to sell- Subsequent pur- 
chaser—Burden of proof of want of notice—Sum 
named as compensation for breach—Right to specific 
performance, 

‘When once the plaintiff has proved an agreement 
to sell arrived at between him and the vendor, it 


i 





is for the vendee, in orderto defeat the plaintiff's - 


claim, to prove that he paid the!money to the 
defendant-vendor under. the sale-deed in his favour 
in good faith and without, notice of the prior con- 
tract. 

It is one of the recognized canons of jurisprudence 
that a person, who seeks to take advantage of an 
exception, has to prove affirmatively that his case 
falls within the scope of that exception. L KANHAYA 
Larv. Devi DAS-JAGAN Nata, A. I. R. 1931 Lah. 227; 
32 P., L. R. 40; Ind. Rul. (1931) Lah. 417; 12 Lah. 328 

289 





s.41, See MUHAMMADAN Law 
s. 42—Consequential 


relief—Amendment. 


See HINDU LAW— PARTITION 886 
°————s 54. See PUNJAB MUNIGIPAL Aor, 1911, 
8. 49 : 348 
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Stamp Act (II of 1899), ss. 2, 36. See NEGOTIABL 
INSTRUMENTS Act, 1881, s. 4 Je 13 
Sch.J, Arts. 5, 23—‘Agreement’, what 

constitutes—Construction of deed, - 

Where a document recited that in gonsideration 
of certain debts certain paddy land was delivered 
to the creditor and further showed that the transaction 
had not passed the stage of a contract of sale and 
contained a promise to perfect the titie by register- 
ing a deed of conveyance: 

Held, that the document was an agreement falling 
under Art.5 of the Stamp Act. R Ma Tun Zav. K. 
K.R. M. Vsera Karar, Ind. Rul, (1931) Rang. 135: A. 
I, R, 1931 Rang. 193 (2) 503 
——— Arts. 40, 57—Civil Procedure Code 

(Act V of 1908),0. XLI, r. 5—Security bond for stay 

of execution pending appeal—Proper stamp duty 

—Article applicable—‘To secure the due per- 

formance of a contract’, meaning of. 

Security bonds executed under O XLI, r. 5, Civil 
Procedure Code, are not, bonds executed to secure the 
due performance of acontract within the meaning of 
Art. 57, Sch. I, Stamp Act, and are chargeable to duty 
under Art. 40 and not under Art.57.A Inthe matter 
of Janar Lat, (1931) A. L. J. 41; A, J. R. 1931 All 
189; 52 A. 844; Ind. Rul. (1932) All. 419 . 675 
Succession Act (XXXIX of 1925), ss. 233, 244 

—Minor—Application for Probate—Procedure— 

Grant of Letters to guardian—Amendment of 

petition. 

Unders. 233, Succession Act, Probate cannot be 
granted to a minor. -But.under s. 244 of the said Act 
when a minor is the soleexecutor or sole residuary 
legatee, Letters of Administration, with the Will an- 
nexed, may be granted to the legal guardian of such 
minor untilthe minor has attained his majority at 
which period, and not before, Probate of the Will shall 
be granted to him. 

An application for Probate can be allowed to be 





. amended into one for Letters of Administration in such 


a case even on appeal. L BHAG MaL v. MALIK SINGH, 
A. I. R. 1931 Lah. 229 , 339 
S. 283—Omission to serve citationon person 
entitled to special citation--Right to hare Will 
proved again—Validity of proceedings—Knowledge 

“of proceedings, effect of—Third party’s right to 

object. ` 

Ifa person is entitled to special citation and such 
citation has not been served on him, the absence of 
such special citation would not, of itself, be sufficient 
toentitle him torequirea Will to be proved in his 
presence after it has once been proved in sclemn form, 
if he was aware of the proceedings. 

An objector to the grant of Probate cannot merely 
rely upon the fact that a citation to a third person 
entitled to it had not been issued To succeed, he 
must show something which could entitle the Court 
tohold that the proceedings were defective in sub- 
stance or have resulted in any prejudice to anybody. 
C Saparan Kanu v. Gapari Hasau, 33°0.W.N. 88; 
Ind. Rul. (1931) Cal 504; A I R. 1931 Cal. 497 856 
—-—S. 307 (2) (liij—Morigage by administrator 

without leave of Court—-Validity-—Unsecured 

creditor, whether entitled to avoid mortgage—Duty 
to refund money bona fide advanced. 

A mortgage executed by an administrator without 
leave of Court is not void but only voidable at the 
instance of any person interested in the property and 
even assuming that an unsecured creditor who has 
obtained a decree against the estate in the hands of 
the administrator and levied attachment is suc 
person, he cannot avgid the mortgage, except 
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making restitution tothe mortgagee to the extent to 
which the mortgagee had bona fide advanced money 
to the mortgagor. If he is unable to. make such 
restitution th8 only other course for the Oourtis to 
allow the mortgagee to enforce his mortgage against 
. the estate. R V. ZOLLIKOFER & Co.v. O. A.O. K. R 
M, OHETIYAR Firm, 9 R. 34; Ind. Rul (1931) Rang. 
154 730 


——— 8. 374—Holder of certificate setting up 
Will—Failure to prove Will—Right to recover debt. 
The plaintiff instituted a suit for recovery of certain 

money deposited by a deceased person with the defend- 

ant, on the allegation that the deceased had made a 

Will bequeathing the money to him and that on the 

strength of the Will he had obtained a Succession 

Certificate which covered the debt. The defendant 

pleaded an oral Will by the deceased in his favour 

appointing him trustee with directions to spend the 
money on the funeral of the deceased and in certain 
charities Both Wills were held not proved : 

Held, thatas the defendant had failed to. prove the 
Will set up by him he was bound to pay the debt to 
the plaintifi who held a Succession Certificate and was 
only entitled to retain with himself the amount prop- 
erly spent by him on the funeral expenses of the 
deceased. S IsARMAL v. NICHOMAL, Ind. Rul. (1931) 
Sind 64; A. I. R 1931 Sind 81 , 192 
Sults Valuation Act (VII of 1887), s. 8, scope of. 

See Oourt Fees Act, 1870, s. 7 (iv) (c) 587 


Trade-marK—Passing off—Person taking up name 
- associated with goods of another cannot restrain 
latter-from using that name. 

A person who takes up a name associated with the 
goods of another cannot, by applying it to his own 
goods and building up a reputation inhis own way 
seek to restrain the person with whose goods the name 
was previously associated and who has not abandoned 
it, from continuing to use the same. Ina case of that 
sort it will be impossible to say that the defendant 
passeshis goods off as those of the plaintiff,’ 

In India the registration of atrade-mark label with 
the Ohamber of Commerce does not of itself give any 
exclusive right to it to the person who so registers it. 
But itis a fundamental rule that one man has no 
right to put off his goods for sale as the guods ofa 
rival trader and he cannot, therefore, be allowed to 
use names, marks, letters or other indicia by which 
he may induce purchasers to believe that the goods 
he is selling are the manufacture of another person. 
M Hussain MEAH SAHIB V. ABDUL RAHIM Sani, (1931) 
M W. N. 254; A. I. R. 1931 Mad. 326; 33 L, W. 554; 
Ind. Rul. (1931) Mad. 589 : 829 


Transfer of Property Act (IV of 1882,s.3— 

‘Attestation’, what amounts to—Endorsement by Sub- 

‘Registrar and signature of witnesses—Absence of 

evidence to,show witnesses signed in executant's 

presence—Validity of attestation. 

Where there isno statement in an endorsement 
made by a Sub-Registrar to the effect that the 
witnesses to the admission of execution put their 
Signatures in the presence ofthe admitting execut- 
ants, and there isno other evidence to show that 
they signed in the presence of the executants, it can- 
not be presumed that they did soand the endorse- 
ment of the Sub-Registrar and the signature of the 
witnesses,does notamount' to sufficient attestation. 
M RAMANATHAN OHETTI Vv, DELHI BADAHA Trevar, 60M. 
L. J. 302; A. I.-R. 1931 Mad. ‘335; Ind. “Rul. * (1931) 
Mad, 600; 33 Ly We 727- - aes 840 
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8. 3—Notice. 

The registration of a prior transaction is notice to 
a party entering into a transaction with respect to 
the same property on a subsequent date. A Kam Lau 
v. SATAMA Lat, (1931) A. L. J. 73; Ind. Rul. (1931) All 
342; A. I, R.1931 All. 275 38 


ss. 6, 43—Agreement to sell—Mortgage by 
purchaser before sale is actually effected, validity of 
—‘Feeding the estoppel’, 





A agreed topurchase aproperty from B and in 
order to raise money mortgaged itto C. A few days 
later B executed a sale-deed to A. Jnasuit by C to 
enforce the mortgage it was contended that the 
mortgage was not enforceable as A had no right 
over the property on the date of the mortgage : 

Held, that on the principle of ‘feeding the estop- 
pel’ C was entitled to enforce the mortgage against 
the property. A Ram l AL v. SHIAMA Jaz, (1981) A. L. 
J. 73;1nd Rul. (1931) All. 342; A. I. R. 1931 AH, 275 

38 
——s. 53 —Morigage—Fictitious items of con- 
sideration—Validity of mortgage. 

Though under s.53, Transfer of Property Act, a 
transfer of immoveable property for a grossly inade- 
quate consideration may be presumed to have been 
made with intent to defeat a creditor, a -mortgage 
cannot be held to be fictitious and fraudulent as a 
whole because someof the items of consideration 


- recited init are fictitious inasmuch as a mortgage 


can be for any amount regardless of the value of ihe 

property. L BANWARI Lan v. BHAG Mat, A.I R.1951 

Lah. 213; 12 Lah. L. J.107; Ind. Rul. (1931) Lah 429 

301 

s. 58 —Setting aside transfer—Transferee's 
righ to mortgage-debts discharged by him. 

When a transfer of immoveable property is set 
aside, on the ground that it was intended to defeat 
and delay the creditors, the transferee is entitled to 
get credit for the mortgage-debt binding on the prop- 
erty that he may have discharged as part of the 
consideration for the document, but not forthe money 
debts of the transferor discharged by him. M GANGAMA 
Naicg v. Verappa CHETTI, Jnd. Rul, (1931) Mad 593; 
A. I. R. 1931 Mad. 513 833 


————s. 53—Transfer by  debtor—Substantial 
portion of consideration fictitious—Validity of 
transfer. 

In the case of a transfer by a person against whom 

a decree has been obtained by a creditor, ifa sub- 

stantial portion of the consideration is held to be 

fraudulent and fictitious, the whole transfer must be 
treated as fraudulent and effected with the object of 
defeating the decree-holder and, therefore, voidable 
atthe option of the person adversely affected by it, 
on the principle enunciated in s. 53 of the Transfer of 

Property Act. L JANKI Das v. GULZAR, 32 P. L. R. 350; 

Ind. Rul. (1931) Lah 479 383 

—s.54. See AGRA PRE-EMPITON Acrt, 1922, s. 

4 (10) 242 


- S$. 54—Applicability to Crown grants- 
Necessity for deed—Crown Grants Act (XV of 
1895), 83.2, 3. 

The Transfer of Property Act has no application 
to grants of Crown land which are regulated by 21 
and 22 Vict. c. 106 as amended by 22 & 23 Vict.c.41 
and according to these Acts, a deed is necessary to? 
effectuate a transfer of ownership of Crown lands even 
though the value of the lands is lessthan Rs, 100 Pat 
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Ruran Sinan v. Aknas Sinom, 10 Pat. 203; Ind. Rul. 
(1931) Pat, 251; A. I. R. 1931 Pat 268 - 811 
—ss. 56 (6) (b)—Part payment by purchaser 

—Purchaser, whether acquires charge—Default by 

purchaser, effect of. 

The question whether a purchaser by part payment 
can obtain a charge on the property depends on 
whether the default in completing the contract rests 
with him or with the vendor and this is a matter of 
fact to be found in each case. M ADARI BANYASI V. 
VADDADI NooxatamMa, Ind. Rul (1931) Mad. 535; A.L 
R. 1931 Mad. 592; 54 M. 708; 34 L. W, 556 487 
———~§ 59. See REGISTRATION Act, 1908, s. 17 328 
ss. 60, 62—Mortgage—Redemption— Pro- 

vision for redemption after 59 years on particular 

_day—Clog on redemption —Applicability of doctrine 

of clog in India. 

. Where a usufructuary mortgage contained a clause 
which ran as follows: “Should we, the executants, 
orour heirs wish to get the property redeemed and 
pay the principal amount in a lump sum after 59 years 
on Jeth Sudi Puranmasht of the 60th year, then the 
property shall be redeemed. Should we, the execu- 
tants, or our heirs wish to get the property redeemed 
within 60 or after 60 years, then the property shall 
not be redeemed” : 

Held, that the condition amounted to a complete 
clog on the equity of redemption and was void. 

The ‘term’ of the mortgage referred to in ss. 60 and 
62, Transfer of Property Act, must mean a term which 
is enforceable ina Court of Law. If the combined 
effect of the long term and other covenants in the 
deed isto make ita clog which a Court can ignore 
and treat as being enforceable, it would not be the 
terms contemplated by these sections. A BHULLAN 
v. Bacncua KUNBI, (1931) A. L J. 821; Ind. Rul (1931) 
All. 876; A.I. R. 1931 All, 380 520 


— $. 72-—-Morigagee in possession—Invalid 
purchase of ownership—Payment of rent—Right to 
add rent to mortgage money—Asgertion of false title, 
` effect of. 

A mortgagee in possession hasa statutory right 
under 8. 72, Transfer of Property Act, to add to the 
principal money payments made by him towards rent 
which the mortgagor was bound to pay and this 
right of the mortgagee is not affected by the fact 
that he professed to make ‘those payments not as 
mortgagee but as owner under a purchase which was 
subsequently found by the Court to be invalid.Pat 
FoOODENI Sag v AZHAR Hesaatn Kuan, 10 Pat. 210; Ind. 
Rul (1931) Pat. 254; A. L R. 193i Pat, 325 814 


—-——-— S$. 82—Joint mortgagors-—Contribution— 
Extent of liability, whether depends on value of 
property or benefit received by each—‘Contract to 
the contrary’, must be specifically pleaded. 

Under s 82, Transfer of Property Act, joint mort- 
gagors are liable for contribution inter se in propor- 
tion to the value of their property which had been 
included in the joint mortgage and not to the extent 
ofthe benefit each might have received from the 
mortgage-money. 

4 contract to the contrary within the meaning of 
sB. 82, Transfer of Property Act, must be specifically 
pleaded and must bea contract to which the mort- 
gagee would have assented. A Jat Narain v. RASHAK 
Bewari Lat, ind. Rul, (1931) All, 385; A. I R. 1931 
All 346 545 
#8. 82 —Morigage— Purchase by mortgagee of 

part of mortgaged property at 











auction-sale— , 
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Mortgage-debt, whether proportionately ‘reduced 

Invalidity of sale, effect of. 

When a mortgagee buys at auction the equity of 
redemption in a part of the mortgaged property, such 
purchase has, in the absence of fraud, the effect’ of 
discharging and extinguishing that portion of ths 
mortgage-debt which was chargeable on the property 
purchased by him, thatis to say, a portion of the 
debt which bears the same raito to the whole amount 
of the debtas the value of the property purchased 
bears to the value of the whole property comprised in 
the mortgage. But this principle hasno application 
where there is no valid salein favour of mortgages, 
M Gort BRAHMAYYA V PERUMALLA SUBBARAYUDU, Ind. 
Rul, (1931) Mad. 48%; A. I. R. 1931 Mad. 552; 34 L. W. 
125 152 
s,100. See COMPANY 689 
ss 107, 110. See REGISTRATION Act, 1408, 

621 

s. 111 (d)--Lease—Merger—Lessee acquiring 

portion of lessor's rights—Suit by lessee co-sharer 

against other co-sharers for profits—Calculation of 
profits. 

The plaintiff was in possession of three shops at a 
monthly rent of lis. 14-8 annas. The defendant pur- 
chased seven-eighths share of the rights of the lessor in 
certain properties including these three shops. The 
plaintiff purchased the remaining one-eighth share 
and instituted a suit far an account of the income 
of the entire property in order that his share thereof 
may be ascertained and paid to him, . He claimed 
that the profits from the portion of the property in 
Lis possession, namely, the fhree shops should be 
entered at Rs 1i-8annas. The defendant contended 
that the plaintiff, having become a pro indiviso pro- 
prietor of one-eighth of the entire property and suing 
as a cosharer for an account of the revenue of the 
entire property, was not entitled to found upon the 
lease in question and must bring into the account as 
the return on the subjects comprised in the lease 
and oceupied by him, not the stipulated rent of 
Rs. 14-8 annas but the reasonable profits of these 
subjects, which he estimated at not less than Rs. 350 
per month : 

Held, that the acquisition by the plaintiffof aone- 
eighth share of the entire property did not operate as 
an extinction of his rights as a tenant of a portion of 
the property, and that the plaintiff was accordingly 
entitled to continue to claim the benetit of the lease 
and to bring into the account as (be income of that pcr- 
tion the rent payable under tbe lease. 

‘There is no merger under s. 111 (d, Transfer of 
Property Act, unless theinterests of the lessor and 
the lessee in the whole of the property become vested 
in one person, P.C Faqir BAKHSH © MURLI DHAR, 
A J. R. 1931 P. O. 63; (1931) ALL. J. 260; 80. W.N 
492: Ind. Rul 11931) P. C. 110; 33 Bom. bL. R 495; 35 
O. W. W. 502; (1931) M. W. N. 409; 53 O. L. J. 507; 6 
Luck. 197; 61 M. L. J.281 . 334 
——— Ss, 123— Registration Act (XVI of 1908), ss. 

59, 60—Lvidence Act (I of 1872), 8. 59—-Gift deed 

— Attestation, what amounts to—Proof of attestation 

— Signature—Signature by one at request of another, 

validity of. 

In a deed of gift there were signatures of a num- 
ber of attesting witnesses which were stated in the 
document to be by the pen of the scribe. The 
scribe was dead. One of the attesting witmesges gave 
evidence thatthe executant and the other witnesses 
signed in his presence The endorsement of the 
Sub-Registrar showed that there was an identifica - 





. 
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tion by twojwitnesses. It was contended that the 
deed was invalid as it was not proved to have been 
duly attested*y two witnesses: 

Held, that there was sufficient compliance with the 
particulars of the law in regard to attestation and 
the gift was not invalid. 

-The rule that a signature is proved to have been 
made if it is shown to have been made at the re- 
quest of the person in question by some other person 

“who signed on behalf of the first person as executant 
of the document is applicable to the signature of 
attesting witesses.as well as executants. 

Under: thè amended s. 59 of the Evidencé 
Act it is not nece’sary to call an attesting witness 
where a document has been registered, unless its 
execution by the person by whom it purports to 
have been executed,is specifically denied.: A Ram 
Onaran v. BEAIRON, (1930) A.L J. 1561; A.L R. 1931 
All. 101; Ind. Rul, (1931) All. 353; 53 A.1 241 

ss. 123, 129—Hindu Law—Endowment— 

Gift to idol—Property, when passes to donee— 

S. 128, applicability of, to trusts. 

Under s. 123, Transfer of Property Act, when an 
endowment ofimmoveable property is made in favour 
ofan idol by a registered instrument, the title in 
the endowed property passes to the idol on the 
execution of the deed: of endowment. 

Section 123, Transfer of Property Act, applies to 
gifts dirèct as well as to gifts'through the intervention 
of a trust. O SHAUKAT lecam V THAKURJI MAHARAJ, 
70. W.N. 953; A. I.’ R., 1931 Oudh 14; Ind. Rul. 
(1931) Oudh 202° - 442 
-———— s. 63—Successive mortgages—Parties not 

exactly same—Right to institute joint suit on all 

mortgages. 

There were two mortgages of the same property. 
In the firstdeed there were three mortgagors, One 
of whom was not a party to the second deed, and there 
were also 3 mortgagees of whom only one was a party 
to the second deed. Further, one of the mortgagees in 
the second deed was nota party to the first: 





‘Held, that the mortgagees of the second deed could - 


not sue on both the deeds together unless the other 
parties to the first deed were dead and the remain- 


ing parties wers their legal representatives. R Ko’. 
Aune Bye v. Ko Po. Kyatne, Ind. Rul, (1931) Heng 
725 


149; A. I.R. 1931 Rang. 208 
—— 8. 67-A—Not retrospective. f 
Section 67-A, Transfer of Property Act, 1929, is not 
applicable toa mortgage exécuted before the Ist of 
April, 1930. R Ko Aune Byg v. Ko Po Kyarne, Ind. 
Rul: (1931) Rang 149; A. I. R 1931 Rang. 208 725 
Transfer of Property Amendment Acts (XXVIV 
of 1926 and X of 1927), whether applicable to 
suit decreed before passing of the ‘Acts. : 
Although Acts XXVIIof 1926 and X of 1927 are 
retrospectivejn operation, a decree of ‘the trial Court 
passed before the introduction of these Acts, in ac- 
cordance with the law then in force, cannot be varied 
in appeal in the light of these Acts. S HARBHAGWAN- 
pas v. GHULAM SHAH, A. I. R. 1931. Sind 64; 255. L. R. 
59; Ind. Rul. (1931) Sind 79 719 
Trust—Sale by trustee to his wife—Presumption of 
-undue benefit--Duty of Court to scrutinise transac- 
101. - i l 
‘Trustees expose themselvess to great peril in al- 





lowing their own relatives to intervene inany matter - 


connected “with the execution of the trust ; for the 
suspicion which that circumstance is calculated to 
excite, where there is any other fact to confirm it, is’ 
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one which it would require a very strong case to 
remove. . 

In the case of a sale by an executor to his wife the 
Court will seek to be certain, by vigilant scrutiny, of 
the true nature of such a transaction, because 
the close relationship between husband and 
wife may, unless the nature of the transac- 
tion is explained, give rise to the not unnatural in- 
ference that the husband was truly the party inter- 
vening inthe case, and that not without benefit to 
himself, P C Acut THAYAR AMMAL V BALKIS NACHIAL, 
A I. R 1931 P. O. 68; 8 O. W. N. 330; Ind. Rul. (1931) 
P.O 173; 61 M. L. J. 456 , ; 781 
U.P. Land Revenue Act (II of 1901), ss. 42, 54, 

57—Winality of Commissioner's order See AGRA 

TENANGY Act, 1926, s. 58 869 
ss. 44,79. See Oun Laws Acr,1676,8. 9 901 
——— s. 233 (k)—Partition—Formation of 

separate patti in widow's name—Swit for declaration 

that widow had no proprietary right, maintain- 
ability of. ‘ 

A had three sons B,C and D. B died leaving. a 
widow W and a son S., S died first, then C died. 
Qertain properties were recorded in W's name, 
though ‘she had only & right to maintenance. D ap- 
plied for partition in the Revenue Court and proved 
that the share belonging to him which stood record- 
ed in the names of Č and W should be formed into 
a separate patti. The Revenue Court allowed a par- 
tition on these terms and a separate patti wasformed 
in the names of D, Cand W. W transferred a one- 
third of the property. The uncle of D and others 
instituted a suit for a declaration that W had no 
proprietary right in the property in dispute. Itwas 
contended that the suit was barred by s. 233 (k), U. 
P. Land Revenue Act: ; 

Held, that the suit was not barred as the integrity 
of the patti or the mahal formed by the Revenue 
Court was not inany away affected by the suit. A 
Ram Suku PANDEY v. PIRTHI SINGH, , (1930) A. L.J. 
1307; A.I. R. 1931 All. 47;15 R.D. 74; Ind. Rul, 
(1931) AIL. 383 527 


Vaccination Rules,r 11(2). See MADRAS DISTRICT 
MUNICIPALITIES Act, 1920, s. 600 © 156 
Vendor and  purchaser—Decree for specific 
performance—Execution. See Orvin PRocEDURE 
Cope, 1908, 8.47, O. XXI, R. 22 529 
Waiver. See LAND ACQUISITION Act, 1894, s. 18 332 


Wajib-ul-arz— Construction-—Hxclusion of daughters 
—“‘Lawalad'’, “khandan qaribishauhar’, meanings of. 
Where awajib-ul-arz provided that widows might 

make an adoption from the family of their husbands 

and further provided that after their death the in- 
heritance should devolve on the nearest male collate- 





rals : 

Held, that the intention of the wajib-ul-arz was 
that the property should remain in the husband's 
family and should not go out of the family, and that 
the daughters should be excluded both in the case 
of the widow making an adoption and in the case 
where no. adoption was made. 

Where the wajib-ul-arz provided that ‘if both the 
widows arélawalad” then after their death thein- 
heritance should devolve on the “khandan garibi 
shauhar se”: 

Held, the word ‘lawalad’ should be interpreted as 
meaning sonless and not issueless. į 

The words ‘khandan garibi shauhar' are generally 
used with reference to the nearest male collaterals, 
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Wajlb-ul-arZ— conold. 
O Lacunwan DRI v. BEHARI Lar, 8 O. W. N. 288; A. I. 
R. 1931 Oudh 322 897 


Construction—Recognition of free right of 
alienation by co-sharers—Inference of absence 
of right of pre-emption. 

Where the statementin a wajib-ul-arz as to the 
custom offree right of alienation by aco sharer of 
his share of the property in favour of any person 
whatsoever is altogether unambiguous and clear and 
there is no suggestion that the Settlement Officer in 
stating the custom as hedid, had neglected to per- 
form his duty in ascertaining what the custom was 
or was misled in recording it, the entry may be 
taken to record the custom ofthe village excluding 
the right of pre-emption in cases of sales and mort- 
gages. O SRIPAL Sinan v. ABDUL Sattar, 8 O. W, N. 


321; L. R.12 A, (O; 120; 15 R.D. 190; A. I. R. 1931 
Oudh 348 899 
War measures See CONTRIBUTION es 


water. See EASEMENTS 3 
Water rignts—Tidal creek—Bed'—Right of naviga- 
tion—Riparian owner's rights—English Law—Ap- 
plicability of English Law to India—Obstruction to 
free access from channel to land of adjacent owner 
— Right to sue. . 4 
Under the English Law the bed of a tidal creek, 
which is vested in the Crown, and over which all 
subjects of the Crown have a right of navigation, is 
confined to the space covered by ‘ ordinary high 
tides, that is, the mean between spring and neap tides 
—or in other words, to that part of the shore which 
for four days in every week, or for the most part of 
the year, is reached and covered by the tides. It is 
only withia these limits that the bed canbe regarded 
asin the nature of unappropriated soil, not capable 
of ordinary cultivation and occupation, This princi- 
ple is equally applicable to Indian waters. 

Where a creek is only navigable for a few hours 
at most on from five to ten days in the month, the 
whole of it cannot possibly be a public waterway. 

Where the complaint is not ofan obstruction to the 
channel itself but of something which obstructs free 
access from the channel to the land of the complainant, 
the latter must in order to make good his complaint 
prove not merely that there is a public waterway 
over some part of thechannelbut that the waterway 
comes right up to his land 

The public right to use a waterway would not 
imply the right to land upon, or to take merchandise 
on, to or over immediately adjacent land in private 
ownership. Such a right may be establish- 
ed by custom or prescription, a8 for instance in the 
caso of a right of towage, but the banks above the 
“ ordinary ” high-water mark remain private property 
unaffected by the waterway. way 

The rights of riparian owners on the banks of tidal 
navigable watersexist jure nature, because the land 
has by nature theadvantage of being washed by the 
stream, but it is essential to the existence of this 
right that the land should be in contact with the flow 
of the stream at least at the times of “ ordinary ” high 
tides. P C Dawoop HASEIM Esoor v. O. Tvom SHEIN, 
A I. R.1931 P.G. 72; 60M L.J. 593; 33 L. W. 543; 
380. W N. 472; (1931) M. W. N. 521; Ind. Rul, (1931) 


P. ©. 169;9 R. 122; 53 a. L. J. 472; 33 Bom. L. R. 
897 i 777 
Will. 

See HINDU Law ! 318 
e See Succession Act, 1925, s. 374 192 


——— Bequest to wife—Absolute or limited estate— 
Construction of deed~Presumptions—Power of 


OASES, [1931 
Wili—concld. i 
Court to consider surrounding circúmstances— 
Absence of words conferring absolute ownership, 
effect of š 


Though the ordinary notions of a Hindu with rès- 
pect to the limited estateof a woman may be pro- 
perly taken into considerationalong with other circum- 
stances in construing bequests by Hindus in favour 
of women, yet there is no rule that unless absolute 
ownership is conferred by express words (e. g., by the 
use of the word malik or other words of similar import) 
in the document itself, the estate conferred must be 
taken to bea limitedone and that even surrounding 
circumstances cannot be taken into consideration to 
ascertain the intention of the testator. On the other 
hand, the conferment of an “absolute estate” may be 
inferred from all the contents of the Will coupled with 
the surrounding circumstances. L MOHAN SINGH v. 
Gur Devt, Ind, Rul. (1931) | ah, 498 738 

Construction—Devise of partial interests in 
land—Subsequent residuary devise, whether passes 
reversion of those lands—‘The residue of my real 
esiate,' construction of. 

Where a testator has given partial interests in 
land by his Will, a subsequent,residuary devise 
passes the reversion in those lands t! sugh the resi-, 
duary devise may be of lands, ‘not hereinbefore de- 
vised or disposed of,’ and there may be directions or 
limitations which are not appropria‘e to the reversion 
in the lands previously devised. 

A testator by cl. 21 of his Will devised “all the 
residue of all my real estate’ and bequeathed “all 
the residue of my personal estate’ to the trustees 
upon the trusts therein mentioned, viz., during the 
period of 21 years fromhis death, to manage the 
real estate, and after payment of the outgoings of 
his real estate, to pay certain monthly sums, as 
therein mentioned. By cl. 23 he directed that during 
the life-time of his sons or the last survivor of them 
the land in which he might be buried should not be 
sold or mortgaged but should be kept as a family 
burial ground. By cl. 24 he directed that after the 
said period of 21 years his trustees should callin 
all investments and should sell ‘the residue of my 
real estate’ and divide the proceeds amongst his 


sons’ : 

. Held, that the testator did not mean by the words 
“the residue of my real estate” in cl. 24 anything 
different from what he meant in cl. 21 by the words 
“the residue of all my real estate” and that the direc- 
tion contained in cl. 24 applied to all the testdator's 
real estate not specifically devised by the Will, but, as 
regards the land in question, subject to the addi- 
tional direction which is contained in cl. 23 and 
which zame to an end with the death of the last 
surviving son. PC Liv Teco Kia v War Hom Soon, 
Ind Rul. (1931) P. CO. 113; A. I. R. 1931 P. O. 171; 61 
M.L. J. 102; 34 L. W. 244 + 308 


WORDS AND PHRASES: soe 
Accused. See ORrIMINAL Proosptr£ Oops, 1898, 


s. 337 (3) 625 
-Adam vasult’. ng 

The expression ‘adam vasult' is an incorrect 

grammaticalvariation of the expression ‘adam 


vasul’ and is sometimes used to signifiy rent or other 
payment which is not realisable. But whether the 
excess amount is noted as ‘adam vasul’ or ‘adam vasulv’ 
cannot be decided solely on the strict etymolagical 
sense of the words used. A PRABU Narain SINGH 9, 
Jana BAHADUR, (1931) A.L. J. 360; Ind. Rul. (1931). 
All. 395; L. R, 12 A. 174 Rev.; 15 R.D, 505 555. 
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_ WORDS AND PHRASES —contd. 


“ Allow, meaning of. See OALCUTTA MUNICIPAL AOT, 
„` 1923, 8. 478 29) 272 
Annual value. See Incoe Tar Aor, 1922, s. 9 (2) 
193 

» Assist. See ORIMINAL Law AMENDMENT AOT, 1908, s. 
17 889 


‘« Assisting operations. See ORIMINAL Law Amenp- 


MENT AcT,1908,8 17 
Attestatlon. See Transrer or PROPERTY Act, 
1882,8 3 840 
Attesting witness. See Evipenon AOT, 1872, s. 3 
557 


477 


——-——Collusion, r ening of. 

The word “collusion” when used in connexion with 
judicial proceedings means a secret agreement be- 
tween two persons that the one should institute a 
suityagainst the otherin order to obtain the decision 
of aNudicial tribunal for some sinister purpose or 
even in the wider sense of a deceitful agreement or 
compact between two or more persons to do some 
ast in order to prejudice a third person or for 
some improper purposes. B QURLINGAPPA Sarvapra 
MASALI v. SABU R. WAPPA Korg, 33 Bom L. R 141: A. 
I. R. 1931 Bon 218; Ind. Rul :193 ) Bom 310 886 

Custody See Evipexce AOT, 1872, s. 27 93 

Defaulting proprietor. See BENGAL PATNI TALUKS 

REGULATION, 1819, s It (1) 28 
Dies See Crviz Proogpure CODE, 190°,s.50 598 
Feeding the estoppel. See TRANSFER or Prop- 

ERTY Aor, 1882-8 6 38 

- Goods and chattel, whether include choses 

in action, 

A chose in action, if it isa debt due to the insolvent 
in his trade or business, comes within the words of 
goods and chattels ` S DHANRAJMAL KISHANDAS v. 
OFFICIAL Asstaneg, A.I. R 1931 Sind 44; 25 5. L. R. 
310 130 

Income, See Prestpenoy Towns INSOLVENOY ACT, 

1909, s. 60 (2) 50 
Income tax. See Income Tax Aot, 1922, s. 28 875 


Jama mokra See Leasu 584 
Jolntand undivided See Hinpu Law 255 
Khandan qaribl shauhar See WAJIB-UL-ARZ 
897 
Lavatad See WAJIB-UL-ARZ 897 


Legal character. See EVIDENCE Act, 1872, 5. 41 


817 
Local newspaper. See RAILWAYS Act, 1890, s. 
55 (2) 683 





—May, meaning of. 

Though the word “may” is sometimes construed 
as “shall” obviously its prima facie effect is merely 
permissive and not obligatory. B NATVARLAL NAGINDAS 
v. HuPEROR, 33 Bom L. R. 312> A. L R. L 31 Bom 19R; 


. 82 Or. L. J. 722; Ind. Rul. (1931) Bom. 360: (1931) Or 
Oas 342 č 476 
Mutual tdealings. See PRESIDENCY Towns 
Insonvencw Aor, 1909, s. 417 726 
Ordinarily, See O1vin PRoOEDURE Copr, 1908, s. 115 
895 


Person Interested. See LAND ACQUISITION Aor, 
~“  1894,8. 18 332 
Prisoner. See ORIMINAL PROCEDURE Cope, 1898, s. 
337 (3) i 625 
Proceeds. See CIvIL PROCEDURE Conr, 1908,0 XL, 
R 2, e 655 

“ PR&blig purpose See Lanp ACQUISITION Act, 1894, 
,° 8 3(f) 647 


æ- Public road. See Mapras LooaL Boarps Acr, 1920, 


ss. 3 (18), 235- 
- 1831—63. 
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Refusal, implies a consideration on the merits 64 
Residence. See CRIMINAL PRooEDURE Cope, 1598, 


a Ais 540 
Sentence. See ORIMINAL PROCEDURE CopE, 1898, 
8 123 501 


Wakf, meaning of. See Fetiaiovs ENDOWMENTS 283 
Workmen’s Compensation Act. VIII of 1923). s. 

2 \1) (d)—'Adopted daughter —Right to com- 

pensation—Dependent, meaning of. 

An ‘adopted daughter’ does not come within the ae- 
finition ofa dependent’ an given ins 2 (dj cf the 
Workmen's Compensation Act,and is not, therefore 
entitled to receive any compensation asa depend: nt 
under the said Act L Inthe matter of, MUNSHI Ram, 
Ind. Rul (1931) Lah. 394; 32 P L.R. 341; A. I, R. 931 
Lah. 399 234 
— ~s. 2 (1) (d)—“ Brother, “meaning of—Whether 

includes half-brother—Construction of quasi penal 

Statutes 

The term ‘minor brother’ in s. 2 (1) (d) ofthe 
Workmen’s Compensation Act does not include a 
minor half-brother 

The term ‘brother’ in its primary sense meansa 
brother ofthe whole blood and it is only in a 
secondary and extended sense that the term is deemed 
to include a brother of thehalf blood Whether the 
term is to be taken in its primary or secondary serse 
depends in each case upon the context in which it is 
found. 

Ina quasi-penal Statute such as the Workmen's 
Compensation Act the provisions of the Act ought 
not to receivea benevolent ora strained interpreta- 
tion in tke interest of those who are made bene- 
ficiaries thereunder R Inthe matter of Mauna Kyay, 
9 R.46 Ind Rul +1931) Rang 15k; A.I. R.1931 Rang. 
173. 1931) Cr Cas. 669 734 

ss. 10, 30, proviso— Sufficient cause "— 

Ignorance of rules, whether sufficient cause— 

Question of sufficiency is question of law. 

The factthat the plaintiff did not know the rules 
about the Workmen's Compensation Act is not 
sufficient cause, even in thecase of ignorant aud 
illiterate persons, for admitting a claim for com pensa- 
tion made after the expiry of the 6 months prescribed 
bys. 10 ofthe Act 

The question of sufficiency of cause under s 10, 
Workmen's Compensation Act, is a question of Jaw 
and, therefore, an appeal is competent from a deci- 
sion of the Oommissioner holding that certain facts 
amount fo sufficient cause. R CONSOLIDATED MINES 
or Burma Lro v Marxe Tun E, Ind. Rul (1931) Rang. 
124;9R.118; A.I R. 1931 Rang 175; (1931) Cr, Cas. 
671 60 
Zemindari—Mineral rights -Presumption— Burden 

of proof—Effect of Permanent Settlement—Adverse 

possession of minerals, what constitutes- Suit 
for declaration of right and injunction— Cause of 
action— Right to sue Suit in respect of particular 
village—Bar of limitation in respect of other 
villages, effect of—Limitation Act (1X of 1908), Sch. 

I, Art. 120, 

Since the Permanent Settlement zemindars have at 
least a prima facie title to all lands for which they pay 
revenue and in the case of any claim against the 
zemindar to lands which were included in his zemin- 
dari at the Permanent Settlement the burden of proof 
is upon the claimant. 

Though long possession of land situated within® 
zemindari may be good evidence of title to surface 
Tights, the question as to subsoil rights stands upon 


-. holds under -the zemindar; or by’a grant- emanating _ 
from him, êven though his power mäy -be - permanent, 
heritable ‘and transferable, he must still prove the , 


 suitis immaterial. 
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Zemindari—còhtd. ` 
a. different footing. 1E a claimant to subsoil. rights 


express inclusion of the subsoil ‘rights. 
-In considering whether the holders of an estate 


which formed part of a parent “estate-dre entitled to” 


subsoil rights as- against, the owners of the latter, 
the conduct of thé parties if approximately contem- 
poraneous with the saverance of: the. estates might be 


of sore evidentiary value, but couduct after the lapse . 


of a loiig period’ when no one has any certain -idea of 
what the real- rights are, is not of much value. | 

Long possession and enjoyment of surface rights 
in‘villages formin g part of a zemindari is not evidence 
of adverse.possession of the subsoil. 

“The right ofa zemindar to sue for.a declaration 
“that the defendants are not entitled to mineral rights 
in a particular village and for an injunction restrain- 


ing them from working coal accrues from the date - 


when the zemindar's. right in that village was first 
invaded: The fact that the defendants ‘were in pos- 
session of other villages also.and had begun to- work 
Goal-in those villages. more than six years before the 
'P C GOBINDA- Narayan SINGH w. 
SHAM- LAL- SINGH, A. L R. 


“34. 


TaD -INDIAN OASES. 


` 325: Ind. Rul. (1931) P: O. 54; 33 „L, ò siki WAT iy 
`L. J:541; “61 M.L J. 330 


'zemindari is tha property of- the zemindar, and held Hi 


must be regarded as the owner of the minerals, 


‘forming part of a zemindari, whether auth 


1931 P. 0.28; 80. W. N. < 







‘Zemindarl—concla, j wee a Na 


ae 1953 
“Zemindar’s right to minerals ina gahi jagir=. 
dars—Remission of land revenue, effect of—Entry 
in khewat—Presumption of- ‘correctness-——Choss 
Nagpur Tenancy Act (VI of 1908), 3.8418). a | 


There isa general.presumption «that the‘land in Ber 





under him. iu 
Under s. 84 (3), ‘Chota - “Nagpur Tenaney Act, the- 

onusis on the parties challenging an alienation to n 

prove that an entry, made: fn the khewat i is incor- . > 

rect. © - - 

- As between zemindar and: “jagirdar the zemindár E 


The remission of land revenue in respect ‘of villages’ S 
‘ised? 
by the Government or not, cannot affect the pi®prie- . 7 
tary rights of the zemindar in these villages or his y 

right as against tenure-holders under him to'-claim } 
the ownership of the minerals in them. P G BAsEs- 6, 

WARI OHARAN Sines v. KUMAR KAMAKHYA NARAIR SINGH, ? * 
A.I, R. 1931 P. O. 30;60 M. L.J. 253;- 53 O.- LJ. H 3 
35 0. W. N. 233; 33 L: W. 277; Ind. Rul. (1931) P. 0.4 NG 
101; 10 Pat. 296; 12P. L. T. 375 zae 25 
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